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• Ckjmmiasioned Circuit Judge February 23, 189& 

' Commissloned March 1, 1895. 



ORDER OF COURT. 



UNITED STATES CIRCUIT COURT OF APPEALS 



Fifth Circuit. 



The Honorable JAMES W. LOCKE, Senior District Judge, not 
being able to attend, it is ordered by the court tbat the Honorable 
JOHN BRUCE, Judge of the District Court of the United States for 
the Northern and Middle Districts of Alabama, is designated and 
assigned to ait in thls court as a member thereof during the présent 
session. 

November 19, 1894. 

"Ordered that for the next term commencing on the third Monday 
in November, 1895, the Honorable ALECK BOARMAN, Judge of 
the Western District of Louisiana, be, and he is hereby, designated 
to sit during the months of NoTemlser, December, Januarj', and 
Pebruary, and the Honorable EMORY SPEER, Judge of the 'South- 
ern District of Georgia, be, and he is hereby, designated to sit dur- 
ing the months of March, April, May, and June, whenever, by reason 
of the absence of the circuit justice or either of the circuit judges, 
the présence of a district judge shall be necessai-y to constitute a fui) 
bench." 

June 20, 1895. 
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ARGXJED AND DETERMINED 



UNITED STATES CIRCUIT COURTS OF APPEALS AND THE 
CIRCUIT AND DISTRICT COURTS. 



OLDS WAGON WORKS et aL T. BBNHDICO?. 

(Circuit Court of Appeals, Elghth Circuit March 11, 1895.) 

No. 518. 

1. BBHOTAii OF Causes — Bight dp Intebvbnkk to Rbmovb. 

An Intervener who Introduces himself into a pending action In a Btate 
court, solely to assist in its défense and to protect himself against a Ua- 
blllty for Indemnifylng the original défendant, can confer no Jurlsdic- 
tlon on the fédéral court that the original défendant could not confer. 

i. Saub. 

One J., a citizen of Nebraska, executed a bond to one D., also a citi- 
zen of Nebraska, to pay him the damages he might sustain by reason 
of the attachment of bis property in a suit brought against D. by the 
O. Co., an Indiana corporation. The attachment having been dlssolved, 
D. sued J. on the bond in a court of the Btate of Nebraska. The O. Go. 
flled an Intervenlng pétition, asking to be made a party, on the ground 
that It was prlmarily liable for the damage by the attachment. This 
pétition having been granted, the O. Co. applled for the removal of the 
cause to the fédéral court, on the groimd of local préjudice, and It was 
accordingly removed to that court, where a judgment was afterwards 
rendered for the plaintifC. Seld, that the cause was Improperly removed, 
since the obligée in the bond vras entitled to pursue his remedy in the 
State courts, and the O. Co., intervenlng voluntarlly, came into the state 
court subject to the disabilities of the défendant. 

ft. Fedeeal ConKTs— Jurisdictiok — Stipulation. 

Two other bonds vyere afterwards given to D., upon appeals taken In 
the same «ase, in one of which the O. Co. was principal and four cltizens 
of Nebraska were suretles, and in the other the O. Co. was principal 
and three other cltizens of Nebraska were suretles. Actions on both 
bonds were afterwards brought by D., and the action on the flrst bond 
was removed by the O. Co. to the fédéral court, on the ground of local 
préjudice, but no motion was made to remove the second action. Whlle 
the actions on the attachment bond and the two appeal bonds were pend- 
ing, the parties stipulated that they should be Consolidated and tried as 
one action, in the fédéral court, where judgments were afterwards en- 
tered for the plaintifC in the flrst and third actions. Held, that the féd- 
éral court was without jurisdiction to render any judgment In the action 
on the second appeal bond, in which no motion to remove had been 
made, the stipulation of the parties belng Incapable of conferring auch 
Jurisdiction. 

V.67F.no.l — 1 



2 FEDERAL HEPORTEB, VOl. 67. 

In Error to the Circuit Court of the United States for the Di&= 
trict of Nebraska. 

Thèse were three actions by D. M. Benediot against J. C. Bene- 
dict, the Olds Wagon Woiàs, E. T. Hufl, C. T. Boggs, Franlc P. 
Lawrence, J. M, Burks, 0. W. Mosher, and A. T. King, on three 
bonds executed, respectively, by the défendants or some of them, 
which actions were Consolidated by stipulation and heard as one, 
The plaintifl recorered judgment on two of the bonds in the circuit 
court Défendants bring error. 

G. M. Lambertson, for plaintifls in error. 

J. W. Deweese (P. M. Hall, on the brief), for défendant in error. 

Before OALDWELL, SANBOEN, and THAYEB, Circuit Judges. 

I 

SANBORN, Circuit Judge. The plaintiflfs in error bring this writ 
to reverse a judgment against them in the circuit court, which was 
the resuit of a trial to a jury as one, of three actions which had 
been Consolidated by a stipulation of the parties before the trial. 
At the outset they challenge the jurisdiction of the circuit court 
to try either of thèse actions or to render the judgment of which 
they complain. The actions arose and proceeded as follows: On 
November 5, 1887, the plaintiff in error J. C. Benedict, a citizen 
of the State of Nebraska, executed a bond to the défendant in error, 
D. M. Benedict, who was also a citizen of the state of Nebraska, 
conditioned to pay him the damages, not exceeding $2,800, which 
he might sustain by reason of the attachment of his property in an 
action brought against him on that day in the district court of 
Hitchcock county, Neb., by the Olds Wagon Works, a corporation 
of the state of Indiana. On March 7, 1892, D. M. Benedict brought 
an action upon this bond in the district court of Hitchcock county 
against the obligor, J. C. Benedict. On April 11, 1892, J. C. Bene- 
dict flled his answer, and the Olds Wagon Works flled an interven- 
ing pétition to the effect that it was primarily liable for ail dam- 
ages that resulted from the attachment, and asked to be made a 
party défendant in that action. On June 2, 1892, this pétition 
was granted, and the wagon works was made a party défendant 
On October 13, 1892, the wagon works flled a pétition and affldavit 
for the removal of this action to the circuit court on the ground 
of préjudice and local influence, and the court made an order of 
removal. On November 22, 1892, D. M. Benedict, the plaintiff in 
that action, moved to remand it to the district court of Hitchcock 
county. On December 21, 1887, the district court of Hitchcock 
county dissolved the attachment. Thereupon the Olds Wagon 
Works sued out of the suprême court of the state of Nebraska a 
writ of error, and on January 17, 1888, the Olds Wagon Works, J. 
M. Burks, Frank P. Lawrence, O. W. Mosher, and A. T. Eang exe- 
cuted a bond to the défendant in error, D. M. Benedict, conditioned 
to pay ail damages, not exceeding $28,000, which he might sustain 
by the prosecutlon of said writ of error in the event that the sald 
attachment should be flnally discharged by the suprême court 
On the hearing in the suprême court the order dissolving the at- 
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tachment was not sustalned, and the attachment proceedinga were 
remanded to the district court for further proceedings. 41 N. W. 
254, 43 N. W. 108. On March 7, 1892, D. M. Benedict brought an 
action upon the bond last mentioned against the obligors named 
therein. On April 11, 1892, A. T. King flled Ms answer to the 
pétition in that case, but none of the other défendants answered. 
Ail the défendants in that' suit except the Olds Wagon Works 
were citizens of the state of Nebraska. On April 29, 1892, the Olds 
Wagon Works flled a pétition and afiSdaTit for the removal of this 
action to the circuit court on the ground of préjudice and local 
influence, and that court granted an order of remoral. On May 
10, 1892, D. M. Benedict, the plaintiff in that action, made a motion 
to romand the same to the state court, and on December 3, 1892, 
that motion was denied. On October 21, 1889, the district court 
of Hitchcock county again dissolved the attachment, and the Olds 
Wagon Works sued ont another writ of error from the suprême 
court of Nebraska to the district court, and the wagon works, E. 
T. Hufl, Frank P. Lawrence, and C. T. Boggs made a bond to the 
défendant in error, D. M. Benedict, dated December 7, 1889, condi- 
tioned to pay ail damages, not exceeding |16,000, sustained by him 
in conséquence of the prosecution of such writ of error, in the event 
that the order of attachment should be finally discharged by the 
suprême court as unlawfully obtained. D. M. Benedict brought 
an action in the district court of Hitchcock county on this bond 
against the obligors in it above named. Ail thèse obligors except 
the wagon works were citizens of the state of Nebraska. No ap- 
plication to remove or order for the removal of this action to the 
circuit court was ever made. 

On January 15, 1893, ail the parties to thèse three actions stip- 
ulated that they should be Consolidated into one action and tried 
as such in the circuit court for the district of Nebraska. There- 
upon D. M. Benedict flled an amended pétition in that court, in 
which he set forth the three bonds on which the three actions 
abore mentioned were founded, alleged a breach of the conditions 
of each of them, and demanded judgment for |10,000. Ail the 
obligors in the varions bonds joined in a single answer. On thèse 
pleadings the case was tried to a jury, which found a verdict for 
|2,800 against J. G. Benedict, the obligor in the first bond, in favor 
of the obligors in the second bond, and against the Olds Wagon 
Works, E. T. HufE, Frank P. Lawrence, and C. T. Boggs, the obligors 
in the third bond, for $7,271.14. On a motion for a new trial the 
court required the défendant in error to remit a portion of this 
verdict, and rendered judgment against the obligors in the third 
bond for $6,127, and against the obligor in the flrst bond for $2,800. 

One resuit of thèse proceedings ia that a controversy over a bond 
between two citizens of the same state has been tried and deter- 
mined in a fédéral court on the suggestion of a corporation of an- 
other state, that was not a party to the obligation nor a necessary 
parly to the action, that it was primarily liable for the damages 
the obligor had agreed to pay, and that there was préjudice and 
local influence against it in the county where the obligée had elected 
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to sue the obligor on hia bond. Another resuit is that a contro^ 
rersy over a bond between the obligée therein, a citizen of Ne- 
braska, on one side, and the joint obligors therein, a citizen of In- 
diana and four citizens of Nebraska, on the other side, bas, by 
agreement of the parties, been tried and adjudicated by a fédéral 
court when there was no ^ound for the exercise of its jurisdiction 
Btated or alleged by any party in any part of the record. 

To State thèse facts is to dispose of thia case. Take the first 
action upon the attachment bond. The Code of Civil Procédure of 
the state of Nebraska required, as a condition précèdent to the issue 
of the order of attachment, that a résident of that state, who was 
worth double the sum to be secured, should exécute an undertaking 
to the défendant in error hère, to pay him ail damages which he 
might Bustain from the attachment if the order was wrongfuUy 
obtained. Consol. St. Neb. 1891, §§ 4710, 5365. Pursuant to thèse 
provisions of this Code, J. 0. Benedict alone made the bond. When 
there was a breach of the condition, the défendant in error sued 
him on this bond in the state court. Both the parties to this ac- 
tion were citizens of Nebraska, and there was no ground on which 
the fédéral court could acquire jurisdiction of it. It was not 
material that the Olds Wagon Works was primarily liable for the 
same damages secured by the bond, nor that it had indemnified 
the obligor against loss. The défendant in error was not bound 
to pursue the wagon works, and was not suing it. The statute 
gave him the security of the bond of the citizen of hia state, and 
the law gave him the right to enforce that security in the courts of 
that state. He proceeded to do so. If the wagon works saw fit 
to intervene to défend this obligor upon the bond and to protect 
itself, it came into the state court, where it asked to intervene, 
in the right of, and subject to the disabilities of, the défendant. 
It had no greater right to remove the action to the fédéral court 
than had the obligor in the bond it had provided for the défend- 
ant in error, and that was no right whatever. 

An intervener who introduces himself into a pending action in a 
state court solely to assist in its défense, and to protect himself 
against a liability for indemnifying the original défendant, can 
confer no jurisdiction on the fédéral court that the original de- 
fendant could not confer. Bumham v. Bank, 3 C. C. A. 486, 489, 53 
Fed. 163, 10 U. S. App. 485, and cases cited; Railway Co. v. 
Twitchell, 8 0. 0. A, 237, 59 Fed. 729, 730; Railway Co. v. Shirley, 
111 U. S. 358, 4 Sup. et 472; Cable v. Ellis, 110 U. S. 389, 396, 
4 Sup. et 85; Hedge Co. v. FuUer, 122 U. S. 535, 7 Sup. Ct. 1265. 

Take the third cause of action upon which the judgment for 
|6,127 was rendered below. On January 15, 1893, an action was 
pending in the district court of Hitchcock county, Neb., upon thia 
cause of action, in which the plaintiff, the obligée in the bond, was 
a citizen of the state of Nebraska, and four of the flve défendants, 
who were joint obligors on this bond, were citizens of the same state. 
That action is still pending in the state court of Nebraska, It 
oould not be removed on the ground that there was a controversy 
wholly between citizens of différent states, because there was but 
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one indivisible oontroversy between the plaintiff and défendants in 
that case, and four of the défendants were citizens of the same 
etate with the plaintiff, Blake v. McKim, 103 U. S. 336; Torrence 
V. Shedd, 144 U. S. 527, 12 Sup. Ot 726; Bellaire v, Railroad Co., 
146 U. S. 117, 13 Sup. et 16; Wilson v. Oswego Tp., 151 U. S. 56, 
14 Sup. et 259; Merchants' Cotton Press & Storage Oo. v. In- 
surance Go. of North America, 151 U. S. 368, 14 Sup. Gt 367, 

It is said that this action might hâve been removed to the fédéral 
court by the Olds Wagon Works, a citizen of the state of Indiana, 
on the ground of préjudice and local influence. That may or may 
not be true. If it is true, such removal could hâve been effected 
only by spreading upon the record proof of such préjudice and local 
influence satisfactory to the circuit court as required by the act of 
congress. 25 Stat. p. 433, c. 866, § 2; Supp. Rev. St. p. 612; P. 
Schwenk & Co, v. Strang, 8 0. C. A. 92, 59 Fed. 209. Nothing of 
this character was done. No attempt was made to spread upon 
the record any showing of préjudice or local influence in this case. 
The stipulation of June 2, 1893, that this action should be Consoli- 
dated and tried with others in the fédéral court, recited no ground 
for its removal, and neither stipulated nor admitted the existence 
of the facts essential to give that court jurisdiction, "An action 
pending in a state court cannot be removed to the circuit court, 
by a written stipulation, where there is nothing in the latter or in 
the record to show that, by reason of the subject-matter, or the 
character of the parties, the latter court can take cognizance of it." 
Bank v. Calhoun, 102 U. S. 256. The stipulation was therefore 
entirely futile. It took nothing from the state court and conferred 
nothing upon the fédéral court. The courts of the United States 
are courts of limited jurisdiction. Their jurisdiction dépends upon 
the existence of certain essential facts, such as a controversy be- 
tween citizens of différent states in which the matter in dispute 
exceeds |2,000, or an action arising under the constitution of the 
United States, or an action between citizens of the same state 
claiming lands under grants of différent states. In order to give 
one of thèse courts jurisdiction, the essential facts must not only 
exist, but they must afflrmatlvely appear upon the record of the 
case. In every case in which they do not appear, it is the duty of 
the trial court and of the appellate courts to see that the action 
is dismissed or remanded to the proper state court as soon as this 
condition of the record is called to their attention. No consent, 
agreement, or estoppel can confer jurisdiction upon a fédéral court 
to hear or détermine any case in which the essential jurisdictional 
facts do not appear from the record. Thèse rules are fundamental. 
They are settled by repeated adjudications of the suprême court, 
and they are fatal to the judgment in this case. Railway Go. v. 
Swan, m U. S. 379, 382, 4 Sup. Ct 510; Hancock v. Holbrook, 112 
U. S. 229, 232, 5 Sup. Gt. 115; Carnegie, Phipps & Go. v, Hulbert, 
3 C. C. A. 391, 53 Fed. 10, 10 U. S. App. 454. 

The jurisdiction of the court below was invoked by the plaintiff 
in error the Olds Wagon Works, and for that reason the défend- 
ant in error is entitled to recover his costs in this court and in 
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the court below. The judgment below must be reversed, wîth 
costs against the plaintifls in error for want of jurisdiction in the 
circuit court, and the case must be remanded to the circuit court, 
with directions to that court to remand the action upon the attach- 
ment bond to the statè court, and to enter a judgment against the 
plaintiffs in error for the costs in the circuit court; and it is so or- 
dered. 



OITY OF YSLETA v. OANDA et ai. 
(Circuit Court, W. D. Texas, El Paso Division. April 16, 1895.) 

No. 190. 

1. Rbmoval dp Causes — Diverse Citizbnship — How Showït. 

It is not necessary, in order to give a rlght to remove a cause from a 
State to a fédéral court on the ground of diverse citizensliip, that the 
diversity of citizenshlp should appear upon the face of the plaintifC's 
pleading, but it is sufilcient if it Is made to appear by the pétition for re- 
moval. Ohappell v. Waterworth, 15 Sup. Ct 34, 155 U. S. 102, and Postal 
Tel. Cable Co. v. Alabama, 15 Sup. Ct. 192, 155 U. S. 482, distinguished. 

i. 8ame — Citizbnship op Municipal Cokpobatioîï. 

A municipal corporation is a citizen of the state creating It, for the pur- 
poses of removal of causes to the fédéral courts. 

This was an action by the city of Ysleta, Tex., against Charles 
J. Canda, William Strauss, and Simeon J. Drake, brought in the 
district court of El Paso county, Tex. The défendants removed 
the cause to the United States circuit court. PlaintifE moved to 
remand. 

Ernest Dale Owen and Z. B. Clardy, for plaintift. 
Davis, Beall & Kemp, for défendants. 

MAXEY, District Judge. This is a suit of trespass to try titîe, 
brought by the plaintiff against the défendants, in the district court 
of El Paso county, Tex., to recover a tract of land situated in said 
county. It is alleged in the original pétition flled by the plaintiff 
in the state court that it, the city of Ysleta, is a municipal corpora- 
tion in the county of El Paso and state 6t Texas, duly organized and 
incorporated under the laws of said state. The défendants season- 
ably and in proper form flled a pétition and bond in the state 
court for removal of the cause to this court, the pétition for removal 
alleging that the plaintiff is a citizen of the state of Texas, and 
ihat the défendants are résidents and citizens of the state of New 
York. In other words, the pétition for removal, upon its face, 
shows that at the time the original pétition of the plaintiff was 
flled in the state court, and at the date of the filing of the pétition 
and bond for removal, the plaintiff was a citizen of the state of 
Texas, and the défendants citizens of the state of New York. The 
record was in due time flled by the défendants in this court The 
plaintiff now makes a motion to remand the cause to the state 
court, on the following grounds, to wit: 
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"il) That the plalntlff and défendants are not cltlzens of différent states. 

"(2) For the reason that the plalntlff is not a citizen of any state. 

"(3) That the plaintiff's pétition flled in the said district court of El Paso 
county does not on Its face show any cause for the remoyal of said suit to 
the fédéral court, there having been no otber pleadings flled Ih said cause, 
and there being nothing in the record, as being made before the removal of 
said cause, to show any valid reason for removlng the same. 

"(4) That the pétition of défendants filed in the district court of El Paso 
county does not show cause sufQclent for removal of said cause from said 
district court to this court." 

The questions arising upon the flrst and second grounds of the 
motion are neither novel nor difiScuIt In the case of Zambrino 
V. Eallway Co., 38 Fed. 451, it was said by this court that: 

"Whatever doubts may hâve been formerly expressed by the courts touch- 
ing the citizenship of corporations for jurisdictional purposes (Strawbrldge 
T. Ourtlss, 3 Orapch, 267; Bank v. Deveaux, 5 Cranch, 61 et seq.), the ques- 
tion has been effectually set at rest by later cases, and is no longer opea to 
controversy. The présent doctrine, as settled by the suprême court, is 'that, 
where a corporation is created by the laws of a state, the légal presumption 
is that its members are cltlzens of the state in whlch alone the corporate 
body has a légal existence; and that a suit by or agalnst a corporation in 
Its corporate name must be presumed to be a suit by or against cltlzens of 
the state whlch created the corporate body; and that no averment or évi- 
dence to the contrary is admissible for the purposes of wlthdrawing the suit 
from the jurlsdlctlon of a court of the United States.' Steamship Co. v. Tug- 
man, 106 U. S. 120, 121, 1 Sup. Ct. 58; Railroad Co. v. Koontz, 104 U. S. 12; 
Railroad Co. v. Harris, 12 Wall. 81, 82; Paul v. Virginia, 8 WalL 178; MuUer 
V. Dows, 94 U. S. 445; Cowles v. Mercer Co., 7 Wall. 121; Railroad Co. v. 
Wheeler, 1 Black, 296, 297; Marshall v. Railroad Co., 16 How. 314 et seq.; 
Railroad Co. v. Letson, 2 How. 497 et seq." 

But the plaintiff insista that the rule aboTe announeed is only 
applicable to private corporations, and has no référence to corpora- 
tions organized under state laws for municipal purposes. The case 
of Cowles V. Mercer Co., supra, is décisive against the contention 
of the plaintiff. In that case, Cowles, who was a citizen of the 
state of New York, brought suit in the circuit court of the United 
States for the Northern district of Illinois against the supervisors 
of Mercer county, 111. Mr. Goudy, representing Mercer county, in 
the suprême court, claimed in his brief that, although a private 
corporation might be deemed a citizen for jurisdictional pui*poses, 
yet the same rule would not apply to a municipal corporation. The 
court, spealdng through Mr. Chief Justice Chase, disposed of the 
question in the following language: 

"It has never been doubted that a corporation, ail the members of whlch 
réside in the state creating it, Is liable to suit upon its contracts by the citi- 
zens of .other states; but it was for many years much controverted whether 
an allégation in a déclaration that a corporation défendant was incorporated 
by a state other than that of the plaintiff, and established wlthln Its limits, 
was a sufflclent averment of jurisdiction. And in ail cases prlor to 1844 it 
was held necessary to aver the requisite citizenship of the corporators. Then 
the whole question underwent a thorough re-examinatlon in the case ot 
Railroad Co. v. Letson; and it was held that a corporation created by the 
laws of a state, and having its place of business within that state, must, for 
tlie purposes of suit, be regarded as a 'citizen,' within the meanlng of the 
constitution, giving Jurisdiction founded upon citizenship. This décision has 
been slnce reafflrmed, and must now be takeu as the settled consti'uction of 
the constitution." 
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The concluding words of the chief justice, that "this décision 
• * • must now be taken as the settled construction of the con- 
stitution," conclusively settles the point as to the citizensip of a 
municipal corporation. Why, then, pursue the discussion of a 
question which no controversy can reopen, in view of Cowles v. 
Mercer Co. and the large number of cases subsequently decided by 
the suprême court, arising between indiriduals and municipal cor- 
porations, in which the only possible ground of jurisdiction was 
that of diverse citizenship? 

Oounsel for plaintiff insists, under the third ground of the motion, 
that the suit is not removable unless the plaintiff, in its own state- 
ment of its cause ôf action, sets forth facts sufiQcient to confer juris- 
diction upon the court, and that no defieiency in the plaintifl's state- 
ment in that respect can be supplied by the défendants in their 
pétition for removal or any subséquent pleadings flied in the cause. 
This view is predicated upon a misapprehension of the real ques- 
tion decided by the suprême court in Chappell v. Waterworth, 155 
U. S. 102, 15 Sup. et. 34, and Postal Tel. Cable Co. v. Alabama, 
155 U. S. 482, 15 Sup. Ct. 192. In the two cases last cited, removal 
of the causes was attempted on the gi'ound that the suits arose 
under the constitution or laws of the United States, that fact flrst 
appearing in the pétitions for removal; and in those cases it was 
held that the causes were not removable, for the reason that the 
original pétitions of the plaintiffs, flled in the state court, failed to 
show, upon their face, that the suits arose under the fédéral con- 
stitution or laws. As before stated, diverse citizenship is the 
ground relied upon by the défendants to remove the case now be- 
fore the court; and this class of cases is not embraced within the 
ruling of the suprême court above mentioned. Thus, it is said by 
Mr. Justice Gray in Chappell v. Waterworth, 155 XJ. S. 107, 15 Sup. 
Ct 34, that: 

"The question of removal Is governed by the décision of tbis court in the 
last term, in Tennessee v. Bank of Commerce, 152 U. S. 454, 14 Sup. Ct. 654, 
by which, upon full considération, it was adjudged that under the acts of 
March 3, 1887, c. 373 (24 Stat. 552), and August 13, 1888, c. 866 (25 Stat. 433), 
a case not dependtng upon the citizenship of the parties, nor otherwise 
specially provided for, cannot be renioved from a state court into the circuit 
court of the United States, as one arising under the constitution, laws, or 
treaties of the United States, unless that appears by the plaintiff's statement 
of his own clalm; and that, if it does not so appear, the want cannot be sup- 
plied by any statement in the pétition for removal or in the subséquent plead- 
ings." 

It thus appears that, where removal of a cause is sought on the 
ground solely of diverse citizenship, it is not necessary that the 
original pétition flled by the plaintiff in the state court should, 
upon its face, show the jurisdictional facts; it being suflicient in 
such case that diverse citizenship be made to appear by distinct 
and proper averments in the pétition flled for removal of the cause. 

There being no other ground of objection urged by the plaintiff 
against the removal of this suit, it follows that the motion to re- 
mand should be overruled; and it is so ordered. 
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OAPLBS V. TEXAS & P. RT. CO. HOLLAND v. SAMB. ORDZ ▼. SAMH. 
(Caroult Court, W. D. Texas, El Paso Division. April 10, 1805.) 

Nos. 175, 178, and 187. 

î. Rbmotal op Causes— Complaint not Showing Fbdkeai. Question. 

Under Act Aug. 13, 1888 (25 Stat 433, S 2), a cause cannot be removed 
from a state to a fédéral court on the ground that it is one arislng under 
the constitution, laws, or treaties of the United States, unless the fact so 
appears by the plaintlff's statement of his own claim. 

8. Samb— Amendment of Pleadinq aftbr Removal. 

Where the plaintlff's original pleading shows no ground for removal, 
the deflciency is not cured by an amended pleading, flled after the défend- 
ant has removed the cause. 

8. Fkderal Courts— Jurisdiction—Pedbbai, Question. 

Whether the circuit court of the United States vcould hâve Jurisdlctlon 
of a suit in whlch the plaintlff's complaint claims no right under the 
constitution or any law of the United States, and gives no intimation that 
any fédéral question wlU arise, merely because the défendant is a corpora- 
tion organized under the laws of the United States,— quaere. 

Thèse were three actiops brouglit against the Texas & Pacific 
Railway Company by William Caples, J. B. HoUand, and Juan 
Oniz, respectively. They were originally brought in the district 
court of El Paso county, Tex., and were removed to the United 
States circuit court by the défendant PlaintifEs moved to remand. 

The three above-entltled suits were originally instituted in the district court 
of El Paso county, Tex. The flrst case was a suit brought by the plaintifC to 
recover damages of the défendant for wrongfuUy uslng and obstructing, by 
its trains, the public street, in El Paso, passing Immediately In front of the 
plaintlff's résidence property. Damages are laid at the sum of $7,500. In 
the second case suit is brought to recover $2,500 as damages sustained by the 
plaintiff on account of the négligence of the défendant in transporting cer- 
tain cattle f rom the station of Pecos Olty to Midland, Tex. ; it being alleged 
that 75 head of the cattle were liilled In transit, and the remalnder bruised 
and seriously Injured. The third case is a Personal damage suit to recover 
$7,000, because of personal injuries. Inâicted upon the wife of plaintiff 
through the négligence of defendant's agents and servants In the- manage- 
ment and opération of one of its trains in the clty of El Paso. The original 
pétitiotis filed in the three cases contain similar allégations as to the résidence 
o( the respective plaintlffs, and the Incorporation of the défendant, which are 
substantially as foUows: That each plaintifC Is a résident of the state of 
Texas, and that the défendant is a corporation duly Incorporated by law, 
and owns and opérâtes a railroad within the county of El Paso, Tex. Neither 
one of the original pétitions, dlrectly or Inferentially, allèges that the défend- 
ant is a corporation organized under an act of congress; nor will there be 
found In either one of them any mention of the constitution, or any law of 
the United States, or any mention of a claim of right asserted under either 
the fédéral constitution or a fédéral statute. The défendant seasonably and 
In proper form flled a pétition and bond in each sUlt for the removal of the 
causes to thls court The pétition for removal In each case shows upon Its 
face that the amount in controversy is sufficient to conier Jurisdictlon upon 
the circuit courts. The ground upon which the défendant predlcates Its right 
of removal is that the suit in each case is one arising under the lav^s of the 
United States, and to show that fact the following allégations are made in 
the respecOve pétitions: "That the Texas and Pacific Bailway Oompany was 
and is a corporation duly organized and existing under and by virtue of the 
lawa of the United States, to wlt, 'An, act to Incorporate the Texas Pacific 
Railroad Oompany. and to aid in the construction of its road, and for other 
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purposes,' approved March 8, 1871, and acts amendatory thereof and supple- 
mental thereto, Includlng an act approved May 2, 1872, whereby, among oâier 
things, the name, style, and tltle of sald Texas Paclflc Rallroad Company 
was changed to the Texas and Pacific Ballway Company. ♦ • * That thls 
suit against this défendant Is a suit arlsing under the laws of the United 
States, and more especlally nnder the laws of the United States constitutlng 
the charter of this défendant, and under which it was tncorporated; that Is 
to say, the said act of congress of the United States approved March 3, 1871, 
entitled, 'An act to incorporate the Texas Pacific Kailroad Company, and to 
ald In the construction of its road, and for other purposes,' and acts amenda- 
tory thereof and supplemental thereto, approved, respectively, on May 2, 
1872, March 3, 1873, and June 22, 1874. That the above-entitled action Is a 
civil suit arising under the laws of the United States of which the circuit 
court of the United States of the Western district of Texas is given original 
jurisdiction by act of congress, approved March 3, 1887, to wlt, an act entitled 
'An act to amend the act of congress approved March 3, 1875, entitled 
"An act to détermine the jurisdiction of circuit courts of the United States 
and to regulate the removal of causes from state courts, and for other pur- 
poses," ' and the act of congress approved August 13, 1888, entitled 'An act 
to correct the enroUment of an act approved March 3, 1887, entitled "An 
act to amend sections 1, 2, 3 and 10 of an act to détermine the jurisdiction 
of circuit courts of the United States, and to regulate the removal of causes 
from the state courts, and for other purposes," ' approved March 3, 1875." 
In accordance with the prayer of the respective pétitions, the state court 
ordèred the removal of the suits to this court, in which the records were in 
due time flled by the défendant. Since the flling of the records in this court, 
amended pétitions, in the first and thlrd cases, and stipulations as to the 

rtaliing of testimony In the second case, hâve been flled by the parties. But 
It Is unnecessary to conslder any of thèse, except the amended original péti- 
tion flled by the plaintlfC In the third case. In that case— Oruz against the 
défendant— -the plaintifE made the following amendment In référence to the 
Jncorporatlon of the défendant, and hls own citizenshlp: "That plalntlff ré- 
sides In the City and county of El Paso, Texas, and Is a citizen of the state 
Of Texas, and was such citizen at the time of the institution of thls suit and 
the removal of the same; that the défendant, the Texas and Pacific Railway 
Company, is a corporation duly incorporated by and under the laws of the 
congress of the United States, and that the said défendant owns and opér- 
âtes a Une of railway in said El Paso county, and la the Western district of 

' Texas aforesald." In each case a motipn to remand has been made on the 
ground that the "plaintifif's original pétition in no way allèges or shows that 
thls suit arlses under the laws of the United States, and fails to allège any 
fàcts showing that this court has jurisdiction hereln or that défendant had 

: any right or authorlty in law to remove sald cause to thls court." 

W. M. Ooldwell, Falvey & Davis, A. G. Wilcox, and Leigh Olark, 
for plaintifEs. 
Peyton F, Edwards, for défendant 

MAXEY, District Judge (after stating the case) delivered the fol- 
lowing opinion: 

As the défendant is a ; corporation owing its légal existence to 
acts of congress, removal of thèse causes is songht on the ground 
that they are suits arising under the laws of the United States. It 
is Mid by Mr. Ohief Justice FuUer, speaking for the court, in Eail- 
road Qo- T. Oox, 145 U. ^. 601, 12 Sup. Ot 905, that: 

" "^Vbe Texas and Paclflc RalMay Gbmpany Is a corporation derirlng Ita 
«orporate ptowers frôm actaof congress, and wfts held in Paclflc RallMad Re- 
moval Oases, 110 TT. S. 1, 5 Sup. Ct 1113, to be entitled, under the act of 
March 8, 1876, to bave BUlts brought against it In the state courts removéd 

' to'tbe eircuit courts of the United States oIi the ground that they wer«i suits 
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arising under the laws of the TJnlted States. The reasonlng was that thls 
must be so, since the company derived its powera, fuiïctions, and dutles from 
those acts, and sults against It necessarily involved the exercise of those 
poweis, functions, and dutles as an original Ingrédient" 

Under the act of March 3, 1875, § 2 (18 Stat 470), either party to 
the suit, plaintifE or défendant, was entitled to remove a suit from 
a State court to the circuit court of the United States on the gronnd 
that the suit was one arising under the constitution or laws of the 
United States; and under that act it was held sufficient to justify 
a removal by the défendant that the record at the time of the 
removal showed that either party claimed a right under the consti- 
tution or laws of the United States (Tennessee v. Union & Planters' 
Bank, 152 U. S. 460, 14 Sup. Ot 654, citing authOTities), whether the 
fédéral question, upon which the right of remoTaJ was made to 
dépend was raised for the first time in the suit by the answer or 
plea of the défendant Metcalf t. Watertown, 128 U. S. 589, 9 Sup. 
et 173, citing Railroad Co. v. Mississippi, 102 U. S. 135, and other 
authorities. Under the act of August 13, 1888, § 2 (25 Stat. 433) 
the right to remove a suit from the state court to the circuit courts, 
on the ground that it is one arising under the fédéral constitution 
or laws, is limited to the défendant, and also to that class of suits 
of which the circuit courts are given original jurisdiction by the 
first section of the act Thus it is said by Mr. Justice Gray, as the 
organ of the court, in Tennessee v. Union & Planters' Bank, 152 
U. S. 461, 462, 14 Sup. Ct 654, referring to the act of August 13, 
1888: 

"But the corresponding clause In section 2 allows removals from a state 
court to be made only by défendants, and of suits of which the circuit courts. 
of the United States are given original jurisdiction by the preceding section; 
thus limiting the Jurisdiction of a circuit court of the United States on re- 
moval by the défendant, under this section, to such suits as might hâve been 
brought in that court by the plaintiffi under the first section." "And by the 
settled law of thls court," further says Mr. Justice Gray, at page 464, 152 U. 
S., and page 654, 14 Sup, Ct., "as appears from the décisions above clted, a 
suggestion of one party that the other will or may set up a claiin under the 
constitution or laws of the United States does not make the suit one arising 
under that constitution or those laws." 

In thèse three suits as flled by the plaintiffs in the state court no 
right la claimed under the constitution or any law of the United 
States, nor is there the slightest intimation that any fédéral ques- 
tion arises in them, nor in either one of them is any mention made 
of the constitution or laws of the United States. They are suits 
based upon the right of the plaintiffs to recover damages of the 
défendant by virtue of the négligence of its agents and servants, 
and under the gênerai and familiar principles of the common law. 
Whether, therefore, this court would hâve original jurisdiction of 
thèse suits, admits, to say the least, of serions doubt, particularly 
in view of the case of Tennessee v. Union & Planters' Bank, supra. 
The décision of that question, however, not being absolutely neces- 
sary to the proper disposition of the motions to remand, its déter- 
mination for the présent will be reserved. Thèse suits must be 
remanded to the state court on another ground. As already said, 
the original pétitions of the plaintiffs suggest no fédéral question, 



12 FEDERAL REPORTER, Vol. 67. 

and the first averment or intimation that the suits anse under the 
constitution or laws 'of the United States is found in tlie pétition 
for removal flled by tlie défendant in the state court It appears 
from the authorities cited above that the suits could hâve been 
removed under the act of March 3, 1875, as that act, according to 
the construction placed upon it by the suprême court, authorized 
removal by the défendant, as has already been shown, although 
the fédéral question was raised for the first time in the suit by his 
plea or answer or in his pétition for removal. A différent rule, 
however, obtains under the act of August 13, 1888, which forbids 
the removal of a suit by the défendant, unless the f act that it is one 
arîsing under the constitution or laws of the United States appears 
by the plaintiff's statement of his own claim. Says Mr. Justice 
Gray, in Cable Co. v. Alabama, 155 U. S. 487, 15 Sup. Ot 192: 

"It Is equally well settled that under the provisions above referred to of 
the exlsting act of congress no suit can be removed by a défendant from a 
State court into the circuit court of the United States as one arlsing under the 
constitution, laws, or treatles of the United States, unless the fact that it so 
arises appears by the plaintiff's statement of bis own claim; and that a de- 
ficlency In his statement in thls respect cannot be supplied by allégations in 
the pétition for removal, or in subséquent pleadlngs In the case." Tennessee 
V. Union & Planters' Bank, supra; Chappell v. Waterworth, 155 U, S. 102. 
15 Sup. et 34; Land Co. v. Brown, 155 U. S. 489, 15 Sup. Gt 357, 

It therefore clearly appears that the défendant was not entitled 
to remove the flrst and second of thèse suits, but it is suggested by 
counsel that the third cause — Juan Cruz against the company — 
should be retained hère, because the plaintiff has cured any defl- 
ciency appearing in his original pétition, as to the existence of a 
fédéral question, by alleging, in his amended pétition, flled in this 
court, that the défendant is a corporation deriving its existence 
and corporate powers and functions from the laws of the United 
States. The language of the court in Cable Co. v, Alabama, supra, 
furnishes a conclusive answer to this suggestion. "A deflciency in 
hia statement, in this respect, cannot be supplied by allégations in 
the pétition for removal, or in subséquent pleadings in the case." 
And that such deflciency in the plaintiff's original statement can- 
not be so amendçd in this court as to confer upon the court juris- 
diction of a cause which was not properly removable when the péti- 
tion and bond for removal were flled by the défendant in the state 
court, appears also clear by référence to the following authorities: 
Crehore v. Kailwav Co., 131 U. S. 240, 9 Sup. Ct 692; Stevens v. 
Nichols, 130 U. S. 230, 9 Sup. Ct 518; Jackson v. Allen, 132 U. S. 
27, 10 Sup. Ct 9. For the reasons stated, the motions to romand 
thèse suits should be sustained, and the causes remanded to the 
state court at the cost of the défendant; and it is so ordered. 



BUSBY r. SMITH. 13 

BUSEY V. SMITH et aL 

(Circuit Court, D. Indlana. March 27, 1895.) 

No. 8,812. 

UinTBD States Coubts— Jurisdiotion— Amount in Dispute. 

A statute of Indiana (Rev. St Ind. 1881, S 2442; Rev. St 1894, S 2597) 
provides that "the heirs, devlsees and dlstrlbutees ol a décèdent shall 
be llable, to the extent of the property recelved by them from such 
decedent's estate, to any creditor whose clalm remalns unpaîd." Held, 
that the llablUty of two or more helrs, devlsees, or distributees of a 
décèdent under thls statute Is several, and not joint, and, altbougta 
another statute provides that they may be jolntly sued, the United 
States circuit court bas no jurlsdictlon of a suit agalnst them unless the 
Uablllty of each exceeds $2,000. 

TMs was a pétition by Mary E. Busey against Hannah Smith, 
Eliza A. McCarty, Mansford Smith, and Samuel Smith, seeking to 
subject their shares of the estate of William Smith, deceased, to 
the payment of a debt claimed to be due the petitioner from said 
William Smith, Défendants moved to dismiss for want of juris- 
diction. 

Butler, Snow & Butler, for complainant. 

Gould & Eldridge and Elliott & Elliott, for respondenta. 

BAKEE, District Judge. Motion to dismiss for want of juris- 
diction. The complainant allèges that she is, and for more than 
fire years last past has been, a citizen of the state of Illinois, 
and that the défendants are citizens of the state of Indiana; that 
the défendant Hannah Smith is a widow and heir at law of William 
Smith, deceased, and that the défendants Eliza A. McCarty, for- 
merly Eliza A. Smith, Mansford Smith, and Samuel Smith are 
the children and heirs at law of said décèdent; that William 
Smith died in Carroll county, in the state of Indiana, in the month 
of March, 1889; that Samuel Smith and Franklin C. McCarty were 
duly appointed and qualifled as administrators of the estate of the 
décèdent; that as such administrators, under the orders of the 
circuit court of Carroll county, they sold ail of the real estate of 
which William Smith died seised, and collected and converted ail 
of the decedent's personal estate into money, and paid ail the debts 
and liabilities of said estate; that the administration of the estate 
was finally settled by the order of said court on January 27, 1891; 
that, upon such final settlement, there remained in the hands of 
said administrators, properly applicable to the payment of the debts 
of the décèdent, the sum of $3,099.55, which sum, by the order of 
said court, was distributed among the défendants, as heirs at law 
of the décèdent; that complainant is the owner of seven notes, 
copied into the bill, amounting, exclusive of interest, to the sum 
of 12,446.55, executed by the décèdent to Abner H. Bowen, and 
indorsed to her, which are due and unpaid; that the sum of money 
BO distributed to the heirs of the décèdent was and is justly and 
legally applicable to the payment of the indebtedness due to her 
upon said notes; that, by an act of the législature of Indiana, the 
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heirs, devisees, and distributees of any décèdent are liable to tbe 
extent of any money received by them from bis estate to any 
créditer whose daim remains unpaid, and who six months prior 
to the final settlement of the estate was ont of the state, pro- 
vided that suit upon the claim is brought within two years after 
su eh final settlement; that complainant was out of the state 
during said period of time, and bas been a nonresident of the 
state for five years last past, and that she brings this suit within 
two years after such final settlement; that section 2443, Rev. St. 
Ind. 1881 (section 2598, ReT. St 1894), provides that suit upon such 
claim shall be brought by way of pétition, and section 2449, Rev. 
St Ind. 1881 (section 2604, Rev. St 1894), provides that the hoirs, dev- 
isees, and distributees having received the property may be jointly 
sued. Prayer that an accounting may be had, and that each of 
the défendants be decreed to pay into court such part of said sum 
of $3,099.55 as was received by each of said heirs and distributees 
separately and severally, to be applied to the payment of the amount 
found due upon said notes. The défendants severally move the 
court to dismiss the bill, for the reason that the liability of each, 
as disclosed therein, is for a less sum than $2,000, exclusive of 
interest and costs. 

The liability of the défendants for the debts of the décèdent is 
purely statutory. By the common law the heir is not liable for 
the debts of the ancestor. Fisher v. Tuller, 122 Ind. 31, 23 N. E. 
523. The obligation upon which the suit against the heirs of 
William Smith is fonnded is based, not on the notes made by him, 
but upon the fact that they hâve, as his heirs at law, received money 
from his estate properly applicable to the payment of the debts 
of the décèdent This is évident from the following section of 
Rev. St. Ind. 1881 (Rev. St 1894, § 2597): 

"Sec. 2442. The heirs, devisees and distributees of a décèdent shall be liable, 
to the extent of the property received by them from such decedent's estate, to 
any créditer whose claim remains unpald, who, six montlis prlor to such final 
settlement, was insane, an infant or out of the state; but such suit must be 
brought within one year after the dlsabillty is removed: provided, that suit 
upon the claim of any creditor out of the state may be brought within two 
years after such final settlement" 

The liability of the défendants, as appears upon the face of the 
bill, read, as it must be, in connection with the foregoing statutory 
provision, is several, and not joint. There is no joint liability, 
for the reason that each heir is liable only to the extent of the 
money or property received by him from the decedent's estate. 
If one of the heirs should become insolvent, no one of the others 
can, in any event, be charged beyond the value of the property re- 
ceived by him for the debt of the ancestor. 

The section creating the liability just quoted expressly provides: 

"The heirs, devisees and distributees of a décèdent shall be liable to the ex- 
tent of the property received by them from the decedent's estate." 

And the next section déclares: 

"And the costs of such suit shall be apporUoped among the défendants ao- 
cordlng to the amount recovered of each of them." 
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Tf any doubt exïsted as to the meaning of the section just re^ 
ferred to, Section 2447, Rev. St Ind. 1881 (section 2602, Rev. St 
1894), is so clear and explicit that it leaves no room for construction 
or doubt. It reads : 

"No more Bhall be recovered agalnst any such défendant than his just pro- 
portion of any such debt, whether he bas become Uable therefor on account of 
real estate or any interest thereln, or on account of personal assets, unless the 
othera are beyond the reach of process, or nnless, after due diligence, the amount 
cannot be recovered from the others TTho are Hable'wlth hlm; In whlch case 
he shall be Uable therefor to the estent of the real and personal a^eta receiyed 
by him." 

The heir can in no event be held liable to any greater extent than 
the amount of real or personal property received by him from the 
ancestor; nor can he be charged to a greater extent than his pro 
rata share of the ancestral debt, unless one or more of the other 
heirs are insolvent or beyond the reach of process. 

It is insisted, howeTer, because a suit may be brought jointly 
against ail the heirs, that the complainant may recoTer a joint 
and several judgment against ail the défendante;, and, as the aggre- 
gate amount recoverable from them exceeds f 2,000, the présent bill 
is within the jurisdiction of the court. This contention seems to be 
unfounded. It is necessary to join ail the heira in order to obtain 
a decree flxing the several liability of each, but this does not vary 
or enlarge the extent of their several liability. The obligation ôf 
each still remains several, and not joint Pothier, in his treatise 
on Obligations (Evans' Translation, London, 1806, p. 145, par, 261), 
says: 

"An obligation la contracted In solldo on the part of the debtors when each 
of them la obllged for the whole, but so that a payment by one libérâtes them 
ail." 

Clearly, each of the heirs in this case iS not liable for the whole 
debt, and therefore their liability cannot be joint in whatever form 
the suit may be brought 

The complainant, in her prayer for relief, expressly recognizes 
that her cause of action against each is several, for she asks that 
each be decreed to pay the amount received by him. It is settled 
that neither codefendants nor coplaintifls can unité their separate 
and distinct liabilities for the purpose of making np the amount 
necessary to give this court jurisdiction. Henderson v. Wadsworth, 
115 U. S. 264, 276, 6 Sup, Ct. 40, and the cases there cited; 
Einard T. West, 48 Ind. 159, 162; State v. Pohl, 30 Mo. App. 321; 
MoAUister v. Williams, 23 Mo. App. ,286; Tennant v. Neal, 20 
El. App. 571; Kellogg v. Olmstead, 6 How. Pr. 487, 488; Walker 
T. Deaver, 79 Mo. 664, 679. 

In Walter V, Railroad Ck>., 147 U. S. 370, 873, 13 Sup. Ot 348, 

it is said: 

*^t is trell BetOed In thla ooart that vh«a two or more plaintiffs, havlng ser- 
nal loterests, nnite for the convenlence of Utlgation in a single suit, it can only 
be sostained In tbe court «f original jutisdlctlon, or onappeal In this conri as 
io tnoBe vrhosé claims exce^ the Jurisdlctlonal anionnt; and that, when two 
or more defénââbte are sùëd by t^e same plaintlff tn onç suit, the test bf ^drls- 
dletioo iB lAe Joint or serérail ébaraéter of thé Habilita ta the plâintitt. Tbis 
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was the distinct ruling of this court In Seaver v. Bigelow, 6 Wall. 208; Bussell 
V. Stansell, 105 U. S. 303; Trust Co. v. Watermau, 106 U. S. 265, 1 Sup. Ct 
131; Hawley v. Falrbanks, 108 U. S. 543, 2 Sup. Ct. 846; Stewart v. Dunhain, 
115 U. S. 61, 5 Sup. Ct 1163; Glbson v. Shufeldt, 122 U. S. 27, 7 Sup. Ct 1066; 
Clay V. Fleia, 138 U. S. 464, 11 Sup. Ct 419." 

The liability of the heirs, as disclosed by the bill, is several, aod 
not joint, by the express tenus of the statute on which the right 
of action is based; and, as the liability of each is less than $2,000, 
it follows that the court is withont jurisdiction. The bill of com- 
plaint is therefore dismissed for want of jurisdiction, at the oosts 
of the complainant 



NATIONAL STEAMSHIP CO. T. TUGMAN. 

(Circuit Court, B. D. New York. March 19, 1895.) 

Rbmotal of Causes — Judgment ï-ob Costs m State Coobt— Sbt-Off. 

A Btate court, havlng denied a pétition for remoral, proceeded to judg- 
ment, and the case was taken on error to the suprême court of the 
United States. Tlae latter court reversed the judgment, and remanded 
the cause wlth directions to accept the bond for removal and proceed 
no further. The state court then, in form, Itself reversed the Judgment, 
and entered judgment for costs. The case then proceeded In the fédéral 
court, and, after golng to the suprême court of the United States, a judg- 
ment was flnally entered, pursuant to Its mandate. Afterwards a suit 
was brought in the fédéral court to hâve set ofif, agalnst the judgment 
thereln rendered, the judgment for costs so rendered by the state court. 
Eéld that, under the judlciary act of 1875 (18 Stat. 470), the state court 
had no authorlty to render an enforceable judgment for the costs thereln 
Incurred, but that the matter of taxation of costs accompanled the case 
Into the fédéral court; and hence that the set-ofiC could not be allowed. 

This was a suit in equity by the National Steamship Company 
against Charles H. Tugman to hâve set off, against a judgment 
previously rendered in this court, the amounts of two judgmenta 
recovered in the courts of New York. 

John Chetwood, for plaintiff. 
Delos McCurdy, for défendant 

WHEELEK, District Judge. This suit is brought to bave set 
off against a judgment of this court, under a mandate from the 
suprême court of the United States in 1892, for $7,549.59, a judg- 
ment of the superior court of New York in 1869 for $126.86, and 
a judgment of lie suprême court of New York in the case remanded 
from the suprême court of the United States, upon removal oï it 
to this court, for costs, while pending there where it was brought, 
after pétition for removal and before actual removal. The bill al- 
lèges résidence without the state for three years since the judg- 
ment of the superior court, wlich the answer does not deny, and 
which seems, under thé statute of the state, to avoid the preenmp- 
tive bar of 20 years set up ^ainst that judgment Code, N. Y. 
§401. 

The suit was removed from the state court under the aot of 
1875 (18 Stat 470), which provided that aJl injunctions, orders, and 
Otliër proceçdings had in suoh sait prlor toits removal should remain 
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in full force and effect iintil dissolved or modified bj the court lo 
which such suit should be removed; and "that the circuit court of 
the United States shall, in ail suits removed under the provisions of 
this act, proceed therein as if the suit had been originally com- 
menced in said circuit court, and the same proceedings had beên 
taken in such suit in said circuit court as shall hâve been had therein 
in said state court prior to its removal." The proceedings in the 
suprême court of the state, after the pétition for removal, had re- 
sulted in that judgment, which was reversed by the suprême court 
of the United States, and the cause was remanded, with directions 
to accept the bond for removal, and proceed no further with the 
case. A taxation of the costs in that court at |108.34 accom- 
panied the mandate. Steamship Co. v. Tugman, 106 U. S. 118, 123, 
1 Sup. et. .^8. The state court thereupon, in form, itself reversed 
the judgment, and rendered this judgment for costs, with an award 
of exécution. By thèse provisions of the statute of the United 
States, thèse proceedings of the state court came with the case 
into this court to hâve given them the same effect as if they had 
taken place in this court. There was but one case. This taxa- 
tion of or judgment for costs came with it into this court. In it 
there could be but one final judgment, which would be that in this 
court; and into that ail the previous proceedings in ail the courts in 
which the case had been pending, including aJl taxations of costs 
in each court, would be drawn and merged. Thèse costs in the 
state court would stand like those in the suprême court of the 
United States, to be taxed, and, if taxable, allowed, or, if not, dis- 
allowed. Whether they were taxable or not is not now material, 
for they oannot now be passed upon hère. No relief can be granted 
hère in respect to them unless the taxation became an enforceable 
judgment of the state court as a separate thing, which it could not 
be, and also follow the case, as it had to, into this court No rea- 
son is seen why the jndgment in the superior court should not be 
set off against that in this court, nor why the set-off should not 
be decreed hère, but without costs, because, without the other judg- 
ment, this court would hâve no jurisdiction, and in such case costs 
are not allowed. Rev. SL U. S. § 968. 

Decree for plaintiff for set-off of the superior court jadgment, 
without oostB. 



eAMFIELD «t al. ▼. UNITED STATES. 

(Circuit Court of Appeals, Elghth Circuit March 18, 1895.) 

No. 517. 

Appbai.— REHBAiimas bt Circuit Court of Affbalb. 

The fact that a case decided by the circuit court of appeals Is one of 
great Importance Is not sufHcient ground for granting a rehearlng, when 
there la no suggestion that any considération or authorlty entltled to 
welght bas been overlooked; and this is especially true in cases arising 
nnder the constitution and laws of the United States, as to which the 
dedalons of that court are not made final by section 6 of the judlciary 
a«t of March 3, 1891 <26 Stat 826). 
v.67F.no.l — 2 
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Appeal from the Circuit Court of the United Statea for the Dis- 
trict of Colorado. 

This was a proceeding brought by the United States against 
Daniel A. Camfleld and William Drury, under the act of February 
55, 1885 (23 Stat 321), to compel the removal of an indosure of 
public lands. In the circuit court an exception to the answer waa 
snstained, and, défendants having failed to plead further, a decree 
was entered against them. 59 Fed. 562. Défendants thereupon 
appealed to this court, and upon February 20, 1895, the decree waa 
affîrmed. 66 Fed. 101. Défendants hâve now moved for a re- 
hearing. 

James W. McCreery, A. 0. Patton, H. E. Churchill, and Charles 
W. Bâtes, for appellants. 
Henry V. Johnson, U. S. Atty., for the United States. 

Before CALDWELL, SANBORN, and THAYER, Circuit Judges, 

PER CURIAM. A motion for a rehearing bas been filed in this 
«ase, based on two grounds: First, that this court bas no jurisdic- 
tion of the case on appeal, because the case involved the constitu- 
tionality of an act of congress; and, second, because the case is 
one of great importance. With référence to the flrst point, it 
may be said that the record lodged in this court did not disclose 
any constitutional question. In the circuit court the government 
excepted to the sufflciency of a certain défense which was pleaded 
in the answer. The exception was snstained, whereupon, for fail- 
ure on the part of the défendants to plead further, a decree was 
entered in favor of the United States. The défendants then prayed 
an appeal to this court, and assigned for error that the circuit 
court erred in sustaining the exceptions to the answer. The validity 
of the act of congress of February 25, 1885 (23 Stat 821 c. 149), 
was not challenged by the assigmnents of error, nor by counsel for 
the appellants, either in their oral or written argument With 
référence to the second point of the motion, it will suflBce to say 
that while the case may be, and doubtless is, one of much import- 
ance to the appellants, yet it is not suggested that the court bas 
overlooked any considération or authori^ which should bave had 
weight ih the décision of the cause. Inasmuch as the case arisea 
nnder the constitution and laws of the United States, and the de- 
oiaion thereof by this court is not made final by section 6 of the 
act of March 3, 1891 (26 Stat 826, c. 517), no rea,son is perceived 
why a rehearing should be granted, and âe motion in that behalf 
ia tiieref ore denied. 

LUCKKB T. PHOHNIX ASSUB. 00. OP LONDON. 

(Circuit (>>urt, ip. South Catolina. April 6, 189S.) 

PluoncB iif CrvTii Cases— Pboductios of Books and Pafebs. 

Tbe rlgbt given by Rev. St | 724, to compd tbe productton of booka 
and papers lu aetlba at law, la not limited to regulrlng thelr production 
at tbe triai, ibut the court may. In tts discrétion, grant an order for in- 
spection, with permission to copy, larior to tbe date of the trtaL 
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This was an action by Minnie Lucker against the Phoenix As- 
surance Company of London, a corporation nnder the laws of Great 
Britain. The case was removed to thia court from a court of the 
Btate of South Carolina, and a motion to remand was heretofore 
denied. 66 Fed. 161. The case is now heard upon a rule obtained 
by plaintifE to require défendant to produce certain papers for in- 
spection, with permission to copy the same. 

Bryan & Bryan, for motion, 
Trenholm, Ehett & Miller, contra. 

SIMONTON, Circuit Judge. A suit at law is pending in this 
court between the parties named in the caption. The case being 
on the docket, and the day of trial approaching, the plaintiff, on 
affidaTlt, States that there were in the hands of défendant certain 
writings, which contain évidence pertinent to the issue in the 
cause; obtained a rule on it to show cause why they should not 
be produced and lodged with the clerk of this court, or allow plain- 
tifE to inspect and tâîe copies of them. The défendant has made 
return to the rule, expressing its fuU consent and readiness to pro- 
duce the writings in question at the trial, but not before. The 
motion is made under section 724, Rev. St., which reads as follows: 

"In the trial of actions at law, the courts of the United States may, on 
motion and due notice thereof, require the parties to produce bocks or writ- 
ings in their possession or power which contain évidence pertinent to the 
Issue, In cases and under clrcumstances where they mlght be compelled to 
produce the same by the ordlnary rules of proceedlng In chancery. If a 
plaintiff fails to comply with such order, the court may, on motion, give the 
like judgment for the défendant as in cases of non-suit; and If a défendant 
fails to comply with such order, the court may, on motion, glve judgment 
against him by default" 

This section controls the practice, notwithstanding any state 
practice in the pr émises. Gregory v. Railroad Co., 10 Ped. 529. 
There is conflict of opinion on this question among the circuit 
courts, and no authoritative décision by the suprême court, or any 
of the circuit courts of appeals. Judge Curtis in lasigi v. Brown, 
1 Curt. 401, Fed. Cas. No. 6,993, granted an order in such a case 
for production of the papers at the trial. "This is the whole ex- 
tent of the law. It does not enable parties to compel the pro- 
duction of papers before trial." The circuit court (Clifford and 
Lowell, JJ.), in Merchants' Nat. Bank v. State Nat Bank, Ped. Cas. 
No. 9,448, say, 'Terhaps the order must be that the books and papers 
must be produced at the trial." In Triplett v. Bank, 3 Oranch, 0. C. 
646,* a party was not allowed to examine books before trial to see if 
they contained pertinent évidence. On the other hand, in Cen- 
tral Bank v. Tayloe, 2 Oranch, 0. G. 427, Ped. Cas. No. 2,548, the 
court ordered the papers to be produced before trial. And in 
New York the court pursued the same course. Jacques v. Col- 
lins, 2 Blatchf. 25, Ped. Cas. No. 7,167. In Gregory v. Bailroad 
Co., 3 McCrary, 374, 10 Fed. 629, the order was made for inspeo- 

a Fed. Cas. No. 14,17& 
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tion of boolcs before the trial, The practice cannot be said to be 
settied. The language of the section, strictly construed, may not 
seem to contemplate production before trial. And the imposi- 
tion of the penalty of a nonsuit in one case, and judgment by de- 
fault in the other, for the nonproduction of papers, — a penalty 
which cannot be incurred or be enforced until the coming on of 
the trial, — would seem to conflrm this conclusion. But undoubt- 
edly the power conferred on the court is a discretionary power. 
And the court, in the exercise of it, may direct production before 
trial. Marchants' Nat Bank v. State Nat Bank, 3 Olifif. 201, Fed. 
Cas. No. 9,448. It seems, however, to be a narrow construction 
of section 724 to limit its opération to the actual trial. Its pur- 
pose, clearly, is to provide a substitute for a bill of discovery, and 
to secure at law the purposes which such a bill would subserve. 
Ail the cases recognize this. On a bill for discovery, necessarily, 
the facts sought would be discovered before trial. Besides this, 
the section says that this order for the production of papers can 
be made "in cases and under circumstances where they might be 
compelled to produce the same by the ordinary rules of proceed- 
ing in chancery." The proceedings in chancery require the deposit 
of the papers called for with the clerk, who, upon notice, produces 
them in court, or before the examiner. 2 Daniell, Gh. Prac. 1388, 
1389. 

There is another point of view of this matter. The object of a 
motion of this character is to enable a party, in advance of the 
submission of the issue, to ascertain the strength or weakness of 
his case. An inspection of the papers may end the case. It is 
better to reach this resuit in this short way than in the middle of 
a trial. 

Having regard to the spécial circumstances of this case, it seems 
best to grant the order in question. Ail the papers whose inspec- 
tion is sought are part of the case of the plaintifl, pertinent to the 
issue, and essential in sustaining her complaint. They are docu- 
ments fumished by her to the défendant to secure her loss under 
a policy of insurance. They were prepared and submitted before 
the counsel now managing the case were retained. The inspection 
desired may hâve a material bearing on the future of the cause. 

It is ordered that the défendant, at the mutual convenience of 
the counsel in this cause, submit to the counsel for the plaintiiï 
for inspection, without parting with the possession of them, and 
with the privilège to plaintifE'a counsel of copying them, or any of 
them, as he may be advised, the following papers, to wit: Proofs 
of the loss of Minnie Lucker, dated March 7, 1894, and also dated 
May 4, 1894, and also afQdavits of Minnie Lucker, dated 1894; cer- 
tiflcates of loss by Elias Venning, trial justice, J. W. Polite, notary 
public, and P. M. Pepper, notary public; plans and spécifications 
of the buildings insured, by Simons & Holmes, architects; written 
examination by Minnie Lucker, 6th July, 1894; letters from Min- 
nie Lucker, J. 0. Mehrtens, and O. W. Lucker, from the 3d of Feb- 
ruary, 1894, to the Ist of June, 1894, to L. R. Warren and F. M. 
Butt, agents of the défendant insurance company. 
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PORTER et al. r. JAMBS et aL 

(Circuit Court of Appeals, Fifth Circuit February 25, 1896.) 

No. 251. 

AssiaNMENT FOK Benefit OF Creditors— Validitt— Fkatjd. 

Where an assignmeat purports to convey ail the debtor's property to 
be equally distrlbuted among ail hls creditors, and the same Is accepted 
by the assignée and by a majorlty in number, if uot in amount, of ail 
the creditors, it cannot be held fraudulent on Its face, although It con- 
talns provisions which might be objectionable if the assignment were 
one granting préférences; nor can sucb assignment be set aside because 
of the fraudulent Intent of the assignor, not shown to hâve been partici- 
pated in by the assignée and the acceptlng creditors. 

Appeal from the Circuit Court of the United States for the 
Northern District of Alabama. 

This was a suit by D. T. Porter and G. W. Macrae, partners un- 
<ler the flrm name of Porter & Macrae, against I. L. James and 
J. E. Peûney, to cancel an assignment for benefit of creditors, and 
procure the application of certain moneys to a judgment obtained 
by complainants against défendants. The circuit court entered 
a decree dismissing the cause, and complainants appealed. 

I. L. James was doing a mercantile business at Hlllsboro, Ala., and 
Porter & Macrae, of Memphls, Tenn., were bis commission merchants. As 
such they furnished him money and goods; and on the Ist of December, 
1891, he owed them something over $8,000. At thls juncture, W. J. Booker, 
agent for Porter & Macrae, vislted James, to get a settlement or securlty 
for the debt. James proposed to sell certain property to Booker In payment 
of the debt, but, his authority being limited, he asked time to go to Memphls, 
and lay the matter before hls firm, and answer, and was to telegraph to 
James on the 2d of December, and return and close the matter If acceptable 
to the flrm. While Booker was on thls mission, on the sald 2d of December, 
1891, and after he had sent the telegram, James made an assignment pur- 
portlng to convey ail of hls property; at least, pretended to assign It ail. 
J. B. Penney was named as assignée, and on Booker's return he learned of 
what had happened. Attachment was afterwards sued out and levied on 
ail the property, and the personalty was sold under attachment, and the 
realty was being advertlsed by the assignée when thls bill was flled. The 
appellants claim that the assignment is void upon Its face, because Its pro- 
visions impress it as fraudulent in law; also, that it was fraudulent in fact, 
as shown by the facts proven at the trial. The facts relied upon to support 
the latter contention were, among others, that while the assignment pur- 
ported to convey ail the property and assets of the assignor, particularly set 
out and described in the schedule aimexed thereto, yet, in fact, it dld not 
convey ail of the debtor's property, and that varlous items of real estate, 
Personal property, and crédits were not included therein, and that thls prop- 
erty constituted se large a proportion' of his assets as to preclude any as- 
sumption that the omission was unlntentional ; that, after the attachment 
was served, the assignor, wlth the consent of the assignée, took from the 
property, presumably In the possession of the assignée, $1,000 worth of 
property, the same not having been theretofore selected and set apart from 
the other property as exempt, contrary to the law of Alabama; that the as- 
signée is peremptorily directed in the deed to pay the creditors the amounts 
Btated In the schedule, while the proofs show that $692.60 of this amount was 
fictltioua and not due, for whlch reason thls direction would operate to dl- 
vert thls much property from the creditors; that over $3,000 of creditors 
was wholly omltted from the schedule; and that the clalms of creditors wbo 
were named were eut down to the estent of nearly $2,500 less than was 
actcHdly due them. It was fnrther contended that tbe proofs sbowed that 
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the assignor prepared for an assignment for some tlme before maklng the 
saine, and Intended to do so at no distant day, and that hls proposition to 
sell a portion of hls property to pay the complalnants' debt was not made In 
good faith, but to deceive them, until he could make hls assignment, and 
place hls property out of thelr reach. 

The provisions of the deed of assignment whlch were alleged to show that 
It was fraudulent and void upon Its face were: That it dlrected the as- 
signée, if in his judgment such a course was deemed advlsable, to carry on 
the mercantile business for a reasonable tlme In the assignee's store, until 
the stock of goods then in the said store were sold and dlsposed of. Thls 
provision, it was claimed, placed it in the discrétion of the assignée to con- 
tinue the business for an Indeflnlte tlme, which might be extended for a 
long perlod by him for the purpose of continulng hls own compensation; 
further, dlrected the assignée to pay to certain creditors the sums there- 
In set down, and reserve the overplus to the grantor, notwithstanding that 
nearly $2,500 was eut out of the amounts due to the creditors named; oper- 
ated as a réservation by the debtor of some control over the property con- 
veyed, whereby the deed was prevented from being such an absolute and 
uncondltlonal assignment as the law required. Also, that the deed expressly 
provlded that no part of the real estate, which constltuted the most valua- 
ble part of the property assigned, should be sold or dlsposed of until after 
ail the Personal assets had been exhausted, which provision it was claimed 
would requlre the prosecutlon of suits upon notes and accounts to Judgment 
and collection, or return of nulla bona; thus leadlng to Indefixilte delay, 
amountlng to a hlndrance and delay of the sale of the real estate, such as 
would make the Instrument fraudulent and void. 

The deed of assignment was as follows: 

"The State of Alabama, Lawrence County. This Indenture, made the sec- 
ond day of December, 1891, between I. L. James, of Hillsboro, Ala., of the 
flrst part, and J. E. Penney, of Hillsboro, Ala., of the second part, wit- 
nesseth: That whereas, the said party of the first part is Indebted to divers 
persons in divers sums of money, whlch, by reason of sundry losses and 
mlsfortunes, he bas become unable fuUy to pay, and is desirous to provide 
for the payment thereof as far as possible by an assignment of ail his prop- 
erty and effects: Now, in considération of the promises, and of the sum 
of one dollar to him in hand pald by the said parties of the second part, the 
receipt whereof is hereby acknowledged, the said party of the flrst part 
hath granted, bargalned, sold, assigned, transferred, and set over unto the 
parties of the second part ail and slngular the lands, tenements, heredlta- 
ments, and appurtenances, goods, chattels, stocks, promlssory notes, debts, 
choses in action, clalms, demands, property, and efiects of every description 
belonging to the said party of the flrst part, or in whlch he has any right 
or interest whatever, the same being more fully and particularly enumerat- 
ed and descrlbed in a schedule thereof hereunto annexed, marked 'Schedule 
A'; to hâve and to hold the same, and every part and parcel thereof, with 
the appurtenances, unto the parties of the second part, in trust, neverthe- 
less, and to and for the uses, interests, and purposes foUowing, that is to 
say: First. To take possession of the said property hereby assigned, both 
real and personal, and to sell and dispose of the Personal property herein 
mentioned wlth aU convenient diligence, elther at public or private sale, and 
to collect aU such debts and demands aB may be collectlble; and if, in thelr 
judgment and discrétion, he may deem It best and adyisable to efCectuate 
the purposes of thls trust, to carry on the mercantile business for a rea- 
sonable tlme In my storehouse in the town of Hillsboro until the stock of 
goods now in my store are sold and dlsposed of, they are hereby author- 
ized and empowered to do so; and If the personal property and assets here- 
in conveyed shall prove Ineffectuai to pay ail my debts and liabillties here- 
Inafter to be mentioned and provlded for, together with the costs of ex- 
ecuting this trust, he is authorlzed and empowered to sell so much of the 
real estate herein conveyed as will be sufficient to pay said debts and lia- 
bllitles and expenses of the trust, in full, witb the Interest tbereon that may 
hâve accrued, after glying thirty days' notice of the tlme, place, and term» 
of sale In some newspaper published In Lawrence connty. Secondly. Ta 
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pay and discharge ail the Just and reasonable ezpenses, costs, and chargea 
of executing thls assignment, and of carrylng Into effect the trust hereln 
created, together wlth a reasonable commission or compensation to the said 
party of the second part for his services in executing thls sald trust, and 
ont of the residue of the proceeds of sald sales and collections. Thlrdly. To 
pay and discharge In fuU, if there be suffieient for that purpose, ail the debts 
and llabllitles now due or to become due from the party of the flrst part, 
and whlch are partlcularly enumerated and deserlbed in the schedule there- 
of hereto annexed, marked 'Schedule B,' together with ail the Interest due 
thereon and to grow due thereon; and, If there be not sufllclent of sald pro- 
ceeds to pay the sald debts and liabllitles la fuU, then to apply the same 
pro rata, so far as they wlU extend, to the payment of sald debts and Ua- 
bllltles, accordlng to thelr respective amounts; and If, after paylng ail the 
costs, charges, and expenses attending the exécution of the sald trust and 
the payment and discharge in fuU of ail the lawful debts owing by the said 
party of the first part of any and every description, there should be a sur- 
plus of the said proceeds remalnlng in the hands of the said party of the 
second part, then, lastly, to pay over and return the same to the party of 
the flrst part, his exécuter, adminlstrator, or assigns. And for the better 
and more effectuai exécution of thèse présents, and of the trusts hereln cre- 
ated and reposed, the said party of the first part doth hereby make, con- 
Btitute, and appoint the said parties of the second part his true and lawful 
attomey, with full power and authority to do, transact, and perform ail 
acts, deeds, matters, and things whlch may be necessary in the premises 
and to the full exécution of said trust; and, for the purposes of said trust, 
to ask, demand, recover, and receive of and from ail and every person and 
persons ail the property, debts, and demands belonging and owing to the 
sald party of the flrst part, and to give acquittances and discharges for the 
same, and to sue, prosecuté, and défend and implead for the same, and to 
exécute, acknowledge, and dellver ail necessary deeds and Instruments of 
conveyance; and also for the purpose aforesaid, or any part thereof, to 
appoint one or more attorneys nnder him, and at thelr pleasure revoke the 
same, hereby ratlfying and conflrmlng whatever the sald parties of the sec- 
ond part or their substitutes shall lawfuUy do In the premises. And the 
sald parties of the second part do hereby accept the trust created, and' in 
him reposed by thèse présents, and do for themselves, thelr heirs, executors, 
and admlnlstrators, hereby covenant and agrée to and wlth the said party 
of the flrst part, his executors, admlnlstrators, and assigns, that they, the 
said parties of the second part, wlU honestly and faithfully, and without 
necessary delay, exécute the same according to the best of thelr skiU, knowl- 
edge, and abillty. In the event the name of any créditer of the party of 
the flrst part havlng been by mlstake omltted. In the Schedule B, such cred- 
itor or credltors shall, ncvertheless, be entitled to the beneflt of thls assign- 
ment upon equal terms with the credltors whose names are included In said 
Schedule B. 

"I, D. J. James, wlfe of I. L. James, for the purpose of relinqulshlng my 
dower In ail the real estate conveyed to Neely and Penney, assignées In the 
above deed of trust, and In considération of the premises, do hereby be- 
come a party to thls conveyance, Jolntly wlth my sald husband, and do 
hereby convey ail my interest and rlghts of dower In and to sald property 
to the sald assignées, for the purposes and upon the considérations mentlon- 
ed and set forth in thls the above deed of trust. 

"In wltness whereof, the parties of the thèse présents hay« hereunto set 
thelr hands and seals, the day and jrear above flrst written. 

"L L. James. [Seal.] 
"D. J. James. [SeaL] 
**!. ES. Penn^. [SeaL] 

"Wltnesses: 

•<t tt Porter: 
"W. F. Berry.** 

W. V. Sullivan, for appellants. 
I>aTiâ D. Shelby, for appellees. 
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Before FARDEE and McCORMICK, Circuit Judges, and TOUL- 
MIN, District Judge. 

PER CIJRIAM. As the assignment in question was made by 
an insolvent debtor, and purports to convey ail his property to be 
distributed equallj among ail his creditors, and the same has 
been accepted by the assignée and a majority in number, if not in 
amount, of ail the creditors, the deed of assignment cannot be held 
to be fraudulent on its face, although the assignment might other- 
wise be open to objection by reason of some of the provisions con- 
taîned therein, if the assignment were one granting préférences; 
nor can such assignment be set aside in a court of equity because 
of the fraudulent intention of the assigner, where it is not shown 
that the assignée and the accepting creditors participated in the 
fraud. The decree appealed from is afflrmed. 



OLMSTEAD et al. v. DISTILLING & CATTLB FEBDING CO. 

(Circuit Court, N. D. lUlnols. February 4, 1895.) 

L Rkcbivbks— SeijKctiok — Opfickr of Cohpobation — Spéculation in Stock. 
While an offlcer of a corporation, -whose mlsfortunes hâve made a re- 
ceivershlp necessary, is not inéligible to employment as receiver, yet, where 
the corporation is one that covera a vast diverslty of conflictlng Interests, 
and especially of spéculation, an offlcer should not be appolnted witbout 
careful scrutiny of his officiai and personal antécédents, and one who la 
or has been a speculator in the stock of the corporation should never be 
. appointed. 

i. Same. 

Certain stocliholders of the D. Oo. flled a blll agalnst the company, aver- 
ring that It was insolvent; that its assets were scattered, and in danger 
of belng consumed by attachment and other proceedlngs; and that a re- 
ceivershlp was necessary to protect the interests of stodtholders. UpM» 
thls bill, with the consent of the company, receivers were appointed, one 
of whom was the président of the company. Certain other stockholders 
Jntervened, and asked the removal of the receivers, and substitution of 
others. It appeared that neither the complainlng stockholders nor the 
président or directors had any substantiel interest in the stock, and that 
the action of the complainants was taken at the Instance of the président 
It also appeared that the président, at the time of the receivership, was 
under contract to deliver 15,000 shares of the company's stock on the New 
York Stock BJxchange, and was not the owner of any such shares. Hdd, 
that the acceptance of the receivership by the président, under thèse clr- 
cumstances, was an imposition on the court, and that he would be re- 
moved, and a person entlrely dlsinterested appointed as principal receiver, 
together with one person nominated by the intervening stockholders and 
the other receiver orlglnally appointed on the nomination of the directors. 

3b Same— Practick— Sechecy. 

HeW, further, that tbere was notUng unusual or improper In the fact that 
the origrlnal motion for the appolntment of receivers was made without 
notice, and that It and the proceedlngs thereon and the appolntment of 
receivers were kept secret until the papers were flled in the clerk's office. 

Thia was a suit by one Olmstead and others against the Distilling 
& Oattle Feeding Company fop the appolntment of receivers and 
administration of its assets. Upon an ex parte application Messrs. 
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Greenhut and Lawrence were appointed receivers. Certain stoolc- 
holders filed an intervening pétition, and now moye for the removal 
of such receivers. 

Bunnells & Burry, for the stockholders. 

Johp S. Stevens, for the company. 

Moran, Kraus & Mayer and Nathan Bijur, for Interveners. 

GEOSSOUP, District Judge. This is an application to remove 
the receivers appointed January 28th. The bill, in effect, avers 
that the défendant company is insolvent; that its assets are scat- 
tered throughout the United States; that large amounts of lia- 
bilities are becoming due, upon which attachment proceedings 
and local receiverships are threatened; and that the nature of the 
property and the gênerai situation of the company are such that, 
unless a court of equity, with power to administer upon the whole 
estate through original and ancillary receiverships, as if the prop- 
erty and parties were ail within its own jurisdiction, is success- 
fully appealed to, the estate will be wasted by a multitude of 
attachment and other proceedings, and the interests of the stook- 
holders and the creditors thus irreparably damaged. The bill 
was flled by stockholders, and the appointment of the receivers 
oonsented to by the company. Thus, practically, the company 
surrendered to the court the custody and administration of its 
estate. The interveners moving for the removal of the receivers 
practically admit this condition of things by asking the court, not 
to vacate the receivership, but to change merely the personnel 
of the receivers. The case is thus divested of serions and perplex- 
ing questions that would otherwise arise. 

It is very clearly shown that the proceedings under which the 
receivers were appointed were not adverse. The complainants 
held and represented a very small proportion of the stock. I am 
convinced that the steps taken by them were at the instance of the 
président of the company, and were not a contest, but merely the 
exécution of the légal formula necessary to give the court, upon 
the face of the record, the requisite jurisdiction. The admissions 
of counsel upon the hearing disclosed that but a small proportion 
of the 350,000 shares of the stock is held for investment purposes. 
The counsel for the directors could recall less than 10,000 shares, 
and counsel for the committee named but 64,000 shares of this 
character. There are probably some more, but the fact remàins 
that the vastly larger proportion of the stock is in the hands of New 
York brokers for spéculative purposes, and thus subject to such 
rapid mutation of ownership that the stockholders' list of today 
fumisbes no guide, and but little suggestion, of what it may be 
to-morrow. This vast issue of certiflcates, instead of representing 
substantial ownership of the property of the company, is only the 
chessboard upon which has been played tiie game of spéculative 
finance. It is probably necessary that such a game should hâve a 
fair and impartial umpirage, but its appeal, I confess, does not 
excite my sympathy, as would that of men and women whose reol 
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investments were tied up in the property. My chief solicitude on 
this hearing is not for those whose sole interest in the stock is for 
a point or two in ita market quotations, but for those who hâve in- 
vested their means in thèse certiflcates as a source of constant and 
lasting income. 

There was nothing in the appointment of thèse receivers, or the 
secrecy that attended the proceedings, until the papers reached 
the clerk's ofiQce at Peoria, that was either unusual or im- 
proper. The application was necessarily made ont of court, and 
without notice; otherwise its presumably legitimate purpose 
might hâve been defeated by bringing on the adverse attacks which 
the proceedings were intended to forestall. It was not only the 
right, but the duty, of the clerk to keep the proceedings veiled 
until they had reached their destination in Peoria. But this does 
not relieve the case of the considérations, to some of which I 
hâve already adverted, and of others of which I shall now speàk. 
It is shown that, not only were the complaining stockholders with- 
out any considérable interest in the property (and that only of a 
temporary character), but neither had the consenting président nor 
directors any substantial interest. The practical eSect of the pro- 
ceedings, therefore, was the bringing into the custody of the court, 
and away from the control of its owners, a vast property, without 
Invoking upon full inquiry the independent judgment of the court 
as to the necessity of such a step, and at the instance of those who 
had only a small fraction of interest therein. I feel at liberty, 
therefore, to look upon the case now as if it were an original appli- 
cation for the appointment of receivers, and the stockholders were 
in court urging their several préférences. I hâve never felt that 
an ofBcer of a corporation, whose mîsfortunes necessitated a re 
ceivership, should be inéligible to employment by the court, but 
this case convinces me that where a corporation is one that covers 
a vast diversity of conflicting interests, and especially of spécula- 
tion, a stockholder's appointment to a receivership should be pre- 
ceded by a most careful and thorough scrutiny into his officiai 
and Personal antécédents and interests. The admissions in this 
case disclose that Mr. Greenhut, at the time of his appointment, 
was under an agreement upon the New York Stock Exchange to 
deliver upon demand 15,000 shares of stock of the company, and 
was not the possessor of any of them. In such a situation he 
could hâve but one personal interest. Every appréciation of the 
stock amounted to a large eut in his personal fortune. As a re- 
ceiver, his duty would be to conserve the property, and enhance 
its value. As a private individual, his interest was to depreciate 
its value. Under such circumstances, his acceptance of the receiv- 
ership was simply an imposition upon the court. Indeed, I will 
knowingly accept no man as a receiver for any corporation who is, 
or who has been, a speculator in its stocks. The private interest of 
the man is very apt to color, if not overcome, the duty of the ofQ- 
cial. The need of the day in corporate affairs is for managers who 
hâve an eye single to the interests of their trust Such men will 
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never be found as long as stockholders permit them to gamble 
upon their securities. Especially is it the need of the day that 
officiais who only corne in contact with thèse affaira by virtue of 
their office shquld keep clean of any personal intermeddling that 
might, even remotely, tend to affect their officiai conduct The 
only safe rnle is to touch not with private Angers that which ia in- 
tended only for the officiai hand. For thèse reasons I shall re- 
move Mr. Greenhut 

I am determined, as far as possible, to hâve a aearching inquiry 
into the affaira of the eompany, and in the interest of the conserr- 
ing and rounding up of its assets, and for that purpose shall name 
a man who has no interest with any officiai or faction in the eom- 
pany, and who haa, by Ma expérience in like situations, proved him- 
self both trustworthy and efficient He will be the représentative of 
the court, upon whose judgment the court will largely rely. I 
shall asBOciate with him one of the nominees of the petitioners, 
because of their large interest in the assets, and also on account 
of their proposai to finance them out of their présent difflculties, 
if given an opportunity. I think also the unanimous wish of the 
directors should be recognized. They are the parties in power, 
and would naturally continue in power until the Ist of April next, 
and they are especially intimate with the practical workings of the 
distillery business. I shall therefore associate with the principal 
receiver a man whose appointment will be agreeable to them, and 
whose expérience as a distiller will aid in the administration of the 
trust. An order may be entered removing Mr. Greenhut, and 
appointing General John McNulta and John J. Mitchell to aet 
along with Mr. Lawrence as receivera. General McNulta will be 
regarded aa the principal receiver. 



BOONE COUNTY NAT. BANK v. LATIMBR et al, 

(Circuit Court, W. D. Missouri, 0. D. March 21, 1895.) 

Baneb akk Banking — Insolvenct of Collkcting Bank— Trust Funds. 

A bank received a note for collection and remlttance, but, Instead of 
remltting as dlrected, credlted its correspondent wlth the proceeds, and 
shortly thereafter falled. At the tlme of failure the cash on hand was 
less than the amount of the collection, but the receiver realized from 
the assets sufflclent to pay ail preferred clalms. There was no proof 
that the proceeds of the note formed part of the assets converted Into 
tnoney by the receiver. Béld, that the lien on the assets of the bank for 
the trust funds converted was llmlted to the amount of cash on hand at 
the tlme of the failure, the presumptlon of law belng It was the reslduum 
of the trust money. 

Bill in eqnity brought by the Boone County National Bank 
against W. A. Latimer, receiver of the First National Bank of 
Sedalia, and the First National Bank of Sedalia. 

This Is a bill in equlty to hâve clalms of the complalnant bank against 
the respondent bank declared a trust fund, and for préférence In the dis- 
tribution of the assets in the hands of the receiver. The case is submitted 
apon an agreed statement of facts, which is substantially as follows: (1> 
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The complainant, on March 30, 1894, sent to the rirst National Bank ot 
Sedalla, Mo., for collection and remlttance, a note It held against Jenne^ 
Bros, for $1,000 due Aprll 8, 1894. Jenney Bros, pald on thla note, on the 
2d day of Aprll, $787.69, whleh the First National Bank placed to the 
crédit of the complainant, Instead of remltting, as It was instrncted to do. 
^(2) The complainant In llke manner sent to the First National Bank for 
collection a note it held for the sum of $1,500 against Henry Mueller and 
others, whlch was due January 2, 1894, and It was so sent for collection on 
the 29th dày of December, 1893. On the Ist day of May, 1894, and three 
days before the bank falled, Mueller pald on this note the sum of $700, 
whlch the défendant bank placed to the crédit of the complainant on Its 
tK)oks, Instead of remltting, as It had been dlrected. (3) That both of thèse 
notes were sent to the First National Bank, with instructions to coUect the 
same, and remit to the complainant at Columbla, Mo. (4) When the sald 
collections were made, the moneys recelved therefor were placed with other 
funds, constltutlng the cash assets of the bank, and to the extent thereof 
went to increase the volume of its assets and went into its business opéra- 
tions. (5) That when the receiver took possession of the said First National 
Bank he came Into possession of $495.29 in money, and between the dates 
of the payments to it for complainant as aforesaid and the said 4th day of 
May, 1894, the day the bank closed, other large sums of money, besides 
thèse mentioned, had been pald into sald bank, and distributed by it in the 
usual and ordlnary course of its business opérations, and that since the 
receiver had taken possession of the assets of the bank he has realized 
therefrom a large sum of money, and more than amply sufficient to pay ail 
preferred clalms against the bank. (6) Nelther of the sums so coUected by 
the défendant bank, or any part thereof, has been pald to the complainant 

Johnson & Montgomery, for complainant 
William S. Shirk, for défendant. 

PHIIJPS, District Judge (after stating the facts). It is not 
deemed important, even if the time were at my command, to enter 
into a review of the multitude of authorities bearing upon the 
vexed question discussed by counsel, as to the right of préfér- 
ence in the complainant. By the agreed statement of facts, the 
Sedalia bank was constituted by the Boone county bank its agent 
solely for the collection of the notes, and to remit the proceeds 
when oollected to the principal. No authority was given to the 
agent to place such proceeds in its bank to the crédit of the prin- 
cipal, so as to establish between them the relation of depositor 
and depositary, or that of creditor and debtor. The thing done 
by the Sedalia bank was a clear breach of trust, — a diversion of a 
trust fund, — whereby it became a trustée ex maleflcio. The ques- 
tion to be decided is, does the fact that the précise fund thus di- 
verted cannot be traced in kind and seized physically, or the fact 
that the précise fund cannot be traced into some other particu- 
lar species of property into which it has been absorbed, destroy 
the right of the cestui que trust to a préférence over the gên- 
erai creditors to hâve its claim flrst paid out of the gênerai assets 
of the insolvent estate, when it appears, as in this case, that the 
trust fund has gone to swell the amount of such assets, and there 
are ample funds remaining to satisfy this trust demand? The es- 
sential principle involved was grasped by Judge Story in this text: 

"An agent Is bound to keep the property of the principal separate from 
his own. If he mlxes it up with his own, the whole will be taken, both at 
law and in equlty, to be the property of the principal, until the agent pute 
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tbe subject-matter nnder such clrcumstances that It may be dlstlnguisbed 
as eatlsfactorily as it might hâve been before the unauthorized mixture on 
his part. In other words, the agent is put to the necesslty of showing 
dearly what part of the property belongs to him; and, so far as he is 
unable to do thls, it is treated as the property of the prlncIpaL Courts of 
equlty do not in thèse cases proceed upon the notion that strict justice 
is done betweeri the parties, but upon the ground that it is the oniy justice 
tliat can be done, and that it would be inéquitable to suffer the fraud or 
négligence of the agent to préjudice the rlghts of the principal." 1 Story, Bq. 
Jnr. § 468. 

Mr. Justice Bradley, in Frelinghuysen v. Nugent, 36 Fed. 239, 
with succinctness, displayed in a single sentence the successive 
steps in the development of equity in this relation: 

"Formerly the équitable right of foUowlng misappUed money or other 
property Into the hands of the parties receiving it depended upon the abillty 
of identifying it, the equity attachlng only to the very property mlsapplied. 
This right was first extended to the proceeds of the property, namely, to 
that which was procured in place of it by exchange, purchase, or sala But 
if it became confused with other property of the same kind, so as not to be 
distinguishable without any fault on the part of the possessor, the equity 
was lost Finally, however, it bas been beld as the better doctrine that con- 
fusion does not destroy the equity entirely, but couverts it into a charge 
upon the entire mass, giving to the party injured by the unlawf ul diversion 
a priority of right over the other creditors of the possessor. This is as far 
as the ruie bas been carried." 

ïhis exposition is approved by the suprême court in Peters v. 
Bain, 133 U. S. 693, 10 Sup. Ct 354. The pertinent part of the 
text is that "the better doctrine" is that the confusion of the 
trust fund with the mass of the possessor's other property does 
not destroy the equity in favor of the person wronged, but ex- 
tends to the whole mass, so as to give to him "a priority of right 
over the other creditors of the possessor." The diflSculty in sus- 
taining the complainant's claim is that the agreed statement of 
facts does not show that the sum of |1,500, collected by the Sedalia 
bank for the complainant bank, stood mingled with other moneys 
of the insolvent bank on hand at the time the bank passed into 
possession of the receiver. On the contrary, the statement is that 
between the time of the collection of the money by the bank and 
the succession of the receiver the bank had collected various 
other sums of money, and distributed the whole sums collected 
by it, with the exception of $495.29. So that neither the whole 
sum collected by it for the complainant was on hand in kind, nor 
other moneys of the bank to that amount with which it had been 
mingled. That was precisely the reason given by the courts in 
the two cases above cited for refusing the relief asked. It did 
not appear "that the goods claimed were either in whole or in 
part the proceeds of any money unlawfully abstracted from the 
bank," and because the property against which it was sought to 
enforce the lien was bought from other creditors. While the 
agreed statement of facts recites that since the receiver took pos- 
session he has realized large sums of money from the assets of 
the bank, no inference is permissible that such assets were the 
product, in whole or in part, of the money collected for the Boone 
connty bank, It is true that the gênerai assets of the bank were 
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augmeiited to the extent of the absorption of the |1,500 diverted 
from the rightful owner, but in the absence of proof that the 
trust f und constituted a part of the remaining assets, so converted 
into money by the receiver after his succession, I feel constrained 
by the limit to the equity rule established by the fédéral suprême 
court not to extend the lien to the gênerai estate. But in re- 
spect of the 1495,29 in money, on hand when the receiver took 
charge, a différent rule applies. The money collected by the Se- 
dalia bank for the Boone county bank went into the cash account 
of the Sedalia bank just a few days prior to the placing of the 
bank in the hands of a receiTer. As that was a trust f und, which 
the bank, in conscience and honesty, had no right to appropriate 
to its own use, the presumption of law is that in disbursùig moneys 
it used its own funds, and that the residue of money left in its 
vaults was the trust fund, as there can be no indulgence of a pre- 
sumption that a party has acted fraudulently, because of the 
maxim that, where the act of a party may be referred indiffer- 
ently to one of two motives, the law prefers to refer it to that 
which is honest, rather than that which is dishonest In National 
Bank v. Insurance Co., 104 U. S. 68, Mr. Justice Matthews clearly 
recognized this as équitable; for in referring to the ruling in 
Re Hallett's Estate (Knatchbull v. Hallett) 13 Ch. Div. 696, the 
Justice says: 

"It was aiso held that the rule In Clayton's Case, 1 Mer. 572, attrlbuting the 
first drawlngs ont to the flrst payments In, does not apply; and that the 
drawer must be taken to hâve drawn eut hls own money in préférence to the 
trust money; and in that particular Pennell v. Deffell [4 De Gex, M. & G. 372] 
was not followed." 

To this extent I hold the equity rule should go, as its direct 
tendency is to enforce with rigor, where it can be done without 
préjudice to the just rights of third innocent parties, a récogni- 
tion of the fiduciary obligations of agents. As said by Mr. Jus- 
tice Matthews (page 70) : 

"This doctrine of equity la modem only In the sensé of Its belng a con- 
sistent and loglcal extension of a princlple origlnating in the very Idea of 
trusts, for they can only be preserved by a strict enforcement of the rule 
that forblds one holding a trust relation from maklng private use of trust 
property." 

No gênerai créditer of the bank has any right to complain that 
the court seizes upon this fund found in the bank, within three 
or four days after the collection of complainant's notes, as pre- 
sumptively the residue thereof, as no crédit given by him to the 
defaulting bank was predicable of the existence of such assets, 
any more than if the bank at the time had stolen the amount of 
money from the Boone county bank. Decree will go enforcing 
the équitable lien of complainant to the extent of said f 495.29, as 
a preferred créditer, and allowing the claim for the residue against 
the gênerai assets of the bank as a gênerai créditer. 
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(Oircuit Court, D. Sonth GaroUim. April 10, 18dS.) 

WfTT — Rbfebbhcb to Mastkb — TiMB FOR Takihq Tbstimont — Eqottt 
RULB 69. 

Equlty rule 69, requiring ail testimony to be taken wltbln three month> 
■fter a cause is at Issue, unless tbe time is enlarged by the court, bas 
no application to a référence ordered by the court to a master to take 
testimony as to tbe damages on an Injunctlon bond, and a lapse ot nearly 
tbree years witbout any action by elther party la no objection to proceed- 
ing under tbe référence. 

In Equity. 

Bill for an injunctlon flled by the Coosaw Mining Company 
against Farmers' Mining Company and others. A preliminary in- 
janetion was dissolved, and the court ordered a référence to ascer- 
tain the damages on the bond. An objection to proceeding with 
the référence was made, and the master applies for instructions. 

Smythe & Lee and McCradys & Bacot, for oomplainant 
Mitchell & Smith, for défendants. 

SIMONTON, Circuit Judge. This case comes up on a question 
certifled by the spécial master. The complainant filed a bîll against 
the défendants, praying an injunctlon. An injunctlon bond was 
required, and was executed. A temporary injunctlon having been 
granted, it was dissolved on 5th April, 1892. Thereupon the 
défendants prayed that the injunctlon bond be delivered to their 
solicitor, so that the same could be put in suit. This prayer was 
refused, the court holding that it was the proper judge of the 
question whether any damage was sustained, and, if so, its amount. 
An order was filed directing "that the défendants produce be- 
fore the master such évidence of damage as they may claim, with 
leave to complainants to reply thereto if they be so advised, and 
that the testimony so taken be reported to the court; that J. E. 
Hagood be ippointed spécial master in this behalf." This order 
was dated and flled 17th June, 1892. The défendants took no action 
under this order until April 1, 1895. Nor were any steps taken 
by complainant, who, indeed, was only required to reply to évi- 
dence of the défendants. A référence having been called at the 
instance of the défendants for this last-named day, counsel for 
complainant objected to going on with the référence, as the three 
months allowed under equity rule 69 had long since expired, and 
no further time can be allowed without an order of the court. 
The spécial master asks instructions as to the validity of this objec- 
tion. The counsel for complainant now press their objection, and 
say further that it would be inéquitable to indulge the défend- 
ants by extending the time for taking testimony, Great stress 
is laid upon the provisions of rule 69, in which, in the absence 
of spécial direction, three months, and no more, are allowed 
withln which ail testimony must be taken; and on the cases 
«nder that rule, — ^Ingle v. Jones, 9 Wall. 486; Fischer v, Hayes, 6 
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Ped. 76; Wooster v. Clark, 9 Ped. 854; Ooon v. Abbott, 37 Ped. 
98; Wenham v. Switzer, 48 Ped. 612; Grant t. Insurance Oo., 121 
U. S. 115, 7 Sup. Çt 841. Some stress, more by way of analogy, is 
laid also on the practice in Bonth Carolina in equity before the 
adoption of the New York Code. Under thàt practice ail pro- 
ceedings were ont of court in which no action was taken within 
a year and a day. The précise question is obscure. No case 
in point can be found. At least, if any case does exist, it bas 
escaped the laborious and careful search of leamed counsel, and 
cannot be found by the court Can the provisions of rule 69 be 
extended to the investigation of every matter in which testimony 
is required during the progress of a cause in equity? It certainly 
cannot mean that, after a cause is at issue, three months, and no 
more, are allowed for taking ail the testimony which may be 
needed in it up to the final decree. It must relate primarUy to the 
testimony taken upon the matters put* in issue by bill, answer, and 
replication. The preceding rules show that, after replication flled, 
the cause shall be "deemed to ail intents and purposes at issue." 
Then cornes thîs rule 69, flxing a limit to the time for taking testi- 
mony to be read in évidence at the hearing, — evidently the hear- 
ing of the issue so joined. The most critical esamination of the 
rules cannot discover any référence to testimony taken under any 
other circumstances, or for any other purpose, than for use at 
this hearing. The rule is not unusual application, for in rule 67, 
providing for taking testimony orally before an examiner, pro- 
vision is made for assignment in turn to each party, within which 
évidence for the moving party, then for the respondent, and then 
in reply can be offered in iMs order. 144 II. S. Append. 689, 12 Sup. 
et iii. If this rule 69 stood alone, there would be much dif- 
flculty in answering the question stated above. There is also 
rule 74, upon the spécial subject of références to a master, and a 
spécial provision is madetherefor. Do thèse rules relate to thesame 
subject, and must they be construed in pari materia? Under the 
practice in the English chancery, no testimony was ever taken in 
open court before the dhancellor. Witnesses were examined be- 
fore one of the masters in chancery. Their testimony, reduced to 
writing, was read at the hearing. In this country, under the act of 
1789 (1 Stat. 88), oral testimony and examination of witnesses in 
open court was required to be the same in cases in equity as in ac- 
tions at common law. This provision of the act waa modifled in 
some respects by subséquent législation, but was not flnally re- 
pealed untU the adoption of section 862, Rev. St U. S., which 
left the mode of proof in causes in equity and admiralty to suoh 
rules as the suprême court had then prescribed or may there- 
after prescribe. At that time the suprême court had, by an amend- 
ment to rule 67, provided for the appointment of an examiner, 
and for the taking of oral testimony before him, to be reduced 
to writing, and submitted to the court 1 Black, 6. The ruling 
in Blease v. Garlington, 92 U. S. 1, requires that ail testimony upon 
whioh the suprême court should pass must be lu writing before 
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th.e court TMs clearly indicates a préférence for written déposi- 
tions taken before an examiner, for no provision has been made 
by law for the réduction into writing of oral testimony taken in 
open court, although. tliis mode of testimony is not absolutely 
forbidden. Keeping this in mind, we can see the reason for rule 
69. When a cause is at issue, — which happens frequently dur- 
ing vacation, — ^the parties need not wait for any action on the part 
of the court, but either can go straightway before an examiner, and 
produce ail such testimony as they may désire. This testimony, 
reduced to writing, is used at the hearing. But, as the rule was 
intended to expedite the cause, and ail directions of the court 
are absent, provision is madethat ail testimony under this rulemust 
be in within three months, unless the court enlarge the time; and 
fuU provision is made for this in the last clause of rule 67. But 
when the cause, so being at issue, — that is, on bill, answer, and rep- 
lication, — cornes up for a hearing, then, on the pleadings and évi- 
dence, the court makes its decree. If the court has everything be- 
fore it which it desires, the decree is final. If not, then it makes 
a preliminary decree, "which provides for the investigation of ques- 
tions which are material either in determining on subséquent steps 
or in deciding the issue between the parties." Adams, Eq. 375. 
The causes which create a necessity for a preliminary decree are 
four in number. The fourth is when there are matters to be 
investigated which, although under the province of the court, are 
such as the presiding judge cannot, at the hearing, effectually 
deal with. This necessity is met by a référence to a master to ac- 
quire and impart the necessary information. To provide machinery 
for this, rule 74 was adopted: 

Rule 74: Whenever any référence of any matter Is made to a master to 
examine and report thereon, the party at whose Instance or for whose beneflt 
the référence Is made shall cause the same to be presented to the master for 
a hearing on or before the next rule day succeeding the time when the référ- 
ence was made; If he shall omit to do so, the adverse party shall be at liberty 
forthwith to cause proceedlngs to be had before the master, at the costs of 
the party procuring the référence. 

This rule differs materially from rule 69. It compels immédiate 
action on the behalf of the moving party, fixes the next rule day as 
the time within which he must begin, and déclares the method 
of taking advantage of the lâches by his adversary. 

Two points may be noted hère. The référence in the case at 
bar was by the court suo motu for the purpose of enabling it to 
décide upon the merits of an application before it. That dé- 
cision is in abeyance. No opinion was expressed upon it, and none 
could be untU the information sought could be obtained. The dé- 
cision is still pending. The need for the information exists. Again, 
the rule makes it the duty of the party at whose instance and 
for whose benefit the référence is made to move in the matter. 
In the case at bar the court, acting for both parties, and in order to 
protect and secure the right of each, ordered the référence. But, 
assuming that it was the duty of the défendant to move, must he 
be deprived of ail opportunity of making Ma case, or is not the 
v.67F.no.l— 3 
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ttue équitable course that pursued in Hagood v. Riley, 21 S, 0. 
143, conûrmiug and foUowing Harper, Oh., iu Jeannerett v. Eadford, 
Rich. Eq, Cas. 470? There was a provision of the statute law of 
Soutit Carolina (7 St. at Large S. G. 209) requiring ail equity cases to 
be flnally decided in one year. Discussing a case under that stat- 
ute, the court says: 

"Under that act, a party défendant mlght bave had the bill dlsmlssed for 
want of prosecutlon, unless for satlsfactory caisse sUovm to the contrary; or 
It would hâve been in the power of the court, of Its own motion, and after 
the cause was docketed, if the parties delayed thelr proceeding, to strilie off 
the cause, or make such order as would be a final décision; or It might refuse 
to proceed further agalnst the défendant, or mlght set aside a decree improvl- 
dently entered agalnst hlm. But thèse directions of the act should be, and 
hâve been always, construed to subserve the purposes of justice, and not to 
take advantage of inadvertence or mlsapprehension. As is remarked by 
Ohancellor Harper, If such motion be not made by the party défendant, belng 
in court, thls may be held évidence of consent on his part; and it may be 
added that, if no order be entered by the court, It may be inferred that the 
court thought that the delay was reasonable." 

If the analogy of equity practice be examined, it will be eeen how 
chary the court is in suppressing or defeating testimony. 1 Dan- 
iell, Ch. Prac. p. 807, shows that bills may be dismissed for want 
of prosecution, and parties turned out of court But in bills to 
perpetuate testimony a différent and more lenient practice pre- 
vails. The bUl is not dismissed, and further time is always given 
the complainant withih which he is peremptorily required to com- 
plète his examination. He cites Beavan v. Carpenter, 11 Sim. 22, 
in which no replication was flled, and a motion was made to dis- 
miss the bill. Motion refused, and leave granted to file replication, 
and for further time to take testimony. So in Wright v. Tatham» 
2 Sim. 459, the vice chancellor says: "A motion to (fîsmiss a biU to 
perpetuate testimony for want of prosecution is irregular. The 
proper application is that plaintifl may proceed within a given time, 
or may pay the défendant his costs." That course was adopted in 
Bonham v. Longman, quoted in a note to the case. 

It would seem that the peremptory requirements of rule 69 do not 
apply to rule 74. The former relates to the actions of the parties, 
and controls their attitude before the court The latter is in- 
tended for the information of the court itself, to enable it to 
carry out its conclusion already reached upon the equitles of the 
case, and to do complète and substantial justice. The South 
Carolina practice is controUed by a state statute, and cannot af- 
fect this court The case is sent back to the spécial master, 
with instructions to go on with the références, but with leave to the 
complainant, in case the delay has operated in any way to injure 
It or change its relations, to produce testimony to that effect 
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BUTOHBRS' & DROVERS' STOOK-YARDS 00. v. LOUISVILLB & N. 

R. 00. 

(Circuit Oourt of Appeals, Slxth Circuit. February 6, 1895.) 

No. 253. 

L Fedbrai< Courts— Jubisdiction—Amount ih Contbovebst. 

A blll, seeking a mandatory injunctlon to compel a défendant rallway 
Company to give complalnant equal facUlties with otbers for recelring 
and shipping cattle, alleged that tbe damage done by tbe refusai of such 
equal facillties was irréparable, and largely exceeded $2,000. Eéld that. 
In the absence of a plea to the jurlsdlction, thls allégation was Bufficlent, 
though denied by the answer, and not suBtained by any proof. 

%. Equirr— Pkactice— Tbndee beporb Suit. 

It seems that, where such a blU contains a tender of the expense of 
provldlng the facillties sought, and the ans-wer denied the rlght of the 
complalnant to such fadlitles on any terms, the objection that there was 
no demand for such facillties or tender of the cost, before suit, is one 
that might be obviated by a provision as to costs, and is not a ground on 
whlch the court should rest its décision. 

S. Same— Engagiîtg in Supervision of Business. 

The rule that a court of equity wlU not make an order requiring It to 
supervise the détails of business transactions Is one the application of 
whlch rests very largely In the sound, légal discrétion of the court; but It 
wlll not prevent the court, In a proper case, f rom requiring a défendant to 
fumish facillties for the loadlng and unloading of llve stock. Stock- Yards 
Co. V. Kelth, 11 Sup. Ct 461, 139 U. S. 136, followed. 

4. Gbant upon Condition— Bt Whom Enfoecbd. 

Where land bas been granted to a clty for the purpose of a public 
landing, and such city gives a llcense for a railroad to construct a track 
over such land to receive and deliver frelgbt, tbe railroad cannot, whlle 
no objection is made by the grantor of tbe land, use tbe terms of the 
grant as an excuse for faillng to construct and use such track, wben re- 
quired to do so. 

5. Railboads — Unjust Discrimination. 

Where a complalnant seeks to compel a railroad company to afford It 
facillties equal to those glven to a favored rival, it is no défense that the 
railroad company bas tbe right at any time to wlthdraw the facillties 
fumished to the favored person. 

S. Sahe. 

The L. R. R. Co. constructed a spur track In a clty Street, over whlch 
it recelved and dellvered freight from and to persons owning land abut- 
tlng on the Street, and engaged in business there. The freight so re- 
celved and dellvered was ail of the class known as "dead freight," and 
could ail be bandled at the convenlence of the railroad company. The 
grade and curve at the point where tbe spur left the main track were 
such that only three loaded cars could be drawn up at a time- The B. 
Co., whlch was engaged in shipping and receiving llve stock, requested 
the L. R. R. Co. to construct a sidlng from tbe spur track to its stock 
yards for tbe purpose of receiving and dellvering cars of llve stock. 
The B. Co.'s yards were at a distance of 40 feet from the Street on whlch 
the spur track was laid. It would be necessary for the railroad com- 
pany to receive and deliver cars of llve stock without delay at any time 
to meet its convenlence In handllng tbe cars, and to employ extra men 
in order to care for the trafflc. Héld, that the différence in tbe business 
ot the B. Co. and that of the abutters upon the spur track was so great 
that a refusai by tbe railroad company to afford equal facillties to the 
B. Co. did not constltute unjost discrimination. 

f. Same. 

The L. R. R. Co. made a contract with tbe U. Stock- Yarda Oo. by whlch 
it agreed to make tbe TT. Stock- Yards its sole stock dépôt In the clty of 
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N., and to dellver there ail stock conslgned to persons In sald cIty. No 
charge was made, in addition to the usual transportatlon charges, for 
loading or unloading stock at the U. Yards, but, if live stock unloaded 
there was not removed by the consignée wlthin two or three hours, a 
charge was made for keeplng It The B. Co., having a stock yard In the 
City of N., demanded that the L. R. K. Co. furnish It (acllitles for re- 
ceiving and shipping stock at such yards. Edd, that so long as the rail- 
road company furnished a suflaclent dépôt, either of Its own or under 
contract with another company, for receiving and shipping stock, with- 
out extra charge, it livas not unjust discrimination to refuse to furnish 
similar facilities to the B. Co. at Its yards. Stock-Yards Co. v. Keith, 
11 Sup. et. 461, 139 U. S. 128, distinguished. 

Appeal frcwn the Circuit Court of the United States for the Mid- 
dle District of Tennessee. 

This was a suit by the Butchers' & Drovers' Stock- Yards Com- 
pany against the Louisville & Nashville Eailroad Company, to com- 
pel it to build a spur track Connecting with complainant's yards. 
The circuit court dismissed the bill. Complainant appeals. 

Thia Is an action In equity by a stock-yards company for a mandatory In- 
Junctlon to compel a railroad company to build, or to allow to be built, a 
Bide track Connecting a spur track of the railroad company with the stock 
yards of the complainant, and there to deliver and receive ail cattle con- 
slgned to and shipped by the complainant The défendant answered, and 
the cause was heard on pleadings and évidence, and resulted in a dismissal 
of the blU. The complainant appeals. The facts are substantially as fol- 
lows: The complainant, the Butchers' & Drovers' Stock- Yards Company, 
was organlzed under the laws of Tennessee, and entered upon its business 
In 1889. It has a stock yard wlthin the clty limits of the clty of Nashville, 
and near to the business center thereof. The Louisville & Nashville Rail- 
road Company is a corporation of Kentucky, whose line of railroad extends 
to and through Nashville from Louisville. In 1890 the clty council of the 
clty of Nashville passed an ordlnance permitting the défendant company to 
lay a spur track from its main track along Front street in sald city. The 
ordlnance contained a provision requlring défendant to furnish persons, 
whose warehouses abutted on Front street, just and equal facilities for 
shipping and receiving freight In car-load lots. The défendant company, be- 
cause of this provision, decUned to accept the privilèges conferred by the 
ordlnance. Thereupon another ordlnance was passed, granting the défend- 
ant the right to lay down In Front street a single track from its main track 
on Market street, with ail necessary switches and tumouts. It provided 
that no part of sald spur track should at any tlme be used by the railroad 
company, its patrons or others, as a storage place for loaded or empty cars, 
and that it should only be used for promptly dellvering and receiving freight 
along the line thereof; and the swltching of cars not directly connected with 
or used for this purpose was expressly prohiblted. It was further provided 
that the défendant company should transfer freight recelved from other 
roads to parties on the spur track upon payment of an amount not exceed- 
Ing 1 cent per 100 pounds In car-load lots. W. G. Bush and others, en- 
gaged in the manufacturlng business along "Front street, in order to induce 
5ie railroad company to lay the track permitted in the ordlnance, entered 
Into a contract with the railroad company by which they agreed to pay not 
exceeding $6,000 to defray the expenses of laying the spur track, whlch was 
about one mile in length. Sidings were laid by the défendant from the spur 
track to the property of W. G. Bush & Co., Jacob Shafifer, Levi Langham, 
and the Capitol Electric Company, and others, under contracts made by the 
railroad company with thèse parties, in eaeh of which the défendant retain- 
«d the right to dlsconnect the sidlng from the spur track at any tlme with- 
out notice to the other party. The persons or flrms with whom thèse con- 
tracts were made were manufacturlng flrms or coal dealers. They ail owned 
land abutting on Front street. Complainant Is engaged in receiving, feeding, 
welghlng, selUng, and shipping Ilve stock for the gênerai public. Its yard» 
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are a block away from the defendant's main Une. Tbey do not abut lin- 
mediately on Front street Between them and that street there Is a strlp 
of land 40 feet wlde, belonging to the clty, whlch was granted to the clty 
to be used as a public landing, under the direction and control of its 
mayor and aldermen, and to be held to the only proper use and benefit and 
behoof of sald mayor, aldermen, and their successors in office, forever. At 
the time of making the demand herelnafter stated, nelther the complainant 
nor the défendant had any right to construct a siding upon this 40-foot 
strip. After the demand was made, howerer, on Gctober 3, 1892, and be- 
fore the filing of the bill, the council of the clty of Nashville gave a license 
to complainant to construct a side track to Front street across this strlp. 
In 1891, after the spur track and the sidings already alluded to had been 
constructed, the complainant requested the défendant that a siding be so 
constructed in front of complalnant's property as to allow the transportation 
of live stock to and from Its establishment in car-load lots, and that the 
same facilitles for transportation be afCorded to it as were enjoyed by Bush 
& Go. and the others who then had sidings. One of the vice présidents of 
the défendant gave complainant reason to belleve that the request would 
be acted upon favorably, but subsequently wrote that he had no authority 
whatever in the matter. In February, 1892, complainant requested from the 
défendant a statement of the conditions upon vchlch défendant would con- 
sent to the construction of the switch. In March following, the complain- 
ant made a contract with Bush & Co., in whlch it was agreed that, If the 
complainant would .pay Bush & Co. a ratable share of the original cost for 
constructing the same, the complainant might use the spur tracli. Shortly 
after, defendant's attomey answered complalnant's request, and stated that, 
Inasmuch as the siding proposed appeared to be desired solely for the pur- 
pose of receiving and dellvering live stock at defendant's yards, and the 
railroad company had provided a station for this purpose at Nashville, the 
establishment of another was decllned. 

The stock-yards station referred to was that of the Union Stock- Yards 
Company. In 1880, the Louisville & Nashville Railroad Company, the Nash- 
ville, Chattanooga & St Louis Railroad Company, and the Union Stock- 
Yards Company had entered into the following contract: "This article of 
agreement, made and entered into this twenty-fifth day of March, one thou- 
sand eight hundred and eighty, between the IiOuisvUle & Nashville Rail- 
road Company and the NashvUle, Chattanooga & St. Louis Railway Com- 
pany, [for the establishment of] a first-class stock yard, Including chutes of 
Bufficlent capacity and suitable accommodations for the carrying out of the 
contract; sald stock yards always to be kept properly equipped with suitable 
fencing, feedlng means, shelter, and other convenlences usual and customary 
In the best class of stock yards Ip the country for the proper management 
of sald stock yard. The party of the second part further agrées to keep at 
band a sufficient number of skiiled workmen to perform the opération here- 
In agreed to be done by sald party of the second part, and generally to do 
Buch work and labor as is usually provided by the managers of stock yards 
of the best class, and especially that they shall be skiiled and well quallfied 
to load and unload any and ail live stock which may be received or deliver- 
ed by said parties of the flrst part to sald stock yards to be loaded or un- 
loaded. And said party of the second part further agrées and promises to 
load and unload and take proper care of ail live stock, at risk of damage 
of said party of the second part, that may require such loading or unloading 
on or from cars at sald stock yards, and to charge therefor no more than Is 
charged for similar services at the tlme when rendered by the operators of 
other stock yards in neighborlng cities, or no more than may be agreed on 
hereafter between the parties to this contract, and In no event to charge 
more than sixty cents per car load for loading or unloading, and to make 
no charge for loading or unloading less than car loads. The party of the 
second part further agrées that ail charges for keeplng, feedlng, or carlng 
for live stock coming to said party of the second part under this contract, 
direct or indirect, shaU be reasonable, and not greater than the charge for 
similar work, carlng, feedlng, etc., by other flrst-class stock yards in neigh- 
borlng cltles. And for ail charges upon stock delivered by the said parties 
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of the flrst part to said party of the Second part the party of the second 
part sball be responsible, and shall pay sald charges promptly to the parties 
of the first part, in such manner and at such tlmes as may be directed by 
the proper offlcers of the parties of the flrst part In ail matters relating to 
the shipment and delivery of stock at sald yard, unless exception shall be 
made hereafter, the party of the second part is to act as agent of the ship- 
per or consignée, respectirely, and to answer for and be responsible to hlm 
for the proper conduct and management of the shipment of the same, It 
being distinctly understood that the llability of the parties of the flrst part 
shall cease upon the delivery of the cars containing the live stock as here- 
inafter specified, and shaU not commence untll cars are properly loaded, 
and that in loading and unloadlng said stock to and from the cars of the 
parties of the flrst part the party of the second part Is acting as agent of 
the shlppers or consignées. It Is further agreed by the party of the sec- 
ond part that the management of the stock yard shall always be entlrely 
acceptable to the management of the parties of the flrst part The parties 
of the first part agrée to pay to the party of the second part the sum of 
slzty cents per car load as above for each car load of stock loaded or un- 
loaded at said yard, from or for the roads of the parties of the flrst part 
And they further agrée to maintaln and keep In good order and repalr the 
necessary tracks, swltches, sidlngs, and ail other necessary means for load- 
ing and unloadlng, and other suitable and proper conveniences and appur- 
tenances usually and customarlly furnished by railroads to stock yards. 
And the parties of the first part further agrée that they will not lease or 
rent any of thelr grounds in the city of Nashville for the establishment of 
a stock yard or other stock yards in the city of Nashville, and that they 
wlll establlsb no other stock dépôt in the said city of Nashville, and that 
they wIU deliver and cause to be dellvered to said party of the second part 
ail the live stock shipped over the roads of the parties of the first part, and 
conslgned to the city of Nashville; and, further, that, should stock be shipped 
to any other party or parties in the city of Nashville, the i)artles of the flrst 
part hereby agrée to make thls stock yard of the party of the second part 
thelr stock dépôt for sald city, and wlll not deliver at any other point or 
points of the city, and agrée to deliver ail Uve stock shipped to sald city 
of Nashville at the yards of the party of the second part; and, furthermore, 
that they wlll give to the party of the second part the right and privilège to 
bed ail cars for Uve stock whlch they may désire to hâve bedded, or of 
the bedding of whlch they may hâve control. It Is mutually agreed between 
the parties to this agreement that the delivery of stock upon swltches or 
sidlngs provided for thls purpose shall be deemed a delivery to the party of 
the second part, and thenceforward said party of the second part wlll be 
responsible therefor to the owner or consignée or shipper. This contract 
shall be binding and In fuU force for the space of ten years from this date." 

The contract was contlnued In force, and the parties were still acting un- 
der It at the tlme of thls controversy. The stock yards referred to in the 
agreement were wlthout the dty limlts of the city of Nashville, and about 
a mile and a half from the stock yards of the complainant The évidence 
In the record, some of which was admltted and some of whlch was excluded 
by the court below, shows that no charge beyond the ordinary charge for • 
transportatlon Is made for the loading and unloadlng of cattle at the stock 
yards to the shipper or consignée; that after the cattle bave been unloaded, 
and hâve not been taken away by the consignée from the yard for two or 
three hours, they are then tumed Into the pens of the stock yards, where 
a charge of two dollars per car for a day or part of a day is made by the 
stock-yards company for keeping them, untll the consignée takes them away. 
When cattle arrive at night, the usual resuit is that they are turned into 
the pens, because the consignée cannot drive them through the streets at 
night. There was évidence also of a charge of flve or ten cents per head 
by the stock-yards company If, after the cattle hâve been priced In the 
Union Yards, they are removed wlthout sale to another stock yard. 

The Front street spur track leaves the defendant's main track between 
Market and Front, and the curve from the main track In to Front street Is 
eo Sharp and the ^rade te so steep that. with the englues used by the de- 
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fendant, but three loaded cars can be drawn up at a time. Il llve stocK 
freight were to be carrled ovcr the spur track, the défendant would be 
compelled to employ extra sblpping crews to care properly for the same, be- 
cause of the fréquent trips required, and the freight would hare to be 
handled at nlght on the spur track, while at présent It Is only handled In 
the daytlma The class of freight whlch complalnant proposes to shlp and 
recelve consista of llve stock, whlle the freight of Bush and ail the others 
along the spur track Is lumber, logs, coal, and brick, and what Is known 
as "dead freight" The latter can be handled to suit the defendant's con- 
venlence. It may be received and taken away at such tlmes as are con- 
renient to the défendant. Delays of a few hours cause nelther loss nor 
trouble. Llve stock, because of Its perlshable nature, cannot be loaded on 
the cars until the train Is about to leave, and then the cars must be removed 
at once. The exigencies for the carrlage of llve stock are Imperative. It 
cannot be delayed without danger of loss to the shlpper or consignée; and, 
for shipment to other states, it is subject to the régulation of the fédéral 
statute Imposlng a penalty for conflning the stock in cars without unload- 
lag for rest, food, and water every 28 hours. Eev. St. §§ 43S6-4388. Complain- 
ant's stock whlch is to be shlpped or received by rail from Nashville, over 
the defendant's Une, must be drlven through the streets of Nashville a mile 
and a half, between the yards of the complainant and the Union Stock Yards. 
The complalnant dld not tender the cost of the construction of the siding 
to the défendant before the filing of the blll, but It makes a formai tender 
in the bill. 

The blll charges, concernlng the Union Stock Yards, as foUows: "That 
there is a stock yard known as the 'Union Stock Yard,' outslde the city 
llmlts, and on the Une of the Nashville, Chattanooga & St. Louis Eailway, 
and whlch was established by the défendant; and, whlle it is a stock Com- 
pany, It is in the hands of and under the control of the défendant, and is 
operated by it, its agents or stockholders, and Is conducted in the interests 
of the défendant That, In havlng control of the Union Stock Yard, it dis- 
criminâtes agalnst the complainant, the Butchers' & Drovers' Stock-Yards 
Company, by charglng It a fee amounting to about six dollars on the car 
load of stock, for stock transferred from the Union Stock Yard (and which 
means driven out of the Union Stock Yards for the Butchers' & Drovers' 
Stock- Yards), whlch is not charged when driven out and shipped on the 
defendant's rallroad. That, while thls is a charge made by the Union Stock- 
Yard Company, It Is done at the instance and for the benefit of the défend- 
ant, and is Intended to crlpple the complainant, the Butchers' & Drovers' 
Stock- Yards Company. That said défendant bas no stock yards or station 
for removing and shipplng stock on the Une of Its road in or about Nash- 
ville, nor is there any such yard kept by others on the Une of said road, in 
or about Nashville." The averment as to the jurlsdictional amount in the 
blll is as foUows: "The complalnant corporation further states, as hereln- 
before stated, that the transportation of live stock over said spur track, to 
and from its establishment, is essential and necessary to the profitable man- 
agement of its business; that the injury and damage done to Its business 
by the refusai of said rallroad company to afford to it such transportation 
and shipplng faclllties is irréparable, and largely exceeds the amount of the 
sum of $2,000; and that the complainant, the Butchers' & Drovers' Stock- 
Yards Company, is entitied to hâve the défendant rallroad company re- 
strained and enjolned from making such discrimination in transportation 
agalnst complainant, and, further, to hâve said rallroad company restrained 
and enjolned from refusing to afCord to the complainant corporation full 
and equal transportation over said spur track, as said défendant rallroad 
company is bound to do, by its construction and opération of said spur 
track, under said acceptance and as a common carrier." The answer la 
qulte full, but it is sufficient, for the purpose of the case, to say that it dé- 
nies the charge of discrimination agalnst the complainant; avers that the 
Union Stock Yards, which It has the rlght to reach over the tracks of the 
Nashville & Chattanooga Rallroad Company, fumish ample faclllties as a 
station for the dellvery and receipt of live stock; dénies that the rallroad 
oontrols the stock-yards company; and dénies tbat It has done anything to 
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cripple complalnant. It also flenles that the damage suflered by complais- 
ant from defendant's refusai to furnish a slding exceeds Ç2,00a 

A. S. Colyar, for appellant 
J. M. Dickinson, for appellee. 

Before TAFT and LURTON, Circuit Judges, and SEVERENS, 
District Judge. 

TAFT, Circuit Judge, after stating the case as above, delivered 
the opinion of the court. 

Tlie appellee seeks to sustain the dismissal of the bill on cer- 
tain preliminary grounds, which must flrst be considered. It is 
contended that the jurisdictional amount in controversy is not suf* 
ficiently alleged in the bill, and, even if alleged, that it is denied 
by the answer, and no proof offered to sustain it. The amount 
in controversy in the action is the value of complainant's alleged 
right to hâve a siding built, and to hâve live stock in car-load lots 
received and delivered by the railroad Company at its stock yards. 
The averment of the bill is that the in jury and damage done to its 
business by the refusai of the railroad company to afford to it 
such transportation and shipping facilities is irréparable, and 
largely exceeds the amount of the sum of $2,000. The damage 
done by the refusai is to be estimated by the value of the right 
denied, and therefore the allégation that the damage largely ex- 
ceeds $2,000 is inferentially a statement that the value of the right 
denied is largely in excess of |2,000. Even if this averment re- 
fers, as claimed by counsel, to damages sustained by complainant 
before the flling of the bill, it gives rise to the necessary implica- 
tion that the subséquent permanent injury, unless enjoined, will 
exceed in pecuniary amount that already sufEered, because the past 
damages only covered a period between the demand and the flling 
of the bill. We think a libéral construction of the bill must be 
given to sustain the jurisdiction of the court at this time, in view 
of the fact that no plea to the jurisdiction was made below, and 
no question of the jurisdiction seems there to hâve been raised. 
But it is said that the averment to the jurisdictional amount is 
denied by the answer, and is not sustained by any proof. It waa 
decided in Wicklifle v. Owings, 17 How. 47, that where a bill in 
chancery avers that the défendant is a citizen of another state, thia 
averment can only be impugned in a spécial plea to the jurisdic- 
tion of the court, and that the answer is not a proper place for it, un- 
der the thirty-third equity rule governing the practice in the fédéral 
courts. By pleading to the merits, the défendant admits the aver- 
ments in the bill which state facts sufacient to establish the jurisr 
diction of the court. Sheppard v. Graves, 14 How. 505; De Sobry 
V. Nicholson, 3 Wall. 420. The objection to the jurisdiction of the 
circuit court, therefore, is not sustained. 

The second objection is that the suit is prematurely brought, be- 
cause there was no ofEer to pay the cost of building the side tracK 
before the flling of the bill, and there was no demand for the build- 
ing of the side track after complainant had obtained license from 
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th.e city to build across the 40-foot strip and before the filing of Hhe 
bill. As the cost of the siding is tendered in the bill, as the answer 
dénies the right of complainant, by tender op otherwise, to hâve 
the siding, and as, in any decree which might be rendered against 
tire défendant, payment by the complainant of the necessary amount 
could be made a condition précèdent to any relief, we think this 
is rather a technical objection, which could be obviated by a proTi- 
sion as to costs, and is one upon which we would not place our dé- 
cision. 

Next, it is said that the court of equHy will not attempt to en- 
force the remedy hère sought, because it will involve a continuons 
supervision by the court of transactions between the complainant 
and the défendant, which would tax the court with the détails of 
superintendence beyond anything a court of equity will undertake; 
and a number of cases are cited to the point. We think the objec- 
tion cannot be sustained. The rule relied upon by the défendant 
is one which it is very diflScult accurately to state. No clear line bas 
been drawn between cases where a court of equity will act and will 
décline to act The conclusion dépends very largely upon a sound, 
légal discrétion of the court exercised with référence to the peculiar 
circumstances of each application for its aid. It is sufficient for the 
purposes of this case to say that in Stock- Yards Go. v. Keith, 139 
U. S. 136, 11 Sup. Gt. 461, the suprême court sustained an order of 
the circuit court by which a railroad company was required either 
to fumish facilities for the unloading or loading of live stock with- 
out charge at the stock yards where it was then receiving and dis- 
charging live stock, or to permit the complainant in that case to 
erect on the railway Une chutes and yards for the proper loading 
and unloading of cattle under reasonable régulations of the raUroad 
company. If such an order might be made and enforced by a court 
of equi^, we know no reason why the relief hère prayed for, if the 
complainant is entitled to it on the principles of equity, may not 
also be granted. 

Next, it is objected that the court will not compel the défendant 
to be a trespasser, and that it would be a trespasser if it laid a track 
across the 40-foot strip which séparâtes complainant's land from 
Front Street. The contention is that the license granted by the 
city to the complainant to lay such a track was beyond the power 
of the city, because the 40-foot strip was limited in its use by the 
grant to pubUo landing purposes, TJntil this objection is made 
by the grantor, aad. while those in possession and enjoyment of this 
strip permit the occupation contemplated, we do not think titiat 
the défendant can use the terms of the grant as any excuse for re- 
fusing to discharge a plain duty. It is very questionable whether 
the use of the strip for shipping purposes by side tracks is such a 
departure from the use enjoined as to be the subject of complaint 
by the grantor, and certainly, until he attempts to enforce a for- 
feiture, It does not lie willh the railroad company to raise the ob- 
Jeotidn. 

Next, it is insisted that the court will not establish a right that 
may be dlasolved at Hbe will of the défendant The railroad company 



42 VBDBBAL BBPOBTBB, Vol. 67. 

reserves the right in its contract witli Bush to take up the spur 
track at any time, and therefore it is said that it cannot be com- 
pelled to do that for the complainant which it might at once cease 
to do by taking up the track. This objection ia untenable. The 
gravamen of the charge in the bill is that the railroad company is 
discriminating against the complainant, and in favor of thoae to 
whom sidings from the spur track are permitted, and that it should 
be granted equal factlities with suoh persons. The prayer is in 
form for an injunction against the discrimination. If the spur 
track is taken up, then ail who enjoy it will be placed on an equal 
footing and at an equal disadvantage. But complainant's claim 
is that, while others enjoy the spur track, it also should hâve the 
same facilities. It is olearly no défense to a charge of discrimina- 
tion that the facilities fumished the favored person may be with- 
drawn at the will of the one who grants them. 

We are therefore brought to the issue whether or not there is 
any discrimination between those who hâve side-track connections 
on Front street and the complainant This dépends on two ques- 
tions: First. Is it a discrimination which can be controlled or re- 
strained by the courts for a railroad company to fumish a side 
track to one of its customers, and to refuse such accommodation to 
another similarly situated? Second. Conceding an afliirmative an- 
swer to the first question, is there such a différence between the 
facilities demanded by the complainant and those extended to its 
neighbors on Front street, in respect of the comparative burdens 
which must be assumed by the railway company in granting them, 
a« to justify the latter in making the distinction it insists upon? 

The first question is one full of difûculty, both at common law, 
upon the principles of which this case must be decided, and also 
under the Interstate commerce act Because we are able to satis^ 
factorily dispose of the case on the second question, ■*ve reserve con- 
sidération of the first until the oase arîses which requires it. We 
are clearly of opinion that, however unjust and unlawful it may 
be for a railroad company having furnished.a side track to one sMp- 
per to refuse it to another similarly situated, the différence in this 
case between the business of the complainant and that of the other 
abutters upon the spur track is so great as to make the refusai of 
the railroad company to grant the side track to the complainant 
éntirely reasonable. The différence between the duties of a com- 
mon carrier in the transportation of live stock and of dead freight 
has been remarked upon more than once by the suprême court of 
the Umted States. North Pennsylvania R. Oo. v. Commercial Nat. 
Bank, 123 U. S. 727-734, 8 Sup. Ct 266; Stock-Yards Co. v. Keith, 
139 U. S. 128-133, 11 Sup. Gt 461. The évidence clearly shows 
that the deiivery of car-load lots of dead freight and the receipt of 
tibem by side tracks is muoh less, onerous, and in volves much lésa 
oare and responsibility for thé railroad company, than would the 
receipt of live stock from a private yard by side track. One of the 
chief reasons why deliveries and shipments of railroad oar-load lots 
by side track are possible iEœd consistent with the conduct of the 
business of a large tlrunk Une is that tha:loaded car may stand upop 
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a side track for hours, or even a day, until the railroad company 
finds it convenient to back its engine down and take it Such. de- 
lays are utterly impossible in the proper transportation of car loads 
of live stock. When they are loaded, tlbey must be moved. The 
eTidence shows that in other respects the supervision of the switch- 
ing of cattle cars would be much more expensive and troublesome 
to the railway company than dead freight Indeed, It haxdly needs 
expert évidence to establish it There is no ground, therefore, for 
any charge of unjust discrimination against the défendant railway 
oompany as between complainant and the Front street shippers. 

We corne now to the chaîne of discrimination as between the 
Butchers' & Drovers' Stock- Yards Company and the Union Stock- 
Yards Company. In the case of Stock- Yards Oo. v. Keith, 189 U. 
S. 128, 11 Sup. et. 461, the proprietors of a live-stock yard flled a 
pétition in a railroad foreclosure suit in which a receiver had been 
appointed, who wâs operating the railroad under an order of the 
court, to eompel the receiver to permit the érection of cattle chutes 
and yards along the Une of the road for the receipt and delivei^' 
of the live stock of the petitioner. It appeared that ail the live 
stock shipped on the railroad was delivered by the receiver through 
the stock yards of an incorporated company, at a short distance 
from petitioner's yards, under a contract made by the railway com- 
pany with the stock-yards company, and that the latter charged 
the petitioner and other shippers and consignées a yardage fee for 
ail stock loaded and unloaded by the railroad oompany. The circuit 
court held that it was the duty of the railroad company, as a car- 
rier of live stock, to provide reasonable facilities for the loading and 
unloading of stock transported by it; that such facilities necessarily 
included chutes anid yards, where the cattle might be kept until 
called for by the owner; and that it could not, in addition to the 
customary and legitimate charges for transportation, itself make. 
or allow any agent it employed to make, a spécial charge for merely 
receiving and merely delivering such stock in and through yards 
provided for that purpose. The circuit court, therefore, made the 
order, already referred to, by which the receiver operating the rail- 
road was required either to file in court the written consent of the 
stock-yards company that the cattle shipped on the railroad might 
be delivered and received through its yards without a yardage 
charge, or that the receiver should permit the petitioner to erect 
chutes and yards adjacent to the Une of the railroad for the con- 
venient delivery ànd receipt of cattle under such reasonable régula- 
tions as the receiver or the succeeding railroad company might 
impose. This order was affirmed by the suprême court, and the 
ruling was explained by Mr. Justice Harlan, who delivered the opin- 
ion for the suprême court, in the following language: 

"We muBt not be understood as holding that the railroad company In thls 
case was under any légal obligation to furnish, or cause to be furnlshed, suita- 
ble and convenient appUances for receiving and delivering Uve stock at 
every point on Its llne In the clty of Oovlngton where persons engaged In 
buylng, selUng, or shlpplng Uve stock chose to establish stock yards. In 
respect to the mère loading and unloading of live stock, it is only required by 
tbe nature of Its employment to furnish such facilities as are reasonably suf- 
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flctent for the business at that clty. So far as the record discloses, the yardi 
maintained by the appellants are, for tbe purposes just stated, equal to ail 
tbe needs, at that city, of shippers and consignées of lire stock; and, If the 
appellee had been permitted to use them without extra charge for more 
"yardage,' they would bave been without just ground of complaint In that 
i«garâ, for It dld not concern them whether the railroad company itself main- 
tained stock yards, or employed another company or corporation to supply 
the facUitles for recelving and delivering live stock It was under obligation 
to the public to fumish. But as the appellant dld not accord to appellees the 
privilèges they were entitled to from Its principal, the carrier, and as the car- 
rier dld not ofCer to establish a stock yard of Its own for shippers and con- 
signées, the court below dld not err m requiring tbe railroad company and 
the receiver to receive and deliver live stock from and to the appellees at their 
own stock yards in the immédiate vlclnity of appellant's yards, when the 
former were put in proper condition to be used for that purpose, under such 
reasonable régulations as the raUroad company might establish. It was not 
wlthin the power of the railroad company, by such an agreement as that of 
November 19, 1881, or by agreement in any form, to burden the appellees with 
charges for services it was bound to render without any other compensation 
than the customary charges for transportation." 

In view of the principles laid down in this case, th.e complain- 
ant bas no ground for objection to the arrangement between the 
Union Stock- Yards Company and the Louisville & Nashville Rail- 
road Company. The latter uses the chutes and yards of the Union 
Stock-Yards Company to deliver and receive cattle at that point 
aa its station without any yardage charge or fee for the proper load- 
ing and unloading of cattle. The évidence wholly fails to support 
the charge of the bUl that the facilities afforded by the Union Stock 
Yards are not ample for the business of Nashville. The évidence 
establishes that no charge is made by the Union Stock- Yards Com- 
pany for two hours after the cattle are delivered from the cars. 
There is no évidence to show that it would be unreasonable in the 
railroad company, were it the owner of the stock yards, to impose 
a charge for delay of the consignée in taking his cattle beyond two 
hours after unloading; and, in the absence of such showing, we 
oannot say that it is unreasonable for the railroad company to per- 
mit its agent, the stock-yards company, to make a charge of two 
dollars per car for tuming the cattle into the pens and keeping 
them there after such a delay. The discrimination averred and 
Bought to be proven by évidence that, after the cattle hâve been 
priced in the pen, they cannot be taken to another yard without 
paying a fee, concems the business of the stock-yards company, and 
not that of the railroad company, whose responsibUity ends after 
the cattle are properly delivered or tendered to the consignée. Of 
course, the railroad company in delivering the cattle to the stock- 
yards company, to keep until the appearance of the consignée, can 
incur only a reasonable charge for the keeping of the cattle. More 
than this, the consignée is not obliged to pay the stock-yards com- 
pany. If, howeyer, he thereafter chooses to deal with the stock 
yards company as a factor or sales agent, and to put a price upon 
Ms cattle for sale, the charges then imposed by the régulations of 
the stock-yards company, in case of a withdrawal of the cattle to 
another stock yard for sale, are wholly outside the question of dis- 
onmination by the railroad company as a common carrier. The 
oontract between the défendants and the Union Company requires 
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rates cliarged by the latter to be reasonable. There is no attempt 
in the ïecord to show that the charge for the simple keep of the cat- 
tle in the pens is unreasonable or any hlgher than the railway Com- 
pany itself might charge for such service. 
The decree of the court below is affîrmed, with costa. 



WINCHESTER et aL v. DAVIS PYRITES OO. 

(Circuit Court of Appeals, Thlrd Circuit March 22, 1895.) 

No. 5. 

L CoNDiTiONAL Sale— AssiGNABiLiTT — RKCBrvBRS— Equitt. 

By a written contract, there was sold "the sulphur contenta ta abont 
5,000 tons * * * of SmaU's Pyrites"; the ore to be burned by tlie 
purchaser, and the clnder remaining after extraction of the sulphur to 
be the property of the seller. The purchaslng company falled, and re- 
celvers were appolnted. who operated the works for some tlme, but 
ceased flnally to do so, leavlng some of the ore on hand stlll unbumt. 
Eeld, that the contract was not assignable, that the recelvers had no 
' right to Bell the unbumt ore for the beneflt of thelr trust, and that equlty 
could only be done by retumlng the same to the sellera. 64 Fed. 664, 
afflrmed. 
8. Same— Claims bt Strangehs— Pbocedube. 

Where property in the hands of recelvers Is clalmed by persons not 
parties to the suit in which they were appolnted, the proper procédure 
Is to flle a pétition asking the court for an order on the recelvers for de- 
llvery of the property. 64 Fed. 664, afflrmed. 

Appeal f rom the Circuit Court of the United States for the Dis- 
trict of Delaware. 

This was a pétition of intervention flled by the Davis Pyrites 
Company against James P. Winchester and Francis N. Buck, re- 
ceivers of the Walton &I Whann Company, asking the delivery to it 
of certain property held by said receivers. The circuit court 
granted the pétition, and aceordingly entered an order directing the 
receivers to comply therewith. See 64 Fed. 664, where the opinion 
delivered by Wales, District Judge, will be found reported at 
length. The receivers appealed. 

Lewis C. Vandegrift, for appellants. 

Arthur W. Spruance and W. C. Spruance, for appellee. 

Before ACHESON and DALLAS, Circuit Judges, and BUF- 
FINGTON, District Judge. 

DALLAS, Circuit Judge. The action of the court below was 
«learly right The opinion flled by the learned judge of that court 
fuUy States the case, and also relieves us from discussion of the 
questions of law which he considered. Briefly stated, the mate- 
rial facts are thèse: The appellee sold to the Walton & Whann" 
Company "the sulphur contents in about 5,000 tons • * * of 
fimaH's pyrites." The ore was to be burned by the purchaser of 
the sulphur, and the cinder remaining after the extraction of the 
«nlphur was to be the property of the seller. Suoh> among otiiers, 
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are the terms of the written agreement, the indubitable effect of 
which, as a whole, was, in our opinion, to require that ail ore 
delivered Bhould be burned, and that no part of it should be other- 
wise disposed of. The custody of the property of the Walton & 
Whann Company was taken by the court below, and passed into 
the hands of receivers of its appointment, who are the présent 
appellants. The receivers found at the works of that company a 
considérable quantity of the unburnt ore which had been accepted 
by it under the contract which has been mentioned. Continuing foi 
a short time to operate the then existing plant, the receivers burned 
some of this ore, and with respect to the part so burned there 
is no controversy. There remained, however, about 1,300 tons of 
unburnt ore, which it was admitted the receivers did not intend 
to — in fact, could not — burn, but which they proposed to sell for 
the benefit of their trust. This etate of affairs was properly 
brought to the attention of the court by pétition of the appellee 
for return of the unburnt ore to it, and we are at a loss to con- 
ceive upon what ground a court of equity could, under the cir- 
cumstances, hâve refused compliance with this request. Réten- 
tion of the ore could not hâve been rightfuUy persisted in, and 
the obligation to burn it be repudiated. Performance of that con- 
dition being precluded by controlling circumstances, equity could 
be done only by relinquishing the property to which it related. 
In no other way was it possible to discharge the debt of justice 
incurred by the court upon its assumption of the possession. The 
decree of the circuit court is affirmei 



KILBURN et al. t. INGERSOLL. 
(Circuit Court, D. Minnesota, Third Division. Aprll 17, 1895.) 

WOKIiD'B COLUMBIAN EXPOSITION— POWBK TO QkANT EXCLUSIVE PbIVILHGKS— 

Prbliminart Injunction. 

The corporation known as the World's Columbian Exposition, organized 
In Illinois to hold an international exposition, pursuant to the act o( 
congress providlng therefor, which received from the city of Chicago 
authority to inclose and control a park for the purposea of such exposi- 
tion, sold to complainants the exclusive privilège of taklng stereoscopic 
négatives of objects within such exposition, and making and selling 
plctures therefrom. The corporation also prescrlbed a rule that no person 
except complainants should bring within the grounds of such exposition 
a caméra larger than 4x5 inches, and that ail persons bringing such 
caméras within the grounds should agrée, In wrlting, not to make 
stereoscopic views from the négatives taken on such 4x5-lnch caméras. 
Complainants, upon a blU and affidavlts alleging thèse facts, and that 
défendant, surreptitîously, and without the authority of the corporation, 
had obtalned négatives, and manufactured and sold stereoscopic views, 
In violation of complainants' rlghts, applied for a preliminary Injunction 
to restrain défendant from making or selllng any stereoscopic views of 
objects within the exposition, and from copyrlghtlng the same. Défend- 
ant denled that he had ever signed, or been asked to sign, any agree- 
ment not to make or sell such views, or that hls négatives or views were 
unlaWfully or surreptitîously obtalned. Bdd, that a preliminary Injunc- 
tion should not be granted; the existence of the exclusive right claimed 
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by complalnants and the power of the World'B Columbian BxpoBltlon to 
grftnt It being matters of grave donbt, and tbe signature by défendant to 
the agreement not to make stereoscopic views not being establlshed. 

This was a suit by Benjamin W. Kilbum and James M. Davis 
against Truman W. IngersoU to restrain défendant from making 
or selling stereoscopic views of the World's Fair, Complalnants 
move for a preliminary injunction. Denied. 

Flandrau, Squires & Outcheon and Charles EL Aldrich, for oom- 
plainants. 
O. D. O'Brien and T. D. O'Brien, for défendant 

NELSON, District Judge. In this case a motion is made for a 
preliminary injunction on a bill and affldavits of complalnants. 
Upon the hearing défendant files his ov?n affidavit, but does not 
answer. It is sought to restrain and enjoin the défendant "from in 
any way manufacturing, or oausing to be manufactured, or selling, 
or causing to be sold, or offering for sale, any stereoscopic négatives, 
views or pictures therefrom, of any exhibit upon or within the 
grounds or buildings of the World's Columbian Exposition, or any 
views of said ground, or any part thereof, or the building» or ex- 
hibits therein, or having any semblance thereto, and from copy- 
righting any such views or photographs, withont tlxe permission and 
consent flrst obtained of the complalnants herein." The bill allèges 
the passage of the act of congress of April 25, 1890, providing for 
the holding of an international exposition at Chicago, Hl.; also the 
organization under the laws of the state of Illinois, on the 5th of 
August, 1890, of a corporation known as the World's Columbian 
Exposition, for the accomplishment and carrying ont of the objecta 
of the exposition, and the granting to that corporation, by the city 
of Chicago, of Jackson Park, a public park of that city, with au- 
thority to inclose, build upon, and control the same for the purpose 
of there holding the exposition; that the exposition corporation 
took possession of Jackson Park, inclosed it with a high fence, 
laid out and beautifled the grounds, erected buildings, and oaused 
a large number of valuable exhibits to be placed therein, and ex- 
pended in and about the exposition the sum of about |17,000,000. 
The bill then allèges "that it was part of the plan or scheme by 
which the said World's Columbian Exposition was induced to ex- 
pend said large sums of money * * * to charge an admission 
fee therefor, and grant to persons and corporations such reason- 
able concessions or exclusive privilèges as to it might seem just, 
in order that it might reooup, to some extent, its enormous ex- 
penditures"; that it was decided by the management that it would 
ofter its stereoscopic photographie privilège to the highest bidder; 
that complalnants bid therefor the sum of f 17,000, and on payment 
of that aJuount obtained from the corporation the exclusive right 
or privilège to take stereoscopic négatives of objects upon or within 
Ithe grounds and buildings of the corporation, and to make ptotnres 
itherefrott» and to sell the same throughout the United States and 
foreign ooontries dnring the period of the exposition, and for 120 
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days after the close thereof, în accordance with the contract whichi 
is set out in the bill; that, to better protect complainants, the 
corporation preseribed a rule that no person should bring within the 
grounds a photographie outflt or caméra larger than 4x5 inches, 
and that persons desiring to enter with a hand caméra of the size 
mentioned should, as a preliminary condition thereto, sign an agree- 
ment as follows: 

"In considération of the privilège granted to me by the World's Columbian 
Exposition of taklng négatives with a hand caméra wlthln the grounds of 
the sald World's Columbian Exposition durlng this day, I do hereby promise 
and agrée that I wlll not make, nor permit to be made, from the négatives 
Bo taken by me, any stereoscoplc négatives or views, and that I wlU not 
enlarge, nor permit to be enlarged, any négatives so taken by me, for the 
purpose of making any such stereoscoplc négative or vlew or semblance of 
stereoscoplc négative or vievr. In wltness whereof, I hâve signed this instru- 
ment, the date above written." 

It is then averred that the défendant surreptitiously, dishonestly, 
and without the authority of the corporation, or any au thorized agent, 
with full knowledge of complainants' rights, and for the purpose of 
defeating the same, has manufactured and sold certain stereo- 
scoplc views of photographs according to a list appended, and con- 
tinues to manufacture and sell the same, whereby the rights of thèse 
complainants are infringed, and great loss is inflicted upon them. 
Thèse allégations are supported by affidavits of the président and 
an oflBcer of the corporation as to the making of the contract between 
the corporation and complainants, also averring that the gâte-' 
keepers and guards were instructed to permit no one to take stereo- 
scoplc views, or to enter with a photographie outflt, except a hand 
caméra of 4x5 inches, and that ail persons with the last-named 
caméra were required to sign the agreement hereinbefore set out; 
that the négatives from which defendant's views were printed were 
made surreptitiously, and without the knowledge or consent of the 
corporation, and were printed from a 5x8 stereoscoplc caméra, and 
not from a hand caméra of the size permitted to be used. De- 
fendant in his affldavit states that, in common with others, he visited 
the exposition, and paid the regular admission fee, together with 
a spécial charge of $2 per day for the privilège of using a hand 
caméra; that he never signed, nor was requested to sign, any agree- 
ment not to photograph objects or persons within the grounds, or 
to sell views of them; that he did take several photographs of scènes, 
incidents, buildings, things, and persons within the grounds; that 
he also purchased from other persons photographs of like character 
made by them, and has printed and sold copies from said négatives. 
He dénies that he has copied any photographs taken by the com- 
plainants, or sold any copies thereof, or that he conspired or con- 
federated with anybody to, or did, secretly and sun;eptitiously, take 
thèse pictures against the consent of any one, or that the same were 
unlawfully obtained; and avers that ail the views and photographs 
taken by Mm at that time were taken with a 4x5 caméra, of the 
bind permitted to licensees; that the caméra in question was sub- 
mitted to the gnards at the entrance of the exposition, and foimd 
to be in acoordanoe viith the rules goveming th&r admission. 
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Upon a full considération of the case, I hâve corne to the conclusion 
that the ends of justice do not require the issuance of this summary 
writ of injonction, for the following reasons: (1) That the ex- 
istence of the exclusive right claimed by complainants under the 
contract is, in my opinion, a matter of grave doubt. It does not ap- 
pear from the bill that the World's Columbian Exposition, by the 
terms of its charter from the législature, or by its articles of in- 
corporation, had the power to grant the exclusive privilège in ques- 
tion. (2) There is no showing made on the hearing that défendant 
signed the agreement which it is averred ail persons with 4x5 
caméras were required to sign. It is true the afiSdavits of com- 
plainants state that défendant must hâve obtained his views in a 
surreptitious manner, or by bribery, and by the use of a caméra 
exceeding in size that permitted by the rules and régulations; but 
theee are mère conclusions or opinions, unsupported by évidence. 
On the other hand, we hâve the positive aflQdavit of défendant to 
the contrary, in which he states that he paid the fee demanded for 
the privilège of using his caméra, that it was inspected and passed, 
that he was not requested to sign or make an agreement to refrain 
from photographing things or persons within the grounds, and that 
ail the views sold by him weretaken with a 4x5, and not with a stereo- 
Bcopic caméra. Again, before a peremptory writ of injunction will 
issue it should clearly appear to the satisfaction of the court that 
the complainants' rights are certain and well determined, and that if 
the same are invaded serions and irréparable injury will follow. 
To my mind, thèse conditions are not fulfilled. As a question of 
law, I hâve serions doubts as to the authority of the World's Co- 
lumbian Exposition to grant an exclusive privilège to complainants. 
'As to questions of fact, défendant* s aiBdavit is entitled to due con- 
fflderation; and, while the bill allèges that great and irréparable 
injury will resuit if the injunction be not granted, I do not flnd proof 
to substantiate that olaim. The motion for injunction is denied. 
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étal. 

(Circuit Court, N. D. Ohlo, W. D. April 3, 1895.) 
L Corporations — Rights of Stockholders — DBFENDnra ok Bbhalf o» Coh- 

PANT. 

Wbere a pétition by stockholders to be allowed to défend agalnst the 
foreclosure of a mortgage, after decree taken pro confesso, fails to show 
that any attempt bas been made to Induce the board of dlrectors to 
make the proposed défenses, and the averments as to collusion affect 
but four of the eleven dlrectors, and it does not affirmatlvely appear that 
the other seven would. not, if requested, make such défenses, the pétition 
t> defecUve; but if it discloses a valld, équitable défense, which the 
dlrectors hâve falled to make, and the foreclosure would probably oblit- 
erate ail Interest of the stockholders, an opportunity will be allowed 
petitioners to apply to the board of dlrectors, and, on thelr fiiilure to 
Diake the défense, petitioners will be allowed to interrene to make It 
Il SjUik— Ebtoffbi. to Deht Cobporatb Existènck. 

In an action to foredose a mortgage securlng bonda of a Consolidated 
niiroad corporation of Ohlo and Michigan, where, from the time of tbe 

y.eTF.no.l— 4 
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consolidation, It exerclsed the franchises of a consoIIdated corporation, 
wlthout objection from the state, or the stockholders, who appeared and 
roted as its stockholders at its annual meetmgs, it is a de facto corpora- 
tion, though there was a failnre to glve the notice to stockholders, or to 
file the certlflcate of consolidation requlred by Rev. St Ohlo, §§ 3380-3382, 
and both such de facto corporation and Its stockholders are estopped 
to assert its unauthorized existence as a corporation to avold the bonds^ 

t. Samb— Increasb dp Stock— Vauditt of Bonds— Bstoppel. 

Oonceding that Rev. St Ohlo, § 3287, llmltlng the bonded Indebtedness 
of a rallway corporation to the amount of its capital stock, applies to a 
Consolidated corporation of Ohlo and Mlchlgan, -where the bonds actually 
Issued under a mortgage do not exceed the capital stock as increased at 
a corporate meeting, both the corporation and the stockholders are 
estopped to deny the valldity of the bonds for failure to give notice of 
the meeting at whlch the increase was authorlzed, and to file the cer- 
tlflcate requlred by Rev. St. Ohio, §§ 3307-3310, regulating the increase 
of capital stock of railroad companles, the corporation having assumed 
the character and capaclty of a corporation with such Increased amount 
of stock by an almost unanimous vote of the stockholders, and for two 
years exerclsed the functions Incident thereto witbout objection from 
elther the state or the stockholders. 

4 Same- Bonds — Ratification. 

Corporate bonds and mortgages, issued wlthout authorlty, are ratlfled 
by the payment of Interest for three years on the Indebtedness tbus 
represented. 

6. Bamk— Validity of Bonds— Bstoppel. 

Where railway bonds, and the mortgage securlng them, llmlt the 
amount of bonds to be issued per mile of road, but both the stockholders 
and the directors know and acquiesce in the issuance of bonds at a greater 
rate, both the corporation and the stockholders are estopped to urge the 
limitation of the mortgage to defeat the bonds Issued in excess of that 
limitation. 

Billa in equity by the Farmers' Loan & Trust Company and 
othera against the Toledo, Ann Arbor & North Michigan Rail- 
way and 'others to foreclose certain mortgages. The suits were 
Consolidated, and decrees were taken against défendant pro con- 
fesso. Subsequently George W. Murray and others, as a com- 
mittee of the stockholders, petitioned to be made parties défendant, 
and allowed to file an answer on behalf of the company. 

This is a consolidation of suits for the foreclosure of one gênerai and six 
divisional mortgages on the railroad of the Toledo, Ann Arbor & North 
Michigan Railway Company. A decree for sale bas been entered In accord- 
ance with the prayers of the several bills, and advertisement bas been begu» 
under the sale. The cause is now brought before the court on a pétition ol 
George W. Murray, Thomas A. Mclntyre, William H. Maie, Joseph Richard- 
son, Edmund O. Stedman, and James B. Clcws, averring themselves to be 
a committee appolnted by persons holding a majority of the $6,500,000 par 
value of the Issued shares of the défendant railway company, to represent 
them In this suit They pray to be allowed to be made parties défendant 
herein, and to flle an answer on behalf of the rallway company, contesting 
the valldity of the gênerai mortgage and the bonds It purports to secure. The 
eompany itself filed no answer, but allowed the decree to be entered by de- 
«ault 

The Toledo, Ann Arbor & North Mlchlgan Rallway Company untll Aprll, 
1893, was operating a railroad extending from Toledo, Ohlo, throngh the 
fltate of Mlchlgan, to Frankfort, on the eàst shore of Lake Mlchlgan, and 
steam V6ssels upon Lake Michigan for the transportatlon of freight cars 
from Frankfort to the western shore of that lake. The railroad was the 
resuit of the consolidation of the roads of six différent companles^ They 
were u foUowa: (1) The road of the Toledo, Ann Arbor & Grand nmnk 
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Raiiway Company, extending Crom Toledo to Ann Arbor, 52 miles, wlth a* 
branch Une from Ann Arbor to Pontiac. (2) The road of the Toledo, Ann 
Arbor & North Hlchigan Bailway Company, extending from Ann Arbor to 
St Louis, in Michigan, a distance of 97 miles. (3) The road of the Toledo, 
Ann Arbor & Mt. Pleasant Raiiway Company, extending from St Loul» 
to Mt Pleasant 21 miles. (4) The road of the Toledo, Ann Arbor & Cadillac 
Bailway Company, extending from Mt. Pleasant to Cadillac, a distance of 
61 miles. (5) The Toledo, Ann Arbor & Lake Michigan Raiiway Company, 
extending from Cadillac to Frankfort, 63 miles. (6) The road of the Frank- 
fort & Southeastem Raiiway Company, whlch was embraced within the Une- 
operated by the Toledo, Ann Arbor & Lake Michigan Raiiway Company, 
extending from Thompsonville to Frankfort, a distance of 22 miles. Ther& 
was a dlTlsional mortgage on the Grand Trunk division of $1,260,000, on the 
North Michigan division of $2,120,000, on the Mt Pleasant division of $400,000, 
on the Cadillac division of $1,260,000, on the Lake Michigan division of $767,- 
000, on the Frankfort & Southeastern division of $235,000, and the Consolidated 
mortgage covering the entlre line was for $1,443,000. In Aprll, 1893, upon the 
blU of a judgment creditor, a recelver was appointed to take charge and operate 
the rallroad of the défendant company. In September, 1893, bills were flled 
in this court, in the circuit court of the United States for the Eastem dis- 
trict of Michigan, and in the circuit court of the United States for the West- 
ern district of Michigan, to foreclose the various dlvlsional mortgages, and 
also to foreclose the consolidated mortgage of the défendant company. The 
appearance of the défendant company was duly entered in November, 1893, 
in each court and case. Ail the foreclosure bills in each court were con- 
solidated. In February, 1894, no answer having been filed, decrees pro con- 
fesso were taken against the défendant. Nothlng was done in the causes 
thereafter until January, 1895, when a decree for foreclosure and sale tmder 
the consolidated and the dlvlsional mortgages was entered in this court 
and In the circuit courts for the Eastem and Western districts of Michigan. 
At the time the decree was entered an application was made on behalf of 
the petitioners, or some of them, to be made parties, that they might file 
answers for the corporation, and contest the validity of the bonds Issued 
under the consolidated mortgage, averring that they were Informed by 
rumor that quite a number of the bonds secured by the consolidated mort- 
gage had been diverted to the private uses of the officers of the company 
before the recelvershlp. It was held by this court at that time that a mère 
rumor was not sufflcient évidence upon which to base such an application^ 
and further, that the pfetitioners, by their long delay since the decree pro 
confesso, had walved any rlght which they might hâve had, if exercised in 
due time, to prevent a sale of the property, when such a sale could be 
stopped by the payment into court of interest upon the outstandlng bonds 
under the order allowlng rédemption contained In the decree. The default 
upon which foreclosure Is asked in this case is a default in the payment 
of Interest, and not in the payment of the debt There was inserted in the 
decree, however, a provision that the decree for salé should not in any way 
be taken to préjudice the right of any interested party to appear before a 
decree for distribution of the proceeds of sale was made, to contest the 
validity of the claim of any bondholder. At the same time an order was 
made by the court permitting the stockholders to examine the books of the 
rallroad company for the purpose of gênerai investigation. Under this order, 
petitioners employed an expert, who bas been examlning the books since 
the entry of the decree, and the présent pétition was flled as a resuit of his 
investigation. It was flled the day before the advertisement was begun for 
the sale of the rallroad to take place early In AprlL The pétition sets out 
the various mortgages, and the steps heretofore taken in this cause; allèges 
that the actions to foreclose the 'mortgages were begun wlthout the knowl- 
edge of the petitioners; avers that at the last stockholders' élection, in Aprll, 
1894, proxles were secured from owners of stock represented by the peti- 
tioners for the purpose of electlng George W. Qulntard, Amos F. Eno, J. 
Edward Slmmons, and Robert M. Galloway, wlth seven others, dlrectors; 
tbat since the élection they hâve called no meeting to conslder tbe interests 
of the company or the stockholders, and bave taken no means to file answers 
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to the WIls; that the four aboye-named directors thereafter became th« 
members, and a majorlty of the members, of a committee, actlng solely in 
the Interest of the bondholders for the reorganizatlon of the railway Com- 
pany; that they never laid before the board of directors, as such, thelr plan 
of reorganizatlon, and that the other directors hâve had no opportunity to 
express views concemlng the same; that In thelr statement as a committee, 
recommending thelr plan of reorganizatlon, they hâve descrlbed the common 
stock of the défendant company as worthless, although the stock did at one 
tlme sell as hlgh as $40 a share; that this plan was formulated on 
October 25, 1894, and that neither before that tlme nor after were any steps 
taken by the directors to protect the Interests of the company in this litigatlon; 
that the petitioners are Informed that the large amount of the consolidated 
bonds were diverted from the true and iawful purpose of thelr Issue, and 
that many -were used, as petitioners believe, as collatéral security for the 
Individual Indebtedness of one or more of the former officers of the com- 
pany; that the plan of reorganizatlon by the Qulntard committee treated the 
stock as worthless, and gave no opportunity to the stockholders to join In 
the plan of reorganizatlon; that the petitioners, constitutlng another reorgan- 
izatlon committee, devised a more équitable plan, in whlch the stockholders 
were glven an Interest In the new company; that upon the order heretofore 
made by this court, giving the stockholders an opportunity to examine the 
books, an expert accountant reports that there were net earnings over and 
above the operating expenses and the flxed charges for 1889 of $33,000, for 
1890 $60,000, for 1891 $2,000, and 1892 $10,000, excluding the payment of 
the salaries of the président and vice président, and the déduction for bad 
debts in 1890 of $25,000,— showing, as petitioners clalm, that the common 
stock had some value. The pétition and the amended pétition then state 
four grounds of défense whlch the directors should hâve made for the com- 
pany, and which they ask to be made parties for the purpose of settlng 
up In an answer. The flrst défense proposed Is that .the Toledo, Ann Arbor & 
North Michtgan Railway Company, which, since Aprll, 1888, down to the 
tlme of the receivership. In Aprll, 1893, dld business, exercised franchises, 
and operated a railroad as a consolidated corporation of Michigan and Ohlo, 
never had a légal existence, because the proper steps for consolidation re- 
qulred by the statute of Ohlo had never been taken, and therefore that the 
bonds purporting to be Issued by such a pretended corporation, havlng no 
légal existence, must be Invalld. The second défense proposed Is that the 
défendant company had a capital of $6,500,000, and under the laws of Ohlo 
had no authority to issue a mortgage to secure an Indebtedness exceeding 
the amount of Its capital stock; whereas the Indebtedness claimed under 
the consolidated mortgage would Increase Its total Indebtedness to more 
than $7,000,000. Thlrd. The petitioners propose to défend against the pay- 
ment of the bonds and the foreclosure of the consolidated mortgage, on the 
ground that the Issuance of the mortgage and the bonds was never author- 
Ized by the stockholders or directors of the railway company purporting to 
Issue the same In accordance with the laws of Ohio. Fourth. The fourth 
défense proposed to be made by the petitioners on behalf of the company is 
that on the face of the bonds and by the terms of the mortgage the Issue of 
bonds thereunder was strictly limlted to $21,000 per mile of Une of présent 
railroad and $18,000 per mile of llne thereafter acqulred by new construc- 
tion, purchase, or consolidation, sldlngs not Included, except that. In addition, 
$50,000 might be Issued for terminal and other spécifie uses; and that In 
violation of this provision of the mortgage there were Issued of the con- 
solidated bonds In the purchase of the Toledo, Ann Arbor & Lake Michigan 
Railway and of the Frankfort & Southeastern Railway a sufficient number, 
taken with the bonds and obligations of those roads, assumed by the défend- 
ant company as part of the purchase price thereof, to make the amount 
pald $30,000 a mile. The évidence upon which thèse défenses are claimed 
by petitioners to be well founded is referred to In the opinion. The prayer 
of the pétition Is that the petitioners be made party défendants to the cause 
In behalf of the stockholders whom they represent and of said company, 
to answer the bill of complalnt, and that an order may be entered grant- 
Ing tbem leave to answer, and to set up the facts stated in the pétition 
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by way of défense wlthin a reasonable time, and that, pending the hearlng 
of Issues made by the answer, the deeree for sale may be revoked and 
annulled, or Its exécution suspended. 

Hoadley, Lauterbach & Johnson and Samuel E. Williamson, for 
petitioners. 

Tumer, McClure & Rolston and Brown & Geddes, for Parmer»' 
I/oan & Trust Co. 

Swayne, Swayne, Hayes & Tyler, for Central Trust Co. 

Doyle, Scott & Lewis, for bondholders' committee. 

Before TAFT, Circuit Judge, and SEVERENS and RIOKS, 
District Judges. 

TAFT, Circuit Judge (after stating the facts). The pétition is 
nndoubtedly defective in thia: that it does net show that anj 
attempt has been made to procure the board of directors to maké 
the défenses for the company which the petitioners ask to be 
allowed to make. The averments of the pétition with référence 
ta collusion affect but four of the eleven directors, and it does 
not appear afBnnatively that the other seven directors would 
not, if requested, make the défenses which the petitioners pro- 
pose to set up. But, if there is a valid and équitable défense to 
the claim of |1,443,000 against the défendant company, which the 
directors bave failed to make in an action for foreclosure, which 
will in ail probability obliterate ail interest that the holders of 
65,000 shares of the capital stock of the défendant company hâve 
in the property, the court, though it might be obliged to dismiss 
the pétition for the objections urged to it, would certainly give 
the petitioners an opportunity to apply to the board of directors, 
and, on their failing to make the défense, would then allow the 
petitioners to intervene to make it The refusai of the board 
of directors to make a valid and équitable défense to the fore- 
closure of the mortgage, and a sale of ail the franchises and prop^' 
erty belonging to the road, when the existence of such a défense 
is brought to their knowledge, would of itself constitute such 
gross neglect or fraud on their part as to require the court to per- 
mit their interested cestuis que trustent, the stockholders, to 
make the défense themselves. Dodge v. Woolsey, 18 How. 331. 
We therefore flnd it necessary to proceed to the considération of 
the défenses proposed to be made and their validity. Before doing 
BO, however, we should observe that the averments in the péti- 
tion with référence to the two plans of reorganization hâve no 
relevancy whatever to the question before the court except as 
évidence to enforce the charge against four of the directors that they 
are interested as bondholders not to make the défenses for the 
company which, as directors, it would be their duty to make. 
With the fairness and equity of the reorganization plans the court 
has nothing to do. Any person, or any number of persons, may, 
pnrchase the road at the public sale. If the bondholders choose 
to buy in the road to protect their security, there is no obligation 
npon them whatever to dividè the beneflt of their purohase with 
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the stockholders. If the stockholders are of opinion that the roaâ 
exceeda in value the debts wliich rest upon it, they are at liberty 
to bid such a sum for the road as will pay the debts and will 
leare a surplus for division among themselves upon their stock. 
In no other way can they secure action by the court to assist them 
in obtaining value for their stock. 

We corne now to the défenses which the petitioners propose to 
set up. The flrst is that the défendant company is not a legally 
incorporated company of Ohio. The averment of the amendment 
to the pétition is that in February, 1888, "there was in existence 
another corporation, having the same name as the défendant, 
and owning a railroad from Toledo, Ohio, to Mt. Pleasant, Mich., 
And another corporation, known as the Toledo, Ann Arbor & Cadil- 
lac Railway Company owning a railroad from Cadillac, Mich., to 
Mt Pleasant, Mich., both of said roads being parts of the railroad 
sought to be mortgaged under said consolidated mortgage, and 
described therein; and that on the 27th day of February, 1888, 
the boards of directors of said first-named corporation, and on the 
29th day of February the board of directors of said last-named 
corporation, at meetings held by said boards respectively, adopted 
resolutions approving an agreement for consolidation, previously 
executed by three directors of each of said corporations for said 
corporations, respectively, but without any previous authority of 
either of said boards; tiiat meetings of stockholders of said two 
corporations were held on the same day of the meeting of directors 
at which only a part of the stockholders of said respective corpora- 
tions were présent in person or by proxy, at which meetings reso- 
lutions were adopted purporting to approve of said agreement; 
that, as your petitioners are informed and believe, no notice, as 
required by law, was given of said stockholders' meetings of either 
of said corporations, and that it was impossible to give such notice 
between the time when said meetings of directors were held and 
when said ïneetings of stockholders were held, both directors and 
stockholders having met upon the same day; that, as your peti- 
tioners are informed and believe, said agreement was flled in the 
oiBce of the secretary of state of the state of Michigan, but the 
same has neA'^er been flled in the state of Ohio, and that no effort 
was made to conform to the laws of Ohio regulating the consolida- 
tion of railway companies, and that no consolidation was effected 
or attempted to be effected of said companies, except as herein- 
before stated; and that said consolidated mortgage is not, there- 
fore, a lien upon any part of said railroad." Section 3380 of the 
Revised Statutes of Ohio permits a railway company organized 
in that state to consolidate its capital stock with the capital stock 
of another company in an adjoining state, organized for a like 
purpose, where their roads, united and constructed, will form a 
continuons Une for the passage of cars. Section 3381 prescribea 
the conditions and restrictions for such consolidation. First, the 
directors of the two companies are to enter into a joint agreement, 
describing the tenus thereof with ail the détails necessary to 
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procure the new organization and consolidation. Second, the agree- 
ment is to be submitted to the stockliolders at a meeting called 
separately for the purpose of taking the aame into considération, 
and due notice of the time and place of such meeting and the 
object is to be given by written or printed notices, addressed to 
each of the registered stockholders, and by a like notice published 
in a newspaper where the company has its principal office; "pro- 
vided, that in case ail the stockholders are présent at such meet- 
ing, in person or by proxy, such notice may be waived in writing." 
A vote is required to be taken upon the question of the consoli- 
dation under the agreement, and if two-thirds of ail the votes 
cast at the meeting be for the adoption of the agreement, the fact 
has to be certified by the secretary of each of the companies, and 
thèse certificates, together with a certified copy of the agreement, 
must be flled in the office of the secretary of state. Section 3382 
provides : 

"When the agreement Is made and perfected, as provlded In the preceding 
Boctlop, and the same or a copy thereof filed with the secretary of state. 
the several companies parties thereto shall be deemed and taken to be one 
Company, possesslng wlthin this state ail the rlghts, privilèges and fran- 
chises, and subject to ail the restrictions, dlsabilities and dutles ot a rall- 
road company." 

It is to be presumed, in the absence of an averment to the contrary 
in the pétition, that the holders of two-thirds of the stock in each of 
the constituent companies at the two meetings approved the joint 
agreement Since that time no objection seems to hâve been made 
by any stockholders or by the state to the exercise by the défend- 
ant company of its franchises as a consolidated corporation of 
Ohio and Michigan. It actually exercised franchises as such cor- 
poration. It operated as such a railroad from Toledo to Lake 
Michigan. The holders of the 33,000 shares of the stock of the 
défendant company represented by petitioners or their predeces- 
Bors in title appeared and voted as stockholders in the défend- 
ant company at its différent annual meetings, the last of which 
was held in April, 1894. It may be true that the failure to give 
the notice required in the statute, or the failure to file the certrfl- 
cate of consolidation required in the statute, prevented the new 
consolidated company from being legally incorporated under the 
laws of Ohio, but it is manifest that the new consolidated com- 
pany was a de facto corporation of Ohio, while, in the absence of 
any averment to the contrary in the pétition, we may assume that 
it was not only a de facto, but a de jure, corporation of the state 
of Michigan. It is too well established to need discussion that 
both a de facto corporation and the persons exercising the rights 
of stockholders in such a corporation are estopped to assert its 
nnanthorized existence as a corporation to avoid a debt incurred 
by it in the aotnal exercise of corporate franchises and the doing 
of corporate business. Ashley v. Supervlsors, 8 0. G. A- 455, 
60 Fed. 65; PMnizy v. Railroad 06., 62 Ped. 678; Dallas Co. v. 
Huidekoper, 154 U. a 654, 14 Sup. Ct 1190; Olose v. Cemetery, 
107 U a 466, 2 Snp. et 267; Bank v. Matthews^ 98 U. 8. 621; 
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Maçon Co. v. Shores, 97 U. S. 272; Chubb v. Upton, 95 U. S, 665; 
Douglas Oo. V. Bolles, 94 U. S. 104; Wallace v. Loomis, 97 U. S. 146; 
Leavenworth. Co. v. Barnes, 94 U. S. 70; Casey v. Galli, Id. 678. 
Certainly it showed no neglect of duty or bad faith on the part 
of any of the directors not to set up such a défense for the fore- 
closure of the Consolidated mortgage. 
Second. The pétition allèges as foUows: 

"Your petitioners further respectfully show that the capital stock of said 
alleged eonsoUdated raiiway company dld not and does not exceed $6,500,000, 
and that the issue of mortgage bonds exceedlng that amount was, under the 
laws o( Ohio, unauthorlzed and vold; and that the said Consolidated mort- 
gage, belng for the sum of $10,000,000, and the bonds issued thereunder, 
together wlth the bonds secured by mortgage previously issued upon the 
so-called 'divisions' of said railroad, exceeding the amount of eaid capital 
stock, should be held to be unauthorlzed and void." 

Section 3286 provides: 

"A Company may issue bonds, convertible or otherwlse, bearlng a rate of 
Interest not exceeding seven per centum per annum, to an amount not ex- 
ceeding two-thlrds of its capital stock, actually subscribed, for one or more 
of the foUowing purposes: completing or extending its road, constructing 
branch roads, laying double or additional track, increaslng its machinery 
or rolling stock, building dépôts or shops, making Improvements, paylng Us 
unfunded debts, or redeeming its bonds; and It may secure the bonds issued 
for such purposes by mortgage on its property, or otherwlse, If authorized 
by the vote. In person or by proxy, of holders of a majorlty of the stock 
upon which ail the Installments called for by the board of directors hâve 
been paid; but such vote shall be taken at a meeting of Btockholders ot 
whlch thlrty days' notice shall be glven." 

Section 3287 pro vides that: 

"A [railroad] company may borrow money at a rate not exceeding seven 
per centum per annum, for any purpose that the same may be needed in 
Its business and exécute bonds or promissory notes therefor, in sums of not 
less than one hundred dollars; and it may secure the payment of such bonds 
and notes by a pledge of Its property and Income; but the aggregate Indebt- 
edness authorized by this and the precedlng section shall not exceed the 
amount of the capital stock of the company." 

It appears by a référence to the minutes of the company that 
the capital stock, until April 16, 1890, was 53,000 shares; that 
upon that day, at the regular annual meeting of the stockholders, 
at which were represented 43,160 shares, it was resolved to in^ 
orease the capital stock of the company from 53,000 shares of f 100 
each to 80,000 shares of flOO each; and that an amended charter 
was adopted by the meeting for this purpose, ail the shares rep- 
resented Toting in the affirmative. At the same annual meeting 
it was resolved that 9,000 shares of the new stock be delivered 
to the Toledo, Ann Arbor & Lake Michigan Raiiway Company as 
part payment for the purchase of its property and franchise, and 
that 15,000 shares be delivered as part payment for the Cincin- 
nati, Saginaw & Mackinaw Eailway Company, its property and 
franchises. The latter purchase fell through, and the stodk was 
not delivered. Subsequently, at the annual meeting in 1892, the 
stockholders authorized the delivery of 5,000 shares of the oom< 
pany'a capital stock to the Frankfort & Southeastern Bailway Gom* 
pany as part payment for the purchase of that company'g prop' 
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erty and franchises. The additional stock over and above the 
original 53,000 shares was voted at subséquent annual meetings. 
The Consolidated mortgage, purporting to seonre $10,000,000 ol 
bonds, is said to hâve been authorized at a stockholders* meeting 
on January 15, 1890, but no bonds were issued under that mort^ 
gage, so as to become a binding obligation of the company, until 
after the annual stockholders' meeting of April, 1890, when the 
increase of stock and the amended charter were adopted by the 
unanimous vote of ail the stock represented. The number of bonds 
issued under the Consolidated mortgage upon which a decree haa 
been rendered is $1,443,0.00. This sum, taken with the underlying 
additional mortgages, amounts to something over f7,000,000. 

Section 3307 of the Eevised Statutes of Ohio provides that a 
company may increase its capital stock whenever, in the opinion 
of the directors, the same is insuflQcient for the construction of 
its road, or it becomes necessary for the transaction of its busi- 
ness to construct a second track, or to buy another road within 
the State, or for the purpose of extending tiie same, or to refund 
its debts, or for completing its line of road. Section 3308 pro- 
vides that before any stock can be issued a majority of the direct- 
ors shall call a meeting of the stockholders, designating the time, 
place, and purpose of the meeting, and the amount of stock re- 
quired, that notice shall be given at least 30 days previous by pub- 
lication in two newspapers, and by a like notice, mailed 30 days 
previous, to each stockholder whose résidence is known. And 
that, "if at such meeting the consent of the holders of a majority 
of tiie stock upon v?hich they would be entitled to vote at an 
élection of directors of the company be given, the stock of the com- 
pany may be increased to such amount as may be decided nec- 
essary or requisite for the purposes named in the preceding sec- 
tion." The purpose recited in the resolution adopted in this case 
was that of extending the line of the railroad company by pur- 
chase. Section 3310 requires that "ten days after the meeting 
the président and secretary of the company shall make an abstract, 
stating the whole amount of pre-existing capital stock, the amount 
authorized, the number of shares of stock upon which ail the in- 
stallments called for by the board of directors hâve been paid, 
and the vote at the meeting, and add a certificate that the provi- 
sions of the two preceding sections hâve been fully complied with; 
and they shall make afiQdavit to such abstract and statement and 
file the same in the office of the secretary of state, who shall cause 
the same to be recorded." 

It may be conceded that the course actually taken was not the 
statutory method provided for increasing the capital stock; that 
it was détective in the character of the notice, which was a notice 
for a mère annual meeting; and also in the failure to file the 
proper certificate with the secretary of state, and to hâve the 
same recorded in his office. But we are of opinion that the same 
reasons make this défense unavailable to the petitioners which 
prevailed against the flrst one oonsidered. The corporation in 
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which the petitioners axe shareholders assumed the eharacter and 
oapacity of a corporation with 80,000 shares of stock, and, without 
objection from the state, acted as such, and had so acted for 
more thaa two years. It had assumed that eharacter upon the 
authority of the almost unanimous vote of its shareholders, and 
had continued to exercise the functions incident thereto without 
dissent from any of them. Upon considération of thèse facts it 
is clear that not only the corporation, but the stockholders also, 
are now estopped to defeat any obligations assumed by that Com- 
pany on the ground that its stock was not equal to 80,000 shares. 
Concedingthat the limitation in section 3287 appliestoaconsolidated 
Company, and that such a company cannot hâve an aggregate indebt- 
edness, secured by mortgage, in excess of its capital stock, the 
limitation, it will be observed, is not upon the amount of the mort- 
gage, but upon the amount of the bonds issued which the mort- 
gage secures. The fact, therefore, that the mortgage is for f 10,- 
000,000, does not inTalidate it as security for $1,443,000 of bonds 
issued under it Of course, it is a mortgage which can be en- 
forced only to the extent of the actual obligations created under 
it, and, as those obligations do not exceed $1,443,000, it is only to 
be regarded as a mortgage for that amount. Taking it as such, 
with the other indebtedness, the total is less than $8,000,000, 
which the stockholders of the company by unanimous Tote agreed 
should be the capital stock of the company, and under which vote 
a large part of the increased stock was issued and subsequently 
voted. Under thèse circumstances we do not think that the cor- 
poration can be heard to urge section 3287 as a reason for in- 
validating the bonds by it, and that the stockholders who ao- 
quiesced in this action for more than three years are equally 
estopped to make such a defence. 2 Cook, Stocks & S. § 760; 
Allis V. Jones, 45 Fed. 148; Eeed's Appeal, 122 Pa. St 565, 16 Atl. 
100; Fidelity Insurance, etc.. Go. v. West Penn. & S. 0. R. Co. 
(Pa. Sup.) 21 Atl. 21; Wood v. Water Works Co., 44 Fed. 146; 
Water Co. v. De Kay, 36 N. J. Eq. 548. We do not think that the 
décisions of the suprême court in Nesbit v. Riverside Independent 
Dist, 144 U. S. 610, 12 Sup. Ct 746, and kindred cases, in which 
bonds were held invalid when issued in excess of an absolute limit 
fixed by statute, — as, for example, a percentage of the taxable 
value of property in a county, — hâve application to a case of this 
sort, where it is plainly within the power of the corporation, by 
properly increasing its stock, to issue bonds equal in amount to 
the increase, and where an increase is attempted, and the only 
defect is an irregularity in the method by which the increase is 
sought to be made, rather than in a total want of power to 
gecure it 

The third défense proposed is that the Consolidated mortgage 
was never authorlzed by the stockholders and directors at a legally 
called meeting. There is nothing in this défense. It rests on 
the absence of a record of such a meeting in the minutes of the 
railroad company; Ashley, one of the officers of the railroad corn- 
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pany, testifies positively that there was such a meeting, and réf- 
érence ia made in the subséquent minutes to such a meeting of 
the stockholders and of the directors. Whether the meeting was 
duly called in accordance with the requirements of the statute is 
immaterial, because the binding eflfect of the mortgage and the 
bohda hare been recognized at every annual meeting since its issu- 
ance, and by the payment of interest upon the indebtedness thus 
represented for three years. The binding efEect of the mortgage 
and the bonds was recognized by the petitioners themaelves, when 
acting as a reorganization committee. If there was any defêct 
by reason of a want of original authority to issue the bonds and 
mortgage, it has been cured by subséquent ratification. Hotel 
Co. V. Wade, 97 U. S. 13; Supervisors v. Schenck, 5 Wall. 772; 
Caay Oo, V, Society for Savings, 104 U. S. 587. 

Fourth. The next and last défense proposed to be made is that 
the bonds issued under the mortgage were diverted from their 
lawful purpose, or, rather, that there was an oyerissue of them 
beyond the limit fixed in the mortgage itself and in the bonds 
themselves for the purposes therein mentioned. The mortgage 
and the bonds, as already stated, limit the amount to be issued 
to f21,000 per mile of road then owned, and to |18,000 par mile 
of road to be constructed or acquired. The bonds issued under 
the Consolidated mortgage to buy the Lake Michigan road and 
the Frankfort & Southeastern road, with the obligations assumed 
as part of the purchase price, exceed $30,000 per mile. The limita- 
tion in the mortgage was not a limitation upon the power of the 
corporation itself. It was a contract with the bondholders, af- 
fecting the extent of their security. It is true that if the only 
authority for the issuance of thèse bonds was to be found in the 
resolution authorizing the mortgage and the bonds, the limita- 
tion in the mortgage would be a limitation upon the power of the 
directors to use the bonds in the purchase of roads at a greater 
rate than $18,000 per mile. But, if both the stockholders and 
the directors aequiesced in the issuance of bonds, at a greater 
rate under this mortgage, neither the corporation nor the direct- 
ors nor the stockholders can now be heard to urge the limita- 
tion of the mortgage as a reason for defeating the obligation of 
bonds issued in excess of that limitation. The évidence over- 
whelmingly establishes that ail the stockholders knew that the 
bonds were being issued in such a way as that the amount paid for 
the newly-acquired roads exceeded a rate of $18,000 per mile. It 
was brought to their attention by annual reports, and the re- 
port of the petitioners themselves recommending their plan of 
reorganization shows conclusively that they had full knowledge 
upon this subject. It might be some ground for complaint on 
the part of persons who purchased bonds under the mortgage if 
those who were to share in the security were increased in num- 
ber in violation of the assurance in the mortgage and the bonds. 
But certainly the corporation, which has taken the money or prop- 
erty of the bondholders with the acquiescence and the knowledge 
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of its stockholders, cannot be heard to urge sucli a limitation by, 
way of the défense to a suit to recover on the bonds thns issned. 
The proof shows that ail the bonds of the Consolidated company 
were issued for value. A slight attempt is made to show that some 
of the bonds were disposed of by James Ashley, Jr., financial agent 
of the company, as collatéral for his individual notes, but it has 
failed, and, whether it be tnie or not, the validity of the considéra- 
tion receired by the company for the great bulk of the bonds is 
undisputed and indisputable. The mortgage must therefore be 
foreclosed, and, if any of the bonds were fraudulently issued, they 
may be attacked before distribution, under the express provisic» 
of the decree for sale already mada The pétition is dismissed. 



MARION OODNTY v. GOLER et al. 

(Circuit Court of Appeals, Flfth Circuit December 11, 1S94.) 

No. 239. 

L Validitt of Countt Bonds— Constitutional La-w. 

The Texas statute of February 22, 1873, appolnting three persons named 
as commlBsloners and trustées of Marlon county, to procure sultable 
grounds and erect a courthouse and jall thereon, at an expense not ex- 
ceedlng $75,000, to be paid with county bonds, was not invalld as in- 
fringlng Hxe constltutional powers of the justices of the peace under sec- 
tion 20, art 5, of the constitution of 1869, which déclares that such jus- 
tices shall constltute a court havlng jurlsdiction similar to that theretofore 
eiercised by the county commlssioners, as may be provlded by law. 

S. Bamk — IssuANCE OF Bonds — Irbegulahitibs— Lbvy of Tax. 

The fact that no tax was levled to pay Interest and create a slnklng 
fund before the Issuance of the bonds, as requlred by section 3 of the act 
dld not render the bonds void, for the commlssioners had full power to 
contract the debt, and the duty was Imposed on the county govemment to 
exécute the bonds and provide for the interest and slnklng fund, and the 
failure of the county authorlties to perform their duty at the tlme specifled 
could not affect the validity of the bonds. 

In Error to the Circuit Court of the United States for the East- 
ern District of Texas. 

This was an action by W. N. Coler & Co., a firm composed of W. 
N. Coler, Sr., W. N. Coler, Jr., Bird S. Coler, and James W. Campbell, 
citizens of the state of New York, against Marion county, Tex., to 
recover some $50,000 alleged to be due upon certain bonds is- 
sued by that county. Of this amount, about $27,000 was claimed 
to be due on funding and refunding bonds, and about $32,000 on 
courthouse and jail bonds. A juiy was waived by written stipula- 
tion, and the case tried by the court, which flled written find- 
ings of fact, with its conclusions of law thereon. Judgment was 
entered in favor of the plaintiflfs for $59,757.43, with interest De- 
fendant brings error. 

The courthouse land jail bonds sued upon were issued under an 
act passed by the législature of Texas February 22, 1873. The 
provisions of this act which are material to the présent controver^ 
are found in sections 1, 2, and 3, which are as follows: 

Section 1. Be It enacted by the législature of the state of Texas: That J. 
T. Veal, J. Wilboura Young and John B. Llgon, be and are hereby appolnted 
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commlssloners and trustées of the county of Marion, In the state of Texas, ta 
procure grounds in a suitable location In the city of Jefferson, In the said 
county of Marion, upon which to erect a court house and jaU for the use of 
sald county, free of charge to said county. That said commissioners or any two 
of them may, after said grounds are secured, proceed as soon as practlcable 
to cause said buildings to be erected for the use aforesaid, and to pay for the 
same with the bonds of sald county as hereafter described, or to seU said bonds 
and pay for said buildings out of the proceeds arising from the sale of said 
bonds as to them may seem best 

Sec. 2. That when said grounds are selected by sald commissioners, and thft 
sum ascertained to be necessary to pay for said buildings, said commission- 
ers shall cause to be printed or engraved the bonds of sald county, to becomc 
due and payable twenty years after the date thereof, to bear interest at tb» 
rate of eight per cent per annum from the date of said bonds, and to haye 
coupons attached to each of sald bonds for each year's interest thereon, to be- 
come payable to bearer on the Ist day of July of each year after the date of 
thelr issuance. The total amount of said bonds shall not ezceed the sum of 
seyenty-five thousand dollars, and they shall be issued In sums not less than 
one hundred nor more than one thousand dollars each, which sald bonds 'when 
80 printed or engraved, as aforesaid, shall be slgned by the presiding justice 
of the peace of said county, and countersigned by the clerk of the district court 
of said county, and attested by the seal of said court, and shall then be num- 
bered and registered by the said clerk In the records of sald county and en- 
dorsed by any two of said commissioners, with a mémorandum as foUows, viz: 
"This bond is Issued by the county of Marion, in the state of Texas, to pay for 
building a coxut house and jail for said coun^," which said endorsemeut shaU 
be dated and slgned by sald commissioners or any two of them, and wlthout 
sald endorsements said bonds shall be null and roid. In case of a fallure of 
any of the commissioners to accept this trust or to act as such, any two of said 
commissioners may appoint a third one by recording sald appointment In the 
records of the district court of said county, but if no two of them shall act as 
Huch thën the county court shall appoint such number as may be required to 
fill the said commission. 

Sec. 3. That when said bonds are slgned and before they are Issued the 
county or police court of said county shall levy and thereafter cause to be 
coUected under gênerai laws of this state, a poil tax of flfty cents on each 
maie citizen of said county oyer twenty-one years of âge, and a tax on aU the 
real and Personal property of the said county to raise a sum sufficient to pay the 
annual Interest on said bonds, and a sinklng fund of two per cent to meet the 
principal thereof, which sum when so collected shall be used for no other 
purpose than that for which the same is collected. That said tax shall be 
annually thereafter leyied and collected and appropriated as aforesaid. That 
In the month of June of each year said county or police court shall advertlse In 
a newspaper published in said county, that they wIU on the Ist day of July of 
said year be ready to pay off and take up the amount of said bonds, which the 
funds on hand may meet, and if the holder or holders of any of sald bonds shall 
présent the same for payment In a sum sufficient to take up the funds on hand, 
said court shall purchase or pay ofC such an amount of the same as they may 
be able to do with the funds in thelr possession coUected and set apart for this 
purpose, and if none of said bonds are presented the said court shall sélect 
by drawlng from the whole nunjber of outstanding bonds a number of the same 
of an amount equal to the sum of money then on hand, and shall publish in 
said newspaper for one month, that they are ready to pay off and take up the 
amount of bonds aforesaid, and shall designate the number of bonds which 
haye been drawn as aforesaid, and notify holder or holders thereof to dellyer 
the same for payment, and If the said bonds designated as aforesaid be not 
presented and paid off they shall cease to bear Interest foreyer thereafter. 

The findings filed by the court were as foUows: 

FindIngs of Fact 

(a) Plalntlffs' pétition was flled in the United Statea circuit court at Jeffer- 
son against défendant, Marion county, on the day of June, 1892, upon a 

large number of oyerdue coupons or obligations, eut from tbree kinds of bonds 
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4ssuea and sold by défendant, to wlt, coupons eut from what are known as 
'•Courthouse and jail bonds," made June 30, 1873, bearing 8 per cent, interest, 
■and to run twenty years from date, interest payable annually on July Ist of each 
year; also from coupons eut from a bond known as "Marion county funding 
bond," Issued March 1, 1880, to become due March 1, 1900, and bearing 6 per 
cent. Interest from date thereof, and payable March Ist and September Ist of 
each year; also coupons eut from a bond known as "Marion county refunding 

"bond," issued day of May, A. D. 1882, and to faU due July 1, 1902, and 

bearing interest payable July Ist and January Ist of each year. (b) Tbat said 
•défendant, ùnder pleas and answers, denied the constitutlonal and légal right 
of Marion county to issue and sell tbe courthouse and jail bonds; that there 
•was a fallure of considération; that fraud entered Into the transaction; and 
-that the bonds and coupons were vold in the hand of the plalntiffs; and, as to 
the funding bonds, that the same in part was the funding of county registered 
scrip, and that there was fraud in this transaction, and an overissue to tiie 

■estent of $ , and thèse bonds were void to that extent. (c) Plaintifts de- 

murred, denied allégations of défendant, pleaded aequiescence and ratification 
by défendant, and estoppel. (d) The court flnds that the courthouse and jail 
bonds, to tlie extent of seventy-flve thousand dollars, were Issued by défend- 
ant county June 30, 1873, bearing 8 per cent interest, payable annually on 
July Ist of each year, and thèse bonds were Issued under and by vlrtue of an 
act of the législature approved Pebruary 22, 1873; that the said bonds were 
made and executed In strict conformity with said législative act dated Febru- 
ary 22, 1873; that at the January term of the eommissloners' or county court 
of Marion county, 1874, an order was made and entered levylng a tax to pay 
the interest and sinklng fund of said bonds, and the taxes to pay the Inter- 
«st and sinklng fund were coUected untll after 1876; that the funding bond was 
made and executed by défendant county under and by vlrtue cf an act of the 
législature approved March 25, 1879, and by orders of the eommissloners* court 
of Marion county made In pursuance of said law, whlch authorized the issue 
thereof, and levied the tax for Interest and sinklng fund, and the said bonds 
funded Indebteduess that existed prior to April 18, 1876, and Included in part 
overdue coupons of the courthouse and jail bonds; that the greater part of 
the debt funded conslsted of registered scrip, the amount of which the com- 
missioners' court, on February 5, 1880, ascertained to be, and so declared In an 
order of said court that day, $39,767.86, bearing 8 per cent Interest thereon; 
that the refundlng bond issued by Marion county was executed under two aets 
of the législature, one approved March 25, 1879, and one the 6th day of April, 
1881, and that the tndebtedness refunded by said bonds had Its inception and 
was created prior to April 18, 1876, and included in part coupons eut from the 
aforesaid courthouse and jail bonds; that the eommissioners' court made and 
entered proper orders authorizing the issuance of said bonds, the levy and 
collection of taxes for payment of the Interest and sinklng fund of the same, in 
pursuance of said laws; that said funding and refundlng bonds were made and 
executed in conformity to the said législative acts authorizing them and the 
orders of the eommissloners' c6iu:t. (e) The court finds from the évidence 
that the three sults were flled agatnst the défendant, Marion county, in the 
United States circuit court prior to 1886, by W. N. Coler, Jr., one of the plain- 
tlffs in this suit; and the causes of action in said sults were In part coupons 
■eut from the said courthouse and jail bonds, also those eut from said fund- 
ing and refundlng bonds, and a part of registered scrip; and that, pendlng 
said suits, said défendant county made a settlement thereof, and by decrees 
and orders of the eommissloners' court of Marion county made and entered 
September 11 and October 15, 1886, fully recognized the validity of said indebt- 
edness, and paid ofE same in compromise by the exécution and delivery of 
new bonds; and that the plalntiffs purchased said coupons sued on for value 
before maturlty bona fide, and wlthout notice of any inflrmities thereln; that, 
by the acts of défendant county in the levy, collection of taxes, and payment 
of interest on said several bonds, and the orders and decrees of the eommis- 
sloners' court In settlement of such, bonded indebtedness from time to time, 
the défendant has acquiesced in, conflrmed, and ratified the validity of an 
of several issues of bonds, (f) The court flnds that the amount of principal 
and interest at 6 per cent on ail the coupons of the funding and refundlng 
"bonds introduced in évidence, flgured up to September 28,1803, to be $27,391.39, 
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with 6 per cent. Interest thereon from that date; that the amount of principal 
and interest at 8 per cent on ail the coupons of the courthouse and Jall bonda 
offered In évidence, up to September 28, 1893, Is $32,366.04, with 8 per cent 
interest thereon from date; and the Judgment wiU be entered for the aggre- 
gate amount of 159,757.43, with 6 per cent Interest on $27,391.39, and with 
8 per cent interest on $32,360.04, from date. 

Flndlngs of Law. 
(1) That the courthouse and jail bonds were Issued under the constitution 
of 1869, and full power was conferred by It upon the législature to authMize 
counties to Issue twnds in such manner as prescribed by law. (2) That the 
act of Febmary 22, 1873, prescribing the manner and conferring the power 
upon trustées and Marion county to issue the courthouse and Jall bonds, was 
not In confllct with the constitution of 1869. See Sp. Laws 1873, p. 65, c. 9. 
(3) The power to create agents by coimtles to make contracts for building or 
repah^ng public buildings had exlsted slnce the act of December 29, 1849. See 
Oldh. & W. Dlg. art 275. (4) By section 20, art 5, Const 1869, the législature 
was clothed with authority to grant such powers as it saw fit to the commis- 
Bioners' court to make and issue bonds. Thls court became the créature of the 
law prescribed. The législature could Increase or dlmlnlsh its authority, or 
even take away ail other powers than such as the constitution had prescribed. 
The court therefore, condudes that the législature had the power and au- 
thority to pass the act of 22d February, 1873, and confer the power of making 
and issulng the courthouse and jail bonds upon trustées appolnted in the first 
Instance by the législature, and upon the offlcers of the county. The county 
had no power before this act to issue thèse bonds. Under thls act the power 
was granted under limitations to be exercised by the offlcers of the county 
and the trustées; and, the act having been pursued, the bonds were Issued, 
and therefore légal and vaiid. (5) The court further flnds that the funding 
and refunding bonds were made under the acts of March 25, 1879, and April 
6, 1881, after the adoption of the constitution of April 18, 1876, but the indebt- 
edness, funded and refunded, was created and existed prior to April 18, 1876; 
and that the rules of décision arising under the constitution of 1869 are appli- 
cable to thèse bonds; and that the same are légal and valid obligations. (6) 
The court further finds that under the évidence, the défendant has acquiesced 
in and ratlfied the validlty of the several issues of bonds in question; that 
for twenty years the défendant has recognized the courthouse and jail bonds 
as valid, enjoyed the proceeds, levied, coUeeted, and paid taxes on the interest 
and sinking fund, funded and refunded, and settled the interest maturing 
thereon, and, by reason thereof, the défendant is estopped now from disputing 
thelr validlty or repudiating their payment. (7) Finally, the law applicable 
to a bona fide holder, for value, of negotiable paper purchased before due, and 
wlthout notice of any infirmities thereln, entitles the plalntlffs to recover In 
thls suit Thèse obligations in the hands of plalntlffs, as innocent holders for 
value, had the right to présume that the bonds were made in pursuance 
of the laws grantlng the power; and the défendant cannot be heard to question 
their validlty in the hands of plaintlfCa as such holders and owners. The court, 
therefore, finds the law applicable to the évidence to be with the plaintifCs, 
and entitles them to judgment whlch is entered accordingly. 

F. H. Prendergast, W. T. Armistead, and L. S. Schluter, for plain- 
tiff in error, set up the following contentions: 

(1) That thls act is unconstitutional, because it gives to the commissloners 
itamed powers whlch. by the constitution of 1869 (section 20) are vested in the 
court composed of justices of the peace. Section 20: "Justices of the peace 
shall hâve such civil and criminal jurisdlction as shall be provided by law. 
And the justices of the peace in each county or any three of them shall constl- 
tute a court having such jurisdlction, simliar to that heretofore exercised by 
county commissloners and police courts, as may be provided by law. And 
when sltting as such courts the justice who résides at the county seat shall be 
the presiding Justice." It was claimed that the effect of this provision was to 
Invest the court of the justices with such jurisdlction as the county com- 
missloners and police courts had theretofore possessed, and that prior to that 
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time such Jurlsdlctlon was prescribed by Pasch. Dlg. Laws, art. 1055 (Hart; 
Dlg. art 217), whlcb reads as foUows: "The county courts may appoint an 
agent or agents> to make any contract on behalf of the county for the érection 
or repalr of any county building and to superintend their érection or repairing 
or for any otlier purpose autborized by law and the contracts or acts of aucli 
agent or agents duly executed and doue for or on l>eliaif of tlie county and 
witbin bis powers, shall be ralid and effectuai to bind such county to ail in- 
tenta and purposes." Re-enacted under the constitution of 1869 (Act Ang. 13, 
1870; 2 Pasch. Dig. 6128). 

(2) That, even if the court should find that the law vras constitutlonal, th« 
bonds must be held to be void, because the law was not complied with in issu- 
Ing tbem. The act provldes (section 3) "that wben sald Itonds are signed, and 
before they are issued," the county court shall levy a tax to pay the interest 
and 2 per cent sinklng fund every year. But It was proved and found by 
the court tliat the eourthouse and jall bonds were issued June 30, 1873, and 
that no tax was levied to pay the bonds imtil January, 1874. 

(3) That the fact that the county has levied taxes, and paid Interest on tba 
bonds, and created a sinking fund, did not estop it from denying their ralid- 
ity. 

W. S. Herndon and Ben B. Gain, for défendants in error. 

Before PARDEE and McGORMICK, Circuit Judgea, and BRUCE, 
District Judge. 

McGORMICK, Circuit Judge. The debt which is the considér- 
ation of the bonds involved in this case was contracted before the 
adoption of the constitution now in force in Texas. At the time 
it was contracted, there was no provision in the constitution of 
the state similar to section 9 of article 8, or to sections 5 and 7 
of article 11, of the constitution adopted in 1876. The constitu- 
tion being silent, the législature had power to provide, in its dis- 
crétion, for the taxing of property in the state, and for the distribu- 
tion and appropriation of the taxes to be raised. New Orléans v. 
Clark, 95 U. S. 644. 

The contention that the enabling act violated fundamental 
principles, and is therefore invalid, does not seem to be supported 
by authority. The contention . that the enabling act of February 
22, 1873, required provision to be made for the payment of the 
interest, and creating a sinking fund, before the contraction of the 
debt and the exécution of the bonds, does not appear to be sup- 
ported by the terms of statute. On the contrary, it appears that 
the authority given the specially named commissioners to contract 
the debt was full and complète, and the duty was imposed on the 
county government to exécute the bonds to meet the debt, and 
to provide for the interest and required sinking fund before issu- 
ing the bonds. The power to provide the eourthouse and jail 
is not made contingent on any action by the county. The con- 
tractor who erected the buildings might be paid in the bonds of 
the county, or out of the proceeds of the sale of its bonds; but 
the county could not, by its refusai to exécute the bonds, or by 
its refusai or neglect to provide for the levy and collection of a 
tax suffi cient to meet the interest and sinking fund, defeat the ex- 
écution of the power conferred by the statute to provide a eourt- 
house and jail for the county. Thèse necessary public grounds 
and buildings were secured; the bonds were executed and issued; 
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and at the January term, lèli, of the proper court of the county 
an order was made and entered levying a tax to pay the interest 
and sinking fund, and the tax was collected anriually for several 
years thereafter. We eee no ground to question the Talidily of 
the bonds. 

The judgment of the circuit court is affirmed. 



BARBES ASPHALT PAVING OO. T. CITY OF DBNVBB. 

(Circuit Court, D. Colorado. March 28, 1895.) 

No. 3,106. 

UVBICIFAL CORPOKATIONS — LiABILITT FOK ImPKOVBMENTS. 

The clty of D. passed an ordlnance provldlng for pavlng certain streets. 
In the clause relating to payment, It was provlded that the street-rall- 
way Company occupying A. street should pay such part of the cost of 
pavlng as was provided by the ordlnance grantlng It the rlght of way, 
and toat one-thlrd of the remainîng cost should be pald by the clty and 
two-thlrds by the abutting owners. Provision was made In regard to 
the manner of payment by the clty and the property owners, but not by 
the rallway company. The ordlnance grantlng rlght of way to the rall- 
way Company provided that such company should pave between Us 
rails and two feet outside thereof. A contract was made, under the pav- 
lng ordlnance, between the clty and a pavlng company, providing for 
payment by the clty and the property owners of their shares of the cost, 
but making no provision for payment by the rallway company. The 
City charter provided that the clty should not be Uable, under any clr- 
cumstances, on an implied assumpslt. Eeld, that It dld not appear that 
the clty had promised in any way to pay the pavlng company the cost 
of pavins between and two feet outside the rails, and that It could not 
be held llable, on the ground of négligence, In not providing for collec- 
tion from the rallway company. 

This was an action by the Barber Asphalt Paving Company 
against the city of Denver to recover for certain paving. Défend- 
ant demurred to the complaint 

Wolcott & Vaile and C. W. Waterman, for complainant 

A. B. Seaman, for défendant 

HALLETT, District Judge (orally). The Barber Asphalt Com- 
pany against the city of Denver is an action to recover the price 
of certain paving in the streets of the city which was done by the 
plaintifE. The facts upon which plaintiff relies are set forth at 
great length in the complaint: First, the ordlnance under which 
this work was done. In the twelfth section of that ordlnance pro- 
vision was made for payment. In the first clause of that section 
it is said: 

"That the several street rallway companles occupying Arapahoe street, 
or any part thereof, between sald limits, at the time of making sald im- 
provements shall pay such parts of the cost of sald paving as is provided 
by the «everal ordinances granting the sald companies their respective 
rights of way upon, over, or across said streets." 

Referring to the ordlnance which is hère mentioned, as granting 
• right of way to the railway company, it appears that it provides 
v.67F.no.l— 6 
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that the railway company shall pave between the rails and two 
feet on the outside of each rail, even with the track, whenever the 
city orders such streets to be paved. In section 12, before men- 
tioned (the ordinance under which the contract was made), pro- 
vision is made for payment by the city of one-third of the cost 
of paving parts of the street other than that which was put upon 
the railway company by the flrst clause, and two-thirds by the 
owners of lots abutting. The manner in which the city would 
pay, and the manner in which the owners of lots abutting would 
pay, is also set down in the ordinance. Nothing is said as to how 
the railway company shall pay, or how it shall be coUected from 
it in case the railway company refused to pay, but only that it 
shall pay. So that there is clearly appearing a defect in the ordi- 
nance in not providing some method of collecting from the street- 
railway company the cost of paving the part assigned to the com- 
pany. It is not put upon them in an effective way, as a charge 
upon the right of way, or as a debt against the company to be col- 
lected by suit or otherwise. As before stated, there is no manner 
of payment required; it is only declared that the company shall 
pay. A contract was made under this ordinance which provides 
for payment by the city of one-third of the cost outside of the track 
of the railway company, and two-thirds of the cost by the abutting 
owners. No provision is made for any payment by the railway 
company, by the city, or by the abutting owners in respect to the 
track of the railway company, and two feet on each side thereof. 
So that the question is whether the city can be charged as upon an 
implied assumpsit, or for négligence, as the counsel seems inclined 
to maintain, in not providing in its ordinance for the collection 
of this sum from the railway company. 

It is very clear that there cannot be an implication of assumpsit. 
There is in the charter of this city a provision that the city shall 
not be liable under any circumstances in that manner. That was 
decided by the suprême court of the state in the case of Smith 
Canal Co. v, City of Denver (May 21, 1894) 36 Pac. 844. There are 
cases to the eflect that if provision be made for collecting a tax 
of this kind, or money for the payment of paving from the abut- 
ting owners of lots, and the city fail in the collection for a consid- 
érable time, it shall be liable for the principal amount, appar- 
ently because of its failure, and upon some ground of négligence 
imputed to the city in that behalf. The case which discusses that 
question as clearly as any that I hâve seen is Commercial Nat. Bank 
V, City of Portland, 24 Or. 188, 33 Pac. 532. There was an ordi- 
nance for collecting the amount due for paving, and the city failed 
for a long time to proceed in that collection, and it was held pri- 
marily liable for the amount because of its failure to collect from 
the abutting owners. But there is no case that I hâve seen in which 
it is held that, because of the failure to make a sufficient ordinance 
in the flrst place, the city can be so charged. On the contfary, it 
is held in the case of Barber Asphalt Paving Co. v. City of Harris- 
burg, 62 Fed. 565, that a city is not chargeable upon the failure of 
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the law on wMch the tax is based. In that case the act nnder 
■which the city proceeded (an act of the législative assembly) was 
held to be void, perhaps anconstitutional ; and the city went on as 
if it were a good and valid act, plaintifE agreeing to hâve payment 
nnder the terms of an ordinance passed by the city from the abut- 
ting owners of lots. The whole matter failed because of the in- 
sufiSciency of the act, and the court said, and cited several déci- 
sions of the suprême court of Pennsylvania to the same effect, that 
the city was not liable upon the failure of the law. The defect 
in this ordinance must hâve been as clear to the plaintiff in this 
suit as to any one when the work was begun, and the plaintiff 
must hâve looked to the ordinance and the charter of the city to 
aacertain whether it could collect from several parties from whom 
payment would be due, or by whom payment was to be made. 
It does not appear but that the paving company relied upon some 
outside agreement — some collatéral contract — with the railway 
company for doing this work. It certainly cannot be said from 
the ordinance, from the contract, from anything that appears any- 
where, that the city promised to pay this sum to the plaintiff un- 
der any circumstances whatever. 
The demurrer to the complaint, I think, must be sustained. 



TERRE HAUTE & I. R. CO. Y. MANSBERGER. 

(Circuit Court of Appeals, Seveuth Circuit Aprll 8, 1895.) 

No. 178. 

Actions ïob Personal Injuries— Rehearino Denibd. 13 C. C. A 574, 66 
Fbd. 196, Reapfiembd. 

This was an action by William Mansberger against the Terre 
Haute & Indianapolis Kailroad Company to recover damages for 
Personal injuries sustained while in its employment The circuit 
court rendered judgment for the plaintiff upon the verdict of a 
jury in the sum of $7,000. Défendant brought error, and the 
judgment was heretofore aflBrmed. 12 G. G. A. 574, 65 Fed. 196. 
Défendant has now filed a pétition for a rehearing. 

On pages 59 and 60 of the record on appeal, certain proceedings 
which occurred in the trial court during the cross-examination of 
plaintiff are thus set out: 

Q. Dld you hâve at that tlme, or when you were employed upon the road, 
a copy of the time card, wlth a copy of the rules and regrulations on the 
back? A. Tes, sir. Q. Had that with you, and had read aU those rules? 
A. Tes, sir. Q. You know it was the duty of every man to read the rules? 
A. Tes, sir. Q. I wlsh you would look at this (exhlblting), and see whether 
that Is a copy of the time card and rules? A. That Is the one I got hurt 
on; y es, sir. Q. You recognize It? A. Yes, sir. 

Mr. Cralg: If the court please, we offer rules seventy-slx and seventy- 
seven. Mr. Golden: If they ofifer the rules, we wiU ofter them. The Court: 
They can be consldered in évidence. 

The rules mentioned were then read by Mr. Cralg, as follows: "(76) When- 
ever a train or englue Is run over any portion of the road wlthout a con- 
ductor, the englneman wlU be regarded as both conductor and englneman. 
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and act accordlngly. He wlU be requtred to make condnctor'» ninnlng re- 
ports, and return Ûiem to the proper officiais. (77) When the conductor la 
disabléd, the engineman will be accountable for tbe full charge of the train 
until an authorized person takes charge of it" 
Tbe plaintUC hère closed the évidence on his part 

On Behalf of Défendant 

Mr. Golden: I wlsh hère, now, if the court please, to ofTer rule sixty-seven. 
Objection: I don't thlnk it proves any Issue in the case. Mr. Golden: Let 
the court look at It The Court: I don't know in what Ught this case may 
be presented. Several différent views. Dépends on the views of counsel. 
I am Inclined to thlnk thls ought to go. Objection not sustained. 

Mr. Golden then read as foUows: "(67) Should any portion of the train 
be uncoupled while running, the brakeman must stop the rear section as 
quick as possible, the engineman belng careful to keep the forward section 
eut of Its way. The engineman and flreman must look back frequently to 
see that ail is right, and, in case the train is broken apart, great care must 
be taken to keep the forward part out of the way of the detached part, and 
every précaution used to preVent a collision. The engineman must in ail 
cases go back, under the protection of the flagman, after the detached x>or- 
tion. It must be absolutely sure it bas stopped. Trains going up behind 
will wait indeflnitely, unless otherwise ordered by the train dispatcher." 

BAKEB, District Judge. Notwitihistanding the statement re- 
ferred to by counsel for the plaintiff in error, found on page 60 of 
the record, it would seem from what is disclosed on page 59 of 
the record that ail of the printed rules of the time card were in 
évidence before the jury. Thèse rules had been exhibited to the 
défendant in error while testifying as a witness in his own be- 
half, and were identified by him. Thereupon, the attorney of the 
défendant in error oflered two of them in evidenca Counsel for 
plaintiff in error then said, "If they offer the rules, we will ofler 
them." The court said, "They can be considered in évidence." 
But, if we are mistaken in the conclusion that the record did not 
oontain ail the évidence, it was an immaterial error, because we 
examined the évidence with care, and reaehed the conclusion that 
it was sufficient to carry the question of négligence to the jury. 
We still a,dhere to that opinion. Hence, no error was committed 
in refusing to give a binding instruction. 

The other questions presented in the pétition of the plaintiff in 
error were considered and decided adversely to its contention. 
Having considered — and, as we still think, correctly decided — ail 
the questions presented by the record, no good purpose would be 
Bubserved by a further discussion of them. Pétition for a rehear- 
ing overruled. 

FLYNT BLDG. & CONST. CO. T. BROWN. 
(Circuit Court of Appeals, Second Circuit March 5, 1895.) 

t. NBaUQBNCB— CONSTBTJOTIOK OP RtTNWAT— EVIDENCE OF CuSTOM:. 

In an action for Injuries received by tripplng over a wooden runway, 
buiit across a sidewalk, on which to carry materlals for a building, the 
daim of plaintiff belng that the runway was composed of two layers of 
two-inch plank, making its entire height four inches above the sidewalk, 
and that its sidea arose therefrom perpendicularly, plaintiff, for the pur- 
pose of proving that the runway was not properiy made, may show that 
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the asual and ordloary way ot coiustructlng tbem waa to bare tbe ildes 
Blope gradually to the sldewalk. 
t. Samb— Opinion Evidence. 

In such case, where défendant claimed that the runway was composed 
of ceiling boards seven-elghths of an Inch thlck, laid two deep, plalntiff, 
for the purpose of showing that the runway must hâve been more sub- 
stantial, may ask an expert witness what efCect It would hâve to run elght 
loads per day, weighlng two tons eacb, over a runway composed of such 
boards, a witness for défendant having testiâed that that was the num- 
ber and weight of the loads drlven over it daily. 

Error to the Circuit Court for the Eastern District of New York. 

Action by Jacob A, Brown against the Flynt Building & Con- 
struction Company for personal injuries. Judgment for plaintiff, 
and défendant brings error. Affinned. 

Charles J. Patterson, for plaintiff. 
Jesse Johnson, for défendant 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

PER CURIAM. In December, 1891, the Flynt Building & Con- 
struction Company, the défendant in the circuit court, was engaged 
in altering a building upon Adams street, in Brooklyn, and for 
the convenience of the company and for the protection of the side- 
walk had bullt across the paved walk a wooden runway, over 
which material was carried into the building. The plaintiff tripped 
over thia runway, about 5 o'clock in the aftemoon of December 
18, 1891, at a point under the elevated railway, where the light was 
very dim, and broke his arm, and thereafter brought this suit 
against the construction company to recover damages for its al- 
leged négligence. The height of the runway above the sidewalk 
was a material and disputed question of fact The plaintifl's testi- 
mony was to the effect that the structure consisted of two tiers of 
planks, each two inches thick, the tiers or layers being placed 
crosswise to each other, and one above the other; making the en- 
tire height of the wooden way four or four and one-half inches above 
the sidewalk, from which its square sides rose perpendicularly. 
The defendant's testimony was to the effect that the runway was 
made of ceiling boards seven-eighths of an inch thick, laid in two 
similar layers, and that on each side where foot passengers ap- 
proached the way the boards were beveled off with a hatchet. 
The jury rendered a verdict for the plaintiff. The défendant as- 
signed two causes of error, each of which related to the admissi- 
bility of testimony. 

An expert witness was asked by the plaintiff, "What is the usual 
and ordinary way of constructing thèse runways resting upon the 
sidewalk?" The question was asked for the purpose of proving 
that the customary way was to nail a triangular board, called a 
"skewback," upon each edge of the double layer of planks, so that 
the top service of the skewback should slope towards the sidewalk, 
and présent a gradually inclined surface to persons as they ap- 
proach the runway, and prevent stumbling over a perpendicular 
«dge. The défendant objected to this question, which the court 
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àdmitted. It is true tliat the person who is charged with an act 
of négligence which has caused an injury cannot protéct himself 
, by showing that similar aets were customary in the community 
where he liTed. If an act is careless in itself, the légal responsi- 
bility for the carelessness is not mitigated by the fact that others 
are alike careless. But when the question is whether a structure 
is prpperly made, or work which, from its nature, involves dan- 
ger, is properly carried on, it is compétent for the party who has 
the burden of proving négligence to show that the other aban- 
doned the use of précautions which universal expérience had 
shown to be necessary. Thus, where work in a mine was being 
carried on under known circumstances of danger, without précau- 
tions on the part of the superintendent to avert the resuit of 
which he had been wamed, évidence was given that "such précau- 
tions were practicable, and frequently adopted in other mines" 
(Pantzar v. Mining Co., 99 N. Y. 368, 2 N. E. 24); and where the 
question was whether sufflcient précautions were provided by an 
employer for the safety of his workmen in their work, évidence 
was given that a specifled method of construction of the machinery 
and appliances would hâve added to the safety of the employés, 
and vra.s usual in like work (Davidson v. Cornell, 132 N. Y. 228, 
233, 30 N. E. 573). While it is true that the question of the inhérent 
négligence of an act which has produced an injury does not dépend 
upon the fact that similar acts had become common without injury, 
yet, when gênerai expérience has shown that in the construction 
of buildings or machinery certain précautions must be taken to 
avoid oalamity, it is évidence tending to prove négligence that 
thèse précautions were deliberately omitted. As has been stated, 
the height of the runway above the sidewalk was a question in 
issue. The défendant asserted that the wooden walk was made of 
boards seven-eighths of an inch thick. A witness for the défend- 
ant had testified that the weight of the loaded trucks which were 
driven over the runway was two to two and a half tons, and that 
on some days as many as eight such loads were driven over said 
runway. For the purpose of showing that the runway must hâve 
been more substantial than as claimed by the défendant, an expert 
witness for the plaintifl was asked what effect it would hâve to 
run eight loads per day of brick, of two tons each, over a runway 
composed of seven-eighths inch pine planking. The admissibility 
of this question against the objection of the défendant as incompé- 
tent is the second subject of error. The défendant thinks that 
the question was asked for the purpose of disproving that which 
the plaintifE had àdmitted in his complaint, viz. that the runway 
was made of boards. The question was asked for the purpose of 
showing the improbability of the defendant's testimony that the 
walk was made of thin ceiling boards, and was admissible. The 
judgment of the circuit court is affirmed, with costs of this court 
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TEXAS & P. RY. CO. T. OODT. 
(Circuit Conrt of Appeals, FIfth Circuit February 6, 1895.> 

No. 316. 

1. Tkiai,— Omission to Instkuct on Measuhb of Damaobs. 

Défendant cannot. complaln of the court's omission to Instruct the Jury 
as to the measure of damages when he bas failed to request a proper 
cliarge; and this Is espeeially true where the action Is for personal in- 
juries producing total disability on the part of a man, but 35 years old, 
previously in vigorous health and earning over $65 a month, who clalms 
only $10,000, as in such case it would seem safe to trust the average 
jury to measure the damages correctly. 

3. Railwat Companies— Accident at Ckossino — Instructions as to Nboli 

aBNCB OF TrAVELEK. 

An instruction declaring, In substance, that a person about to cross a 
railroad tracli is requlred to exercise due care fitted to the time, occa- 
sion, and circumstances,— such care as an ordinarily prudent man would 
exercise under similar circumstances,— Arfd to be correct and sufflcient; 
and held, further, that there was no error in refusing a requested charge, 
that plaintifif was bound "to stop, look, and listen," before attempting 
to cross the track. 

S. 8amb. 

A requested charge "that the rights of the raUway company and of 
the public are not equal, but the right of tbe company is superior to the 
right of the traveling public on ail parts of its track, even at crosslngs," 
hdd to be defective and misleading, even if conceded to be technlcaily 
correct, as people hâve the same right to travel upon streets as railway 
companics hâve to run trains on their tracks. 

In Error to the Circuit Court of the United States for the North- 
ern District of Texas. 

This was an action by Henry D. Cody against the Texas & 
Pacifie Eailway Company to recover damages for personal injuries 
sustained while attempting to cross defendant's tracks on Jennings 
avenue, in the city of Ft. Worth, Tex. In the circuit court judg- 
ment was rendered for plaintiff, upon the verdict of a jury, in the 
sum of $7,500. Défendant brings error. 

Among the instructions given by the court, which are com- 
plained of by the défendant and assigned as error, were the fol- 
io wing: 

"The plaintiff, If he was Injured on Jennings avenue while attempting to 
cross defendant's track, was required to use due care himself to avoid 
danger. The care which a person who crosses a railroad track on a Street 
in a City is required to use is a question of fact for the jury. It varies witb 
the surrounding circumstances. Such person is required to use due care to 
avoid danger. Stiould he not do so, and his own négligence is the proxi- 
mate cause of his Injuries, he cannot recover, although the railroad com- 
pany may not bave given the signais which the law requires to indicate 
the approach of the train." 

"Should you believe from the évidence that tbe plaintiff loiew, or by the 
use of reasonable diligence might bave known, of the approach of defend- 
ant's train, and thereby hâve avolded the danger, then you will flnd for 
ttie défendant." 

"A person attempting to cross a railroad track bas the right to expect 
that the railroad will give the signais required by law, and if he is wlthout 
fault, and such neglect on the part of tbe road results in his injury, then 
he cannot recover." 
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"The degree of care that was proper care on the part of the plalntlft and 
■défendant must fit and grow out of the time, the occasion, and clrcumstan- 
ces. If the night was dark and mlsty, and no arc light or other light lit up 
the crosBlng at Jennings avenue, then to the extent that such facts. If at 
ail, Increased the danger at the crossing of Jennlngs avenue, then to that 
extent was greater care and prudence required of both plaintiff and défend- 
ant at said crossing." 

"The care to be exerclsed Is such as an ordinary prudent man would ex- 
ercise under slmilar clrcumstances. Thls is the true rule, whether applied 
to the alleged négligence of the rallroad company or the alleged contribu- 
tory négligence of the platntiff, and what is due care under a given state 
of facts must be determined by the jury by applylng the rule as to what In 
thelr judgment a man of ordinary prudence would hâve done under the 
clrcumstances shown by the évidence." 

The second assignment of errer was in the following terms: 

"The court erred In that portion of Its charge whereln it instructed the 
Jury that if they found for plaintiff they would flnd for him in any sum ûot 
to exceed $10,000, in this: that said charge prescribed no measure of dam- 
ages, but leaves thelr assessment to the unbridled discrétion of the Jury." 

T. J. Freeman, for plaintiff in errer. 

Farrar, Jonas, Kruttschnitt & Ginley, for défendant in error. 

Before McCORMICK, Circuit Judge, and BRUCE and TOULMIN, 
District Judges. 

McCORMICK, Circuit Judge. Reducing the assignment of errors 
in this case to its due proportions, excluding répétitions and argu- 
ment, it appears that the plaintiff in error contends that the trial 
court erred (1) in refusing to direct a verdict for the défendant; (2) 
in failing to instruct the jury as to the measure of damages; (3) 
in refusing to instruct the jury in the very words that it is the duty 
of a traveler to stop and look and listen, etc., before attempting to 
cross a railroad track; (4) in refusing to charge the jury that the 
right of the railroad company on every part of its track is superior 
to that of the public. 

Five of the répétitions of the first assignment of error are in 
express terms based on the defendant's view of what "a fair prépon- 
dérance of the évidence showed." It can hardly be made clearer 
that the case was not one to be withdrawn from the jury. The 
défendant did not submit a proper charge on the measure of dam- 
ages. The plaintiff had lost his leg; had been two months in the 
hospital; had required and received médical, surgical, and other 
attention proved to be of the value of |700. He was 35 years old; 
a man of sound and vigorous health up to the injury; earning |65 
a month, besides board and washing, the year round. After the 
injury he could go only on crutches; could not earn any wages in 
the calling he had followed for the next preceding 11 years. He 
claimed only $10,000 damages. The court might safely trust the 
average jury to measure the damages. The settled rule is that the 
party cannot complain of such omission when he omitted to pro- 
pose and request a proper charge. If the défendant had suflered 
injury from the want of such a charge, — which it bas not, — it would 
be barred of redress by its contributory négligence. As to the 
third ground of error in our rédaction of the assignment we are of 
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opinion that the charge of the court on that snbject was correct and 
Bufficient. It was therefore right to refuse the requested charge. 
"A judge is net bound to charge upon assumed f acts in the ipslssima 
verba of connsel, nor to give categorical answers to a judicial eate- 
chism based on such assumption. Such a course would often mis- 
lead the jury instead of enlightening them, and is calculated rather 
to involve the case in the meshes of technicality than to promote 
the epds of law and justice. It belongs to the judicial office to 
exercise discrétion as to the style and form in which to expound 
the law and comment upon the facts; and if a judge states the 
law incorrectly, or refuses to state it at ail, on a point material to 
the issue, the party aggrieved will be entitled to a new trial. But 
when he explains the whole law applicable to the case in hand, 
as we think was doue in this case, he cannot be called upon to 
express it in the categorical form, based upon assumed facts, 
which counsel choose to présent to him." Improvement Co. t. Stead, 
95 U. S. 161. The fourth ground of error assigned is not well taken. 
The refused charge was in thèse words: "You are instructed that 
the rights of the railway company and of the public are not equal, 
but that the right of the company is superior to the right of the 
traveling public on ail parts of its track, even at crossings." If we 
concède that, as an abstract proposition, the language of this re- 
quest is technically correct, still, standing alone, as a requested 
charge, it is defective and misleading; for the people hâve the 
eame right to travel on public streeta and ordinary highways that 
railway companies hâve to run trains on their railroad traoks. The 
ludgment of the circuit court is afQrmed. 
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et al. 

(Olrcnlt Court, N. D. Ohlo, W. D. March 14, 1895.) 

No. 1,182. 

L Mastbb and Sebtaht — Nbqligbncb— Debailmeiît of Railboad Tbain. 
Wbere a railroad train was deralled and thrown down an embankment 
Into a marsli in sucb position that ttie contents of tlie tender were 
thrown into tbe cab of the overtumed engine, and no sound -was there- 
after beard from the fireman and englneer, held, botb as matter of fact 
and matter of law, tbat the derailing of tbe train was the cause of their 
death, and that although an oil car was coupled next to the tender, 
wbicb after tbe accident dlscharged oil into the cab, causing it to take 
flre and bnm up, yet the placing of such oil tank in that position in the 
train by tbe coservants of tbe engineer and fireman could not be con- 
Bldered aa a contributing proximate cause, which would bar a recovery. 

S. 8ahB — PbESDMPTION FBOM OcCtTRRBNCB OF ACOIDBNT. 

The fact of the derailment of a train or a sliding and giving way of 
the entire roadbed, over a newly-constructed embankment, makes a 
prima facie case of négligence, which it is the duty of the défendant to 
overcome by tëstimony showing tibat ail proper précautions were taken 
In preparing for and carrying on the work of conatructing the embank- 
ment, and in running trains over it. 
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8. DAUAflEg FOK "Weonoful Dbath — Amount— Statb Statctes. 

The fact that the législatures of a large number of states hâve Umited 
the amount of recovery in cases of death by wrongful act to $10,000 hdd 
to be a législative coastructlon of a falr maximum awarfl, whlch sbould 
not be exceeded by a fédéral court upon Interventions agalnst a receiver 
operatlng a road under direction of the court. 

Thèse were intervening pétitions flled by Cassie Alberts, adminis- 
tratrix of George Alberts, deceased, and by Ida B. Beaulieu, ad- 
ministratrix of Silvio H. Beaulieu, deceased, in the suit brought by 
the Parmers' Loan & Trust Company against the Toledo, Ann 
Arbor & North Michigan Kailway Company and others, to recover 
damages for alleged négligence of the receiver and his agents and 
employés, resulting in lUie death of the petitioners' intestates, re- 
spectively. On the 6th and 25th days of April, 1894, respectively, 
orders were made referring the matters set forth in the pétitions 
to L. S. Trowbridge, spécial master, to ascertain and compute the 
damages of the petitioners. By stipulation, the testimony in each 
case was made admissible in the other, as the death of both in- 
testates was caused at the same time and by the, same accident. 
The spécial master having flled his report, the case is now heard 
upon exceptions to the same. The material parts of the report are 
set forth below: 

On the 25th of October, 1893, George Alberts, the husband of the petitioner 
Oassie Alberts, of whose estàte she is admlnistratrix, and Silvio H. Beaulieu, 
the husband of the petitioner Ida B. Beaulieu, and of whose estate she is 
admlnistratrix, were kllled, whlle in the employment of Wellington R. Burt, 
the receiver of the défendant rallway company. As the whole case centera 
about thelr death, a brief statement leadlng up to thls catastrophe will be 
necessary, The railway, whlch the receiver was at that time, and still Is, 
operatlng, between the stations of Hamburg Junction and Pettysville, passed 
over two tamarack swamps, known as the north and south marshes. There 
was considérable testimony relating to the north marsh, but it may ail 
be disregarded, as the events connected wlth thls case are confined to the 
south marsh. The roadbed across thls marsh was origlnally buUt 9 or 10 
years ago, and was from X^ to 2 feet high. There was no évidence that 
there had ever been any unusual sinklng of the roadbed. To Improve the 
track and do away wlth a steep grade on the north slde of the marsh, the 
receiver, through his gênerai manager, Mr. Ashley, determined to ralse 
the roadbed or embankment across thls marsh to a helght of 8 or 9 feet. 
Work was commenced on the 2d of October, and continued untll the 25th 
of October. It is not clear whether the embankment was consldered as 
flhlshed at that time or not Mr. Rlggs, the chief cngineer, sald it stlil 
lacked two or tlu-ee Inches of belng up to the requlred grade. Mr. Stein, 
the master of construction, seemed to think It was completed, and spoke 
bf the work train taklng the men to Howell as if they had finished that job, 
but, as the men boarded at Howell, that circumstance may hâve been 
nbthlng more than the usual going home at nlght. It Is not very Important 
whether It was consldered finished or not A train load of earth was 
dumpéd on' the embankment at the place where the accident afterwards 
oocûrred, betweça 4 and 5 o'dock In the aftemoon of October 25th. The 
work train iMissed over the track ' twlce after that About a quarter past 
flve o'clock a passenger train passed over it Between 6 and 7 o'clock a 
freight train of 27 cars, drawn by a heavy locomotive, left Hamburg Junc- 
tion, bound north. When about one-half or two-thlrds of the way across 
the mairsh, the track and the embankment under the locomotive sUd ott 
to the east The locomotive and tender and seven cars were deralled. the 
locomotive thrown over on Its slde near the foot ol the émbankmept, the 
cab being thrust two or three feet into the soft muck of the marsh, beyond 
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tbe foot of the embankment A flat car carrying an oU tank was next to 
the tender. The tendér was doubled around and lylng next to the engine, 
Its rear being towards the front of the engine. The oll tank was lytng, 
one end on the tender, and the other npon the bank. The oll ran ont 
through a crack In the tank, down the bank onto the tender, and Into the 
cab; took fire, and burned np. George Alberts, who was the flreman on ttie 
locomotive, and Silvlo H. Beaulieu, who was the englneer on the toco 
motlve, were never after seen, and no portion of thelr remalns that could 
be identifled! was found, The rlght of the complalnants to recover In thls 
case and the liabillty of the défendant must dépend npon where thé 
responslbillty for the accident shall be found to rest. 

On behalf of the complalnants, It Is claimed that the accident was due 
to the faulty construction of the embankment across the marsh, and the 
want of such care and attention as, under the clrcumstances, ordlnary 
prudence required; that the embankment sloughed off or slid away on' 
the east side, causlng the engine to fall over on Its slde. On behalf of 
the défendant, It Is claimed that the accident was due to the slnklng or 
glving way of the foundatlon under the embankment; that that was a 
latent defect, not dlscoverable by ordlnary means; and that the défendant, 
havlng exerclsed ail the caré and taken ail the précautions which a reason-' 
able prudence would requlre In constructing the embankment, is not llable. 

Before proceeding to the considération of the main questions tnvolved, I 
désire to dispose of two mlnor matters. 

It was urged with much persistence by one of the counsel, on behalf of the 
défendant, that the complalnants, havlng alleged in their pétition that "thé 
grade of said road • * * settled, the ground and earth thereunder giving 
way, and slid out on the east slde, and toppled over," etc., could not base 
thelr daims upon any other theory than that of the slnking or glving way 
of the foundatlon underneath the embankment; that Is, the soft muek Of 
the marsh. I cannot agrée with the counsel's construction of the phra- 
seology of the allégation in the pétition, or the conclusions which he drew 
from it, but do not thlnk It necessary to discuss the subject. 

In the amended answer of défendant, it was alleged that the complainr 
ants could not recover by reason of the contributory négligence of a fellow 
servant of thelr decedents. In maklng up the train, and placlng an oil car 
next to the locomotive, in violation of an established order of the défendant. 
I hâve not been fumished with a copy of the amended answer, but such 
is my recollection of the allégation. No évidence was ofCered to show any 
such order. It was not contended that the placlng of the oll car next to 
tbe engine contributed In any way to the derallment of the train, but that 
it may posslbly hâve contributed to the death of the englneer and flreman. 
The most that could be claimed for It would be that it may bave aggravated 
the Injury. But that, as a question of fact, Is purely spéculative, and not 
supported by any évidence. If the men were dead when the fire broke ont, 
then the placlng of the oil car next to the. engine was of no conséquence. 
It dld not contribute to thelr death. There is not much positive évidence on 
the subject, and the conclusion must be rather from inference than from 
positive proof. Some tlme elapsed between the derailment of the train 
and the breaking out of the fire. Not much, it is true, but some tlme; 
perhaps two minutes, more or less. No outcry was heard, and they had 
not been able to extrlcate themselves from the muck. When the conductor 
Fludder reached the engine, standing where he could put hls hand on it, 
he could hear no soimd of buman volce. Brakeman Good, on the other slde 
of the fire, shouted to his brother brakeman, but recelved no responsa 
The engine had been thrown over, and the cab thrust two or three feet 
into the soft muck of the marsh. The contents of tbe tender, doubtless 
several tons In welght of coal, had been overturned Into the «ngine and 
cab. The door of the fire box was opened, and Its contents had been 
emptled Into tbe cab. Such portions of tbe remains of the englneer and 
flreman as were afterwards found were taken from the bole made by tbe 
cab in the muck, at tbe foot of tbe embankment I thlnk, therefore, ibat 
tbe prépondérance of tbe évidence Indlcates that tbe death of tbe englneer 
and fireman was caused by the derailment and OTertumin^ of the engine.; 



f6 FEDEEAL EEPOETEB, VOl. 67. 

and not by the flre which afterwards ensued; and so I find as a matter ot 
façt If, however, I should be mlstaken as to that fact, there would still 
be left the question whether the négligence complained of would be a bar 
to the complalnants' right to recover. It is hardly withln the scope of 
this report to enter upon a thorough discussion of the subject of contrlbutory 
négligence. I think it may be safely stated that the foUowing principles 
are well established by authorlty: 

As stated by Judge Oooley (Oooley, Torts, p. 816): "The négligence that 
will defeat a recovery must be such as proxlmately contrlbutes to the Injury. 
The remote cause wUl no more be noticed as a ground of défense than as 
a ground of recovery." In other words, the négligence of a fellow servant 
of the plaintiffs, to be a bar to recovery, must hâve been the proximate 
cause of the injury, or, at least, must bave contributed to the proximate 
cause. It was said by Ooleridge, J., that "that négligence upon the part of 
the plalntlfl! which is to bar his recovery should bave substantlally con- 
tributed to the occurrence of the injury, and not merely to its amount" 
Sills V. Brown, 9 Car. & P. 601; Patt Ry. Ace Law, § 48; Wasmer y. 
Railroad Co., 80 N. Y. 212. Where the plaintiff's négligence contributed 
merely to aggravate the injury, without contributlng to the happening of 
the accident, it will be no bar. Stebblns v. Railway Co., 54 Vt. 464; Gould 
V. McKenna, 86 Pa. St. 297; Shearm. & E. Neg. f 95; Lane v. Atlantic 
Works, 107 Mass. 104. 

What was the proximate cause of the injury In this case? Manifestly, the 
derallment of the train. "Proximate cause is the efficient cause that necessarily 
set the other causes in opération. The causes that are merely inoidental, or 
Instruments of a superior or controUing agency, are not the proximate and re- 
sponsible causes, though they may be near in point of time. The proximate 
cause, therefore, must be that which preceded and directly brought on and 
set In motion the Intermediate séries of incidents which ended in the casualty." 
Pennsylvania Co. v. Congdon, 134 Ind. 226, 33 N. E. 795; Whart. Neg. § 341. 
"No wrongdoer ought to be allowed to apportion or quallfy his own wrong; 
and that, as a loss has actually happened whilst his own wrongful act was in 
force and opération, he ought not to be permitted to set up as a défense that 
there was a more immédiate cause of the loss, if that cause was put in opéra- 
tion by his own wrongful act To entitle such party to exemption, he must 
show, not only that the same loss might liave happened, but must hâve hap- 
pened if the act complained of had not been done." Davis v. Garrett, 6 Bing. 
716; Beauchamp v. Mining Co., 50 Mich. 163, 15 N. W. 65; cited in Cooley, 
Torts, In note, p. 78. "My remote négligence wiU not protect a person who, 
by proximate négligence, does me an Injury." Whart. Neg. § 324. 

I think it will not be serlously argued that the position of the oil car In the 
train, or Its proxlmity to the locomotive, contributed In the slightest degree 
to the derallment of the engtne. As was well said on the hearlng, if the oil 
car had been the last car in the train, or had been left out entirely at Toledo, 
the roadbed and embankment would hâve slid away as it did, and the englue 
hâve been deraUed as it was. I flnd therefore, as a fact, that the placing of 
the oil car next to the engine. If négligence on the part of a fellow servant, 
was not, in the eye of the law, contrlbutory to the accident, and constitutes no 
défense In this case. 

I am broijght now to the considération of the more serions and Important 
question: What caused the accident by which the complalnants' decedents 
lost thelr livesî Was the accident due to the sinking of the earth or foimda- 
tlon under the embankment, and had the défendant used ail the care which 
ordinary prudence in such a case would requlre, or was it due to the givlng 
way of the embankment itself, and had the défendant used such care and pré- 
caution in its construction as would acquit him of ail blâme? An intelligent 
considération of thèse questions renders necessary some références to the évi- 
dence, which X wUl endeavor to make as brlef as the importance of the case 
WiU allow. 

It was stated by ail the experts who testifled on the snbjeet— and I présume 
wlli be oonceded— that the flrst duty of the défendant before ralslng the em- 
bankment was to ascertain, by proper soundings, the condition of the marsh, 
ind the depth of the muck or soft earth on the Une where the old embankment 
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was bullt The défendant recognized that duty, and offered évidence tending 
to prove the taking of such soundlngs. On thls point there are remarkable 
discrepancies tn the statements of witnesses for the défendant. Mr. Ashley, 
the gênerai manager for the défendant, testifles that he went to the locallty on 
the 2d of October, 1893, In his private car, for the purpoee of maklng sound- 
lngs across the marsh or swamp; that he left hls car on the sldlng at the Ice- 
faouse at Hamburg Junctlon; that he commenced hls soundlngs about 250 feet 
front the south side of the marsh; that he went north, making soundlngs at 
Interrals of 18 to 20 feet, untU half way across the swamp, afterwards at longer 
Intervais; that he made 10 or 12, or perhaps 15, soundlngs in ail,— not more 
than 15; that they extended across the marsh, whlch he estimated to be about 
700 or 800 feet In wldth; that he made soundlngs at about the place where 
the accident afterwards occurred, and found the depth to be about 8 feet; that 
the depth of the soundlngs ranged from 4 to 14 feet; that he made no record 
of them, and did not direct Mr. Stein, then superlntendent of track, to make 
any record; that he did not see Mr. Stela make any record, though Mr. Steln 
afterwards told him that he had done so; that the rod was easily removed 
after being Jorced to the bottom; that he removed It alone; that the work was 
begun the followlng day, and was In contlnued progress up to the tlme of the 
accident, and up to the présent time. "The work Is just now completed." Mr. 
Biggs, a dvll englneer for the receiver, testifles that Mr. Ashley and Mr. Stein 
made soundlngs several weeks prier to the commencement of the work; that 
they were reported to hlm by Mr. Stein the day they were taken, but not In 
wrltlng; did not see any wrltten record of soundlngs; that the work was begun 
a week or so after he had made his plans for doing the work. Wltness pre- 
sented a blue print (Exhlblt — ), showlng the profile of the old grade and the 
new grade llne, the wldth and slope of the embankment, etc., and stated that 
the scale was 5 feet to the Inch; that the distance from the north end of the 
marsh to the lower end of the map was 800 feet; but that the marsh extended 
1,400 feet beycnd. He thought there was an error of judgment in soundlng. 
Mr. Stein, at that time superlntendent of track, testified: That on the 2d of 
October he met Mr. Ashley by appointment, and asslsted Ip making the sound- 
lngs, and In some cases In taking the rod eut Mr. Ashley left hls car on the 
Bennett sidlng. That he entered the soundlngs in hls book, just as quick as 
the rod was puUed out and cleaned off, and he had washed his hands. No 
soundlng was complète until he had It down in his book. That he did not glve 
englneer any soundlngs or figures of soundlngs. Never reported soundlngs to 
anybody, and never took record of any other soundlngs. Thèse soundlngs com- 
menced 300 feet north of where the wreck afterwards occurred, and went south, 
and hls record contlnued to a point 600 feet from where he commenced. There 
were further soundlngs, but he made no record of them. The page of the book 
upon which the record of the soundlngs was made Is remarkably clean for one 
used In that way, and the figures and handwrlting are remarkably good, being 
made under such cireumstances. 

I cannot resist the conviction that thls record was entlrely an afterthought, 
and was not made at the time, but afterwards, from recollection or Information 
of others. The wltness, In making it, commenced at the opposite end of the 
marsh from where Mr. Ashley commenced. If this record was made at the 
tlme, as testified to, it is Incredible that Mr. Ashley should not hâve known it 
Other witnesses assert most positively that there was no sidlng at Bennett's; 
that It had been taken up some time before. It is not worth whlle to consider 
In détail the many and various contradictions In the statements of thèse wit- 
nesses. It Is Impossible to reconclle them. They cannot ail be true. Some one 
of the three must hâve been mistaken, but whlch oneî If the marsh was 
2,200 feet across, as Riggs testifles, and be measured 800 feet of it, and Ashley 
made the number of soundlngs that he testified to, then elther he could not 
hâve covered the whole estent of the marsh, or his soundlngs were at much 
longer Intervais then he supposed. If, In the exercise of ordinary care and pré- 
caution, It was necessary to make soundlngs at ail, of whlch there seems to be 
no doubt, then It was equally necessary that they be made thoroughly and 
carefully. TJpon that subject thèse numerous contradictions by défendants wit- 
nesses would seem to cast a reasonable doubt, especlally In vlew of thte f act 
tbat in one soundlng, made by Prof. Qreen, a dislnterested wltness, at the place 
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whare the accident occurred, the soundlng rod was put down 80 feet wlthout 
reachtog solld bottom. If the case depended on that fact, I should be obliged 
to flnd that the défendant bas not shown by a clear prépondérance of évidence 
such care and précaution as ordlnary prudence, under the drcumstances, re- 
quù-ed. But, In the Tiew that I take of the case, the soundings are not of great 
importance. 

The Slnklng of the Foundation. 

To establlsh the theory that the accident was caused by the slnklng of the 
foundatlon under the embankment, the défendant sought to show that on two 
occasions, one on the 26th or 27th of October, 1893, and the other In the sprlng 
of 1894, In digging down at the place of the accident, they found the old road- 
bed three or four feet below the level of the marsh. Mr. Stelu testified that 
on the 26th or 27th of October, in digging down to get a solld foundatlon for 
the jacks, to ralse the engine, he found the old roadbed. It does not appear very 
distinctly Just where that excavation was made, but It must hâve been made 
near the foot of the embankment; otherwlse It could not hâve reached the 
marsh at ail. A couple of weeks before hla examlnatlon, he made another ex- 
cavation, for the purpose of findlng the old roadbed, and he found. It three or 
four feet below the level of the marsh. "It went down level, and a llttle over 
four feet." The place of thls excavation was fixed wlth great partlcularity. 
It was on the slde of the slope at the bottom. It was about 13 feet from the 
fence, and he points out on Exhlblt B the place. He knew the old roadbed, 
could tell It when he saw It It Is not too strong to characterlze thls testlmony 
as reckless. He had already testlfled that the old roadbed extended beyond 
the tles 114 feet on each slde, and that the new roadbed was 38 or 40 feet wide 
at the bottom. It foUows, then, as a mathematical certainty, that the place 
where thls excavation was made was at least 9 or 10 feet beyond the extrême 
edge of the old roadbed. To find the old roadbed there was a physical impos- 
siblllty. It could not hâve been there, as he testlfled, unless, by some Incon- 
ceivable freak of nature, It had sllpped out from under the mass of new ma- 
terial tlrnt had been placed on it, and slld away, horizontally on a level, a 
distance of 9 or 10 fçet. 

It would seem reasonable that, if there had been a givlng way of the 
foundatlon, the whole roadbed would hâve sunk unlformly, but It dld not. 
Had It done so, the engine would not hâve tlpped over. By a great pré- 
pondérance of évidence, the west slde stood up, and was nearly as high 
after the accident as before. The top may hâve been dlsturbed by the 
sliding away of the track, but evldently there was no sinking. To conflrm 
defendant's theory, it was sought to show that there was a sinking about 
90 feet north of where the engine went down. Mr. Stein testlfled that the 
mornlng after the wreck, about 11 o'clock, he found the roadbed was down 
4 or 5 feet. The tles were hanging to the rails, so a man could crawl under 
the tles, He Is conflrmed somewhat by wltness Kettel, but contradlcted by 
wltness Russell, who had charge of the work train, and who testlfled that 
the place was not in the shape as described by Stein; that the dlrt and 
rails ail settled together; that he ran hls train on it, and it settled about 
three feet; that he lifted the track probably 22 times that day, and it went 
down probably. 10 or 15 feet; that there was a heaving of the marsh 
after they got almost to the bottom. That was undoubtedly a genuine sink, 
but the whole embankment sank, and the train that was on it was not 
deralled or overturned. Two witnesses, Sweet and DufC, testified that they 
were présent when the tamarack logs were put in; that they were down 
in where the men were at work, and the logs were laid on the old roadbed. 
One of them was sure that he stood on It, There are other considérations 
whlch would seem to settle concluslvely that there was no slnklng of the 
foundatlon. There was no upheaval of the marsh, as would probably, if not 
necessarily, hâve been the case had the sink occurred. Again, if the founda- 
tlon did sink, why dld it stop at the depth of 4 feet? The soundings, 
testified to by Ashley and Stein, showed a depth of the soft rauck of the 
marsh, at the place of the accident, of from 8 to 12 feet. In the sink, 90 feet 
north of the accident, the embankment continued to sink until they had 
raised the track 22 times In one day, or 10 or 15 feet altogether. Now, if 
there was a sink at the place of the accident, why dld It not sink imiformly, 
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and continue to slnk untll It reached soUd bottom, 8 or 10 feet belowî I con- 
clude, theref ore, as a question of fact, that the derallment of the engine waB 
not caused by the sinking or glving way of tbe foundation under tbe em- 
bankment 

The Glvlng Way of the Bmbankment 

Was the accident caused by the sloughing off or the givlng way of the 
embankment itself, and had the défendant used such care and précaution 
in its construction as would acquit him of ail blâme î An affirmative answer 
to the first part of thls question necessarily follows the flnding that the 
accident was not caused by the sinking of the foundation- The more serlous 
question is, did the défendant use such care as, under the clrcumstances, 
reasonable prudence requlredî A presumptlon of négligence often arisea 
from the accident itself. It has been held to fumlsh proof of négligence in 
the derallment of trains, and tn the glvlng way of rallroad embankments. 
Ourtis V. Rallroad Co., 18 N. ï. 534; Edgerton v. Rallroad Co., 39 N. Y. 227; Eail- 
road Ck>. v. Anderson, 94 Pa. St 351. The presumptlon would not seem to be 
a violent one in this case. A rallroad embankment In process of construc- 
tion (for It could not be consldered as completed), upon which earth had 
been deposited, and the track ralsed but a few hours before the accident, 
gives way, resultlng in the overtuming of the engine, and the death of 
the engineer, fireman, and brakeman. It is a matter of common knowledge 
that such embankments, when constructed wlth proper care, do not glve 
way, so that the presumptlon of négligence does not seem to be unreasonable. 
To rebut this presumptlon, the défendant sought to show the condition of 
the embankment on the 25th of October, In addition to some other évidence, 
by measm:ements taken six months afterwards, and by showing that the 
embankment, when so measured, had not been enlarged after It had been 
reatored. Such proof, to be satisfactory, should be very clear, deflnite, and 
distinct. Thèse measurements show an embankment of reasonable propor- 
tions, except in one place, where the sink had been, where the embankment 
was only 10% feet wlde on the top,— 514 feet narrower than the standard 
roadbed. I do not thlnk, however, that It appeara by a prépondérance of 
évidence that the embankment of Aprll, 1894, was practlcally or substan- 
tially the same as that of October 25, 1893. The évidence Is conflictlng as 
to how much work was done on the embankment after. the accident Two 
of défendants' witnesses, Kettel and Russell, say the work was flnished In 
flve or six days, and nothing was done after that Mr. Steln said they 
hauled In 78 car loads of material In one day, and nothing was done after 
that. Mr. Ashley said the work commenced the day after tbe soundings 
were made, and "was In eontinued progress up to the tlme of the accident, 
and up to the présent tlme. The work Is just now completed." He after- 
wards qualifled that by saylng that "just at the point of the wreck the 
track was brought up to grade in flve or six days, but between that point 
and Pettysville station, work was eontinued untll it froze up in the fall, 
and that was flnished this spring." On the other hand, two witnesses for 
tbe complalnant (Duff and Kline) testlfied that they made four measure- 
ments of the embankment north and south of tbe place of the accident on 
October 27th, just after the accident and found the width on top to be 10 
and 10% feet, and the slope as steep as the dirt would lie. Blades testlfled 
that be worked on the embankment untll the 24th or 25th of November. 
The testlmony of Mr. Sweitzeir was certalnly very much to the point Less 
ttian four hours before the accident, he rode on the work train from tbe 
■team shovel to where tbe earth was plowed off, the place where the accident 
afterwards occurred. He jnmped ofC the train, and went Into the earth np 
to bis kneea. He could not go along next to the tles, but was obligea to go 
down to the foot of the embankment and go along the marsh. He climbed 
up the bank, whicb was steep, and took bold of the end of the tles to pull 
himself at>. That the embankment did not exténd beyond tbe ends of the 
tles on the eaeit slde. and in some places not as far a^ that That two-thirds 
bf the dIrt was plowed off on the wést slde oiï the cars. He was corroborated 
by William Leverett who worked on the gradé, who said it took tbree men 
to Bhoyel tUé dirt on the west slde, and oite on tbe çast, and that it was 
'dsually and not exceptionally so; about every train was loaded hearler on 
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tbe west s!de than on the east Bide. George Blades, who also worked ou 
the grade, testlfled that there was a slaek place In the embankment, at 
about the place where the accident occurred, ■when he quit work that night. 
Mr. Kettel, a witness for the défendant, had hls attention called to the 
testimony tendlng to show that the embankment was heavier on the west 
slde than the east slde. He said, "The banks are even on both sides. I 
havè never had any dirt shoveled from one side of the cars to the other; 
consequently It must hâve fallen evenly." I do not thlnk the reason con- 
clusive or very satisfactory. Then this question was asked: "Q. There is 
testlmony showing that the ends of the ties on the bank on the east side 
stuck ont over the embankment What Is the fact, and what Is the flrst 
part of the tie you are supposed to tamp?" His answer was: "It is the 
end." The question was not repeated. Defendant's counsel introduced some 
photographs, taken three days after the accident, but, of necessity, they 
cannot show the condition of the bank where the accident occurred, at the 
tlme It occurred. 

In carefuUy welghing the évidence, It is a matter worthy of note that 
nearly ail the witnesses for the défendant bave a spécial interest In the 
case, not only by reason of their being the employés of the défendant, but 
also because their work is on trial. Their réputation as compétent and 
prudent railroad workmen is at stake. It is but natural that they should 
wish to give their work as good a character as possible. On the other hand, 
no motive was apparent or suggested why the witnesses Sweitzer, Blades, 
and Leverett should hâve any wish to color or distort the facts one way or 
the other. If the embankment was In the condition on the 25th of October, 
as testifled to by thèse witnesses, whatever may bave been Its width, or 
however much or little earth may hâve been put on it afterwards, it was in 
a dangerons and unsafe condition; and the defendant's gênerai manager, 
who passed over it a few hours earlier the same day, and his master of 
construction, who passed over it less than two hours before the accident, 
should hâve known it. The strongest évidence that It was weak and danger- 
ous was the accident Itself. The flrst heavy strain that was put upon it, 
after the day's work was done, caused It to go down. I apprehend the pre- 
sumption of négligence must remaln until the accident is reasonably ac- 
counted for In some other way. The givlng way of the embankment was 
certainly strong évidence that the defendant's witnesses must hâve beén 
mistaken as to Its construction and proportions. If not, why did it go down? 

There was another point on which négligence was claimed. I believe ail 
the experts who testifled on the subject said that reasonable and ordinary 
care In such a case requlred that a watchman should be kept on such an 
embankment until the earth had become settled,— say from four to six 
weeks, — ^whose duty should be to patrol the embankment, and note the 
efCect on It of the passage of trains, so as to glve timely wamlng in case of 
danger. No such watchman was provided. It Is no sufflcient answer to say 
that, had there been a watchman, he could not bave seen any defect in the 
ïmbankment. How Is any one to know that? How can any one say that 
there may not hâve been such signs of weakness or loosening In the sIdes 
of the embankment as to be clearly apparent to a watchman charged with 
the duty of examination? I flnd, therefore, as a fact, that the accident 
was caused by the giving way of the embankment Whether that was dua 
to guicksahd, or too much wetness, or Inadéquate boltlng of the angle bars, 
or the manner In which the earth was tamped under the tIes or shoveled 
down the bank, or to a comblnation of ail thèse, I do not thlnk it Important 
to détermine. I thlnk the défendant dId not exercise the care which reason' 
able and ordinary prudence In such cases requires. 

As to the Question of Damages. 

To show the expectancy of llfe on the part of the decedenta, complalnants 
offered In évidence section 4245 of Howell's Annotated Statutes, being a 
"Table of Mortallty Based on American Expérience." According to that 
table, George Alberts, the décèdent, who was 30 years of âge, immediately 
prier to bis deatb had an expectancy of life of 35^ years, and Sllvlo £L 
Beaullen, who was 34 years old, had an expectancy of Ilfe of 32Vâ years. It 
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was urged by counsel for the défendant that that table ought not to be 
made the basls of the calçulation of the expectancy of lif e, because that 
table is based upon gênerai mortallty, while the decedents were engaged in 
an extrahazardous occupation. No case bas been cited in which such a dis- 
tinction bas been made. Mortality tables bave been used in évidence in a 
great number of cases, and in the following cases, where the decedents 
were employés of the défendants, but no such distinction was made: Haden 
T. Eailroad Co. (lowa) 48 N. W. 733; Gorman v. Railway Co. (lowa) 43 N. 
W. 303; Hunn v. RaUroad Co. 78 Mich. 513, 44 N. W. 502. It Is true there 
Is no law compelling the decedents, had they llved, to remain In the bazard- 
ons employment of a locomotive engineer; yet thelr eamlng capacity was 
based on Ûielr employment in that occupation. Whether they could earn as 
much in some less hazardous employment Is a matter of opinion, as there 
was no évidence on the subject. ïhere was no évidence as to the extent or 
degree to whlch the extrahazardous employment would affect the expectancy 
of Ufe. Maklng allowance for that, and consldering the increased eamtng 
capacity that would corne with additlonal expérience, and the further Bum 
that might be reasonably added for the care, assistance, and Instruction of 
the children during the remalnlng years of minority, I assess the damages 
of complainant Cassle Alberts at the sum of $9,935, and of complaiuant Ida 
B. Beaulieu at the sum of $11,606. 

Charles H. Kline, for Oassie Alberts. 

Justice & Lairy and W. S. Thurstin, for Ida Beaulieu. 

Alex. L. Smith, for receiver. 

BIOKS, District Judge. This case is now before the court upon 
the exceptions to the report of the spécial master, Gen. L. S. Trow- 
bridge, filed upon the intervening pétitions of Cassie Alberts and 
Ida Beaulieix. The claims set forth in the intervening pétitions 
grow eut of one accident, and Uie facts to be considered apply 
equally to both cases. The master has filed with his report a 
sténographie report of ail the testimony taken in the case, which 
I hâve read with great care. I hâve likewise given full considéra- 
tion to the questions of law involved, and am of the opinion that 
the report of the master in both thèse cases, so far as it finds 
négligence on the part of the receiver as the cause of the accident, 
should be confirmed. The fact that the accident occurred by de- 
railment of the train, or, what is perhaps équivalent to a derail- 
ment, a sliding and giving way of the entire roadbed, makes a prima 
facie case of négligence, which it is the duty of the receiver to over- 
come by testimony. I hâve considered very carefully the évidence 
showing the précautions which the subordinates of the receiver took 
before deciding to raise the grade through that part of the swamp 
or marsh where the accident occurred. There is a good deal of con- 
flict as to the nature and extent of the soundings made preliminary 
to the work, and I think the master found correctly, aa a matter of 
fact, that thèse soundings were not of a character to relleve the te- 
ceiver from the charge of négligence as to putting upon that roadbed 
the large additlonal weight made necessary by the élévation of the 
track for the distance stated. It is very évident from the way the 
accident happened thattJie freight train which the engine was draw- 
ing, upon which thèse unfortunate men were working, was too 
heavy for that track in the condition in which it was then left by 
tiie construction trains. More time for the proper ballasting of the 
v.67F.no.l — 6 



82 FEDERAI. BEPOETEE, VoI. 67. 

roadbed should hâve been given. But it is not necessary to go into 
a detailed statement of the facts. As stated before, I am satia- 
fied that the master bas reaehed a correct conclusion, and tbat there 
was négligence on the part of the receiver and his subordinates in 
undertaking to move that train over that track in its condition at 
that time. 

The question, however, about which I hâve been more perplexed, 
ia the amount of damages awarded by the master. He has given 
the basis upon which that award was made. The eaming capacity 
of thèse two men was shown. Their probable future life was es- 
tablished by the annuity tables, and the master, giving due allow- 
ance for the extra hazard to life because of the nature of the em- 
ployments of the deceased, made his calculation, and allowed to 
Oassie Alberts the sum of $9,935, and to Ida Beaulieu the sum of 
$11,606. It is évident in this estimate that the master has given 
to thèse petitioners the full benefit of ail the probable years of life 
before them, and the full beneflt of their présent maximum earning 
capacity. One of the most difïicult questions for a court to déter- 
mine is a correct and just measure of damages in a case of this kind. 
It is hard to say that a human life is not worth such a sum as 
the master has given in this case, because the record shows thèse 
men were men of excellent habits, fond and affectionate husbands, 
and in every way a help and comfort to their familles and useful 
to the public, and it is with great reluctance that I interfère in any 
way with this award. But in a large number of states where the 
limit for the loss of life has been :û:ed by législation the sum of 
$10,000 has been fixed as the maximum allowance to be made. This 
is a législative construction of a fair maximum sum to be awarded 
in such cases. I think the court may properly, therefore, accept 
this concurrent judgment of so many différent state législatures as 
justifying it in saying that the maximum ought not in any one of 
thèse cases to exceed that sum. So that, if the petitioner Ida Beau- 
lieu will remit sufftcient of the award made to her to reduce it 
to the sum oî $10,000, and if the petitioner Oassie Alberts will remit 
suflScient of the award made to her to reduce it to $8,500, the court 
will then approve an a,wai;d to that amount, and ordér the receiver 
to pay the same. 



MltOJR V. MORaAN. 
(Circuit Court of Appeals, Fifth Circuit Deceipber 18, 1894.) 

No. 327. 

BiLLS OF EXCBPTIONS— TiMB OF FiLINO — ExPIBATIOlî OF TbKM. 

A blll o£ exceptions allowed and flled after the close of the term, 
without àuthority or any standing mie or consent of the parties, and 
not witbin the time specially allowed or any extension thereof, is im- 
providently granted, and cannot be consldered. U; S. t. Jones, 13 Sup. 
Çt. 840,140 tr. S. 262, foUowed. 

lii ErrOr to tbe Circuit Court of the United States for thé North- 
ern Disti^et^of Texas. 
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TMs was an action biought by George B. Morgan, receiver of the 
Ninth National Bank of Dallas, Tex., against W. B. Miller and his 
wife, E. A. Miller, to recover |3,000, being an assessment of $60 
made by the comptroller of tbe currency of the United States upon 
each of 50 shares of the stock of the bank held in the name of E. A. 
Miller. The court chargea the jury that the stock on which the 
assessment was made was the community property of W. B. Miller 
and his wife, and directed the jury to find for the plaintiff, as against 
défendant W. B. Miller, but not to find anything against défendant 
K A. Miller. A verdict was returned in accordance with thèse 
instructions, and the court entered judgment thereon against W. B. 
Miller for |3,172.50, and in favor of E, A. Miller for her costs. W. 
B. Miller brings error. 

Barry Miller, for plaintiff in error. 
U. F. Short, for défendant in error. 

Before PARDEE and McCORMICK, Circuit Judges. and BRUCE, 
District Judge. 

PARDEE, Circuit Judge. Judgment was rendered in this case 
on May 30, 1894, and on June 1, 1894, a motion for a new trial was 
made, which, on July 2d, was overruled; the overruling order recit- 
ing that "the défendants be allowed twenty days from this date 
within which time to prépare, submit, and file bills of exception 
herein." The court adjourned for the term on July 11, 1894. No 
bills of exception were prepared and filed within the 20 days al- 
lowed by the order of the court, but some 8 days after the expira- 
tion of the time, to wit, on the 30th day of July, 1894, the plaintiff 
in error, without notice to the défendant in error, and without his 
consent, and without any standing rule of the court authorizing 
the same, applied to the judge who tried the case, and obtained an 
order, to wit: "In this case the défendants are allowed until Au- 
gust 10, 1894, to prépare and présent bills of exceptions." No 
exceptions were flled within the time allowed by this order, but 
bills of exception were prepared and submitted to the trial judge, 
and by him signed and delivered to the clerk, who, on the 20th 
day of August, 1894, indorsed thereon: "Filed as of date Aug. 
lOth, 1894, by order of John B. Rector, U. S. Dist Judge." 

The bills of exception were improvidently allowed. U. S. v. 
Jones, 149 U. S. 262, 13 Sup. Ct. 840, and cases there cited. See, 
also, Railroad Co, v. Russell, 60 Fed. 501-503, 9 O. C. A. 108; U. S. 
V. Carr, 61 Fed. 802, 10 C. 0. A. 80. As the errors assigned arise 
whoUy upon the bills of exception, we are oompelled to afSrm the 
judgment; and it is so ordered. 
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CENTRAL TRUST 00. T. CONDON et aL 

(Circuit Court of Appeals, Slith Circuit March 5, 1895.) 

No. 207. 

L COHTRACTS— INTBRPEBTATION. 

One E., In Aprll, 1890, made a contract wlth the K. Ry. Co. for the con- 
struction of its road. The contract was dated back to August, 1887, to 
cover the tlme during which a construction company had been engagea In 
building a part of the road, under a contract which had been assigned to B. 
The flrst clause provlded that E. agreed to build and complète the road 
on the designated route, according to spécifications. By the second clause 
E. agreed to furnish the money to pay for right of way and dépôt 
grounds, and for légal proceedings necessary to acqulre the same, and It 
was mutually agreed that ail works, materlals, and plant theretofore con- 
structed, eqnipped, and provlded by elther party, then in use about the 
construction or opération of the road, should be deemed Works, materials, 
and plant provlded under the agreement by E., and should be his property. 
By Ûie third clause the K. Ry. Co. agreed, whenever requlred by E., to 
survey and lay out its road, and acqulre by purchase or condemnation 
such rights of way, etc., as were necessary. The fourth and fifth clauses 
provlded that the railway company should exécute a mortgage to secure 
its bonds, or the bonds of any other company taken or used by E. in pay- 
ment, to the amount of $20,000 per mile, and to pay E. for the rallroad 
construction $20,000 per mile in first mortgage bonds and $20,000 per mile 
In stock. The last clause provlded that the road should be fuliy con- 
structed, and furnished wlth ail the appurtenances contracted for, before 
August 13, 1890, but that B. might sooner dellver to the railway company 
any completed portion of the road, and the same should then be operated 
by the railway company, B. paytng ail expenses and receivlng ail the 
eamings. Beld, that this contract did not Impose npon E. an obligation 
to furnish the road wlth an equlpment of rolllng stock. 
SL Same — Damages— Pailuke to Dblivbr Wobthlbss Stock. 

E. recelved a large amount of the stock of the railway company, but 
less than he was entitled to receive. At the tlme when he flrst made a 
demand for the stock, however, It was worthless. Eeld, that B. was not 
entitled to any damages for the faUure to deliver such stock. 

8, Same— Construction of Ratlboad. 

In order to complète the road wlthln the tlme llmited, and to secure 
certain stock subscriptions, made condltional upon such completion, E., 
wlth the assent of the railway company, constructed a temporary Une 
around a difficult part of the road, and afterwards constructed a part 
of the permanent Une by a more direct route, which requlred more diffl- 
cult and slower work. B. recelved the stipulated rate per mile for the 
temporary Une. Eeld, that E. was entitled to payment and a lien for so 
miich of the permanent Une as he completed as it was reasonably worth. 

i. Same. 

Held, further, that E. was not entitled to extra pay for building cattle 
guards, water tanks, stop gaps, slides, sidings, or Y's, the same being 
ail parts of the complète construction of the road; nor was he entitled to 
a lien, under the Tennessee statute (Mill. & V. Code, § 1774), for a steam 
shovel, purchased by E., and which passed Into the possession of the 
railway company. 

8. Same. 

Beld, further, that E. was entitled to be repald for expendltures for 
engineering of the road. 
C Same— Payment of Intkbest oh Bonds. 

Pursuant to an arrangement between the K. Ry. Oo. and the M. Ry. 
Co., a Une owned by the same persons who had projected the K. Ry. 
Co. as an extension of the M. Ry., bonds of sald M. Ry. Co. were issued 
to B. in part payment of the amounts due under his contract. Before 
the contract was completed, certain interest on thèse bonds fell due. 
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and E., by arrangement with the M. By. Co., took up aiid pald part of 
the coupons on sueh bonds ont of the proceeds of bonds delivered to him 
under his contract. Meld, that B. was entitled to be reimbursed by the 
K. Ry. Co. for such payments, and the amount recelved by him under the 
contract was to be considered reduced pro tanto. 

7. Samb— Engineering— Lien. 

Held, further, that assistant englneers, engagea upon work whlch, un- 
der thé contract between the railway company and B., the company was 
bound to pay for, were entitled to recover the amounts due them dl- 
rectly from the railway company, and to hâve liens therefor agalnst its 
property, upon complying wIth the requlrements of the statute as to 
the steps necessary to secure such liens. 

8. Corporations— AuTHOBiTT of Président. 

Meld, further, that while the contract with B. was In existence, the 
président of the K. Ry. Co. had no authortty, as such, to make a contract 
which would bind the company, with another person or firm, to do part 
of the work whlch E. was bound to do, especially when such other per- 
son or firm knew of E.'s contract 

9. Liens— PRTORiTiBS—AiiLOWANCB dp Intebbst. 

In the distribution of the proceeds of a common securlty between liens 
of différent priorities, Interest should be allowed upon the superior lien 
up to the time of satisfaction. 

10. Railroads— Adthority to Mortgagb— Tennessee Statuts. 

The provisions of the Tennessee statute (Mill. & V. Code, S 1277) re- 
quirlng notice to be given, by advertisement in certain newspapers, 
of a meeting of the stockholders of a railroad company at which a mort- 
gage is authorized, Is for the protection of stockholders, and, until some 
stockholder objects to the validity of a mortgage authorized at a meet- 
ing whlcb was not so advertised, no other person can object on that 
ground. 

11. Judgments— Evidence. 

A judgment against a railroad company for materlal claimed to be fur- 
nlshed in its construction directly to the company is not évidence that 
such material was furnished directly to the company, and not to a coUr 
tractor building its road, as against holders of the bonds of the company. 
In a cause where the controversy is as to the priority of the lien of 
the mortgage securing the bonds and a lien claimed by the person fur- 
nishing the material. 

12. Mechanics' Liens— Tennessee Statdtes— Suit to Enfohcb. 

Under the statute of Tennessee relative to liens of mechanics and 
others against railroads (Act 1883, c. 220), an intervening pétition, filed 
by the claimant, in a cause to which the raih-oad company Is & par^, 
claimlng a lien, in the alternative, either against the railroad company 
direct, or through another party to the suit as principal contractor, as 
the facts mlght appear, is a sufficient compliance with the requirement 
of a suit to enforce the lien of a principal contractor. 

18. Samb— Attachment. 

Under such statute It Is not necessary for a claimant to Issue an at- 
tachment against the property of the railroad company. 

14. Samb — What Constitutes Notice. 

Under such statute, a déclaration, in a suit by the claimant against the 
railroad company, served upon such company, and contalnlng a count 
based upon a subcontractor's lien arlslng oui of a contract with the 
principal contractor for the construction of the road, Is a sufficient no- 
tice to the railroad company of the plaintlfC's claim of a subcontractor*! 
lien, though the suit is afterwards dismlssed by the plaintifC. 

16. Samb — Suit to Enforcb. 

Wlthln the tlme limited by sald statute after servlng notice of lien 
on the railroad company, a subcontractor flled a bill against the railroad 
company, to whlch the principal contractor, and ail other parties hold- 
ing liens or mortgages on the road, were made parties, In whlch hô clalm- ^ 
ed a principal contractor's lien, but averred that, Owing'to the dealinga' 
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: between the, principal contractor and the rallroad company, It was doubt- 
; fui whether complainant and others engagea In the construction of the 
road were principal or subordinate contractors, and asked that their 
liens be declared first liens, or for snch otber or différent relief as might 
seem meet Beld, that the biU might be treated as one to enforce a sub- 
contractor's lien, and hence as a compliance wlth the statute. 

16, Collection op Taxes— Tennessee Statute. 

The statute of Tennessee relatire to taxation of railroads (Acts 1875, 
c. 78, MilL & V. Code, §§ 669-708) provides that state taxes may be col- 
lected by the comptroUer by dlstress and sale, and, on faliure to obtain 
satisfaction out of the Personal property, by sale of the real property 
and franchises; and also that the collector of taxes of any county shail 
coUect the amount due to the county as now provlded by law, in case 
of delinquents. Edd, that thèse provisions constitute an exclusive mode 
of collection of rallroad taxes, and that as, at the time of the passage 
of the act, the gênerai tax laws provlded no penalty for delinquents, 
no such penalty could be Imposed on a rallroad delinquent in payment 
of taxes, notwithstanding a penalty had been Imposed by subséquent 
législation for delinquents under the gênerai laws. 

17. Pbacticb— Allowancb to Counsel. 

Where a biU has been flled to foreclose a mortgage on a rallroad, and 
persons holding liens on the road afterwards file a gênerai creditors' blll 
to ascertaln and clear ail liens on the road ptior to the mortgage, making 
the mortgagees and ail other lien holders parties, it being necessary to a 
sucçessful sale of the property that the varions liens should be ascertained 
and cleared off, and such creditors' bill being Consolidated with the f ore- 
dosure suit, the plaintiffs in such creditors' bill are entitled to an allow- 
ance for counsel fées out of the fund derived from the sale of the road 
for their services in fillng the bill and brlnging in ail lien claimants. 

Appeal from the Circuit Court of the United States for the 
Northern Division of the Eastern District of Tennessee. 

This was a suit by the Central Trust Company of New York to 
foreclose a mortgage given by the Marietta & North Greorgia Eail- 
way Company, with which was Consolidated a suit by V. E. McBee 
and others against the Central Trust Company and others to re- 
strain the prosecution of the foreclosure suit and of other claims 
against the property on which they claimed liens, and praying for 
a sale and payment of their claims from the proceeds. Ail credit- 
ors were directed to file their claims in the Consolidated cause, and 
numerous lien claimants accordingly flled intervening pétitions. 
A motion to dismiss the bill of McBee et al. for want of jurisdiction 
was denied. 48 Fed. 243. A decree for sale and distribution was 
made, from which cross appeals were taken by the Central Trust 
Company and the lien claimants, and which was reversed on the 
Central Trust Company's appeal. 16 U. S. App. 115, 6 0. 0. A. 539, 
57 Fed. 753. After further hearing in the circuit court a new de- 
cree was entered, from which both the Central Trust Company and 
some of the lien holders again appeal. 

This Is a second appeal in this case. The opinion of the court on the former 
appeal is reported under the name of Central Trust Co. v. Bridges, 16 U. 
S. App. 115, 8 0. C. A. 539, 57 Fed. 753. The controversy relates to the prl- 
ority of liens on a rallroad running from Knoxville south towards Marietta,. 
In Oeorgla, 118 mUes, and known at the tIme of Its construction as the Knox- 
ville Southern Rallroad. The Marietta & North Georgla Railway Company of 
Georgla owned a narrow-gauge rallroad mnnlng nortb from Marietta toward» 
tbe North Carollna and Tennessee Unes. Persons interested In its stock, 
«qiecially B. M. Fulsifer and George R. Einger, conceived tbe plan of making. 
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1t a standard-gauge road, and extending its Itne to Murphy, N. O., and thence 
to KnoxvUle, Tenn. Accordingly contracts were made between the raliroad 
Company and George R, Bager, by which the latter agreed to carry ont the 
•proposed Improvement in Georgla as principal contracter, receivlng his pay 
In first mortgage bonds of the company. The mortgage under which thèse 
bonds were Issued contained a provision that they should be used to pay for 
the construction of the road in Georgia and North Oarollna at not exceeding 
$16,000 a mile, and in Tennessee at not exceeding $20,000 a mile. The mort- 
gage was executed in 1887, and at that tlme the Marletta & North Georgia 
Railway Company had no authority to build or mortgage a raliroad In Ten- 
nessee. About the same time, however, the same persons organized the 
Knoxville Southern Railroad Company to build and operate what was in- 
tended to be and was the Tennessee extension of the Georgia Company's 
railroad. The Knoxville Company made a contract in 1887 or 1888 wlth a 
corporation of New Hampshire known as the North Georgia Construction 
Company as principal contracter to build the road in Tennessee. Bager was 
président of thls construction company, and a large owner of its stock. The 
City of Knoxville agreed to subscrlbe for $275,000 of the stock of the Knox- 
ville Southern Railroad Company on condition that the railroad should be 
completed in time to permit the runnlng of trains from Marietta to Kjiox- 
vlUe by August 13, 1890. Much work was done on the Knoxville road durlng 
tâie year 1888. From tlie fall of that year until the sprlng of 1890 the work 
was substantlally suspended. R. M. Pulsifer, a large stockholder In the rail- 
road company and in the construction company, dled late in 1888, and thls 
-seemed to stay the further prosecution of the work. The construction com- 
pany, for ail the work it did, received Its pay in bonds of the Marletta & 
North Georgia Railway Company, issued under the mortgage already referred 
to, although that company did not own the road being constructed, and had 
■no authority to mortgage it. The construction company, in 1889, assigned to 
Bager ail its rights under fts contract, and ail its liabilities, and In Aprll, 
1890, a contract was made between the Knoxville Southern Railroad Com- 
pany, actiflg by Arthur, its vice président, and George R. Eager, for the con- 
struction of ihe entire railroad. The contract was dated back to August, 
1887, and was thus made doubtless to overreach the time during which the 
building had proceeded under the cohtract of the North Georgia Construction 
Oompany. Thls contract was spread on the minutes of the meeting of the 
stockholders of the Knoxville Southern Railroad Company of May 29, 1890, 
ànd was ratified and approved. The contract provlded that the Knoxville 
Company would mortgage its road to secure the bonds of any other company 
Issued to Eager to pay him for the construction of the road. Accordingly, at 
à meeting of the stockholders of the Knoxville Company of July 14, 1890, 
tte directors and offlcers were directed to exécute a mortgage to the Central 
Trust Company to secure ail the bonds of the Marietta & North Georgia Rail- 
way Company issued to pay for the building of the Knoxville Southern Rail- 
road not exceeding $20,000 a mile. The meeting at which the mortgage was 
authorlzed does not appear to hâve been advertised In the Knoxville, Nash- 
Tllle, and Memphls papers. Before August 13, 1890, trains were runnlng from 
Marletta to Knoxville, and the subscrlption of the clty of Knoxville became 
«bsolute, and was pald In boùds of the city. In November, 1890, the Marietta 
& North Georgla Railway Company and the Knoxville Southern Railroad 
Company were consoUdated, In accordance wlth the laws of Georg:la and Ten- 
nessee, under the name of the former company. 

In the construction of the Knoxville Southern Railroad, wlth but one or 
two exceptions, ail the clalms of contractorB and materlal men for work done 
or materlal furoished before 1890 were pald. When the road went Into the 
hands of a receiver, In Jaiiuary, 1891, there were left unpald upwards of 
$300,000 of clalms by contractors and materlal men< Substantlally ail the 
contracts under which thèse clalms arose were madé after the exécution of 
the contract between Bag» and the Knoxville Company in Aprll, 1890, and 
tbe woi^ and materials were ail funil»hed thereaftër. In October, 1890, 
Bager becaiûe slow in hla pdyments, and snlts were b^un by subcontractors. 
Many of thèse snltâ were prosecuted to judgment in the state courts of Ten- 
nessee àgalnist Eajgâr as principal contractor and the railroad company as 
camisbée. -^ Ndyémbèr. 1890, in a manner described in the (^Inion on tbe 
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former appeal, Eager secured a Judgment as principal contracter for $375,000, 
and subsequently assigned fhis judgment to S. B. Luttrell, trustée, for the 
beneflt of aU the subcontractors and material men to whom he was indebted. 
Of the men who did work or furnished materials for the construction of the 
railroad, McBee & Co,, J. W. Wilson, W. McD. Burgin, W. B. Crenshaw, J. H. 
Odell, James H. Moses, and George Bruster were the only lien claimants 
who dld not take Judgment against Eager as principal contracter and the 
railroad company as gamishee in the state courts. On January 12, 1891, the 
Central Trust Company flled Its bill In the circuit court of the United States 
for the Northern district of Georgia against the Marietta & North Georgla 
Railway Company to foreclose the mortgage of 1887. The next day a similar 
and ancillary bill was flled against the same company in the court below, 
the. circuit court of the United States for the Eastern district of Tennessee. 
The next day, McBee & Ce, J. W. WUson, and W. McD. Burgin flled a bill 
in the same court to establish their liens against the Knoxyille Southern Bail- 
road, to marshal the liens, and to sell the railroad. To this bill they made 
parties the Knoxville Southern Railroad Company, the Marietta & North 
Georgla Railway Company, and ail the contractors, includlng Eager, and ail the 
material men havlng clalms against the road, so far as they knew them. They 
attacked the validlty of the mortgages of 1887 and of 1890 and the consolida- 
tion. The foreclosure blU and that of McBee & Oo. et al. were Consolidated, 
and a receirer was appointed. It was ordered that the MoBee bill be treated 
as a gênerai creditors' bill, and that ail persons havlng clalms against the 
Knoxville Southern Railroad Company be brought in by due advertisement. 
Subsequently the Central Trust Company flled an amended bill, setting up 
the Knoxville Southern mortgage of 1890, and praying foreclosure under that. 
The Central Trust Company and the two railroad companies flled answers 
to the McBee bill, in whlch they averred that the work for whlch liens were 
claimed had been done for George R. Eager, principal contraetor, and not 
for the Knoxville Southern Railroad Company; and that, as nothing was due 
from the company to Eager, no lien could be asserted against the railroad. 
The contract relied on speclfically was that dated August 20, 1887, and 
actually executed in April, 1890. Thus was evolved a controversy, whlch was 
referred to a master to hear and détermine, between the bondholders on one 
side and the contractors and lien holders on the other, and In whlch the main 
question was whether the work done and material furnished by the lien 
claimants had been done for George B. Eager, principal contracter, or for the 
EjioxvlUe Southern Railroad Company. . The master reported that, although 
Eager represented himself to be a contracter, and actually did the work under 
a contract, his contracts were nevertheless the contracts of the railroad com- 
pany, because he was the largest stockholder of the company, and the direct- 
ors were his tools and employés, qulck to do his bidding. This vlew was con- 
flrmed by the drcult court, and ail the clalms were decreed to be liens against 
the road as principal contractor's liens, and In no way dépendent on or 
llmited by the amount owlng. If anything, from the railroad company to 
Eager. In its décision on the former appeal this court difCered from the court 
below and the master, and h^ld that Eager was a principal contracter with 
the railroad company under the contract dated August 20, 1887, and that ail 
who had taken judgment against hlm as principal contracter were in fact 
subcontractors, and conld only assert liens as such against the railroad com- 
pany to the extent of the company's Indebtedness to him. This court also 
held that Eager's judgment against the Knoxville Company was fraudulently 
obtalned, and that it did not f urnlsh even prima facle évidence of the amount 
due him. The case was accordingly remanded to the circuit court for two 
purposes: First, for the bearlng and detennination on further évidence of 
the amount due from the Knoxville Southern Railroad Company to Eager; 
and, second, for the bearlng and détermination on further évidence of the 
question whether McBee & Ce., J. W. WUson, W. McD. Burgin, W. B. 
Orenshaw, J. 'EL Odell, James H. Moses, and Geprge Bruster had con- 
tracted dlrectly wltb the railroad company or wIth Eager. By consent of 
counsel, the daim of Kellar & Flndlay to the extent of about $1,800, 
thougb it had been Included In a jadgment for a much larger amount against 
Bager as principal contracter, was resubmltted to the master for décision 
as to whvûier this part of thelr claim was not properly to be treated as a 
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direct debt of the rallroad company. Tbe master reported that the rallroad 
Company was not Indebted to Eager at ail, and that of ail the persons 
whose claimB had been referred to him for détermination only McBee & CSo^ 
and they only to the extent of half their daim, had a valid debt and Uen 
directly agalnst the rallroad company. The court below sustained the excep- 
tions to the master'a report, and held that ail the claimants abore namâi 
were principal contractors with the rallroad company, and that the rallroad 
company was indebted to Eager as follows: 

TTnissued stock $103,020 00 

Interest thereon from Jan. 1, 1890, to date of flling blll in thls 

cavise 6,438 75 

On acconnt of permanent Une aroimd the W 55,145 04 

On account of cattle guards, water tanks, and stock gaps 9,850 00 

Interest from Aug. 13, 1890, to Jan. 16, '91 245 88 

On account of slides 14,142 90 

On account of ezpenses of engineering 51,072 82 

Interest from Aug. 13, '90, to Jan. 16, '91 1,276 80 

On account of Goodlln lot 293 01 

Interest from Aug. 13, '90, to Jan. 16, '91 7 80 

On acconnt of steam shovel 5,100 00 

Interest from. Aug. 13, '90, to Jan. 16, '91 127 50 

On account of extra mileage, four side tracks, and "Y" 45,000 00 

Interest from Aug. 13, 1890, to Jan. 16th, '91 1,125 00 

Making a total of. $292,855 00 

AU said items were allowed as proper crédits in favor of sald George R. 
Bager, and agalnst the Knoxvllle Southern Rallroad Company; but agalnst 
said amounts it was adjudged that the said Knoxvllle Southern Bailroad 
Company was entitled to crédits as foUows: 

For completlon of the bridge over Llttle Tennessee 
river $5,500 00 

For strengthenlng trestle at the W 2,500 00 

For rights of way which are yet unpaid for, and 

adjudged in this proceeding 2,142 93 

$ 10,142 93 

Leavlng a balance of $282,712 07 

Due to George R. Eager, but from the foregolng sum there 

was deducted the sum of 27,834 67 

Being the amount above adjudged to be due to the said V. 

E. McBee & Co., James M. Wilson, Wm. McD. Burgln, and 
Kellar & Findlay, and leaving the final balance due to the 
said George R. Eager from the Knoxville Southern Rall- 
road of $254,877 40 

The decree of the court was appealed from by the Central Trust Company, 
«nd many errors were assigned. Cross appeals were taken by the subcon- 
tractors from the decree on the ground that the amount adjudged to be 
owlng by the Knoxville Southern Rallroad Company to Eager was too 
small. Another question presented by the record on the Trust Company'a 
appeal is whether, under the raUroad tax law of Tennessee, the county and 
Btate are entitled to coUect 10 per cent penalty upon the dellnguent taxes 
due from the rallroad company. 

The contract executed in April, 1890, and dated August 20, 1887, between 
Eager and the Knoxville Southern Rallroad Company contalned, among 
otber récitals, this: "Whereas, the Knoxville Southern Rallroad Company 
Is desirous of contracting for the making and construction of its rallroad, 
and is willing to that end, in order to accomplish the purpose of its organiza- 
tion, to pledge and employ in the payment therefor ail of its property and 
franchises, and whereas George B. Eager is able and wiUing to enter into 
contract for the construction of railroads and other worka." The flrst clause 
of the contract provided that: "The party of the second part agrées toboUd 
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and complète the railroad of the party of the flrst part, and the party of tlie 
first part agrées that the party of the second part shall aad may build said 
railroad, commenclng at a point on. the soutb side of the Tennessee riv^', 
where the road of the Knoxvllle Belt Railroad Company and the said road 
connects, iwlthin one mile of the clty limits of KnoxTille, in the state of 
Tennessee, to, a connection with the Marletta and North Georgia near -where 
the Biawassee river crosses the North Carolina and Georgia state line, in 
accordance with the spécifications hereto annexed, upon such route as bas 
been or, may hereafter be designated by the party of the flrst part. Second. 
The party of the second p^t agréés to fumish the money to pay for right 
of way, dépôt grounds, except ûie terminais at Knoxville, whlch It may be 
necessary for the flrst party to acquiré for the convenlent uses and opéra- 
tion of the railroad herein agreed to be constructed, and to pay tlie expenses 
of ail légal or other proceedlngs that may be necessary therefor. And it Is 
mùtually agreed that ail works, materials, and plants heretofore constructed, 
equipped, and provided, either by the party of the flrst part or by the party 
of the second part, now In use in Or about the construction or opération of 
thè railroad of the party of the flrst part, as and shall be deemed for ail 
purposes of this agreement, as Works, materlal, or plants heretofore con- 
structed, equipped, or provided under agreement by the party of the second 
part, provided that the party of the second part shall be at liberty to replace 
any or ail of Such works, materlal, or plant with others conformlng to the 
terms of this agreement, and thereupon such works, materlal, or plant so 
replaced by other shall be and remain the property of the party of the 
second part Third. The party of the first part agrées, whenever requested 
to do so by the party of the second part, to survey and lay ont tts road or 
roads as herelnbefore agreed to be constructed, and to acquire by purchase 
or condemnation or otherwise such rights of way, dépôt grounds, and other 
real estate as may be necessary or convenlent fot the construction, use, or 
opération of the said road or roads." By the fourth clause the railroad 
Company agreed to exécute a mortgage to "secure the payment of bonds of 
the party of the flrst part, or to secure the payment of bonds of any other 
Company taken or used by the said Geo. R. Eager as a part of his compensa- 
tion for the building of the road of the party of the flrst part, or any portion 
thereof, under this or any contract to the amount of $20,000 per mile for each 
and every mile of constructed road, and to make and exécute any other or 
further deeds, conveyances, or mortgages or Instruments as counsel learned 
In the law selected by said Eager may advlse as necessary or proper to se- 
cure any first or other mortgage bonds Issued to aid in the construction or 
equipment of said road, or to pay any expenses connected therewith, or with 
the management or opération of said road, or with the marketing of said 
securltles." The fifth paragraph provided that: "The party of the first part 
shall pay to the party of the second part, for the said railroad constructed 
and to be hereafter constructed by the party of the second part as aforesaid, 
ail the flrst mortgage bonds of the party of the flrst part to be Issued under 
or secured by the said mortgage, namely, $20,000 per mile, also fuU-paid 
shares of the capital stock of the party of the flrst part to the amount of 
$20,000 per mile of said railroad, excepting that there shall be deducted 
from the total amount of said capital stock such amount thereof as shall be 
requlred to be Issued to fulflll the terms of the conditlonal subscriptlon by 
the clty of Knoxville, or any other subscriptlon that may be made to said 
railroad compâny by any county or community. The stock herein mentioned 
shall be paid whenever and as each mile of the road is graded, and the 
party of the second part shall be entitled to demand, and the party of the 
flrst part agrées to deliver to the second party, full-paid capital stock to the 
amount of $20,000 per mile as each mile is graded. The bonds herein men- 
tioned shall be pald whenever each mile of road is built and ready for the 
opération of trains." The sixth paragraph of the contract was an assign- 
ment by the railroad company of ail the stock subscriptions to Eager, and of 
ail the funds In its possession at that tlme, in further payment of the work 
and services to be performed. The seventh paragraph provided that the en- 
tlre railroad contracted to be built should be fully constructed and fumished 
la accordance with the stipulations, with ail the appurtenances thereia con- 
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tractefl for, to the party of tîie flrst part, before the ISth day of August, 1890. 
"But the party of the second part shall hâve the rlght at any time to dellver 
to the party of the flrst part any portion of the railroad or rallroads as com- 
pleted, and, as soôn as any portion of the road or roads herein contracted 
to be built shall be delivered to the party of the flrst part, the same shall be 
operated by the said party of the flrst part, through its ofllcers and agents, 
to be appointed with the consent of the party of the second part, and the 
sald party of the second part shall receive ail the earnings and shall pay ail 
the expenses of operating such completed portion ùntil the entlre construc- 
tion and delivery of the road under the provisions of this agreement." 

Butler, Stillman & Hubbard, Henry B. Tompkins, and Tillman & 
Tlllman, for Central Trust Co. 

W. L. Ledgerwood, for state of Tennessee and Monroe county. 

W. P. Washburn and Jérôme Templeton, for McBee & Co. et al. 

Green & Shields, J. W. Caldwell, and Templeton & Gates, for 
interveners. 

Before TAFT and LUBTON, Circuit Judges, and SEVEBENS, 
District Judge. 

TAFT, Circuit Judge, after statîng the case as above, delivered 
the opinion of the court. 

Of the questions left open by the décision on the former appeal, 
the principal one now to be determihed is that of the amount 
owing by the Knoxville Southern Railroad Company to George R 
Eager. The first important point of différence between the par- 
ties is in respect to the liability of Eager under the contract to 
furnish the railroad company with a complète equipment of roU- 
ing stock. The master reported that Eager was bound to sup- 
ply rolling stock, and that, not having donc so, he was chargeable 
with the sum required for the purpose. The circuit court sus- 
tained the exception to this view, and held that the contract did 
not impose such an obligation on Eager. We concur with the court 
below. In the récital the désire of the railroad company to con- 
tract "for the making and construction of its railroad" is referred 
to. In the flrst clause Eager agrées to build and complète the 
railroad, and the company agrées that he may build it according 
to spécifications (which never appear to hâve been made). In the 
second and third clauses référence is made to the "railroad herein 
agreed to be constructed." By the fifth clause the payment un- 
der the contract is to be for the railroad "constructed and to be 
hereafter constructed," and the bonds which constitute the final 
payment are to be paid "whenever each mile of road is built and 
ready for the opération of trains." Thèse expressions are utterly 
inconsistent with the idca th.it Eager was bound to furnish the 
rolling stock in addition to completely constructing the road. The 
second half of the second clause inserted manifestly for the pur- 
pose of merging the contract of the North Georgia Construction 
Company in this one of Eager does refer to "ail works, materials, 
and plants heretofore constructed, equipped, and provided, now 
in use in or about the construction or opération of the railroad," 
but this clause does not necessarily include rolling stock, though 
it may not necessarily exclude it Eolling stock is usually not 
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referred to either as "works" or "plant* or "materials." Work» 
and plant which must be fumished in the building of a road are 
as necessafj in the opération of the road as lolling stock, so that 
"opération" does not necessarily imply that the works, plant, or 
materials referred to were rolling stock. In the fourth clause of 
the contract the company agrées to exécute a mortgage to secure 
the bonds to be issued as compensation for Eager's building the 
road, and also to issue additional mortgages necessary to secure 
any flrst or other mortgage bonds issued to aid in the construc- 
tion or equipment of the road. Just what the bonds were whichi 
the additional mortgages were expected to secure is not quite 
clear. Certainly so obscure a sentence cannot be held to impose 
on Eager an obligation to equip the road, when the clause in which 
his obligations are deflned excludes such an idea. But it may 
be suggested that the feature of the contract by which ail the 
available assets of the company were to be delivered to him to 
pay for his work, leaving nothing to the company to buy rolling 
stock, made it «"easonable and probable that he should furnish the 
rolling stock, and requires this effect to be given to the contract, 
if possible. This road was built as an extension of the Marietta 
& North Georgia Kailway, with an immédiate consolidation in 
view, and it would not be unreasonable to suppose that the par- 
ties to this contract looked to the latter road for aid in this re- 
spect The agreement in the fourth clause of the contract that 
the company would give an additional mortgage to secure bonds 
issued to aid in the equipment of its road suggests that the par- 
ties then had some plan for the issuance of other bonds by the 
Marietta & North Georgia Eailway to pay for equipment of this 
road, also to be secured by mortgage on this road. However this 
may be, the court cannot disregard the plain limitations imposed 
by the language used, and expand an agreement to build and con- 
struct into an agreement to construct and furnish rolling stock. 

The main argument of counsel for the trust company is based 
on the language of the certiflcates of the chief engineer of the 
Marietta & North Georgia Kailway Company upon which Eager 
obtained his bonds from the Central Trust Company and an agree- 
ment for the negotiatioa and sale of the bonds between one Ham- 
bro and the Marietta & North Georgia Railway Company rep- 
resented by Eager in which it was provided that bonds should 
be delivered by the trust company at the rate of |20,000 per mile 
only on the présentation of such certiflcates. The certiflcates 
were to the efifect that flve miles of road had been constructed, 
and the necessary and pioportionate amount of rolling stock had 
been furnished. We do not see how the Hambro agreement and 
the certiflcates of the engineer of the Marietta & North Georgia 
Railway Company can vary the construction of the contract be- 
tween Eager and the Knoxville Southern Railroad Company. The 
latter was not a party to the Hambro agreement, and its engineer 
did not issue the certiflcates. It only bound itself to secure by 
mortgage on ail its property the bonds issued for its construction. 
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It may be that, as betweeu himself and the bondholders under the 
Marietta & North Georgia mortgage, Eager, if he had furnished 
equipment, would be estopped to assert title to it, or a claim for 
it in priority to the mortgage; but such an estoppel, arising de- 
hors the written contract between him and the Knoxville South- 
ern Kailroad Company, could not affect his subcontractors and the 
material men. Green v. Williams, 92 Tenn. 220, 21 S. W. 520. 
They had the right to rely on the contract as defining the extent 
of Eager's lawful claims against the Knoxville Southern Bailroad 
Company, and as furnishing the fund for the payment of their 
liens, when duly fixed in accordance with the statute. The con- 
tract was their security. Bullock v. Horn, 44 Ohio St 420, 7 N. 
E. 737. Whether this contract dated August 20, 1887, is one 
which might hâve been set aside as not securing to the Knox- 
ville Souliern Railroad Company that which in good conscience 
it should hâve had because of Eager's fraud and undue influence 
in obtaining it, is a question not before us for décision. It is the 
contract upon which both the railroad companies and the Central 
Trust Company hâve planted themselves in their pleadings, and 
it is the contract upon which this court has supported their claim 
that Eager was the principal contracter, and that ail the other 
claimants were subcontractors under him. The Central Trust 
Company cannot use the contract for one purpose and repudiate 
it for another. The contract provided that the bonds should be 
paid when each mile of road was built and ready for the opéra- 
tion of trains. By its terms Eager agreed to construct the rail- 
road, not to equip it The construction of the road does not in- 
élude its equipment, and any such interprétation of the contract 
would be making a new agreement 

It is said, however, that the circuit court of appeals of the Fifth 
circuit has decided in the case of Central Trust Co. v. Hiawassee 
Co., with respect to a similar contract, that Eager was obliged to 
furnish the equipment. The case is reported in 2 U. S. App. 1, 
1 C. C. A. 116, 48 Fed. 850. An examination of the opinion does 
not bear out what is claimed for it The controversy there arose 
over the title to certain rolling stock between Eager's assignée 
and the bondholders. It appeared that Eager had furnished the 
rolling stock to the Marietta & North Georgia Railway Company, 
and that on the faith of the company's owning it Eager had ob- 
tainéd the bonds under the Hambro agreement It was held, 
although his contract with the railroad company might not hâve 
required him to furnish the equipment, that, as against the bond- 
holders, he, and therefore his assignée, were estopped to assert 
title to the rolling stock, and defeat the lien which the bond- 
holders would hâve on it as the property of the railroad company. 
The controversy there was, of course, very différent from hère, and 
has no bearing npon the question at bar. 

The second important question with référence to the indebted- 
ness of the company to Eager is whether he can claim any recov- 
•ry now for the deûciency in the amount of stock in the Knox- 
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ville Southern Railroad Company which should hâve been issued 
to him under the contract We had occasion to consider this 
«laim in our flrst opinion. The judgment of |375,000 in favor of 
Eager was founded on an agreement arrived at in the stockhold- 
ers' meeting of the Knoxyille Sduthern Railroad Company, where- 
in Eager and ail the other lien claimants were represented, by 
which agreement the value of |800,000 par value of the shares of 
the capital stock of the Knoxville Southern Railroad Company 
was fixed at $275,000. This was at a meeting on the 29th of No- 
vembef, 1890. We held in the former opinion that the amount of 
stock due to Eager was at the time worthless, and that the flxing 
of its value at $275,000 was a mère fraudulent device to make 
Eager's claim against the company sufficiently large to pay ail the 
subcontractors under him, and fasten a lien to that estent upon 
the corpus of the railroad company, prior to that of the bond- 
holders. It now appears that the deflciency in stock due to Eager 
was more than $600,000, instead of $300,000. He had already re- 
ceived, however, $1,500,000 par value of the stock. The court be- 
!ow, overruling the master, who found the claim for stock to be 
worthless, held that Eager was entitled to this stock on the Ist of 
January, 1890; that at that time its value was 15 cents upon the 
100, and that Eager should be allowed a crédit of $103,020 there- 
for. We think this finding cannot be supported for several reasons. 
First, there is no sufiScient évidence in the record to show that 
the stock had any market value on the Ist of January, 1890. That 
which was introduced to show it, was of a very flimsy character. 
More than this, it is by no means clear that on the Ist of Jan- 
uary, 1890, Eager, who, at that time had 12,000 shares of the stock, 
had graded more than 60 miles of the road. Under the contract, 
therefore, he had ail the stock he was then entitled to. Again, 
Eager made no demand upon the company for the stock, and was 
not entitled to recover in damages, except froïn the time he made 
his demand, and such demand was refused. When he did make 
a demand, in November, 1890 (if it can be treated as a demand in 
good faith), it is conceded that the stock was absolutely worth- 
less. But it is said that the capital stock of the company was 
only $1,500,000, so that the company on January 1, 1890, was not 
able to issue the stock, and therefore a demand was not neces- 
sary. The charter provided that the capital stock might be in- 
creased by a vote of the directors, and there is nothing to show 
that, if Eager had requested the increase of the stock, the di- 
rectors and stockholders would not hâve secured such ïncrease by 
amendment of the charter, or such other step as might be neces- 
sary. On the contrary, it is manifest that they would hâve done 
so if Eager had really in good faith requested it 

The next item in the claim of Eager against the company is on 
account of the permanent line around the W, The railroad com- 
pany, in order to secure certain subscriptions, was obliged to 
complète its line and hâve trains running upon it from Marietta, 
Cra., through to Knoxville, on the 13th day of August, 1890. Part 
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of the Elnoxville Southern Eailroad lay through and over monn- 
tainous country. In crossing Bald Mountain it was found that 
the work of constructing an easy grade would consume more time 
than could be given if the subscription contract with the city of 
Knoxville was to be fulfilled. It was therefore deemed best to 
build what was called a "W," and at some latar period to con^ 
struct a permanent Une on easier grades. The W was accord- 
ingly constructed, and Eager received his pay by mileage upon 
that line, but he also constructed about one-third, or three miles 
and a half, of a permanent line, which would give the company a 
much easier mode of getting around Bald Mountain. He never 
bas received any pay for the part of the permanent line which he 
built This will be of great advantage to the company and to the 
purchaser at the foreclosure sale. It is now in the hands of the 
receiver, and the title to the right of way is in the KnoxTille 
Southern Itailroad Company, or its grantee, the new Marietta & 
North Greorgia Eailway Company. It must be presumed that so 
much of the permanent line as was built was built with the con- 
sent of the railroad company, and that the change from the per- 
manent line to the W was with its acquiescence. Clearly, the 
permanent line around the W must be treated as an extra not paid 
for by bonds delivered under the contract We think that it is 
such an addition to the value of the railroad company, over and 
above the line which Eager agreed in his contract to build, that 
he ought at least to hâve crédit for its actual cost It is a part 
of the railroad, and, when completed, will be part of its main Une. 
The amount due for its actual cost is $55,145.04. 

A crédit for cattle guards, water tanks, and stop gaps, amount- 
ing to $9,850, was allowed by the court below to Eager, but thèse, 
we think, were ail a part of the complète construction of the rail- 
road, for which Eager was paid in the bonds delivered to him un- 
der his contract The same is true of slides. It may be that, 
where a contracter is building for a railroad company certain 
work, under carefuUy drawn spécifications, and there are unusual 
slides, it is customary to allow him for the same; but the prés- 
ent is an unusual contract It covers the complète construction 
of the road, and the company places everything in the hands of 
Eager to assist him, and gives him the widest discrétion in réf- 
érence to the way in which he shall build the road. In such a 
case we think it reasonable to hold that he assumes the addi- 
tional cost arising from natural causes. 

The next item is that of the expenses of engineering. There 
is nothing in the contract imposing upon Eager the duty of pay- 
ing the expenses of the engineering of the road. The railroad 
company had a chief engineer duly appointed, and it had four or 
flve assistant engineers under him, whom Eager paid. The serv-, 
ices which they rendered were services which would ordinarily 
be paid by a railroad company in the construction of a railroad, 
and there is nothing in the contract to show that it was expected 
that Eager should meet thèse expenses. He did meet them be- 
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cause the company had no funds to draw upon at the time, but 
we think that under the contract he may be properly credited with 
the amount paîd by him therefor. This sum is $51,072.82. It 
was paid out of the proceeds of the bonds delivered to hhn in f ul- 
flllment of the company's contract with him, and may be fairly 
said, therefore, to reduce the amount actually paid Mm for his 
work by the company. 

It is conceded that on account of the Goodlin lot there is $293.01 
due to Eager. 

The court below allowed $45,000 for side tracks and T'b built 
by Eager, on the theory that under his contract he was entitled 
to $20,000 per mile of track laid in their construction. The mas- 
ter reported that their actual cost was but $16,000, and that he 
was inclined to the opinion that they were properly a part of the 
completed road which Eager was bound to construct. Eager's 
contract was to build a completed road, ready for the opération of 
trains. Y's are but the équivalents of turntables, and are thus 
indispensable in the opération of a railroad. It is impossible to 
run trains upon a single-track railroad, 100 miles long, without 
side tracks. We are satisfled from the évidence that both the Y's 
and the side tracks were only part of the necessary construction 
of the completed road, and were paid for by the bonds delivered 
to Eager at the rate of $20,000 per mile of main track. There 
were no spécifications, and he took a lump job for a completed 
road. Under thèse circumstances, the item for side track and 
Y's cannot be allowed. 

A claim is made on account of a steam shovel, of $5,100, which 
was in the possession of the railroad company when this suit was 
begun, and passed thence into the hands of the receiver. Eage» 
would hâve no claim against the company on construction ac- 
count for such a shovel, and could certainly not claim any lien 
under the statute against the company for fumîshing it. The 
statute allows liens only for work of construction and materials 
therefor, and for engineering and superintendence, but not for 
tools or machinery for construction. Mill. & V. Code, § 1774. 
If Eager delivered this shovel to the company, its delivery simply 
created a debt which was not a debt of construction, and could 
not give rise to a lien. 

In addition to the foregoing items a claim was made before 
the master and before the court below in favor of Eager for the 
amount paid by him to take up and cancel interest coupons upon 
the bonds of the Marietta & North Georgia Railroad Company. 
The amount claimed was $164,000. It was disallowed both by 
the master and the court below. It is brought hère for our con- 
sidération by cross appeal and proper assignment of error. As 
has already been stated, the Knoxville Southern Railroad Com- 
pany was an extension of the Marietta & North Georgia Railroad 
Company. The Marietta & North Georgia Railroad Company issued 
ail the bonds for the construction of both roads at the rate of $20,- 
000 per mile for the construction of the ICnoxville Southern and at 
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a somewhat less rate per mile for the construction of the Marietta 
& North Georgia Eailroad. In the issuance and delivery of the 
bonds to Eager under the Knoxvllle Southern contract, the Marietta 
& North Georgia Company really acted as the agent of the Knox- 
ville Southern Eailroad Company. While Eager was building the 
Knoxrille Southern Eailroad the interest upon the bonds of the 
Marietta & North Georgia Eailroad Company began to fall due. 
By agreement between the président of the Marietta & North 
Georgia Eailroad Company and Eager, the latter took up, paid, 
and caneeled ail the interest coupons of the bonds which were pre- 
sented for payment. The coupons thus falling due, and which 
might hâve been presented for payment, amounted in ail to |164,- 
000. As a matter of fact less than this number were presented; 
how many less the record does not definitely show. It does ap- 
pear from the record, however, by Bradley's testimony, exactly 
how many interest coupons Eager paid and caneeled of those 
bonds which were delivered to him under the Knoxville Southern 
Eailroad contract, to wit, $36,290.01 down to July 1, 1890. Thia 
sum Eager testifies was paid out of the proceeds of the bonds for 
the construction of the Knoxville Southern Eailroad Company. 
We do not think that Eager is entitled upon his Knoxville South- 
ern Eailroad contract to crédit for interest paid by direction of 
the Marietta & North Georgia Eailroad Company on bonds is- 
Bued by that company, and not used in the construction of the 
Knoxville Southern Eailroad. Such payment was made under what 
must be regarded as an independent agreement, by which an in- 
debtedness was ereated in favor of Eager against the Marietta & 
North Georgia Eailroad Company. But we do think that theremay be 
properly credited to Eager on his Knoxville Southern contract 
the sam paid by him under direction of the agent of that company 
out of the proceedh of the bonds delivered to him to take up cou- 
pons on previous bonds delivered to him under the same contract. 
Thèse interest coupons were obligations of the Kûoxville South- 
ern Eailroad Company, and a contract between the agent of that 
company and Eager, by which the latter paid them out of the 
proceeds of new bonds, reduced pro tanto the amount paid to 
Eager under the contract for the construction of the road. 

There are other items, some of which were allowed to Eager 
by the court below and others of which were rejected. We think 
that they were ail for work required of Eager under the contract, 
and cannot be made the basis for any claim in his favor against 
the railroad company. 

Eager must be debited with the amount required to elevate the 
bridge over the Little Tennessee river; also for the amount re- 
quired to strengthen the trestles built by him, and for the amounts 
due for rights of way which in his contract he agreed to pay for 
and did not, and which are adjudged in thèse proceedings against 
the railroad company and in favor of the ownera. The account 
would therefore stand as follows: 
v.67F.no.l— 7 
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Crédits. 

On account of the permanent Une axouod the W $ 55,145 04 

On account of engineering 51,072 82 

On account of Qoodlin lot 293 01 

On account of interest coupons on bonds. 36,290 01 

$142,800 88 
Débits. 

To amoont reqnlred to elevate Llttle Tennessee river 
bridge ?r.,500 00 

To amonnt required to strengthen trestles 2,500 00 

To amount required to pay for rights of way adjudged 

In thèse proceedlngs agalnst the R. B. C!o 2,142 93 

10,142 93 

Balance due Eager $132,657 95 

Thèse matters constituted a running account between Eager and 
the railroad oompany, and, in view of the fact that he did not really 
complète ail the work under his contract until about December 
15, 1890, we do not think that interest should be calculated on 
the balance until that date. The amount due to Eager is the 
fund ont of which his subcontractore whô haye perfected liens are 
to be paid. This was the limit in the aggregate of subcontractor's 
liens upon December 15, 1890. They were liens superior to the 
bonds. They should bear interest, or, what is the same thing, 
the fund from which they are payable should bear interest until 
paid. The security and priority of the lien attach as well to in- 
terest as to principal. The aggregate of the subcontractor's claims 
exceeds by at least 50 per cent, the fund due Eager, even with in- 
terest, so that in the distribution no interest need be calculated on 
the claims after December 15, 1890, for the share applicable to 
each will not be varied by adding interest to aJl claims for the 
same period from December 15, 1890, to the date of the decree. 
But the limit in the aggregate of the liens fixed on the property 
must be increased by interest until satisfaction. This is not a 
case where the distribution is to be made pro rata between the 
lienholders and the bondholders, in which case, of course, in- 
terest. is not to be calculated upon the claims after the time of the 
séquestration of the property for sale and distribution, so long as 
the claims cannot be paid in full. Bank v. Armstrong, 16 U. S. 
App. 465, 8 0. C. A. 155, 59 Fed. 372. In the distribution of the 
.proceeds of a common security between liens of différent priori- 
ties, we know of no principle by which interest can be stopped on 
the amount of the superior lien until its satisfaction. As between 
the bondholders and the lienholders, the lienholders are entitled 
to interest to the day of payment, and the decree should there- 
fore include interest on the amount herein found due Eager from 
December 15, 1890, until it shall be entered. 

We come now to the claims made by McBee & Go., J. W. Wilson, 
W. D. McD. Burgin, Kellar & Findlay, W. B. Crenshaw, J. H. 
Odell, J. H. Moses, and George Bruster. Thèse claimants aver 
that they dealt directly with the Knoxville Southern Bailroad 
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Company, and tliat they are entitled to liens as principal contract- 
ons for the work which they did, or the material which they fur^ 
nished, directly against the railroad without regard to the in- 
debtedness of the railroad company to Eeager. With respect 
to Crenshaw, Odell, Moses, and Bruster, we think they may 
properly recover the amounts due them directly from the rail- 
road company. They acted as assistant engineers under Walton, 
the chief engineer of the company. They sue for their salaries as 
such. The amount which they did receive was paid, it is true, 
by Eager, but we hâve found that it was the duty of the company, 
under the contract, to pay the engineering expenses. In paylng 
and employing thèse men, therefore, Eager was not arranging 
and paying for work to be by him donc under the contract, but 
he was pro tanto acting as agent for the company in arranging and 
paying for work which was imposed by the contract on the com- 
pany. The amounts due to thèse four claimants are not disputed, 
and they are entitled to interest on the same from the time they 
became due until the date when the decree shall be entered be- 
low. It is objected that thèse assistant engineers hâve not taken 
the necessary statutory steps to perfect their liens as principal 
contractors. The statute (Acts 1883, p. 296, c. 220; Mill. & V. 
Code, § 2774) gives a lien on the railroad for engineering and 
superintendence, which is to continue in force for six months after 
the performance of the work, and until the termination of any suit 
commenced within the time for its enforcement Section 2 pro- 
vides as f ollows : 

"That the lien created under section 1 o( this act may be enforced by a suit 
against the railroad company In the circuit court of the countr or district 
where the work or some part thereof was done, or the material or some part 
thereof was dellvered. The plaintiff shall set out In his déclaration, with 
reasonable certalnty the worlc done, the amount of indebtedness claimed 
therefor, and the nature and substance of the contract, and such suits shall 
be docketed and conducted as other suits In sald court" 

The work of engineering done by thèse claimants was continued 
nearly to January, 1891. On April 13, 1891, — within six months 
thereafter, — ^they flled pétitions in this cause, to which both the 
railroad company and Eager had already been made parties. , Cren- 
shaw's pétition, of which those of the other three are duplicates, 
was as f ollows: 

"Your petltloner, W. B. Crenshaw, a citizen of Knox county, Tennessee, 
which Is In the Northern division of the Eastem district of Tennessee, re- 
spectfully shows to the court that the Knoxvllle Southern Kailroad Company, 
a body corporate, and a défendant herein, is justly Indebted to him In the 
sum of $716.39, with interest from January 15, 1891, as f ollows: Sald Knox- 
vllle Southern Railroad Company, as shown by the bill flled in thèse causes, 
undertook to construct, and did construct, between the 23d day of August, 1887, 
and the Ist of January, 1891, a line of railroad extendlng in a southeasterly 
direction from Knoiville, in Knox county, Tennessee, In the Northern di- 
vision of the Eastem district of Tennessee, to Blue Rldge, Georgla. The con- 
tract for the construction of the entlre Itae of sald road, which was about 
100 miles In lengtb, was let by sald company to Its codefendant, George R. 
Eager, as principal contracter. Your petltloner is a elvU engineer by pro- 
fession, and as such was employed under said Eager for the performance of 
professlonal work, and did perform professional work as such civil engineer. 
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durlng the construction of said Une of rallroad, and for sald Work said rail- 
road Company and said principal contracter became Indebted to petltioner In 
a considérable sum of money, and are Indebted to hlm for sald service in tlie 
amount above shown. Petitioner shows tliat he lias made demand upon sald 
Company and upon said Eager for the payment of sald sum, and by both of 
them payment bas been refused. On the 15th day of January, 1891, com- 
plainant, according to the statutes of Tennessee, flled hls notice of lien 
against said KnoxviUe Southern Rallroad Company, and he will exhibit the 
original notice, with the acknowledgment of service by sald company there- 
on, in the progress of thls cause, if the same shall be needed or called for. 
Petltioner Is advlsed that he has the rlght to come into thls cause, and to be 
made a party thereto, for the purpose of setting up and provlng hls claim. 
He Is further advlsed that hls sald clalm constltutes, under the statutes of 
Tennessee and the laws of the land, a lien upon sald Knoxville Southern 
Rallroad, superior to ail claims except those wbich are, by the statutes of 
Tennessee, expressly made equal to It. He is advlsed that sald lien is su- 
perior to ail claims, except claims for work and labor done and material fur- 
nished to sald rallroad company or sald principal contracter, and is of equal 
dlgnity and effect with ail claims of the kinds last named. Petitioner is ad- 
vlsed that his lien exlsts, whether sald Eager was really principal contracter 
for sald rallroad company or not, and he prays that your honors will so dé- 
termine and decree, in vlew of the fact that hls work and labor was done 
In the construction of said rallroad. He prays that he may hâve a decree 
for the amount above shown to be due hlm, and that sald decree déclare hls 
sald claim to be a lien upon sald Knoxville Southern Rallroad, and that said 
lien be enforced by your honors by proper orders and preceedings." 

The pétition was evidently framed in the alternative to establish 
a lien in favor of the petitioner, either as principal or subcon- 
tractor, as the court might détermine that Eager had been agent 
of the company, or merely a contractor in employing the petitioner. 
We hâve found that in employing and paying the engineers, Eager 
was merely acting for the company, and not as a contractor, and 
therefore conclude that this pétition must be construed to be an 
intervening suit to establish a principal contractor'a lien against 
the rallroad in the custody of the court, and that it is sufflcient 
for the purpose. It follows that Crenshaw, Odell, Moses, and 
Bruster must be decreed to hâve liens on the proceeds of sale for 
their claims and interest from January 15, 1891, the date of the 
receivership to the date of the decree. 

McBee & Oo. were a flrm composed of V. E. McBee and J. W. 
Morgan. They did bridge-building work on the Knoxville South- 
ern Eailroad under two contracta. One was a contract for the 
construction of the bridge over the Little Tennessee river, for 
which they were to be paid at a certain price per lineal foot of 
material used; and the other was a contract under which they 
did ail bridge work assigned them, in considération of the pay- 
ment of the men employed, the fumishing of the material, and a 
certain stipulated salary to Morgan for superintendence. Both 
McBee and Morgan state that the original contracta were made 
by them with Eager, but they say that they thought he waa 
the président of the Knoxville Southern Rallroad Company, and 
that he gave them to understand that he was dealing with them 
in this capacity. Their évidence upon this point is obscure and 
labored. McBee testifies that shortly after the oral agreements 
Eager sent him a written contract for signature, in which Eager, 
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and not the railroad company, was named as the party of the 
flrst part; that he at once sent the contract back to Eager by 
his secretary, Poster, with directions to décline signing a contract 
made with any one but the railroad company. Foster says that 
he went to Eager with the contract, and stated this as McBee's chief 
objection; that he made an interlineation in lead pencil in the pro^ 
posed contract, striking ont Eager's name as a party, and in- 
sert ing that of the Knoxville Southern Bailroad Company; that 
Eager readily consented to the change, and the interlined type- 
written draft of the contract was left with him to prépare a new 
one. Eager dénies ever representing to McBee that he was the 
président of the railroad company, and says that it was distinctly 
understood between them that he was dealing with them as prin- 
cipal contractor. He dénies that either McBee or Foster ever 
objected to contracting with him as such. He says, and it other- 
wise appears, that he never fllled any office in the Knoxville South- 
ern Kailroad Company. Moreover, he produces the letter of Mc- 
Bee, acknowledging the receipt of the draft of contract, Mc- 
Bee's letter which Foster brought with him when he came to 
object to the form of the contract, and the original draft of 
the contract, with Poster's lead-pencil interlineations. From thèse 
it appears beyond controversy that McBee received the form of 
contract on the 14th of May; that he did not return it by Poster 
until about the middle of July; that in the letter returning it 
he complained, not that the contract was with Eager, but only that 
the spécifications were burdensome; and, finally, that the inter- 
lienations made by Foster in the contract not only did not involve 
a substitution of the railroad company for Eager as a party, but 
that in one of them Foster had written the name of Eager as such 
party. The case made by the testimony of McBee and Morgan is 
80 shattered by this documentary évidence as seriously to impair 
the credibility of their statements with référence to a subséquent 
conversation held by them with W. B. Bradley, président of the 
Knoxville Southern Kailroad Company, in which they say Bradley, 
on behalf of the railroad company, in considération of their not 
withdrawing their men from the unflnished bridge, agreed that 
the railroad company should be directiy liable to them for the 
amount due and to become due. Bradley was at the same time 
président of the Knoxville Southern Railroad Company and 
superintendent of construction under Eager. On the 30th of Oc- 
tober, 1890, McBee, Morgan, and one McNeely, a stenographer of 
McBee, went to see Bradley about their pay. Bradley says that 
he told them that Eagej* was then in the East for the purpose of 
raising funds. He dénies that he ever said to them that the rail- 
road company would see to it that they were paid. McNeely, 
one of McBee's witnesses, says that by direction of McBee, without 
Bradley's knowledge, he took notes of the conversation, and had 
them when examined in chief, but before his cross-examination he 
had lost them. It further appears that some weeks after this Morgan 
signed a receipt for about $3,000 as a payment on account by George 
E. Eager, contractor, and that he had signed a similar receipt in thfi 
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previous July. In addition, there are produced in évidence ac- 
counts for work, presented by McBee & Go.'s timekeeper, against 
the North Greorgia Construction Company, Eager's predecessor aa 
principal contracter, as late as December, 1890. Tlie master 
reached the conclusion that McBee's original contracts were with 
Eager as principal contracter, but that Bradley did give McBee 
to understand that the railroad company would see his firm paid. 
Were the question material, we should hâve difflculty in support- 
ing the latter ânding, for the circumstances strongly corroborate 
Bradley, and impeach McBee and Morgan. But it is not necessary 
for us to décide the point. The master reported that Bradley, 
as président, had no authority as président, by agreement or other- 
wise, to impose on the railroad company Eager's obligations under 
the McBee contract, and in this we fully concnr. The board of 
directors had made a contract with Eager for the complète con- 
struction of the road, as McBee and Morgan well knew, and such 
a contract nece^sarily excluded any authority on Bradley's part 
to make a new contract for part of the same work with some one 
else. It is true that in some cases the contract of the président 
of a railroad company is held binding upon the company, though 
no express authority be shown, because from the performance of 
it by the other party to the beneflt of the company, and within the 
knowledge of the directors, without objection by them, their ac- 
quiescence is presumed. Pennsylvania R. Oo. v. Keokuk & Hamilton 
Bridge Go., 131 U. S. 371, 9 Sup. Ct. 770; Indianapolis Rolling-Mill v. 
St. Louis, Ft. S. & W. R Co., 120 U. S. 256, 7 Sup. Ct. 542. Hère, 
however, the work was presumably done by subcontract with Eager; 
therefore no presumption of acquiescence by the directors in a new 
contract with McBee ^ Co. could be indulged. The master, while 
flnding that Bradley had no authority to make a new contract with 
McBee & Oo., nevertheless held the company liable for the work 
done after the conversation of October 30th on principles of estop- 
pel. We cannot concur in this resuit. There was no holding 
out by the railroad company that Bradley had authority to make 
such a contract. Indeed, as already stated, McBee knew that 
Eager was the principal contracter, and might well infer that 
Bradley had no power to make the company liable for what was 
due only from Eager. For thèse reasons, we conclude that Mc- 
Bee & Co. were only subcontractors under Eager. The master re- 
ported the amount due to McBee & Co. on their contracts to be 
|l8,615.87, with interest from December 16, 1890, while the court 
below found the amount to be $23,187.44. The discrepancy arises 
chiefly from the fact that the court allowed McBee & Co. the freight 
on material used by them from the point of purchase, while the 
master held that they were O'Uly entitled to free transportation 
from the termini of the railroad under construction. We think 
the master was clearly right There is substantially no compétent 
évidence to sustain the claim that the freight beyond the termini 
of the road was to be borne by Eager. McBee's claim must there- 
fore be reduced to the amount found by the master. 
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The next claim is that of J. W. Wilson. He was chief engineer 
of the Knoxville Southern Kailroad from 1887 to May 21, 1890, 
when he was succeeded by Walton. He did substantially no 
work as such after the fall of 1888. He did, however, boy ties, 
which were used in the construction of the railroad oom- 
pany. Thèse ties were furnished before his résignation as engi- 
neer. He says that he furnished thèse ties to the company, 
and not to Eager, and tliat he never heard of Eager as con- 
tracter until a short time before trains were running on the road. 
He is manifestly mistaken in his évidence. As many as three 
bills for ties presented by Wilson to Eager, as principal con- 
tracter, and receipts of money from Eager as such in payment of 
them signed by Wilson, are produced in évidence. They leave no 
doubt that in selling ties he was dealing with Eager, and not with 
the railroad company. It is said, however, that Wilson has recov- 
ered a judgment against the railroad company, as principal con- 
tractor, for the full amount of his claim, This is true, and, though 
the judgment was rendered by default, there was no fraud in the 
procuring of it, and it is therefore conclusive upon the railroad 
company. The judgment is not, however, évidence of any indebt- 
edness against the railroad company, such as to give Wilson's 
claim priority of lien over the bonds in a controversy with the 
bondholders. This is settled by the case of Hassall v. Wilcox, 
130 U. S. 493, 9 Sup. Ct. 590. Référence was made to this case 
In the previous opinion in disposing of the claim that Eager's 
judgment was conclusive upon the bondholders. With respect 
to Eager's judgment, it was not found necessary to apply the 
principle announced in the case of Hassall v. Wilcox, because the 
circumstances under which Eager's judgment had been obtained 
were so plainly fraudulent as to make it not even conclusive against 
the railroad company. It was then contended on behalf of those 
lien holders who had taken judgment in the state courts that 
Hassall v. Wilcox did not apply in this case, because the mort- 
gage to the bondholders had not been issued in accordance with 
the statutes of Tennessee, and did not confer upon their trustée 
the légal title. The objection to the validity of the mortgage 
was that notice of the meeting of the stockholders at which it 
was authorized had not been advertised in the newspapers at 
Memphis, Nashville, and Knoxville, as required by the General 
Statutes of Tennessee (Mill. & V. Code, § 1277), under which the 
issuance of raortgages by railroad companies is authorized. Sec- 
tion 1277 is as follows: 

"Railroad companies existing under the laws of this state, or of this state 
and any other state or states, whose original charter of incorporation was 
granted by this state, are empowered to Issue bonds, and secure the payment 
thereof by mortgage upon their franchises and property In any state, or 
upon any part of such franchises and property, or to issue Income or de- 
benture bonds and such guaranteed, preferred and coinmon stocli as may be 
determined upon by the stocJiholders; provided, the same be approved by the 
votes of the holders of three-fourths in amount of the entlre stock of said 
company at a regular or called meeting of the stockholders of said company; 
and that sixty days' notice be glven in a Memphis, Knoxville and Nashville 
dally newspaper of the tlme, place and purpose of the meeting." 
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We are clearly of opinion that the provision as to notice is for 
the protection of tlie stockholders, and that, until some stock- 
holder objects to the validity of the mortgage on the ground that 
he had no notice of the meeting and its object, this cannot be 
used by other persons to invalidate it It appears by the record 
that at the time the mortgage to the Knoxville Southern road 
was made there were 12,051 shares represented at the meeting 
ont of a total of 12,053. For this reason we think the mortgage 
or deed of trust given did confer the légal title upon the Central 
Trust Company as trustée. It therefore follows from Hassall v. 
Wilcox that Wilson's judgment against the railroad company, to 
which the Central Trust Company was not a party, does not bar 
the trust company, as mortgagee and trustée for the bondholders, 
from contesting the validity of his claim against the railroad com- 
pany, so far, at least, as to defeat its priority as a lien over that of 
the bonds. 

Burgin's claim is for work done in 1888-89 in the construction 
of the Knoxville Southern Railroad. The documentary évidence 
shows beyond a doubt that he did this work for the North Georgia 
Construction Company, and not for the railroad company. 

Nor is there any doubt that Kellar & Findlay were knowingly 
rendering their services as subcontractors to Eager as principal 
contracter. The évidence is overwhelming upon this point, and 
they reduced their entire claim to judgment against Eager as prin- 
cipal contractor, and the railroad company as garnishee, in the 
state court Their claim was really covered by the décision of 
this court on the former appeal, and it has only been re-examined 
on this appeal by consent. 

A careful review of ail the évidence presented at the former 
appeal and of that adduced on the second hearing below strongly 
conflrms the conclusion announced in our former opinion that the 
work of constructing the Knoxville Southern Railroad was done 
under the North Georgia Construction Company and George R. 
Eager as principal contractors, and that no work of any kind ex- 
cept the engineering was done for the railroad company on direct 
contracts with the railroad company. The évidence to the con- 
trary consists chiefly of opinions and impressions of interested 
witnesses, whose memories are shown to be defective by the un- 
controvertible documentary évidence produced from the records 
of Eager's ofQce and of the railroad company. 

Having thus decided that McBee & Co., Wilson, Burgin, and 
Kellar & Findlay were subcontractors under George R. Eager, 
principal contractor, it lemains to consider whether they hâve 
taken the proper steps under the Tennessee statute to fl.x their 
liens as such. Eager recovered a judgment against the railroad 
company for |375,000 in a suit to enforce his lien as principal con- 
tracter. He assigned that judgment to S. B. Luttrell, trustée, 
for the equal beneflt of his subcontractors and material men. 
In our former décision we held that this judgment was fraudu- 
lently procured, and could not be even prima facie évidence of 
the validity of such a claim in this suit. To the extent to which 
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we hâve uplield Eager's claim in this case, we may concède, with- 
out deciding, that Eager and his assignée might avail themselves 
of the formai steps taken by him to flx Ms lien under the stat- 
ute, and therefore that he would be entitled to a principal con- 
tractor's lien for the amount already found due to him, and thus, 
that his subcontractors, as beneficiaries under his assignment to 
Luttrell, might share the beneflt of his lien, whether they took the 
necessary statutory steps to flx their liens as subcontractors or 
not. But a subcontractor's lien under the statute is not dépend- 
ent on the principal contractor's having perfected his lien. Green 
V. Williams, 92 Tenn. 220, 21 S. W. 520. It is independent of and 
superior to his lien, and is only limited by the amount due to 
the principal contracter at the time of the service of notice by the 
subcontractor on the railroad company. Therefore the assignée 
of a principal contractor's lien is junior to the subcontractor 
who has perfected his statutory lien. The claims of the subcon- 
tractors who hâve perfected their liens in this case far exceed in 
the aggregate the amount due to Eager, and therefore he could 
take nothing by his lien, and could pass nothing by the assign- 
ment of it to Luttrell. It follows that only those subcontractors 
can share in the fund due from the railroad company to Eager 
who took the necessary statutory steps to perfect their liens. 

The third section of the railroad lien act of 1883 provides that 
the subcontractor, in order to secure a lien against the railroad 
company, "may give notice in writing to the railroad company, 
setting out the work done or material furnished, and the amount 
claimed therefor, and thereupon the amount that may be due or 
owing from the railroad company to the principal contractor (not 
exceeding the sum claimed) shall be bound aad liable in the hands 
of the railroad company for the payment of the amount so claimed, 
and shall constitute a flrst lien in favor of the claimant, superior 
to ail other liens upon the company's railroad, and shall continue 
in force for a period of ninety days from the date of service of 
such notice, and until the termination of any suit commenced with- 
in that time to enforce it * * * The claim provided for in 
this section may be enforced against the railroad company as gar- 
nishee, and the principal contractor as debtor in the circuit court." 
Of the four claimants whose liens are under considération, Kellar 
& Findlay filed a notice with the railroad company, and season- 
ably began suit in the state court, and took judgmént for their 
entire claim against Eager as the principal debtor and the rail- 
road company as garnishee. They therefore are entitled to share 
in the fund found due to Eager as principal contracter, with the 
many persons who, as subcontractors, took similar judgments in 
the state courts, and whose names are given in the decree of the 
court below from which this appeal is taken. It is objected, 
however, both against Kellar & Findlay's rights to a subcontract- 
or's lien and against ail but one of the subcontractor lien claimants 
below, that their liens hâve not been perfected because an attach- 
ment was not issued against the property of the railroad com- 
pany during the sait. Thia objection applies to ail the lien claim- 
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aats except the South Tredegar Iron Cîompany, which did issue 
an attachment both. against the property of Eager and that of the 
railroad company. But it is untenable. The statute does not 
provide that an attachment shall issue in suits to enforce railroad 
liens. It is true that under the mechanic's lien law of Tennessee 
(Mill. & V. Code, § 2747) the lien must be enforced by attachment, 
but this is because the section expressly requires it. Dollman v. 
Collier, 92 Tenn. 660, 22 S. W. 741. There is no such provision 
in the railroad lien law. The lien of the principal contracter is 
to be enforced merely by suit, and the form of the déclaration is 
prescribed in the statute. The lien of the subcontractor may be 
enforced by suit against the principal contracter as principal debtor 
and against the company as garnishee. But there is not a sug- 
gestion in the statute that attachments are necessary to the per- 
fecting of the lien. We think, therefore, that ail who took judg- 
ments in the state courts against Eager as principal debtor and the 
company as garnishee hâve valid liens as subcontractors, and are 
entitled to share pro rata lu the amount found due from the com- 
pany to Eager. 

A more diffleult question remains for décision. It is whether 
McBee & Co., Wilson, and Burgin hâve taken the necessary steps to 
secure a subcontractor's lien for the amount found due them from 
Eager. McBee & Co.'s work was not completed until December, 
1890. On December 31, 1890, their counsel filed with the railroad 
company the following notice: 

"To the Knoxville Southern Eallroad Co.: You are hereby notifled that we, 
the imderslgned flrm, hâve a balance due us of the sum of twenty-one thou- 
sftnd one hundred and fourteen and 84-100 ($21,114.84) dollars due by account 
foi" material fumished and labor done in building the bridge of said railroad 
across the Little Tennessee river; said railroad being the same constructed 
by you from Knoxville, Tennessee, south-wardly through the counties of 
Knox, Blonnt, Monroe, McMinn, and Polk, to the Une between Tennessee and 
Georgla, and we rely on our lien under sections 2774-2783, inclusive, of the 
Mill. & V. Code of Tennessee, as security for said money. We clalm to bave 
beeh in said work contracter with you, but give this notice because we un- 
dèrstand you claim we are subcontractors under George E, Eager, and that 
Baiâ sum is due from him as principal contracter. In any event, we look to 
you for payment 

•This Dec. 81, 1890. V. B. McBee & Co. 

"(V. B. MoBee. J. W. Morgan.) 
"By Washbum & Templeton, Attys." 

Qn January 2, 1891, they filed a suit in the circuit court of 
Monroe county, Tenn., against the Knoxville Southern Railroad 
Company. There were two counts in the déclaration. The flrst 
wasbased on a contract averred to hâve been made directly with 
;the railroad company, and the second count was based on a sub- 
contractor's lien averred to hâve been made with Eager as prin- 
cipal contracter. The second count further averred that the com- 
pflLny was largely indebted to Eager. . Eager was not made a party 
tft^this suit In January, 1893, the suit was flnally disinissed at 
.plaintifE's costs. It is probable that such a suit conld not now be 
irelied on tp preservp, the lien, beçauaé it was dismissed, and because 
iEftger was not a pai'tyto it, as the statute seems to require. B^t 
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certainly, if the notice of December 31, 1890, quoted above, was 
not sufflcient, the second count of the déclaration would serve the 
purpose of the notice, and was a compliance with the statute in 
this regard. By the terms of the statute, the fund then owing from 
the railroad company to Eager became bound to McBee & Go. by 
the service of the notice, and the lien, by virtue of the statute, 
was then flxed to continue for 90 days, and to be prolonged there- 
after by a suit brought within the 90 days to enforce it The 
question remains, therefore, was such a suit brought by McBee 
& Co.? It must be a suit to enforce the subcontractor's lieni, 
and must, of necessity, make the principal contractor a party. The 
bill of McBee & Co. in the court below was flled January 15, 1891, 
within 90 days from the foregoing notices. It averred that the 
Knoxville Southetn Railroad Company was indebted to the com- 
plainant, McBee & Co., for work and material fumished directly 
to the company. It further averred that Eager occupied varions 
capacities in relation to the Knoxville Southern Railroad Company, 
being at one time its principal contractor, and at another time its 
agent, at another time its président; and that it was matter of 
doubt whether the persons engaged in the construction of the road, 
and whose claims were unpaid, were creditors of Eager or creditors 
of the railroad company. The bill attacked the validity of both 
mortgages; asked that ail the persons having claims for work and 
material fumished in the construction of the road be made parties 
défendant; that Eager, who had recovered a judgment against the 
road for $375,000 for work and material done by him in the con- 
struction of the road, be made a party, and that he be compelled 
to set up the contract, if any existed between him and the railroad 
company. The Marietta & North Georgia Railroad Company and 
the Central Trust Company were also made parties. By an 
amended bill complainants reiterated the averments of their orig- 
inal bill, and further charged that Eager was the Knoxville South- 
ern Railroad Company, and that ail contracts made with him were 
made with the Knoxville Southern Railroad Company, and there- 
fore that ail persons fumishing work and material to him were 
entitled to claim as principal contractors. The prayer of the bill 
was that the claims of the complainants and ail the creditors 
made défendants should be adjudged to be first liens on the prop- 
erty of the railroad company, that the mortgages to the trust 
company should be set aside and held to be invalid, and "for ail 
such olier further and différent relief" as might seem meet and 
proper to the court The answers of the two railroad companies 
and the trust company denied the invalidity of the mortgages, 
averred that Eager was a principal contractor, and that ail the 
material claimed to hâve been fumished by complainants and the 
other intervening lien claimants had been fumished to him as princi- 
pal contractor, and were claims against him, and not the company. 
While the bill and amended bill in tenus charged that the debts 
for which liens were asked had been contraoted directly with the 
railroad company, we are of opinion that, taken in connection 
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with the notice already served upon the railroad company by Mc- 
Bee & Co., which notice is referred to in the bill, the difiSculty 
set forth in the bill of determining whether Eager was principal 
contracter or not, the fact that Eager was made party to the bill, 
and finally the prayer for ail other and différent relief which might 
seem proper to the court, the bill may be treated as a suit in the 
alternative either to enforce a principal contractor's lien, or, if 
that should not be upheld, then to enforce a subcontractor's lien. 
Oertainly, upon such a bill and such a prayer, the circuit court 
may, under the libéral rules of equity practice, adjudge and enforce 
a subcontractor's lien in favor of complainant without requiring 
an amendment of the bill. If so, then it is clearly a suit to enforce 
a subcontractor's lien, for otherwise the court could not enforce it. 
MoreoTer, we think this conclusion to be in accordance with the 
libéral construction which the suprême court of Tennessee has 
placed upon ail proceedings under the lien laws in favor of the 
meritorious contractor. Reeves v. Henderson, 90 Tenn. 521, 18 
S. W. 242. Analogous cases may be found in Pomeroy v. Lumber 
Oo., 33 Neb. 240, 44 N. W. 730; Bnckley v. Taylor, 51 Ark. 302, 11 
S. W. 281; and Reed v. Norton, 90 Cal. 590, 26 Pac. 767, and 27 
Pac. 426, For thèse reasons we hold that McBee & Co. did per- 
fect their lien and bring suit within the required time to enforce 
it, and that they are now entitled to share in the fund found due 
to Eager, as subcontractors. 

With respect to Wilson's claim, we cannot find that he is entitled 
to a lien as subcontractor. The ties which he seeks to recover pay 
for were furnished before his résignation as chief engineer on May 
21, 1890. There is no express limitation in the statute for the 
filing of notice by the subcontractor with the railroad company 
of his daim against the principal contractor. The limitation is 
upon the time within which suit must be brought after the fliing 
of such notice, to wit, 90 days. It would seem, however, to be an 
indispensable step under the statute that such a notice shall be 
âled by the subcontractor with the railroad company before any 
claim for a subcontractor's lien can be asserted. Wilson filed no 
notice of any kind with the railroad company, and we must there- 
fore hold that he did not perfect his lien as subcontractor in ac- 
cordance with the statute. 

The question whether McBee & Co., Wilson, and McD. Burgin 
hâve perfected subcontractors' liens is not one which affects the 
bondholders in this case. The fund ont of which ail the subcon- 
tractors are to be paid is the fund due to Eager, and the distribution 
thereof is a matter of indifférence to the bondholders. The ques- 
tion is one which only affects the other subcontractors who hâve 
perfected their liens. Each of them is entitled to object to any 
other person's sharing in the fund who has not taken the steps 
which the statute prescribes for the flxing of such a lien. When, 
therefore, it appears that Wilson did not flle any notice with the 
railroad company of his claim as a subcontractor, it becomes im- 
possible to sustain his îien as such. His claim is a meritorious 
one, and we regret the necessity of a ruling which shall exclude 
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him from a share in the fund for subcontractors. The same resuit 
must be reached with référence to Burgin. Burgin's work was ail 
done in 1888 and 1889. For more than 18 montlis hè tcwk no steps 
whatever to perfect either a principal or subcontractor's lien. He 
filed no notice of any kind with the railroad company, and oannot 
be allowed to share in the subcontractors' fund. 

Référence is made in the bpief of counsel for the trust company 
to the alleged error of the master and the court below in allowing 
certain right of way claims reduced to judgment in favor of Dunn 
& Patty and Hegdon & Chastain. There is no sufficient assignaient 
of error to require our examination of the validity of thèse claims, 
but, even if there were, we think that the court below properly 
allowed them. 

A question presented on this appeal is whether, under the tax 
laws of Tennessee, applicable to railroads, the state and the county 
are entitled to coUect 10 per cent, penalty because of the delinquency 
of the railroad company in paying the taxes admitted to be due. 
The collection of delinquent taxes on railroad companies is regulated 
by chapter 78, Acts 1875, p. 100, entitled "An act declaring the 
mode and manner of valuing the property of railroads for taxation 
and the amendments thereto," which are codifled in chapter 5, tit. 
5, pt. 1, Mill. & V. Code, §§ 669-708, inclusive, entitled, "Of the as- 
sessments and taxation of railroad companies." After the spécial 
provisions for assessing railroad property, section 704 provides as 
follows: 

"The taxes so assessed in behalf of the state shall be due as other taxes, 
and if the same be not paid to the comptroller wlthin the time allowed other 
taxpayers he shall proceed to collect the same in the manner foUowing: He 
shall issue a distress warrant against the company for the amount thereof, 
to any sheriff In the state, whose duty it shall be to levy the same upon any 
Personal property of the company to be found in hls county, and sell the 
same as other property of llke character is sold for taxes. 

"No. 705. In the collection of said taxes, the comptroller la hereby em- 
powered to do ail acts and things, which any coUector of revenue is author- 
îzed to do by law ; and should he f ail to realize the taxes and costs from the 
sale of Personal property or otherwlse, he Is authorized and empowered to 
expose to public sale to the highest bidder, ail the property of such default- 
Ing railroad company lying and belng in this state, together with its fran- 
chises after giving thlrty days notice of the time and place of sale In some 
newspaper published in the city of Nashville; and to make a deed of con- 
veyance thereof to the purchaser. 

"No. 706. It shall be the duty of the governor to issue his warrants to any 
of the sheriffis along the Une of said railroad, authorizing and commanding 
the sheriffs to put such purchaser into fuU and complète possession of such 
road and ail its property and the sheriff shall exécute the same. 

"No. 707. The collecter of taxes for any county shall collect the amount 
due to the county as is now provided by law in case of delinquents." 

We think this is an exclusive mode prescribed by statute for the 
«oUection of railroad taxes. The comptroller of the state is author- 
ized, when he cannot collect the taxes by the sale of personal prop- 
erty without judicial process, to expose the realty to public sale to 
the highest bidder, and to make a deed of conveyance thereof to the 
purchaser. For delinquent county taxes the coUector was required 
to collect the amount due the county "as is now provided by law in 
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case of delinquents." This refers us back to the gênerai tax law» 
wMch were in force at the time of tlie enactment of the railroad 
tax law, an^ it is conceded that there was then no statutory provi- 
sion for penalties of any sort on delinquent taxes, or for the pay- 
ment by the delinquent of the fées of the coUector in addition to 
the tax. The use of the word "now" prevents us from giving an 
ambulatory construction to the référence to the gênerai tax laws, 
and from holding that every amendment of the gênerai tax law re- 
specting the collection of taxes must effect an amendment in the 
railroad tax law. It follows that, although at présent, under the 
gênerai tax laws, 10 per cent, penalty is imposed for delinquent 
taxes, and although there may Ée no good reason for distinguish 
ing between taxes to be collected from railroads and those from 
other taxpayers, we are limited by the language of the statute, and 
must décide that there is no authority for imposing a 10 per cent, 
penalty on delinquent railroad taxes. The state comptroUer is given 
power to enforce the collection of state taxes against railroads with- 
out judicial process, and this may explain why it was not thought 
necessary to provide a penalty for delinquent railroad taxes, it being 
supposed that by the extraordinary remedy afforded him he could 
prevent any such delinquency. It is true that the remedy cannot 
be enforced so long as roads are in the possession of receivers of 
the fédéral courts, but this was a defect in the statute, which the 
législature has thus far failed to remedy, and which we cannot sup- 
ply. The assignment of error by the trust company to the allow- 
ance by the court below of this 10 per cent penalty must be sus- 
tained. 

Error is assigned to the following clauses in the decree of the court 
below. 

"It is further ordered and decreed by the court that the bill of V. E. 
McBee & Company and others is an original bill, and the same is declared 
to be a s:eneral creditors' bill, and that the prosecutlon of the suit of the 
Central Trust Company was properly enjoined under the same, and that the 
complainants In sald bill No. 922, and ail the Interveners whose claims are 
above set forth, are entitled to hâve the Knoxville Southern Railroad sold 
In said cause of V. E. McBee & Company and others. ♦ * ♦ It is further 
ad.1udged and decreed that the counsel representing' the claimants In the 
original bill of V. E, McBee & Company et al. vs. Knoxville Southern Rail- 
road Company et al., viz. Washbum and Templeton, are entitled to com- 
pensation out of the gênerai fund arising from the sale of said road for 
their services in bringing said railroad to sale, and administering the assets 
of sald insolvent railroad company, and a lien is declared upon said fund in 
their favor; but the amount of said compensation is left unadjudicated, to 
be flxed and determined after the sale of said railroad shall bave been 
reported to the court" 

We see no error in thèse provisions. The bill of the trust com- 
pany was merely a bill to foreclose a mortgage. It was indispen- 
sable to a successful sale of the property that it should be cleared of 
the liens growing out of its construction. The complainants who 
flled the creditors' bill and brought in ail the lien holders did a 
work in the administration and distribution of the assets of the 
railroad company bénéficiai to ail concerned. For services in flling 
the bill, therefore, and bringing in ail lien claimants, it was not im- 
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proper for the court to order a fee paid to complaînants' counsd oat 
of the fund realized from the sale. Trustées v. Greenough, 105 U. 
8. 527; BaHroad Co. t. Pettus, 113 U. S. 116, 122, 5 Sup. Ot 387; 
Hobbs V. McLean, 117 U. S. 567, 582, 6 Sup. Ot 870; Dodge v. Tul- 
leys, 144 U. S. 451, 12 Sup. Ct 728; Meddaugh t. Wilson, 151 U. S. 
333, 14 Sup. Ct. 356, But the compensation must be limlted to the 
service in filing the bill and assembling the creditors. After the 
creditors were brought in, two hostile camps were fonned, the bond- 
holders in one and the lien claimants in the other. Services ren- 
dered by counsel in the litigation thereafter, in which the case, after 
two trials belov?, has been brought twice to this court, must be 
paid for by their own clients, and not by the bondholders. 

This naturally brings us to the question of costs. As we hâve sus- 
tained assigimients of error on the appeal and the cross appeal, we 
shall divide the costs of appeal between the bondholders on the one 
hand and the lien claimants as a class on the other, The half to be 
paid by each side shall be deducted from the fund awarded to them 
from the proceeds of sale before distribution. The order with re- 
spect to the costs in the court below will be that each party .shall 
pay his own costs. AU costs incurred in the bringing in of défend- 
ants and the service of process upon them shall be taxed to the 
proceeds of sale. The compensation of the spécial master shall be 
paid one-half by the bondholders and one-half by the lien claimants 
ont of the fimds awarded to the two sides respectively, before dis- 
tribution. The expenses of the receivership and the sale must, of 
course, be paid from the gênerai fund arising from the sale. 

We hâve been asked to prépare the decree in this court for entry 
in the court below, but this is impracticable. We hâve considered 
ail the assignments of error to the decree appealed from, and we hope 
we hâve made this opinion suflficiently spécifie to render easy the 
drawing of a proper decree. The decree of the circuit court is re- 
versed, with instructions to enter the same decree, modiûed in ac- 
cordance with this opinion. 
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(Olrcnit Court of Appeals, Second Ctrcuit. Marcb 5, 1895.) 

No. 83. 

€nSTOMS DlTTIBS— CliASSIPICATTOK — BUKDBN OF PbOOP— GaMBIK AND OOEKTT- 
UNE. 

Certain imports of gallein (belng: a dyestuff produclns blue and purple 
■hades, and conslstlng of two parts pyrogallic acld, which is derlved 
from nutgalls or other vegetable matter, and one part phthalic add, 
wbich Is derlved from coal tar) and of coerulin'e (which produces green 
shades, and Is made by boiling gallein In sulphurlc acld) were classifled 
by the coUector as coal-tar colors or dyes not speclally provided for, undet 
paragràpta 18 of the act of October 1, 1890. Séld, the évidence bëlng con- 
tradlctory, that the Importa? had not sustaincd the burden resting ujibn 
hlm to overthrow the correctness of the collector's classlAcatlon, and 
show that the dyestufCs were dutlable, a» clalmed In his protest, nnder 
paragraph 61, as "other palnts anS colors, • • • Indudlng lalces, crajr- 
«n», ••• not speclally provided for," 
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Appeal from the Circuit Court of the United States for the 
Southern District of New York. 

This was an application by William Pickliardt and Adolph Kut- 
trofC, partners as William Pickliardt & Kuttroft, importers of certain 
dyestufifs, for a review of the décision of the board of gênerai ap- 
praisers sustaining the décision of the collector of the port of New 
York as to the rate of duiy on such goods. The circuit court af- 
flrmed the décision of the board of gênerai appraisers. The im- 
porters appealed. 

Edward Hartley, for appellants. 

James T. Van Eensselaer, Asst. U. S. Atty. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

SHIPMAN, Circuit Judge. The appellants, composing the firm 
of William Pickhardt & Kuttrofif, imported into the port of New 
York, after October 1, 1890, and during the year 1891, sundry in- 
voices of the dyestuffs known as "gallein" and "coeruline." The 
collector classified this merchandise as coal-tar colors or dyes, and 
exacted a duty of 35 per cent, ad valorem, under the provision of 
paragraph 18 of the tariÊE act of October 1, 1890, which reads as 
follows: "Ail coal tar colors or dyes by whatever name known, 
and not specially provided for in this act, thirty-âve per centum 
ad valorem." The importers protested against this décision upon 
the ground that the gallein was not a coal-tar color or dye, but 
should pay a lower rate of duty, because it should be classiâed as 
either an extract of logwood or of dyewood, or as a color not 
specially provided for, or as a chemical compound, or as a coal-tar 
préparation, not a color or dye. They protested against the col- 
lector's exaction upon the coeruline, because it was one of the flrst 
three articles just named, and, in some protests, because it was 
a coal-tar préparation, not color or dye, not specifled. The dé- 
cision of the collector was afifirmed by the board of gênerai apprais- 
ers, whose décision was aflûrmed by the circuit court. Upon this 
appeal the appellants confine themselves to the claim in the pro- 
tests that the goods were dutiable under paragraph 61 of the 
tariff act of October 1, 1890, which reads as follows: "Ail other 
paints and colors, ♦ • • including lakes, crayons, * * 
not specially provided for in this act, ♦ • ♦ twenty-flve per 
cent ad valorem." The position of the appellants is that the gooda 
are not coal-tar colors or dyes, and, not being so, they must be 
dutiable under paragraph 6L 

Gallein is a dye which produces blue and purple shades, and is 
made of two molécules or parts of pyrogallic acid and one molécule 
or part of phthalic acid. The source of cemmercial supply of 
pyrogallic acid is from nntgalls, or other vegetable matter. The 
présent source of commercial aupply of phthalic acid is from coal 
tar. Coeruline is a dye made by boiling gallein in aulphuric acid, 
and produces green shades. Both are used for dying wool, cot- 
ton, and silk, as woods were formerly used. They are imported 
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in petroIeum barrels, in the form of paste suspended in water, and 
containing as much as 20 per cent, of the dyeing property. The 
board of gênerai appraisers found that both of thèse articles were 
commercially known as "coal-tar colors or dyes," and the circuit 
judge was of opinion that the witnesses for the importers did not 
substantially contradict this finding. The record does not contain 
the testimony upon which the board of gênerai appraisers relied, 
and the new testimony before the circnit court, upon commercial 
désignation, does not justify the conclusion that thèse two kind» 
of dyes are designated in the speecih of commerce as "coaltar prod- 
ucts." The oral testimony was of a technical character. The 
position of the appellants, as stated by a chemist of repute, is that 
tannic acid is the dominant characteristic or constituent of gallein, 
and has the color-producing property, while the phthalic acid is 
the uniting substance. The expert for the United States is a chemist, 
and is the manager of the factory of a corporation which manu- 
factures coal-tar colors and dyes in this country, but does not 
make gallein or coeruline. He was of opinion that the gallic acid 
fumishes the coloring matter, but that if the phthalic anhydride 
was eliminated, while the thing that remained would be a coloring 
matter, it would not be worth anything as such. He states his 
theory as follows: "Without the présence of phthalic anhydride, 
the body could not exist at ail. It would not be worth anything 
at ail. The phthalic anhydride imparts to the methyl rery strong 
acid properties, which aJone makes it possible for the dye to com- 
bine with metallic bases and form lakes. That is the conditio sine 
qua non." The same divergence existed, as a matter of course, in 
regard to the ingrédient which was the determining characteristio 
of coeruline. The respective witnesses were asked their opinion in 
regard to the correctness of the définition of "gallein" in the Century 
Dictionary, which defined it as a coal-tar color. The appellants' 
chemist objected to the définition becaiise he would not call it a 
coal-tar color, but an artificiai coloring matter. As the gallic acid 
was the chromogenous substance, and was of vegetable origin, he 
could not call the whole product a coal-tar color. The expert for 
the government, under his theory of the proper controlling or de- 
termining ingrédient of the product, pronounced the définition to 
be a true description of the article. 

Under this state of the testimony, the appellants did not sustain 
the burden which rested upon them to overthrow the presumption 
of the correctness of the coUector's décision. They did not show 
that the articles were not coal-tar colors, and, if they had, it does 
not follow, necessarily, that they are dntiable under paragraph 61, 
for there may be a question which was not examined in the rec- 
ord, — whether this paragraph, which provides for ail paints and 
colors, includes dyestuffs. It is understood that the board of gên- 
erai appraisers has decided this question in the négative. The de- 
^■ion of the cirouit court is affirmed. 
v.ôTj-.no.l— 8 
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In re MAIOLA. 
(Circuit Court, S. D. New York. February 2, 1895.) 

1. Immigration— CoNTRACT Labok Acts— To Whom Applicable. 

The statutes of the United States relatlng to tbe exclusion of contract 
laborers, Including tlie act of March 8, 1891, making the décision of the 
Immigration officers final as to the rlght of such laborers to land, are di- 
rected solely against alien immigrants, not agalnst alien résidents retuming 
after a temporary absence; and the courts therefore hâve power, upon habeas 
corpus, to inqulre whether one who is refused admission to the country by 
the immigration officers is or is not an immigrant, and so within the juris- 
diction of such officers. 

8, Same — Who Are Immigrants. 

An unmarried man, who bas ImAlgrated to the United States In 1892, 
wlth the intention of making hls home there; has remalned about two years, 
worklng at hls trade; and then, belng taken 111, has retumed to hls native 
country', remained about ten months, dolng nd work; and then. In 1895, 
returns to the United States,— Is not ah immigrant on hls retum, in 1895. 

This was a pétition for a writ of habeas corpus by Giacondo 
Maiola, alleging that he was illegally restrained of his liberty by 
the immigration officers at the port of New York, 

TJllo, Euebsamen & Ctochran, for commissioners. 
John Palmieri, for the immigrant, Maiola. 

LAOOMBE, Circuit Judge. The relator is detained, under a dé- 
cision of the immigration authorities, as "an alien or foreigner in 
tended to be imported into the United States under a contract or 
agreement to perform labor therein." By statute of the United 
States, the décisions of inspecting officers touching the right of any 
alien to land, when adverse to such right, are made final, and it 
has been held to be within the oonstitutional power of congress to 
maie them so. See In re Howard, 63 Fed. 263, and statutes and 
authorities therein cited. The relator, however, contends that un- 
der the décisions of this court (In re Panzara, 51 Fed. 275; In re 
Martorelli, 63 Fed. 437) the question whether or not the alien is an 
immigrant may still be inquired into, since courts, upon habeas 
corpus, will always look into the question of jurisdiction, and juris- 
diction to décide flnally touching the right to land has only been 
oonâded to the inspecting officers in the case of an immigrant. The 
relator's point is well taken. The entire body of statute law touch- 
ing the exclusion of contract laborers, viz. Act Feb. 26, 1885 (23 
Stat. 332); Act Feb. 23, 1887 (24 Stat 414); Act Oct. 19, 1888, c. 
1210, Deflciency Bill (25 Stat 566); Act March 3, 1891; and Act 
March 3, 1893, — conclusively show tiiat it is directed solely against 
alien immigrants, not against alien résidents when returning aiter a 
temporary absence. The very section (section S) of the act of 1891 
under which the inspection officers acted, and which makes their 
adverse décision final, provides for an inspection of "alien immi- 
grants" who may arrive by water; and it is testimony touching the 
right of "such aliens" to enter the United States that the inspecting 
officers are to take and consider, during which inspection "such 
aliens" are to be properly housed, fed, and cared for. The next en- 
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Buing clause in the same paragraph, which provides for the flnality 
of a décision made by the inspection officers "touching the right of 
any alien to land," can refer only to those aliens whose inspection 
by such officers has been provided for, viz. "alien immigrants"; and 
if it appear that an alien is restrained of his liberty solely by reason 
of a décision of the inspection offieers adverse to his right to land, 
and further appears that he is not an alien immigrant, he must be 
discharged from cnstody, since it is only as to alien immigrants that 
jurisdiction finally to détermine as to the right to land has been 
conâded to the inspection officers. In the case now before the court, 
it appears that the relator, an unmarried man, sold ont what small 
property he had in Italy, some three years ago, and thereupon im- 
migrated to this country, with the intention of making it his per- 
manent home. He remained hère for about two years, working at 
his trade as a siUc weaver, and keeping a small grocery store, ap- 
parently in partnership with his brother. He was taken ill about a 
year ago veith some disease of the lungs or chest, and after he had 
been to two différent hospitals the doctors advised Mm to go to 
Italy. He sold ont his grocery business, foUowed their advice, and 
remained in Italy for some 10 months, doing no work, but living with 
his father and mother, and gradually improving in health. When 
sufificiently recovered, he retumed to this country, as was his inten- 
tion when he left it. His case is closely similar to those of In re 
Panzara, and of In re Martorelli, above cited. He was an immigrant 
when he came hère, in 1892, but not when lie returned hère, in 1895. 
fle is therefore discharged. 



LACING STUD CO. v. PACKARD. 

(Circuit Court, D. Massachusetts. March 29, 1895.) 

No. 42. 

1. Patents— Ihfmngembnt—Improvbments. 

Where the whole functlon of a patented devlce Is performed by the 
same means and In the same way, the resuit Is an Infrlngement, although 
there Is an additional functlon, whlch may be an improvement on the 
patent 

8. Samb— Anticipation. 

A patent is not antlclpated by a devlce whlch accompllshes the same 
thlng, but by a différent method, or whlch, while accomplishlng similar 
ends, Is not adapted to the partlcular work performed by the patented 
machine. 

8. Samb— Machine por Settino and Feeding Lacinq Hooks. 

The Bppler patent, No. 255,076, for a machine for feeding and setting 
lacing hooks, held not antlclpated as to claims 1, 3, 6, and T; and héld fur- 
ther, that the same are Infringed by a machine made In accordance with 
the Smith patent. No. 309,166. 

This was a bill by the Lacing Stud Company against Nathaniel 
B. Packard for alleged infrlngement of a patent. 

Fish, Bichardson & Storrow, for complainant. 
John II 8. Boberts, for défendant. 
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OAEPENTER, District Judge. This is a bUl in equity to enjoin 
an alleged infringement of letters patent No. 255,076, issued March 
14, 1882, to Andrew Eppler, Jr., for machine for feeding and setting 
lacing hooks. The machine used by the respondent is shown and 
described, with the exception of one particular, hereafter to be 
referred to, in letters patent No. 309,166, issued December 9, 1884, 
to Stephen N. Smith for machine for setting lacing hooks or studs. 

The flrst, third, sixth, and seventh claims of the Eppler patent 
are hère in issue. The ârst and sixth claims are as follows: 

"(1) In a machine for feeding and attaching lacing hooks, the réservoir 
having the rotary feeding plate provided wlth arms, substantlally as de- 
Bcrlbed, adapted to collect and discharge lacing hooks, as set forth." 

"(6) The réservoir having the rotary armed feed-plate, J, and a groove, 5, 
recelvlng the outer ends of the arma of said feed-plate, -whereby the lacing 
hooks are prevented from clogging the plate and from wearlng the outer 
ends of the arms thereof, as set forth." 

Thèse claims cover a réservoir for the lacing hooks having a 
feeding plate rotating vertically within and at such a distance from 
one side of the réservoir that those hooks which présent them- 
.selves to the arms of the feeding plate with the setting prong to- 
wards the side of the réservoir cannot be taken up, while those 
which présent themselves with the prongs extending towards the 
middle of the réservoir are taken up and carried forward and 
delivered to a track from which they pass to the setting mechanism; 
and provided also with an annular groove in which the ends of the 
arms of the feeding plate run, whereby the hooks are prevented 
from falling between the ends of the arms and the periphery of the 
réservoir, and so clogging the opération of the machine. The re- 
spondent admits that he infringes thèse claims, and I see no reason 
to doubt that such is the fact 

The third claim is as follows: 

"(3) The comblnation of the réservoir, having an aperture, I, the IncHned 
guide or roadvray set edgewise and projecting at Its upper end into sald 
opening, and the substantlally vertical intermittently— rotating feeding— plate 
having arms, R, adapted to collect lacing hooks in the réservoir, each arm 
colnciding with the roadway when in an Inclined position, whereby the hooks 
coUected upon said arms are caused to slide upon the roadvpay, as set forth." 

The characteristic function of the device hère clattned is that of 
the inclined roadway which carnes the hooks to the setting mech- 
anism, and which projects into the réservoir so that the end there- 
of "coïncides with" the arms of the feeding plate as they successively 
approach to deliver the hooks. The whole of this roadway is 
flxed and immovable. The respondent has a fixed inclined roadway 
which approaches very nearly to the end of the arms of the feed- 
ing plate; and for the purpose of carrying the hooks from the arms 
to this track there is interposed a short track, which extends 
within the réservoir, and coïncides with the arms of the feeding 
plate in the same way as in the patent in suit, and has the further 
capacity of being depressed in case a hook should happen to 
Project beyond the inner end of the movable track, and come in 
contact with the moving arm of the feeding plate, in which case 
the track wiU yield and allow the hook to be thrown out from 
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tlie path without in jury or détention of the macMnery. This 
device seems to me to show, exactly as in the patent, an inclined 
track, projecting into the réservoir, and eoinciding with the arms 
of the feeding plate. The whole function of the patented device 
is hère performed in the same way as in the patent, and there is the 
additional function, which may be an improvement on the patent, 
whereby an inconveniently projecting hook may be removed from 
the track. The patented device is hère, with perhaps a patent- 
able improvement. 
The seventh claim is as follows: 

"(7) The réservoir, having the rotary feed plate, J, the groove, 5, recelvlng 
the outer ends of the arms of said feed plate, and the cover, 3, secured to the 
body of the réservoir by screws, whereby the space between the outer aide 
of the plate, J, and the cover, 3, may be regulated, as set forth." 

The purpose of the mechanism hère claimed is to provide means 
by which the side plate of the réservoir may be adjusted to and 
from the vertical rotating feeding plate, so that hooks of dif- 
férent sizes may be conveniently and eificiently taken up and car- 
ried to the inclined roadway. I hâve no doubt that the ma- 
chine of the respondent has precisely this function. The side plate 
of the réservoir is in two parts, connected by a hinge, instead of 
being in one pièce, and one part is fastened in place by a latch 
instead of by a screw. Thèse différences appear in the machine 
used by the respondent, and arenot shown in the Smith patent. But 
the side plate is none the less adjustable by the same means as 
those suggested in the patent in suit 

On the question of the validity of the patent, the respondent 
refers to certain prior patents and to two alleged anticipatory 
devices. The patent No. 104,257, to Horace C. Bradford, shows a 
vertical separator, which rises intermittently through the mass 
of hooks, carrying at each upward movement several hooks. This 
accomplishes the same thing as the patent, but by a différent 
method. The patent No. 88,900, to Elijah S. Pierce, is in the 
same class, as it shows a rotating drum, on the inner surface of 
which are projecting slotted arms, which take up and deliver the 
screw blanks which are placed in the drum. The same observa- 
tion may be made as to the patent No. 88,901, to Elijah S. Pierce, 
in which is shown a device of an intermittently swinging arm, 
which pushes forward the screw blanks. The patent No. 85,224, 
to A. J. French, shows a circular feed plate with circumferential 
hooks, each of which enters a percussion cap and carries it forward. 
It transports the caps, but in a manner différent from that used in 
the patent in suit The patent No. 212,124, to Mellen Bray, shows a 
cylindrical réservoir adapted to be tilted or inclined, and an in- 
ner cylinder, which is rotated within the cylindrical réservoir, and 
has an opening, the edge of which is arranged to cdlect lacing studs 
from the mass placed in the réservoir, and elevate them to such 
an estent that when the réservoir is tilted the lacing studs will 
slide by gravitation from the edge of the inner cylinder onto an 
inclined roadway, thus reaching the same resuit by a method dif- 
férent from that of the patent in suit The patent No. 101,228, 
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to Nathan S. Clément, shows rotating slotted arms which take 
up screw blanks and deliver them by gravity at a point near 
the center of rotation, thus Tarying from the method of the patent 
under considération. The patent No. 232,169, to Thomas G. Ben- 
nett, shows rotating arms which take and carry cartridge shells 
in much the same way, so far as the présent discussion is con- 
cerned, as the device of French. The patent No. 108,295, to 
Charles D. Eogers, shows a réservoir which, by tUting, discharge» 
such of the screw blanks as hâve faUen into a slot in tiie réservoir. 
The method hère seems to me to be radically différent from that 
of the patent in suit. It is to be observed also that most of the 
devices described in the patents above referred to are not adapted 
to f eeding lacing hooks, and for this reason also do not anticipate the 
invention hère in question. 

The first of the alleged anticipating devices to which I shall 
refer was made and used by Samuel W, Shorey in July or August 
of 1880. The device itself is not shown, and its construction is 
to be learned only from an exhibit which is testified to be sub- 
stantially similar to the alleged anticipating device. I should 
hesitate in this case to base a décision on this alleged anticipation, 
for the reasons more particularly set forth in the opinion in 
Campbell Printing Press & Manufg Co. v. Marden, 64 Fed. 782. 
There is also some reason to think, from the évidence, that the 
device was never practically operative. But I pass by thèse con- 
sidérations, because it seems to me that the device is not an an- 
ticipation. It contains a réservoir and an intermittently rotating 
plate with radial arms which move through a mass of staples, 
some of which are taken up on the arms and slide by gravity to 
the center of rotation, and are there transferred to an inclined 
roadway. The method of opération, in the first place, is différ- 
ent from that of this patent. The staples remain on the same arm 
throughout the opération, and move only in a right line. But the 
main différence goes deeper than this. The Shorey device cannot 
handle lacing hooks which are unsymmetrical with référence to 
one diameter. The device of this patent is a réservoir with a 
feeding plate provided with arms substantially as described, adapt- 
ed to coUect and discharge lacing hooks, as set forth. This re- 
quires the peculiar arrangement of the feeding plate parallel with 
and not far from the side of the réservoir. This arrangement 
is of the essence of the invention; and it is not found in the 
Shorey machine, in which, indeed, it was not needed, since it is im- 
material in what way the staples are, arranged on the radial col- 
lecting arms, 

The second of the alleged anticipating devices is a machine for 
feeding lacing button hooks, which was constructed by John S. Pal- 
mer in 1868. It appears that a considérable number of thèse ma- 
chines were constructed and put into use, and so remained for some 
time,when they were disused, not, as appears from the évidence, be- 
cause they failed to set the button hooks, but because shoes with 
button hooks were not wanted by the public, on account of cer- 
tain inconveniences arising from the style of féminine dress then 
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preyailing. But the machines were practically used In basiness, 
and lacing hooks were by means of them put on a considérable 
number of pairs of shoes which were sold in the market It there- 
f ore becomes necessary to consider that machine with référence to 
the question whether the invention of the patent in suit is there 
found. The device cannot, perhaps, be fully understood without 
référence to the following drawing, which is a copy of part of the 
application made by Palmer for a patent on his machine: 




The construction and opération of this machine is correctly 
fltated by the respondent in the following terms: 

"The hopper or réservoir containing the loose mass of lacing hooks Is pro- 
Tlded wlth a rotary feedlng plate Joumaled in the réservoir, and provlded 
wlth a séries of arms which pass tbrough the mass of lacing hooks in the 
lower portion of the réservoir, each of which, as It passes through, catches 
one or more hooks which bestride the edge; as the plate revolves, the arms 
move upwardly, so that the hooks slide Inwardly towards the center, and as 
the plate continues to revolve the hooks finaUy sllde on to the next arm out- 
wardly until they reach the roadway leading from the hopper, onto which 
they sUde, and pass down the roadway to the setting devlces." 

"tfpon référence to the drawing, It wUl be seen that the front or curved 
edges of the arms act as coUectors of the hooks, and the rear or straight 
•âges as chutes, to discharge the hooks upon the roadway or guide." 

"There Is an inwardly projecting pièce or shoulder attached to the flat slde 
of the réservoir, and arranged to colllde wlth the projecting edges of Im- 
properly placed hoolis, and dlslodge them from the arms of the rotM7 plate 
while tiie properly placed hooks pass by the shoulder without touching it. 
This comprises the Invention pointed out and described In the flrst claim of 
the patent." 

"The réservoir, of course, has an opening or orifice through which the lacing 
books can be dellvered, and the upper end of the guide or roadway projects 
Into this opënlng a sufflclent distance so that the hooks may readily sllde 
firom the énd of the arm upon the incllned guide or roadway wbidi oonducts 
the hooks to the setting devlces." 
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"The rotary feeding plate havlng thèse anna Is rotated step by step by a • 
ratchet and pawl, the ratchet being on the shaft upon whieh the plate Is 
mounted, and the pawl plvoted to an arm joumaled on said shaft, which Is 
connected with an operating lever, by means of which at each step one of the 
feeding arms is brought into position opposite the end of the inelined guide or 
roadway, so that the hooks collected upon the arm are caused to slide down 
eaid roadway. This Is the improvement formlng the subject-matter of the 
third claim of said patent In suit." 

"The réservoir or hopper Is composed of two parts, held together by screws, 
one side of which is concave and the other flat. At the margin of the concave 
side of the réservoir Is a groove in which the outer ends of the feeding arms 
move when the plate is rotated. This groove is for the purpose of preventlng 
any portion of the laclng hooks f rom lying in such a position that they will get 
between the outer ends of the arms and the proxlmate surfaces of the réser- 
voir over which the ends of the arms move when the plate is rotated. This Is 
the improvement forming the subject-matter pointed out in the sixth clalm 
of the patent In suit." 

The respondent also suggests that when tubular shanked or 
eyelet shanked lacing hooks are employed, the shoulder or pro- 
jection attached to the flat side of the réservoir is not needed 
and is not used, and only sufflciént space is provided between the 
outer side of the rotating plate and the flat side of the réservoir 
to properly receive the head or outer portion of the hook; and 
that means are provided by which the screws fastening the flat 
side of the réservoir may be tightened or loosened, and washers 
inserted, so as to make the space between the flat side of the rés- 
ervoir and the rotating plate adjustable; and that this combina- 
tion of éléments composes the invention referred to in the sev- 
enth claim of the patent in suit. 

The question, then, is whether the function of the Palmer ma- 
chine is the same as that of the patented invention of Eppler. 
The main and broad différence lies in one point. In the patented 
machine the track over which the hook passes, from the time 
it is taken up in the hopper until it has already entered on the 
inelined immovable roadway, is substantially continuons. That 
part of the track which is formed by the edges of the rotating 
arms abuts on, or, in the words of the patent, "coïncides with," 
the immovable roadway at the moment when the lacing hook is 
delivered to the roadway. The rotating arm of the patent, there- 
fore, delivers the hook to the roadway. On the contrary, in the 
Palmer device, as the arm rotâtes, the roadway, in effect, lifts 
the lacing hook from the arm; or, to put it in another way, the 
arm carries the lacing hook to the roadway, and places it thereon, 
and, moving downwards, leaves it on the roadway. This move- 
ment is the same in efEect, as it would be if the roadway moved 
upward, and lifted the lacing hook from the arm. There is lack- 
ing the continuity of movement which results from the continuons 
track of the patent The method of opération is différent, and 
herein lies a patentable invention. 

Thèse preceding observations relate broadly to the flrst and 
third claims of the patent. The Palmer device does not seem to 
me to anticipate the sixth claim, because the groove does not ex- 
tend entirely around the circumference described by the ends pf 
the arms of the feeding plate. The groove in the Palmer machine, 
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Indeed, extends over the lower part of the path of the feed arm, — ■ 
that is, over that part of its path in which it encounters the lacing 
hooks, — and so prevents them from jamming between the ends of 
the arms and the periphery of the réservoir; but it does not serve 
what is evidently a f urther and subsidiary function of the groove, 
namely, to hold the arms in one plane as they rotate above the 
hooks, so as to make certain that they always will run in the 
groove at the point of opération. 

The seventh claim also seems to me not to be anticipated, be- 
cause the combination of that claim includes the annular groove; 
and in the adjustment, which is the function of the seventh claim, 
the groove plays a part. The purpose of the adjustment is to 
hold the side plate of the réservoir at a certain distance from the 
feeding plate, and this is aided by holding the feeding plate in 
substantially the same plane at ail points of its circumference. 
There will therefore be a decree for an injunction and an ac- 
eount as prayed in the bill. 



MICHIGAN CENT. E. CO. v. CONSOLIDATED CAR-HEATING 00. 
(Circuit Court of Appeals, Sixth Circuit April 2, 1895.) 
No. 250. 

1. Patents— Amendmknts to Application. 

The right to amend the speciflcatlonB durlng the pendency of an ap- 
plication in the patent office is llmlted to the Insertion of additlonal mat- 
ter which is within the scope of the original application, and no new mat- 
ter can properly be introduced. Raiiway Co. v. Sayles, 97 U. S. 554, fol- 
lowed. 

8. Bamk— Test op New Mattbr. 

In determinlng whether matter Introduced Into an application by way 
of amendment is new matter, it may be that the original drawings are to 
be understood wlth such variations in form, shape, and proportions as 
common sensé and mechanlcal sklU In that art would suggest. But this 
carries the doctrine to its verge, and if the original drawings and spécifi- 
cations fail to Indicate to those famUiar with the art, and having the 
mechanlcal sklll pecullar thereto, the device which is introduced by the 
amendment, then the patent doea not Include that device. 

8. Same— Pkesumption Abising from Patent. 

The presumption arising from the issuance of the patent that the 
patentée was the original Inventer does not apply to a case where, by 
reason of other inventions and public use prior to the date of his applica- 
tion, it Is necessary to prove that hls invention antedated them. In such 
case the burden of proof Is upon the party clalmtng under the patent. 

4 Same— Steam Cak Hbatbrs. 

The Cody patent (No. 329,017) for Improvements in steam car heatera 
hdd vold, as to claim 2, for want of Invention. 

Appeal from the Circuit Court of the United States for the East- 
ern District of Michigan. 

This Is a suit by a bill in equity filed In the court below agalnst the Michi- 
gan Central Railroad Company by the appellee, the Consolidated Car-Heat- 
ing Company, to restrain the infringement by the railroad company of rightf 
secured to Elmore D. Cody, as Inventer, and to John W. Hayes, as assignée 
«f a part Interest, by letters patent No. 329,017, for Improvements In steam 
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car heaters, granted October 27, 1885, upon an application flled August 11^ 
1884. ïbe allégations of the blll are. In substance, that Ck)dy was the flrst 
inventer of such Improvements; that a patent was issued therefor on the 
27th day of October, 1885, to hlm and to Hayes, to wham he had assigned 
a half Interest in said Invention; that the entire interest has come, by mesne 
assignments, to complalnant; that the alleged Infringement has, since the 
date of the patent, been carried on by the défendant, in the uslng, and sell- 
Ing to others to use, car heaters embodying the same principles of construc- 
tion and opération as those described In the patent; and that the complaln- 
ant had reason to fear the contlnued use and selling of such car heaters;. 
whereupon the complalnant prays for an Injunction, and for an accounting 
for profits, and damages. The anawer admlts the Issuance of the patent, 
and at the tlme stated in the biU, but dénies that Cody was the flrst inventor 
of the Improvements therein mentioned, and allèges that they were fuUy 
shown and patented In letters patent No. 201,061, issued to W. Smith 
March 5, 1875 (car heater); No. 212,375, Issued to S. W. Graydon February 18, 
1879 (car heater); No. 265,284, issued to D. D. & J. H. Sewall October â, 
1882 (car heater); No. 284,250, Issued to N. Slingland September 4, 1883 (car 
heater); No. 126,343, issued to G. F. Stone AprU 30, 1872 (car heater). The 
answer also sets up the prior public use, for more than two years before 
Gody's application for the patent, by persons and at places enumerated,— 
among them, by William Martin, at Dun]j:irk, N. Y.; that défendant uses a 
System and apparatus for car heating obtained from the Martin Anti-Fire 
Heater Company, which was patented to the sald William Martin Octo- 
ber 25, 1887; and that, when Cody made the application for his patent, he 
linew of the Invention by Martin of the device and System covered by Mar- 
tin's patent. The answer dénies the Infrlngement of the Cody patent: A 
replication to thls answer was flled, and proofs were talien. 

Three claims are shown In the Cody patent, as follows: (1) A System of 
piping for heating railway passenger cars, consistlng of a supply pipe ex- 
tendlng longitudinally under the central portion of a car, communicating. 
with steam drums or colis Inclosed in chambers under the floor of such car. 
In comblnation with pipes extending from the central portion of sald supply 
pipe to the upper courses of coils of pipe along the sides of such car, and 
escape pipes from the central portion of the lower courses of said coils, 
communicating with and dralning into a steam trap under the floor of the 
car, substantially as and for the purpose set forth. (2) In a railway car 
heater, slde colis. H, H, on either side of the car, substantially as shown, 
in comblnation with the continuous steam-supply pipe. A, under the body 
of the car, between the upper courses of the side coils. H, H, and the sup- 
ply pipe. A, an automatic steam trap, H, under the central portion of the 
car, and the intermediate connections between the lower courses of the side 
coils. H, H, and the steam trap, M, substantially as and for the purpose set 
forth.. (3) The comblnation. In a railway car heater, of a steam-supply pipe, 
A, extending under the body of the car, from end to end thereof, and com- 
municating near each end of the car with steam drums, B, B, in chambers 
under the floor of the car, and communicating near the center of the car 
with the upper courses of both of the side coils, H, H, with an automatic 
steam trap, M, communicating near the center of the car with the lower 
courses of both of the slde colis, H, H, substantially as and for the purpose 
set forth. Thèse claims Indicate suiHciently for the purposes of the opinion 
the gênerai form of the structure and System of the patent. It may be 
added that it contemplated the Connecting of the ends of the supply pipe,, 
and taliing steam from the locomotive under ail the cars in the train. The 
principal controversy in this suit is founded on the second claim, and the 
évidence talsen by the parties relates largely tp the question whether Cody 
or Martin flrst Invented the System of car heating covered by the complain- 
ant's patent Cody was in the employment of Martin's company. In the 
business of heating cars by steam, and In perfecting a System of plplng 
adapted to that purpose, at the tlme when it is claimed for Cody that he 
made his invention; and the défendant claims that Cody toolî the Invention 
from Martin, and afterwards patented it. The complalnant put in évidence 
a certlfled copy of the file wrapper and contents, «howing the proceedlngs 
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In the patent office pending Oody's application. The nature of those pro- 
ceedlngs Is stated In the opinion foUowlng. The court below decreed tôt 
the complalnant, and the défendant brlngs the case hère on appeaL 

J. 0. Sturgeon (J. B. Foraler, of counsel), for appellant 
Parker & Burton, for appellee. 

Before TAFT and LUBTON, Circuit Judges, and SEVERENS, 
District Judge. 

Having stated the case as above, SEVERENS, District Judge, 
delivered the opinion of the court 

Prior to Cody's application for a patent, a variety of devices 
had been contrived for heating cars by steam or hot water in 
pipes, and some of them had been patented. In some there was 
shown a heater of water or generator of steam under each car, 
which circulated the water or steam through side coils in the 
car, and back to the boiler, or, in case of steam, to a trap. Others 
took steam from the locomotive, and carried it directly through 
the body of the cars, either entire, or split into divided currents 
in each car, where it was circulated at the sides in coils of pipe, 
with incidental arrangements for trapping the water of condensa- 
tion. Still others, approaching more nearly the system in Cody's 
patent, taking steam from the locomotive, carried it by a con- 
tinuous pipe under the whole train, with joints at the end of each 
car, and with devices for taking ofl the steam in whole or in part, for 
the supply of the cars in the train, according to their number. 
The steam thus taken off was carried up into the car, and there 
«irculated, with more or less efficiency, in coils of pipe variously 
arranged along the sides of the car, and, after being condensed, 
was drained into a trap. William Martin had in the year 1883 
contrived a System in Its gênerai features like the last described, 
and was then experimenting with it upon the cars of the Dunkirk, 
Allegheny Valley & Pittsburgh Bailroad Company, — a railroad run- 
ning out of Dunkirk, N. Y., to Pittsburgh, Pa. This System had not 
yet been perfected. Diffîculties were encountered with It, which 
the author was endeavoring, by study and experiment, to over- 
come. One of those difflculties, and probably the principal one, 
was that of so arranging the pipes as to get a continuons flow of 
steam through the coils of pipes and the drums, unimpeded by 
pockets of air and water from the condensing steam which would 
be formed in the circuit by the change in the horizontal plane of 
the car and pipes in passing over the changing grades of the road. 
Some other difflculties were to be overcome, which it is not neces- 
sary hère to dwell upon. This, as we gather from the proof, was 
the condition of things, with respect to the Martin system, in the 
latter part of the year 1883. In November of that year, Cody 
was employed by the company in which Martin was interested, 
and of which he was manager, to work for it in fltting and put- 
ting into cars their steam-heating apparatus, and remained in that 
employment until the following March. During that time cer- 
tain improvements were introduced into the Martin system which 
resylted in removing the principal difflculties which had been en- 
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countered, and from that time forward that system has been car- 
ried into extensive use in heating passenger cars on railroads. 
Thèse improyements Cody claims to hâve inrented, and they con- 
stitnte the basis of his patent The principal question discussed 
upon the argument was the one fact of whether Cody invented the 
iijiprovements, or whether Martin invented them, and Cody was 
a workman simply constructing the apparatus under Martin's di- 
rections. But another question arises and is presented upon the 
appellant's contention that Cody so changed his spécifications dur- 
ing the pendency of his application as to show another invention 
from that originally described, and give to his combination utility 
and value, and but for which it would be practically valueless. Aa 
has been stated, one of the problems which in 1883 confronted 
those who were seeking to construct an operative system was to 
devise an arrangement of the steam pipes such as would provide 
for the ready escape of air and water, so that they would not ob- 
struct the circulation, and thereby prevent the free flow of steam 
through the pipes. Cody's application was made on the llth day 
of August, 1884, and the patent issued to him and Hayes, as as- 
signée, on the 27th day of October, 1885. In his spécifications he 
said nothing about inclining the members of the side coils of his 
steam pipes, H, H, downward from the center of the car, where 
steam is taken in, to the end of the car, and also inclining down- 
ward the retum pipes as they come back to the center and connect 
with the pipe which carries their contents downward to the trap. 
And the drawings filed with the spécifications, and which, by the 
provisions of section 4884 of the Revised Statutes, become part 
thereof, not only fail to show any such inclination, but, on the 
contrary, show the out-running and returning pipes to be parallel 
with the floor of the car and with each other. Neither of his claims 
mentioned any inclination of thèse pipes. If the spécifications 
had done so, that feature could hâve been read into the claims, 
for the claims refer to the spécifications, which, as we hâve al- 
ready said, include the drawings. But as the spécifications give 
no indication of such feature of construction, but do indicate par- 
allel pipes, the claims must be construed accordingly. Claim 2, 
as the claims now stand, was originally claim 1, and was rejected 
at the patent office upon a référence to a patent to Slingland of 
September 4, 1883, which showed a steam supply extending up 
through the floor of the car, and Connecting with the middle of the 
upper member of a coil of pipes extending from the middle of the 
ends of the car, and returning thence to the center, and descending 
to the bottom of the steam generator, whereby the condensed steam 
was taken into the generator. On February 7, 1885, Cody's spéci- 
fications and claims were amended, and the substance of original 
claim 1 was made claim 2, but nothing was said about inclining 
the pipes. Claim 2, as it then stood, was again rejected on other 
références showing certain means for dischar^ng the water of 
condensation. On the 9th day of March, following, Cody radically 
amended his spécifications in respect to this.subject, saying: 
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"Second. I supply hot steam to the upper oonrses of colis In the car, at or 
near the center, longltudinally, on both sldea of the car, this steam travellng 
both ways to the end of the car, In pipes incllned downward toward the ends 
of the car, and on Its retum It travels from the ends of the car. In the lower 
courses of the pipes whlch incline downward to the center of the car, where 
they connect with a common waste pipe." 

This was but a short time prior to the application of Martin 
showing a device of similar character to that contained in Oody'» 
amendment, Martin's application having been flled March 30, 1885, 
and the proof unquestionably shows that the deTice had been in 
use a year or two prior to either application. There is no sug- 
gestion in the bill that Cody's invention had been made prior to 
his application, and, upon the face of it, the presumption would 
be that the invention was contemporaneous with the application. 
The daim was afterwards further amended, upon objections to 
its form, so as to stand as it appears in the patent. By the rule 
of construction to which we hâve already referred, this second 
claim, by référence to the spécifications as they now stand, is for 
the invention of a combination which includes, as an élément, side 
coils constructed so as to dip from the center of the car to the 
ends, and back to the center, whereby effectuai drainage and a 
free flow of steam are secured. 

By section 4892 of the Revised Statutes the applicant is required 
to make oath that he believes himself to be the original inventor 
of the improvement for which he solicits a patent. Cody made 
such oath on making his original application, but did not make 
oath in respect to the matter brought in by the amendment. No 
doubt, it is compétent to amend the spécifications while the ap- 
plication is pending, so long as it is done within the scope of the 
original application; but it is not compétent, under color of this 
privilège, to introduce new matter. Systems of car heating in 
use at the time of Cody's alleged invention, such as Sewall's and 
Martin's, showed substantially the same combinations as his, ex- 
cept that they did not contain this characteristic élément It is 
true, some of the parts of those Systems were susceptible of me- 
chanical improvement, — such, for instance, as the substitution of 
a better kind of trap for discharging the condensed water, but 
which involved no change in the principle of the combination. We 
are therefore to iuquire whether the matter of the amendment in 
this case was new. As we hâve said, this peculiarity of construc- 
tion did not appear in any part of the application originally. It 
is admitted by the appellee that it is an essential feature of the 
patent. It is said by its counsel, in his brief : 

"Another élément in the problem was caused by the fact that cars seldom 
fitood upon level traclîB when eut out from the train, and very frequently were 
on incUnes during the running of the train. In order to meet this condition, It be- 
came necessary to permit steam to enter at the highest point in the car System, 
teom the train pipe, and to glve it sufficlent décline, and trapping it at the 
lowest point, so as to permit, at ail tlmes, ail of the water t» run out at the 
trap, and not to accumulate m the pipes at the lower end of the car, or upon 
the lower side. An Incline of only a couple of inches would be sufficlent, but 
would not show In a patent-ofiQce drawing, unless greatly proportlonally ex- 
aggerated," 
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It may be observed, in passing, that the diflBculty incidentally 
suggested in tliis last sentence has no foundation. Tlie combina- 
tion could Itave been described in the written spécifications, and 
the imperfection of the drawings thus helped out. Besides, the 
drawings in other patents before us demonstrate that there was 
no insuperable diflQculty in so making them as to show this pecu- 
liarity. The experts for the appellee lay stress upon this feature, 
and Cody himself testifles that without it his System would not 
be a successful and operative one, and he says: 

"The reason is that a pipe that îs perfectly level, runnlng from end to end 
of the car, wouldn't work when one end of the car was lower than the other Is. 
It would form a trap at the lower end of the car, and the condensed steam 
would not circulate." 

The leading case upon this subject is that of Railway Co. t. 
Sayles, 97 U. S. 554. That case involved the validity of Tanner's 
patent for a brake to apply to double trucks under railroad cars. 
Prior to the patent, and prior to the application therefor, varions 
devices for the same purpose had been patented, but the desider- 
atum was a System which could be operated from one end of the 
car. The original application for the Tanner patent did not show 
an invention which accomplished this, but an amendment made 
some years later showed such a device. It was held that the pat- 
ent must be liraited to the structure shown by the application. 
And it was said by Mr. Justice Bradley, delivering the opinion of 
the court, that, if the amended application and model embodied 
any material addition to or variance from the original, — anything 
that was not comprised in that, — such addition or variance could 
not be sustained on the original application: 

"The law does not permit such enlargements of an original speclflcatlon, 
which would interfère with other inventors who hâve entered the field in the 
meantlme, any more than It does In the case of reissues of patents previously 
granted. Courts should regard with jealousy and disfavor any attempts to en- 
large the scope of an application once filed, or of a patent once granted, the 
effect of which would be to enable the patentée to approprlate other inventions 
made prior to such altération, or to appropriate that which has In the mean- 
tlme gone into public use." 

In that case flve years elapsed after the application was filed 
before the amendment was made. In this case a much less period 
intervened, but the length of time is not a controlling considéra- 
tion, as is shown in the cases hereafter to be referred to. 

It will be seen from the opinion in Railway Go. v. Sayles that 
the objection to new matter brought in by amendment of the spé- 
cifications stands upon the same ground as when it is introduced 
upon a reissue, and in respect to the latter the statute déclares 
that it shall not be done. Rev. St. § 4916. 

Following that case was that of Eagleton Manuf'g Co. v. West, 
Bradley & Cary Manufg Co., in which there was an opinion at the 
circuit by Judge Wheeler, which is reported in 2 Fed. 774. The 
substance of his opinion was adopted by the suprême court in the 
same case (111 U. S. 490, 4 Sup. Ct. 593), and the judgment afftrmed. 
In that case the application for the patent sued on was made in 
July, 1868. The applicant died in February, 1870. The specifl- 
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cations were amended in November, 1871, by the attorneys whom 
the patentée appointed in his lifetime, but without any new oath 
by his administrators, and the patent finally granted. Originally 
the application was for a patent on japanned furniture springs. 
Nothing was suggested in it about tempering the springs by the 
process of applying beat in japanning. By the amendment that 
mode of effecting the resuit was described, The claim was for 
the japanned springs, as a new article of manufacture, substan- 
tially as used for the purpose described. The original applica- 
tion was rejected because japanning was not new. Upon the 
amendment showing the new matter, whereby the springs were 
tempered in the japanning process described, the patent was 
granted. It was held, among other things, that, as the amend- 
ment introduced new matter, it should hâve been sworn to, in that 
case, by the administrators; that the only invention to which the 
application and oath of the patentée were referable was that of 
merely japanning steel furniture springs; that the amendment 
was not a mère amplification of what had been in the patent be- 
fore; and that the patent was void. 

In the very carefully considered case of Brushr Electric Go. v. 
Julien Electric Co., 41 Ped. 679, was introduced a patent for a 
secondary battery élément or électrode consisting of a plate con- 
structed of materials therein described, and having grooves, récep- 
tacles, or perforations therein. When the application was orig- 
inally flled, neither the spécifications, drawings, nor claims men- 
tioned "perforations" extending through the plate. Nearly a year 
afterwards they were amended by the insertion of that term. Judge 
Coxe, in discussing the effect of this, said: 

"The common meaning of 'perforation' Is a hole or aperture passlng througb 
a body. It is argued that the patentée Intended thls meaning should be adopt- 
ed, for he says, 'Fig. 8 shows a vertical section of a rlbbed plate provided witb 
slots or perforations extending throngh the plate.* And yet other parts of tbe 
spécifications would indicate that he Intended no distinction between perfora- 
tions and réceptacles. As before stated, the language quoted first appeared a 
year after the original , application was flled. The court has grave doubt, 
therefore, whether thèse facts do not bring the case within the rule laid down 
ta Kaûway Co. v. Sayles, 97 V. S. 503; Kittle v. Hall, 29 Fed. 508, and cases 
there cited." 

Then, after pointing out that the words found in context witb 
it meant cavities or cells, and that this was a sensé in which the 
word "perforations" was sometimes used, he concludes: 

"Wlth considérable hésitation, I shall hold that thèse claims, as thus con- 
fltrued, are valld." 

The question was again presented in Refrigerating Mach. Co. 
V. Featherstone, 49 Fed. 916; Id., 147 U. S. 209, 13 Sup. Ct 283. 
There the applicant for a patent flled his application on the 24th 
day of November, 1875, and three days afterwards died. The at- 
torneys whom he had appointed amended the spécifications in 
December following, and the patent was granted on March 21, 
1876. Just what the amendment was does not appear ; and Judge 
Blodgett, while expressing great doubt whether the changes made 
in the spécifications did not vitiate the whole proceedings, and 
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render the patent void, yet placed his décision upon another 
ground. Upon an appeal from a decree dismissing the bill, the 
circuit court of appeals certifled several questions to the suprême 
court for décision, among which was one wMch requested the 
opinion of that court as to whethèr the amendment of the spéci- 
fications rendered the patent void. The certificate stated that 
it was "within the scope of the original oath and the invention 
described in said original spécification, and by way of limitation 
of the claims." The suprême court, responding to this question 
in an opinion by Mr. Chief Justice Puller, after reciting the cer- 
tificate as above, said : 

"In Eagleton Manuf g 0«. v. West, Bradley & Cary Manufg Co., 111 V. S. 
490, 498, 4 Sup. Ct 593, before referred to, the patent was held Invalld be- 
cause the authorlty given to Eagleton's attorneys ended at his death, and the 
patent was granted upon amendments made by the attorneys without any new 
oath by the administratrix. And Mr. Justice Blatchford, spealiing for the 
court, said that the file wrapper showed, 'beyond doubt, that there was no sug- 
gestion. In the spécification signed and sworn to by Eagleton, of the Invention 
described In the amendment,' and that 'In view of the entlre change in the 
spécification, as to the Invention described, the patent, to be valid, should hâve 
been granted on an .application made and sworn to by the adminlstratrix. The 
spécification, as issued, bears the signature of Eagleton, and not of the ad- 
minlstratrix; and it Is sufflciently shown that the patent was granted on the 
application and oath of Eagleton, and for an invention which he never made.' 
In the case at bar there was not only no amplification of the original applica- 
tion by the amendment, but It was within the scope of the original spécifica- 
tion, and a limitation and narrowing of the original claim, so that it was the 
identical invention sworn to by Boyle; and there was no more reason for re- 
quiring a new oath from his adminlstratrix than there would hâve been for 
requiring it from Boyle himself." 

And it was held that the amendment did not render the patent 
void. From this, it would seem to be the opinion of that court 
that the statute requiring an oath to an amendment by admin- 
istrators, etc., does not apply to an amendment which would not 
require a new oath from the original applicant, if he were still 
living, and taken in connection with Eagleton Manufg Co. v. West, 
Bradley & Cary Manufg Co., above referred to, would seem to in- 
dicate the test to be whether the amendment is within the scope 
of the original application, or introduces new matter. As was 
said by Judge Woods in delivering the opinion of the circuit court 
of appeals in Western Electric Co. v. Sperry Electric Co., 7 C. C. A. 
164, 58 Fed. 186, 196: 

"So long as he [the inventer] dld not change the structure of his devlce or 
his Invention, he had the right to change the spécifications." 

Eobinson on Patents states the law thus: 

"Amendments In substance can be made only within certain llmlts, and 
under certain prescribed conditions. No new matter can, under any circum- 
Btances, be Introduced by amendment. New matter is that which is not 
found in the spécification, drawings, or model, as flrst filed, and which in- 
volves a departure from the original invention. Such matter must neces- 
sarily be a distinct art or Instrument, or a new and separately patentable 
Improvement on the old, and can be now presented only in a separate appli- 
cation. The scope of the amending power is limited to such altérations ot 
description and assertion as do not affect the essentlal character of the 
invention or the person of the patentée. For a mistake in thèse the only 
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remedy Is by the Issue ot a new, original patent, upon an Independent appli- 
cation." Sections 561, 635. 

Counsel for the appellee, in discussing this subject, and excusing 
the insufflciency of the drawings to show this feature of the pat- 
ented device, urges that they do net prevent "such variations in 
an apparatus, in form, shape, and proportions, as common sensé 
or mechanical skill in that art would suggest Rather, they are 
addressed to persons skilled in the art, who can supplément them 
with their technical knowledge." Admitting this to be so, and 
to be applicable to the written spécifications also, still it carries 
the doctrine to its verge; and, if the drawings and spécifications 
fail to indicate the device to those conversant with the art and hav- 
ing the mechanical skill peculiar thereto, they are insuiBcient, and 
the patent does not include the device. Applying this as a further 
test, and bearing in mind what has already been said by us, and 
claimed by the counsel for the appellee, in respect to the problem 
of getting rid of pockets of air and the water of condensation, the 
conclusion is inévitable that the taking into the combination of the 
élément of coils of pipe so arranged as to get rid of the difflculty 
was something new. Would it naturally occur to one possessing 
merely mechanical skill to arrange the coils in the effective way 
shown in the patent? If so, then there was nothing new, in the 
nature of invention, in the matter covered by the claim, for the 
obvions hints to the mechanic existed in the Systems proposed to 
be improved upon. If not, it is clear that the invention was that 
shown by the amendment of the spécifications, and only that. The 
combination is useless without that feature, and the bringing it 
in would be the last step in reaching success. If it was invention, 
it was an invention not hinted at in the original application; and, 
if the patent is to be restricted to the substance of that application, 
the claim is invalid because the invention was not useful. As 
has been said, the bill does not allège an invention by Cody prier 
to the date of his application. And the latter does not carry the 
invention back to an earlier date. The évidence shows that the 
device, as patented, had been in public use for some time prior to 
the date of his application. If it be permissible, as contended, to 
maintain his patent upon évidence, dehors the proceedings in the 
patent office, that he had made the invention at an earlier date 
than is to be presumed from his application and patent, so as to 
carry it back to antedate the public use, the proof should be clear 
and unequivocal that he was the original inventor. Eagleton 
Manuf'g Co. v. West, Bradley & Cary Manufg Co., 2 Fed. 774, 777; 
Eob. Pat. § 1026, note 14, and cases cited. There is much évidence 
in this record upon that subject Without hère going into détail, 
it sufflces to say that we hâve serious doubt whether Cody was the 
original inventor of the device represented by this combination of 
his patent. If the évidence in its favor were fortifled by the pre- 
sumption of validity afforded by the patent in ordinary cases, we 
might think it right that that should turn the scale, and that this 
claim in the patent should be held valid. But the presumption 
does not apply in such circumstances, and the burden of proof is 
v.67F.no.l — 9 
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on the other side. We do not think it is sustained. Tliis dé- 
fense is not specially pleaded in the answer, but it is not necessary 
that it should be. Eagleton Manuf g Co. v. West, Bradley & Cary 
Mannfg Oo., 2 Fed. 774, 780; Id., 111 U. S. 490, 498, 4 Sup. Ot. 593. 
In that case, as hère, the file wrapper and contents were put in 
évidence by the plaintiff itself. 

We are of opinion that the second claim oannot be supported, in 
view of the history of that élément of the combination, without 
•which the invention is not nseful, and that the patent, as to that 
claim, is therefore void. The decree below should be reversed, and 
the bill dismissed. 



NATIONAL HAEROW CO. v. QUICK et aL » 

(arcult Court, D. Indiana. Marcb 23, 1895.) 

No. 8,818. 

1. UoiroFOLms and Combihations — Controi. ci" Patbntb — Public Poliot— 

BOTOTT. 

À corporation organizeâ for tbe purpose of securlng asslgnments of ail 
patents relatlng to "sprlng-tooth barrows," to grant Ucenses to the as- 
signors to use tbe patents upon payment of a royalty, to fix and regulate 
the prlce at -wblch such harrows shall be sold, and to take charge of ail 
Utigation, and prosecute àll infrlngements of such patents, is an Illégal 
combination, whose purposes are contrary to public policy, and which a 
court of equlty should not ald by entertalnlng Infrlngement sults brought 
In pursuance thereof. 

Sb Patents— Invention— Pbior Art— Spring-Tooth Hakrows. 

The Reed patent, No. 201,946, for Improvements In spring-tooth har- 
rows, consisting substantlally In the adjustment of a curved tooth to a 
curved seat on the harrow frame, and fastened thereto by a curved clip 
having bltlng edges, held valld. In déférence to prior décisions sustaining 
the same, although the court was of opinion, that, in view of the prior 
Btate of the art, no invention was displayed; but hM, further, that the 
patent should be llmlted to the very terms of the spécifications and 
claims, and that It is therefore not infringed by barrows made in accord- 
ance with the Miller patent. No. 444,248. 

This was a bill by the National Harrow Company against Frank 
Quick and E. Lindahl for infrlngement of a patent relating to spring- 
tooth harrows. 

N. H. Stuart and Howard & Eoos, for complainant. 
V. H. Lockwood, for défendants. 

BAKER, District Judge. This is a bill in equity to recover dam- 
ages, and to restrain the alleged infrlngement of letters patent No. 
201,946, issued April 2, 1878, to Dewitt 0. Keed, for alleged new and 
useful improvements in harrows, which complainant now holds by 
divers mesne asslgnments. 

The défenses interposed and relied on at the hearing are: (1) That 
the complainant is a combination or trust attempting to hold and 
use its naked légal title as assignée for purposes contrary to publie 

s Rehearing âenied April 13, 1895. 
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policy, and that a court of eqnity ought not to aid its unlawful pur- 
poses by entertaming the présent bill; (2) that tbe alleged improre- 
ments secured by the patent do not involve invention; (3) that the 
défendants do not infringe. 

The complainant is a corporation purporting to be organized under 
the laws of the state of New Jersey, The purpose of its organiza- 
tion, as shown by the proofs, is to become the assignée of ail the 
patents held by the différent corporations and business firms in the 
United States which are engaged in the manufacture and sale of 
spring-tooth harrows; to grant licenses to such corporations and 
firms to use the patents so assigned upon the payment by them of 
a royalty of one dollar for each harrow manufactured and sold; to 
take charge of ail litigation of its licensees in relation to such patents, 
and to prosecute ail infringements of any patent so assigned; to 
pay ail costs and expenses of such litigation; and to flx and regulate 
the price at which such harrows shall be sold by its licensees. The 
complainant corporation is not organized for the manufacture and 
sale of harrows under the patents assigned to it, nor has it ever en- 
gaged in their manufacture and sale. A majority of ail the cor- 
porations and flrms engaged in the manufacture and sale of spring- 
tooth harrows in the United States hâve assigned the patents owhed 
by them, respectively, to the complainant, and hâve received from 
it licenses to manufacture and sell harrows under the patents sever- 
ally assigned by them to it. The patent in suit is one of those so 
assigned to the complainant by D. C. & H. C. Eeed & Co., who hâve 
received an exclusive license from the complainant to manufacture 
and sell harrows under that patent practically in ail the territory 
covered by it. So far as I can perceive, the complainant is organized 
to receive assignments of the légal tîtle of harrow patents, to graht 
back licenses to their assignors to use and enjoy the same, to colleot 
from each member of the combination or trust one dollar as a license 
fee for each harrow manufactured and sold, to regulate and control 
the price at which harrows may be sold by the members of the com- 
bination, and to prosecute and défend ail suits involving the alleged 
infringement of such assigned patents. 

It seems to me that such a combination is illégal, and that its pur- 
poses are violative of sound public policy. The common law f or- 
bids the organization of such combinations, composed of numerous 
corporations and flrms. They are dangerous to the peace and good 
order of society, and they arrogate to themselves the exercise of 
powers destructive of the right of free compétition in the markets 
of the country, and, by their aggregate power and influence, imperil 
the free and pure administration of justice. Strait v. Harrow Co. 
(Sup.) 18 N. Y. Supp. 224; Richardson v. Buhl, 77 Mich. 632, 43 N. 
W. 1102; Emery v. Candie Go., 47 Ohio St. 320, 24 N. E. 660; State 
V. Nebraska Distilling Co., 29 Neb. 700, 46 N. W. 155. 

Complainant says that its title to the patent in question is valid, 
and that it has a lawful right to its protection from invasion by a 
stranger, regardless of the objects and purposes of the combination 
which it represents. On the other hand, the défendants contend that 
to give its title protection would be to give aid to the unlawful pur- 
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poses of the combînation. In suita at law it is doubtless true, as a 
gênerai proposition, that a wrongdoer will not be permitted to dis- 
pute the légal title of one in possession of money or property by 
showiag that the title thereto was unlawfuUy acquired, or that the 
owner intends to apply it to an unlawful use. I hâve strong doubts 
whether this rule ought to apply to a suit in equity, where nothing 
but clean hands and a good conscience will move the court to act. 
The combination represented .by the complainant is not illégal in 
any other sensé, except that the law will not lend its aid to the ac- 
complishment of its purposes. The common law does not prohibit 
the making of such combinations. It merely déclines, after they 
hâve been made, to recognize their validity, by refusing to make any 
decree or order which will in any way give aid to the purposes of 
such combinations. It seems to me that the court cannot sustain 
the présent bill without givlng aid to the unlawful combination or 
trust represented by the complainant The question is not free from 
doubt, but in a case of doubt I feel it my duty to résolve it in such 
a way as will not lend the countenance of the court to the création 
of combinations, trusts, or monopolies. They bave already grown 
to alarming proportions, and courts, to the full extent of their powers, 
ought to discountenance and repress them. 

Tuming to the patent in question, we flnd that the "invention 
relates to improvements in harrows, and more particularly to that 
dass of harrows wherein the teeth are spring teeth or of bow form." 
It "consists more particularly in a novel means for adjusting the 
said tooth so as to give to its point a greater or less depth of eut, 
which is effected by making that portion of the tooth which is ad- 
jacent to the frame curved and resting on a curved seat, and secur- 
ing it thereto by a clip or its équivalent, by the loosening of which 
the tooth may be thrown forward or pushed back beneath its fasten- 
ing, thus lowering or raising its point. The crossbar or loop por- 
tion of the clip is formed concave upon its underside, and with a 
concavity greater than the corresponding portion of the harrow tooth; 
80 that, when brought down to a firm bearing upon the tooth, this 
cross portion of the clip wiU flnd a flrm bearing at its edges upon 
Its curved seat. Instead of employing a continuons clip, that part 
resting upon the tooth may be simply a bar or plate perforated at 
its ends for the passage of bolts, which bolts are drawn snugly by 
nuts upon the other side of the frame. So, also, a plate might rest 
upon the harrow tooth, and be held in its place by an ordinary clip, 
of uniform dimensions throughout, the plate not being perforated, 
but simply grooved along that portion where the clip passes, in 
order to hold the clip in its place. Other forms will readily suggest 
themselves, the principal feature of my invention being that the 
tooth shall rest upon a curved seat, and be capable of being ad- 
justed longitudinally through its said seat, and thereby either elevate 
or depress jts working point. I am aware that it is not new with 
me, broadly considered, to adjust a harrow tooth longitudinally upon 
its frame, so as to vary the depth of the eut thereof , and hence I do 
Hot include the same in my invention. What I claim is: (1) The 
combination, with a harrow frame and harrow tooth secured thereon. 
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BO as to be longitudinally adjusted, of a fastening clip formed as 
described, whereby only its two transverse edges hâve a bearing 
against the tooth, substantially as set forth. (2) The combination, 
with a harrow frame provided with a curved seat, of a curved tooth 
and clip or its équivalent, D, substantially as and for the purposes 
described." 

The patentée does not claim the curved tooth, nor the curved 
Beat, nor the curved or concave clip with ita biting edges, nor the 
longitudinal adjustability of the harrow tooth upon its frame, as 
his invention. Each of thèse éléments was old and well known. 
The problem which he proposed to himseU was to adjust a curved 
tooth to a harrow beam so that it could be readily moved in the 
direction of its length, and thus elevate or depress the point of the 
tooth. The invention consists in resting the harrow tooth upon a 
curved seat, and fastening it in place with an adjustable curved 
or concave clip having biting edges. In view of the prior state of 
the art, disclosed in the record, and which may be found fully set 
out in Eeed v. Smith, 40 Fed. 882, I am of the opiniop that the 
adjustment of a curved tooth to a curved seat on the harrow frame, 
and fastened thereto by a curved clip having biting edges, does 
not amount to invention. It seems to me that a skillful mechanic, 
familiar with the construction of harrows, could hâve devised the 
method of adjusting and fastening the tooth covered by the patent 
by the simple exercise of mechanical skill. While such is my opin- 
ion, I feel bound to hold this patent to be valid out of déférence to 
many former adjudications in which it has been sustained. It ought 
not, however, to receive a construction broader than the very terms 
of the spécification and claims require. 

As said in Eeed v. Smith, supra: 

"We flnd It impossible to escape the conclusion that the clip, which lies 
at the foundation of the plaintiff's patent, is limlted to a curved clip with 
biting edges, designed to hold the tooth rlgldly to Its seat" 

The patent then embraces a curved clip, having biting edges, in 
connection with a curved tooth and a curved seat for the same. 
The spécification déclares that "the principal feature of the inven- 
tion is that the tooth shall rest upon a curved seat." 

The défendants are alleged to hâve infringed by the sale of harrows 
manufactured under letters patent No. 444,248, dated January 6, 
1891, issued to Huson V. Miller for an alleged improvement in 
spring-toothed harrows. In this patent the harrow beam has a 
channel crossing its underface, in which channel a flat métal plate 
is fastened by a pin, and the tooth is placed in the channel, and 
rests against the métal plate at its outer edges, and is fastened by 
an ordinary flat clip, which cornes in contact with the tooth at a 
point situated centrally in relation to the edges of the plate, and 
upon its convex side. When the clip is drawn down upon the convex 
Bide of the tooth, it presses the concave side of the tooth flrmly upon 
the outer edges of the plate, thus holding the tooth in place. The 
tendency of the pressure of the clip is to slightly elevate the point of 
the tooth. While the resuit produeed by each device is the eame. 
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ihe means used to produce it differ. In the défendants' de\'ice the 
tooth does not rest on a curved seat, nor is it held in place by a 
curved clip having biting edges. The patent offtce evidently con- 
sidered the différence between the two devices so substantial that 
the Miller patent was not regarded as an infringement of the com- 
plainant's patent 

In view of the narrow construction whlch I feel constrained to 
put upon the complainant's patent, I do not regard the Miller patent 
as embodying an infringing device; and, as that device is the one 
used in the harrows sold by the défendants, they cannot be held 
ïiable for infringement The bill ia therefore dismissed for want of 
equity, at complainant's costs. 



TOEPFBR et al. v. GALLAND-HENNING MALTING-DRUM MANUP'O 

CO. et al. 

(Circuit Court, B. D. Wisconsln. March 16, 1895.) 

Patents— Limitatiok—Priob Art— Infringement. 

The Toepfer patent (No. 226,890) for an improvement in malt kllns con- 
Btrued, and, upon référence both to the prlor state of the art and an 
amendment In the patent office, hM entltled only to a narrow construc- 
tion; and held, further, that it was not Infringed by a machine made in 
accordance wlth the Glesler patent (No. 483,781). 31 Fed. 913, foUowed 
and applied. 

This was a suit by Frank Toepfer and Peter G, Toepfer against 
the Galland-Henning Malting-Drum Manufacturing Company and 
others for infringement of a patent. 

Charles G. Page and J. V. Quarles, for complainanta. 
H. G. Underwood, for défendants. 

BEAMAN, District Judge. This bill allèges infringement of let- 
ters patent No. 226,890, for an improvement in malt kilns, issued 
to Wenzel Toepfer April 27, 1880. Of the several défenses which 
are urged, I hâve only found it necessary to consider that of non- 
infringement in view of the prior state of the art AU charge of 
infringement rests upon the flrst claim of the patent, which reads 
as follows: 

"(1) In a malt dryer, a removable tiltlng tray, provided with Journals 
having bearings in the end walls of the kiln, and on an intermedlate bracket 
or brackets, the journals of the trays having polygonal openlngs for the récep- 
tion of a polygonal tiltlng shaft, in combinatlon wlth a correspond! ng tiltîng 
shaft, substantially as and for the purpose specifled." 

This same patent was before the circuit court for the Northern 
district of Illinois, and directly involved, in Toepfer v. Goetz, de- 
oided July 5, 1887, as reported in 31 Fed. 913. In the opinion 
there handed down, Judge Blodgett accurately describes the device 
which the complainants hâve shown hère in the model and designs 
of their patent, and well defines the limitations which must be 
placed upon the claims of the patent, in view of the prior state of 
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the art, and the terms employed. It îs there stated that "perfo- 
rated floors to malt kilns, so arranged that the sections or traya 
could be tilted or tipped in such manner as to dump the contents, 
were old at the time this inventer entered the fleld," and that it 
was old to make the floors open, by varions means, "to allow the 
free circulation of heated air through the contents of the kiln"; 
and such state of the art clearly appears in this record. Numer- 
ous prior patents are shown which justify the application of the 
rule of narrow construction there enforced. In the Goetz Case 
the issue is thus stated : 

"The only substantlal différence between the trays constructed accordlng 
to the complalnant's patent and those made and used by the défendants is 
that défendants use a round rock shaft where complainant shows a square 
or polygonal one, and the ends of défendants' rock shaft form the joumals 
upon which the trays tum. Complainant fastens his rock sliaft rlgldly to 
the tray by passlng It through square holes, while défendants pass theirs 
through round holes, and make It rigld with the frames of the tray by pins 
or set screws." 

This différence was held sufiScient to avoid infringement, under 
the rule of construction which governed. The round tilting rod 
was shown in an old German patent (1867) for a similar purpose; 
and, if there was invention in substituting the square shaft and 
square openings in the later design, it was, at best, only a combi- 
natlon of détails in construction, without the qualities of a pioneer 
invention, and the doctrine of mechanical équivalents did not enter 

in. See Gard v. Colby, 18 U. S. App. , 12 0. 0. A. 319, 64 Fed. 

594. There the round rod, with added set screws, performed evei-y 
office of the square design, but was held not an infringement, under 
the spécial terms of this claim. In the présent case there is di- 
vergence which saves such strict application of the rule. It is 
true that the Giesler device employed by thèse défendants has the 
square form of rock shaft set in square openings, but in this re- 
spect it differs somewhat from that of the complainants, in that 
it has the trays made in parts or sections, with the rock shaft cor- 
respondingly subdivided, each rigidly secured to the tray section, 
and not removable; the ends of the sections being upset in the 
joumals of the crossbars of trays, and the crossbars bolted togethei*. 
The trays are then operated together by means of an independent 
shaft with cams attached. On the other hand, the tray of com- 
plainants is intégral, with a continuons and removable shaft pass- 
ing through square openings in the JournaJs of the tray. Also the 
shaft of the latter is placed at the longitudinal center of the trays 
for this tilting purpose, while that of the former is expressly placed 
out of center, so that when the trays are raised they will drop 
by gravity, when loaded with malt Whether thèse variations 
be deemed more material than those found in the Goetz Case, or 
whether the proof in this record of analogous tilting device in the 
early Nott patent, of 1826, for grates, or the Ashcroft patent, of 
1879, be regarded as conclusive, it is manifest hère that neither 
experts nor counsel on behalf of complainants place any substantial 
claim of infringement upon this featui-e alone, of the square shape 
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of the shaft, and I am satisfled that infiingement could not rest 
on aoy similarity in this regard. 

The complainants' experts state that the élément of intermediate 
supporting brackets contained in this claim distinguishes it from 
prior devices, and is infringed by the défendants. There cannot 
be invention in the idea of intermediate support to obviate a sag 
or weakness in a long tray, and a bracket support was clearly 
anticipated for a similar purpose in the Ashcroft improTement in 
grate bars. The form of bracket provided by the Toepfer patent 
is mentioned in their testimony as peculiar to accomplish the ob- 
ject in Tiew, but similar forma are well shown by this record to 
hâve been long employed for analogous purposes. Aside from the 
fact that there may be a want of identity between the défendants' 
supporting brackets and those of the patent in question, and aside 
from any question of want of novelty, either in idea or form, it is 
hère shown that in the Goetz and Brada device, which was involved 
in the former suit, there was "practically the same intermediate 
supporting bracket as in the Toepfer patent"; and Judge Blodgett 
found that the claims of the patent did not cover that feature, 
and that, "if there was any invention involved in the construction 
of the supporting frame or the bracket, it bas been abandoned to 
the public." I am satisfled with that conclusion as applicable to 
this supporting bracket as well. 

There is an élément of this flrst claim of the complainants' pat- 
ent which I think is made distinguishing, namely, the removability 
of the tray in its entirety. The certified copy of the file wrapper 
and contents shows that the original application was made broadly 
for a malt dryer, upon claims which are, in effect, the same con- 
tained in this flrst claim, with the exception that the removable 
feature was not stated. The patent office then rejected the claims 
on several prior patents, and the applicant amended by substitut- 
ing the présent claim: "In a malt dryer, a removable tilting tray," 
etc. The patent was thereupon granted, with this feature regarded 
and accepted as the saving one for patentability, and should be 
construed accordingly. The complainants' trays are bodily remov- 
able from the kiln, as described by one of their experts. Their 
shafts are support ed on the brackets in open bearings; the bear- 
ings made in boxes with removable covers. The cover at the inner 
end can be taken off, the shaft lifted out of its bearings, and with- 
drawn endwise, leaving the tray free to be lifted out No such 
provision is made by the défendants, and their trays are not re- 
movable, except by taking the structure apart, as their bearing 
plates are anchored in the wall. The design of removability is 
entirely absent In my opinion, there is no infringement hère. 

The défendants are operating under letters patent No. 483,781, 
granted to F. B. Griesler October 4, 1892 (after the commencement 
of this action, but upon application flled in June, 1891). Finding 
no grounds for conflict between the patents, it is not necessary 
to consider questions aiïecting the validity of either. The argu- 
ments urged in behalf of complainants, of utility and of great 
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beneflt conferred by the Toepfer invention, oannot weigh againat 
the well-settled rùles which must gOTem in construction of the pat- 
ent. The complainants' bill must be dismissed for want of equily. 
So ordered- 



SMITH V. MACBETH. 
(Circuit Court of Appeals, Second Circuit. February 14, 1895.) 

No. 35. 

1. Patents — Limitation op Claim — Rejection and Amendmbnt. 

An applicant who, after rejection of a clalm upon référence to an 
anticipating device, amenda ttie same by adopting language narrower 
than the référence required, Is nerertheless bound by tlie limitations thus 
adopted. 

2. Samb— Intbrpketation of Claim— Inpbingbment. 

In a patent for a magneto-electric maclilne operated by a rack bar, 
a claim for a swltch arranged in the condenslng circuit in the path of 
the "operatlng device," and adapted to be opened "by direct implnge- 
ment of said device thereupon," held to cover a construction in whlch a 
shaft attached to the rack bar carried a rlgîd arm havlng a stud whlch 
- implnged upon a latcb, and thereby released a sprln^r which then opened 

the circuit 64 Fed. 797, reversed. 
8. Sahe. 

The Smith patent (No. 201,296) for Improvements in magneto^lectrlc 
machines coustrued, as to the first clalm, and hdd Infrlnged. 64 Fed. 797, 
reversed. 

Appeal from the Circuit Court of the United States for the East- 
em District of New York. 

This was an action by H. Julins Smith against James Macbeth 
for infringement of a patent relating to magneto-electric machines. 
The circuit court dismissed the bill on the ground that there was 
no infringement in the use of defendant's machine. 64 Fed. 797. 
Oomplainant appealed. 

Léonard E. Curtis and Thomas B, Kerr, for complainant 
James A. Hudson and Arthur S. Browne, for défendant 

Before WALLAOE, LAOOMBE, and SHIPMAN, Circuit Judges. 

SHIPMAN, Circuit Judge. The bill in equity in this cause wa» 
based upon the alleged infringement of the first claim of lettere 
patent No. 201,296, dated March 12, 1878, and issued to H. Julius 
Smith, for improvements in magneto-electric machines. The de- 
fendant principally relied upon the proposition that this claim was 
limited by the proceedings in the patent ofSce to such arrange- 
ment or construction of the éléments of the combination as to 
exclude his machine frôm a just charge of infringement The 
circuit court consented to this conclusion, and dismissed the bill. 
From its deoree the complainant appealed to this court 

The object and the détails of the alleged invention are described 
in the spécification as f ollows : 

"Tbte Invention relates to certain improvements In that class ot magneto- 
electric machines used chlefly for developlng an Intense current of electricity 
for fltinK fuses In blastlng. or Ignitlng gas Jets, and known à» 'dynamo- 
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magnetic machines.' It Is well known that ta a machine of thls class the 
•lectriclty Is develpped and accumulated In the electro-magnets until a suffi- 
clent charge to effect the deslred purpose bas been obtalned, the current 
belng automatlcally shifted at the proper moment from the condensing cir- 
cuit to a circuit through which the effect intended is to be produced. The 
iatensity of the electric current produced by this and other magneto-electric 
machines dépends upon the rapidity with which the armature is rotated, and 
the motion has heretofore been obtained by devices giving a uniform motion; 
but I hâve found that in order to obtain the best effect, especially in a 
machine used for firing blast fuses, the armature should hâve an accelerated 
velocity of rotation; Its speed increaslng from the beglnnlng of Its move- 
ment to the instant of discharge or shiftlng of the current from the con- 
densing to the worklng circuit, and It is Important that this shiftlng should 
occur promptly at the instant the rotatlng devlce has reached the limit of 
play arranged for its assigned culmlnatlon of speed. The shiftlng of the 
current in machines heretofore constructed has been performed by hand, 
and by an automatlc swltch governed and operated by the electric current. 
the latter means belng préférable; but I hâve stlll found such swltches 
rather objectlonable in use, owlng to the complication, of the apparatus, and 
Uability to dérangement of the parts. It is the object of my invention to 
overcome the objections whlch I hâve mentloned. To thls end It conslsts— 
First, In the combinatlon, wlth the operating devlce of the rotary annature 
of à dynamo-magneto-electrlc machine, of a bridge or swltch arranged in 
the condensing circuit of said machine, and In the path of said operating 
devlce, and adapted to be opened by direct Implngement of said devise 
thereupon; second, in the combinatlon, with the operating rack bar of the 
rotary armature of a dynamo-magneto-electrlc machine, of a shunt or bridge 
conàlstlng of a sprlng-bar terminal of the condensing circuit and a rigid 
terminal plate, .with whlch said sprlng bar is kept in contact by its elas- 
ticity, said spring bar being arranged in the path of the rack bar, so as to 
be struck and moved from the rlgid terminal by said rack bar at or near 
the eompletion of its armature operating stroke, whereby the condensing 
circuit of the machine Is broken by the displacement of the shunt or bridge, 
and the whole developed current of electrlcity requlred to pass to a worklng 
circuit for application, substantlally as above set forth; third, In the com- 
binatlon, with the rotatlng armature of a dynamo-magneto-electrlc machine, 
of a loose plnidh arranged upon the arbor of said armature, a rack bar gear- 
ing wlth said plnion, and a clutch for engaglng with and^ dlsengaglng from 
said pinion, causing the arbor and armature to revolve therewith when 
rotated in one direction, but whlch disengages therefrom, and permits said 
pinion to revolve In the opposite direction, independently of the arbor and 
armature, whereby Is secured a rotation of the armature In one direction 
only, and depolarizatlon of the magnet or magnets prevented." 

The patentée also says in the spécification that, while he has 
shown a rack and pinion for operating the armature, it is obvions 
that the same resuit can be accomplished by the use of lèvera, 
segments çt circles, or other devices for producing reciprocating 
motion. . 

The flrstclaim is as foUows: 

"(1) The combinatlon, wlth the operating devlce of the rotary armature 
of a dynamo-magneto-electrlc machine,, of a bridge or swltch arranged In 
the condensing circuit of said machine, and In the pàth of said operating 
devlce, and adapted to be opened. by direct. Implngement Of said devlce there- 
upon, substàutiatly as and for the purpose set forth." 

The predeç^^sor of this improved machine, and the one which 

most nearly resembled it, was the Siemens and Halske machine 

for blast^ng, mines, which was des.cribed in 1868 in English and 

Àustriaa pjibÙcationB, and which was also used in this çountry 

• to a limited extent Its operating device was a crank, which 
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rnust hâve two dead centers where the application of force is 
stopped, and as a conséquence the speed of the machine could not 
be continuously accelerated. The gist of the invention of the 
patentée was the constantly "accelerated velocity of rotation" of 
the armature from the beginning of its movement to the instant 
vt'hen the carrent was shifted, and the mechanical connection of 
the switch with the operating device by which the switch was 
opened by direct impingement of such device at the time when 
the armature was at its highest speed. 

The défendantes theory is not that this invention was antici- 
pated by any one pre-existing machine, taken by itself, but that 
its important features were separately found in two older ma- 
chines, and could hâve been combined without the exercise of in- 
ventive skill. It is said that anybody could hâve taken the rack 
bar of the English patent of 1871, to Geminiano Zanni, fOr an im- 
provement in magnetic bells, and hâve substituted it for the 
crank of the Siemens and Halske machine, and hâve produced 
the Smith invention. It is true that anybody could hâve done 
this, if he had ascertained the cause of the defect in the Siemens 
machine, and the kind of motion, and the proper means of apply- 
ing it, which would obviate the defect; but the defendant's theory, 
like many théories of a similar character, assumes, what is not 
apparent, that the cause of the pre-existing defect, and its remedy, 
were open to the discernment of the skilled mechanic. 

Turning now to the q^uestion of infringement, the simple mech- 
anism by which the rack bar is made to break the condensing cir- 
cuit is described in the spécification as follows: 

"When the rack bar has nearly reached the downward lirait of lis move- 
ment, Its lower end strîkes upon the free end of the spring bar, H, removlng 
said spring from contact wIth the bridge or loop, G, and breaklng the con- 
densing circuit, upon which, as will be readily understood, the whole cur- 
rent wlll flow over the worklng circuit or circuit of application." 

The defendant's device is described in Judge Wheeler's opinion 
as follows: 

"In the defendant's machine the armatures are rotated by pulling upward 
wlth Increased velocity a bar attached to the end of a lever plvoted on a 
shaft, and moving a toothed segment meshed in the pinlon. The switch in 
the condensing circuit is opened by a stnd on a cam plvoted on the same 
shaft with the lever, which lifts a latch, and lets a spring move It, as the 
operating bar reaches Its upward llmlt, and the electrlcity is accumulated 
to its greatest Intensity, and the current Is thereby sent by the working 
circuit to the fuses;" 

The defendant's rack is segmentai, and the handle is not di- 
rectly attached to it, but is connected with it by a link pivoted 
on the shaft which is attached to the rack. The handle is pulled 
up, instead of being pushed down, as in the patented device. The 
rack bar of the patent directly impinges upon the switch. The 
shaft of the defendanfs machine does not impinge upon the 
switch, but the arm or cam rigidly attached to it has a rigidly 
attached stud which strikes and opens a part of the switch. The 
circuit court was of opinion that this construction did not infringa 
the Ûrst daim, because: 
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"The switch In the defendant's condenslng circuit Is not in the j)ath of 
the operatlng device, wliich consists of the har lever and toothed segment 
eztendlng from the handle to the shaft on which the lever is pivoted, but 
is situated beyond the shaft, and outside of the movement of those parts, 
and It is not opened by the direct Inpingement of any of those parts con- 
stitutlng the operating device, but indireetly by the shaft moving the cam 
which carries the stud that lifts the latch." 

The ârst claim requires the switch to be in the path of the 
operating device, and to be opened by the direct impingement of 
the device thereon, and was a eubstitute for a claim rejected by 
the patent office on account of its vagueness, and because, being 
vaguely expressed, it was deemed to be anticipated by the gên- 
erai terms of a pre-existing patent to Edward Weston (No. 183,977), 
dated October 3, 1876, which was for an improvement in dynamo- 
electric machines to overcome a difficulty when they were used 
for the purpose of electro-depositions. Although the patentée 
might hâve made the language of his claim more broad, and yet 
hâve clearly dififerentiated his invention from that of Weston, he 
is bound by the terms of limitation which he adopted, and there 
can be no infringement unless the switch is in the path of the 
operating device, and is opened by its direct impingement. The 
question of most importance in this case is in regard to the mean- 
ing of the term "operating device." Should it be limited to the 
rack bar, or to the rack bar and a shaft attached thereto, or can 
it properly be extended to an arm rigidly attached to the shaft? 
The circuit court considered the device to be the bar lever, toothed 
segment, and shaft on which the lever was pivoted, and there- 
fore found that the movements created by the arm were not in 
the path of the device, and were only indireetly communicated by 
the shaft. In our opinion the arm was a part of the shaft, and 
a part of the operating device, and that whatever was in its path 
was in the path of the device, and that, therefore, its movement 
was the movement of the shaft. It is less clear that the switch 
is opened by the direct impingement upon it of the operating de- 
vice, The stud which opens the latch is rigidly carried upon the 
arm, but the circuit court evidently did not regard the latch aa 
a part of the switch. Its use is to keep the switch closed, and, 
when the latch is lifted and the spring is released, the switch is 
opened. The arm directly impinges upon, and thereby opens, the 
latch, which is a part of the switch, whereas, in the patented de- 
vice, the rack bar directly impinges upon and opens the elastio 
spring-bar terminal of the circuit. We are of opinion that by 
the defendant's mechanism there is not a substantial departure 
from the terms of the flrst claim, and that infringement should 
hâve been found by the circuit court. The decree of the circuit 
court is reversed, with costs, and the cause is remanded to that 
court, with instruction to enter a decree for the oomplainant, with 
costs, in accordance with the foregoing opinion. 
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DRAINAGE CONSTRUCTION CO. v. BNGLEWOOD SEWER CO. 
(Circuit Court, D. New Jersey. March 27, 1894.) 

1. Pleading in Patent Cases— Dbmtjbrbb fob Want of Invention. 

Where a patent sued on states that It Is predlcated upon an lmproT&- 
ment set forth In a certain prior patent to the same Inventer, thls does 
not bring such former patent into the blll, so as to enable the court to 
make comparisons between the two upon a demurrer alleging -want of 
invention shown upon the face of the patent Such prier patent, as part 
of the prior state of the art, must be proved by légal testlmony at the 
hearing. 

8. Samb. 

When a bill for Infringement Is demurred to for want of invention, 
appearing upon the face of the patent, every doubt should be resolved 
agalnst the demurrer. 

«. Samb— Sewagb System. 

The Waring patent (No. 278,839) for an improvement In sewerlng and 
dralning towns held not void, upon Its face, for want of patentable in- 
vention. 

This was a bill by the Drainage Construction Company against 
the Englewood Sewer Company for infringement of a patent relat- 
ing to sewage and drainage of towns. Défendant demurred to 
the bill on the ground that tbe patent, on its face, disclosed no pat- 
entable invention. 

John G. Milbnm, James Buchanan, and George 0. G, Coale, for 
complainant. 

Samuel A. Duncan, for défendant. 

GREEN, District Judge. The bill of complaint in this case Is 
tiled to restrain the alleged infringement by the défendant of letters 
patent No. 278,839, granted June 5, 1883, to the plaintifl, as as- 
signée of George E. Waring, Jr., for an "improvement in sewering 
and draining towns." The bill is in the usual fonn of such bills, 
and sets ont the invention, the issuing of letters patent to the in- 
venter, the Infringement by the défendant, and the other formai 
parts of a bill for injunction and aceount. To this bill the défend- 
ant bas interposed a demurrer, and for cause thereof allèges that 
"it abundantly appears on the face of the said patent, and from the 
earlier patent. No. 236,740, referred to and made a part of the spéci- 
fication of said letters patent No. 278,839, that the last-named pat- 
ent does not disclosft any patentable invention." In the spécifica- 
tions of the letters patent which are the subject of the présent suit 
is a référence to a former patent, in thèse words: 

"The improvement hereinafter described has référence to, and Is predlcated 
upon, the Improvement in sewerlng and draining cltles set forth in letters patent 
No. 236,740, dated January 18, 1881, heretofore granted to me, and to whlch 
référence may be had." 

And the contention of the défendant is that, if référence be had 
to the former, patent, it will become évident that the présent im- 
provement has no patentability, for want of Invention. It is set- 
tied that such want of patentable invention may be objeoted by way 
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of deranrrer. But it is equally well settled that on demurrer the 
court will not consider any question which requires the support 
of évidence. Tlie defect in the alleged invention must appear either 
upon the face of the letters patent under criticism, or spring from 
those matters of which the court must talie judicial notice. Such 
is not this case. So far as the bill itself is concemed, it is cer- 
tainly not demurrable as a pleading. So far as the letters patent 
in question go, there appears, upon their face, to hâve been an 
invention made by Mr. Waring which justifies their issue. It may 
be that, when carefully compared with some other invention, this 
alleged improvement may not reach the dignity of invention, but 
such comparison can be based only upon évidence disclosing what 
the anticipating or prior invention was. The mère fact that réf- 
érence is made to a former invention in the letters patent, as in this 
case, does not bring that invention to the knowledge of the court, 
or spread its claims or description upon the record. As a part of 
the State of the art, it must be proved by légal testimony. Fibre 
Industries Co. v. Grâce, 52 Ped. 124. 

It was also insisted by counsel for défendant that, without réf- 
érence to the former patent, there was disclosed upon the présent 
patent a want of patentable invention. I am not willing to assent 
to this, although I may say that the argument addressed to the 
court upon this contention was exceedingly persuasive. Yet upon 
demurrer for want of patentability, if a doubt remains, such doubt 
should be resolved against the demurrant Nice questions should 
not be decided until the complainant has had ample opportunity 
to présent his case in the clearest form. The demurrer is over- 
ruled. 



PAGE T. BTJCKLBY. 

(Circuit Court, N. D. lUlnols. January 7, 1895.) 

Patents — Pnbumatic Testbrs por Cans — Prelimikary Injukction Repused. 
Application for prelimlnary Injunctlon on reissue patent No. 11,443, re- 
Issued September 25, 1894, to William B. Page, for an improvement in 
pneumatic testera for cans, refused on the ground that there had been no 
adjudication o£ the patent and nothing that amounted to public acqul- 
escence. 

This was an application for a prelimlnary injunction to restmin 
infringement of the reissued letters patent Nt>. 11,443, dated Sep- 
tember 25, 1894, to William B. Page, for an improvement in pneu- 
matic testers for cans. 

Walter H. Chamberlin, for complainant 
Banning & Banning, for défendant 

GROSSCUP, District Judge. There has been no adjudication of 
the validity of complainant's ^tent outside of the ûnding of the 
patent office in an iaterference hearing, and nothing that amounts 
to public acquiescence. The décision of the patent office dater- 
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mined that the complainant's and defendant's inrentiona were 
the same, and that complainant's, in point of time, was prior; bat 
its Talidity, in view of tàe state of the art, was not inquired into, 
much less determined. The issuance of a patent, in this circuit at 
least, is not sufficient prima facie évidence of the noTelty of the 
invention as justifies an injunction. 

Neither is défendant, by the fact of having presented a daim 
for a patent for the same invention, barred from denying novelly. 
The right against monopoly is a gênerai right, in which défendant 
shares, until it is adjudicated in a real contest that the invention 
has not been anticipated and the patent is in other respecta valid. 

Injunction denied. 



OHRISTMAN et al. t. BBRTBLS et aL 

(Olrcuit Court of Appeals, Thlrd Circuit April 17, 1895.) 

No. 21. 

Patents— LnnTATiON of Claims— Infringement— Bail Eae for Pails. 

The clalm of the McDoimell patent, No. 344,667, for a bail ear for 
palis, If valld at ail, Is Umited, both by Its language and by the prior 
State of the art, to an ear In which the lug and the sprlng are not sepa- 
rated entlties, but constitute one Intégral thlng, and hence Is not in- 
frlnged by a devlce in whlch the sprlng Is not attached to the groove of 
the bail, but passes through and ezteods below it, and Is there fastened 
to the body of the pail itself. 

Appeal from the Circuit Court of the United States for the West- 
ern District of Pennsylvania, 

This was a suit by Charles E. Christman and Enoch E. Christman 
against William B. Bertels, Charles E. Bertels, and Hayden U. 
Merithew, partners as W. B. Bertels, Son & Co., for the alleged 
infringement of a patent The circuit court dismissed the bill, and 
«omplainants appealed. 

James I. Kay, for appellants. 
John H. Roney, for appellees. 

Before ACHESON and DALLAS, Circuit Judges, and WALES, 
District Judge. 

DALLAS, Circuit Judge. Thlg suit was brought to restrain the 
alleged infringement by the appellees of the third claim of patent 
Moj 344,667, dated June 29, 1886, grànted to James McDonnell for 
''^d:! Ear for Pails." That claim is as follows: 

"(S) The comblnation, with the pall, of the ears or lugs secared on each 
side thereof for the attachaient of the bail or handie, each having the groove 
tfaerein, and the sprlng secured lu sald groove, and having a projection or 
Bhoulder for engaglag with thé lld bf the pall and loeklng It In position." 

The court below pointed eut that the spécification d^cribea, 
irid the drawings èihibit, the lug and the spriug of the patent, 
not as separate entitiés, but as togèther and unitedly constituting 
one iotegral thlng; and, oons'àraing the Clàim with référence to 
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thèse other portions of the instrument, interpreted the words, 
"spring secured in said groove," as meaning a spring attached to 
or fastened in the groove. The spring of the appellees is not 
attached to or fastened in the groove of the bail ear, but passes 
through it and extends to a point below the lower extremity of 
the ear, and is there fastened to the body of the pail itself. Con- 
sequently, and in accordance with his restrictive understanding of 
the scope of the claim, the leamed judge held that the contrivanee 
of the appellees does not infriijge. In our opinion, it would be im- 
possible to hold otherwise, without so expanding the claim as to 
render it invalid. Similar springs, not fastened to, but brought 
in contact with, similar lugs, by being passed through grooves there^ 
in, were old. This is shown by, at least, the patent (No. 163,598) 
granted to Robert B. Kepner, dated May 18, 1875. McDonnell 
merely substituted the existing bail ear lugs for the separate, but, 
for this purpose, substantially identical lugs which Kepner had 
employed. This substitution did not amount to invention, and 
therefore the utmost vfhich, with any show of reason, McDonnell 
can be said to hâve originated — and even this, in view of the Bligh 
patent, No. 27,265, is not unquestionable — consisted in fastening the 
spring, not to the body of the pail, but to the lug itself, and this 
the appellees hâve not done. The decree is afSrmed. 



THE BEAOONSFIBLD. 

HEIN V. THE BEAOONSFIBLD. 

(District Oourt, S. D. Alabama. April 8, 1805.) 

No. 708. 

L Bai.vase Services. 

Towing into tlie port of Mobile, a distance of 52 miles, a sWp wbich had 
been partly dlsmasted, and bad lest overboard a portion of her crew, but 
which at the time was in no danger, and was proceedlng under partially 
rigged salis, Md to be a salvage service, thougb of Inferior merit^ belng 
rendered in a smooth sea, without danger to the towing vesséL 

8. Samb— Compensation. 

$650 awarded to a steamer, delayed 28 hours on her regular trip, by tow* 
ing into port, in a smooth sea and without danger, a partially dismastêl vea- 
sel, in no danger when found, valued at $8,000. 

This was a libel by Louis H. Hein, charterer of the Norwegiaa 
steamship Jarl, against the ship Beaconsûeld, to recover compensa* 
tion for allégea salvage services. 

Mr. Gregory, L. Smith, and H. T. Smith, for libelant 
Pillans, Torrey & Hanaw, for olaimants. 

TOXJLMIN, District Jadge. This is an action to recover for 
salvage service alleged to hâve been i-endered by the steamer 
Jarl to the ^ip Beaconsûeld, on the 13th of Ootober, 1891. The 
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service consisted in towing the ship about 52 miles from ofl the 
bar of Mobile Bay into anchorage at Ft Morgan, inside the bay. 
The time occupied in the tow was some 9 or 10 hours, and involved 
no risk or extra labor on the part of the steamer. The weather 
was good and the sea smooth. The master of the steamer says 
that "the wind was northeast, but was not blowing too much, 
and the sea was from the northeast, but was not much." On the 6th 
and 7th of October the ship had encountered a storm in which 
it was partly dismasted, and also lost flve of the crew overboard. 
At the time she was taken in tow by the steamer, she had on her 
in use the mizzenmast, upper and lower top foresail, and a fore- 
sail, but the foresail was not full size. From the point where she 
lost her rigging to the point where she was picked up by the 
steamer she had proceeded 342 miles. She was not in any im- 
médiate danger when taken in tow by the steamer. She had suf- 
ficient crew to handle her with such sails as she then had on her. 
She had aboard plenty of provisions and water to last several 
weeks, and her hull was in good condition, tight and stanch. 
She was at that time making but little headway, because of the 
adverse wind then blowing. There is some conflict in the évidence 
as to whether she was under command or could bave been handled 
in the condition she was in. But a prépondérance of the évidence 
shows that she could handle herself, and could hâve come into 
port without assistance, except with a considérable adverse wind 
blowing; and that, at the time she was taken in tow by the 
steamer, she was making some, but slow, headway. The évidence 
satisfies me that the danger to which she was exposed was very 
slight She had been in péril during a hurricane, and had been 
partly dismasted, and had lost five of her crew, but she had passed 
through her péril, and had proceeded some 340 miles on her voy- 
age towards the port of Mobile, whither she was destined, and 
when taken hold of by the steamer was within about 52 miles 
of that port The value of the steamer was about |32,000. The 
value of the ship does not clearly or very satisfactorily appear 
from the évidence, but I should judge it was about f8,000. 

"It is the value of the property which is restored to the owners 
that is to be considered, and of which a proportion is to be award- 
ed as salvage in salvage cases, and not the original value im- 
periled." Compagnie Commerciale de Transport à "Vapeur Fran- 
çaise v. Charente Steamship Oo., 9 C. C. A. 292, 60 Fed. 921. The 
steamer was engagea in the fruit-transporting trade between 
Mobile and Bocas Del Toro, and was proceeding on one of her 
regular trips from Mobile out when spoken by the ship and asked 
to give her a tow. She promptly responded, and, without danger 
or difBcnlty, rendered the desired assistance. While the actual 
service rendered occupied only 9 or 10 hours, the actual time lost 
by the fiteamer's déviation and snbsequent delay was 28 hours. 
A déviation is a proper and important élément to be c<Misiâereâ 
in rendering a salvage award, and the nature of the «alTlng Tea- 
▼.67p.no, 1—10 
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sel's employment, the inconvenience, expense, and loss that arise 
from leaving a regular trip, are things, I tbink, to be noticed in 
determining the amount of her award. The Bay of Naples, 44 
Ped. 90. The ship was not without the prospect of other efficient 
means of assistance. She was in or near the usual track of ves- 
sels going in and ont of the ports of Mobile and Pensacola, and was 
within 10 to 20 miles of Mobile tugs seeking towage employment 
in and ont of Mobile Bay. The oase is one of salvage service, but 
its circumstances are wholly devoid of those éléments which go to 
make np a highly meritorious service in the salvors. The Caron- 
delet, 36 Fed. 714; The Jarlen, 43 Fed. 176; The Emily B. Souder, 
15 Blatchf. 185, Fed. Cas. No. 4,458. Sis hundred and flfty dollars 
is, in my opinion, a sufBcient salvage compensation to be awarded 
in this case. A decree will be entered accordingly. 



THE s. OTERL 

UNITED STATES v. VALENSONA. 

SAMB V. OTBRI et aL 

(Circuit Court of Appeals, Fifth Circuit December 11, 1894.) 

Nos. 259 and 26a 

L Shipping — Omission op Cakgo pkom Manipbst— Pbnaltt. 

A propeller wbeel ^nd a case of femiles were laden upon a steamshlp 
at New Orléans for export to Truxlllo, Honduras, but the ship Instead 
of golng to Truxlllo went Into dry dock on the opposite slde Of the river, 
where the wheel and ferrules were placed upon the vessel as part of her 
machlneryAnd motive power, and stlil romain there. The trip to Trux- 
lllo was abandoued, and the vessel afterwards cleared for La Celba, no 
mention belng made In her manifest of the propeller wheel and ferrules. 
Eéld, that this omission was proper, and the ship was not llable for the 
penalty of $500 prescrlbed by Rev. St % 4197, for omitting the cargo 
from the manifest 

a. CUSTOMS DUTIES— WlTHDRAWAL POR EXPOBT — BbEACH OF ExPOBT BOND— 

Amouiît Eecovbkable. 

Rev. st i 2979, requlrea an Importer, on withdrawlng goods for re- 
export, to glve to the coUector "satlsfactory security" that the merchan- 
dlse shall be landed out of the United States. The treasury depart- 
ment régulations (article 587) provide that in cases of withdrawal for 
export, the expprter shall glve bond "with satlsfactory security in a pénal 
8um equal to double the amount of the estlmated duty on the goods." 
Bdd, that an export bond glven In the sum of $1,000, without contalnlng 
any référence to the a.mount of estlmated dutles où the goods with- 
drawn, wa.s valld; and that the government was entitled, upon breach 
of the condition, to recover the whole amount of the bond, and was not 
Ilmited to a judgment for double the amçupt of duttea as subsequently 
estlmated. Spe&ke t. Ù. S., 9 Crancb, 28, àpplied. 

Appeal from tiie District Court of the United States for the East- 
ern Distriot of LouiBiana. 

In Error to tiié District Oonrt of the United Btates for the East- 
tom District of Louisiana. 
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Thèse were two suits growing out of an alleged violation of the 
shipping and cnstoms laws. No. 259 was a libel in admiralty, filed 
by the United States against the steamship S. Oteri, Mrs. Valensona 
claimant, to recover a penalty of $500 for an alleged violation of 
Eev, St § 4liD7, by the omission from her manifest of a propeller 
wheel and a case of ferrules, which were withdrawn from ware- 
house at New Orléans for re-export under the customs laws and 
régulations. In this case the district court held that the omission 
was a proper one, and therefore dismissed the libel. The United 
States appealed. No. 260 was an action at law against Sal- 
vador Oteri and D. R. Noble, npon a bond given under Rev. St. § 
2979, in the pénal sum of f 1,000, to secure the export and landing, 
ontside of the United States, of the propeller wheel and case of 
ferrules above mentioned. A jury was waived, and the case tried 
to the court, which found that the condition of the bond had been 
broken, and entered judgment against défendants for $180.39, with 
interest, being the amount of duties estimated to be due upon those 
articles. From this judgment the United States bring error, claim- 
ing that it should hâve been for the fuU amount of the bond. The 
bond is hère set out in full: 

"Ç500.00 Exportation Bond. No. 1,329 

"Know ail men by thèse présents that we, Salvador Oteri, of the city of 
New Orléans, merchant, as principals, and D. R, Noble, as sureties, are held 
and firmly bound tinto the United States of America in the sum of one thou- 
sand dollars, for the payment whereof to the United States we bind our- 
eelves, our heirs, executors, administrators, and asslgns, jointly and sever- 
ally, firmly by thèse présents. Wltness our hands and seals, at the port 
of New Orléans, this flrst day of April, eighteen hundred and ninety-two. 
Whereas, the following described merchandise having been heretofore duly 
imported Into the United States, and entered for warehousing in bond, and 
having been so warehoused at the above-named port, according to law, hatb 
been this day entered for withdrawal and exportation In bonds, viz.: 

Description of Pacliages 
" 'Marks. Numbers. and Merchandise. 

H 1 1 propeller wheel. 

Oteri 2 1 case ferrules. 

" 'District and port of New Orléans. 
" 'CoUector's office, March Tth, 1893. 

" 'I hereby certify the foregoing to be a true copy of the record on file 
at this office. 

"'[Signed] J. D. Crawford, 

" 'Dy. CoUector, S-S Astronomer, L'pooL' 

—Which sald merchandise Is also described In an export entry of this date, 
numbered 2273, and is to be exported in the S-S S. Oteri, whereof De Luca 
is at présent master, now lying in the above named port, and bound for 
the port of Tnixillo, Hond.; and whereas, it Is Intended that the sald mer- 
chandise shall be exported as aforesaid, under and by virtue of the several 
laws of the United States relatlng to the exportation of imported goods 
wlthout the payment of duties thereon. Now, therefore, the condition of this 
obligation Is such that If the aforesaid merchandise shall. In good faith, be 
actually exported and landed abroad, according to the true Intent and mean- 
ing of tbeee présents, and shall not, nor any part tbereof, be relanded at 
any port or place wlthtn the limita of the United States; and If the certlf- 
icates aad otber proofs requireâ by law and the regulatlonB of the secretary 
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of the treasury, sho-wing the delivery of the same at the sald port of destina- 
tion, or any other port or place without the limlts of the United States, shall 
be produced and deposited with the collecter of customs for the time beiug 
at the sald port of withdrawal withln twelve months from the date hereof, 
— then thls obligation to be void; otherwise to remain In full force and 
vlrtue. 

"[Signed] pp. S. Oterl, 

"[Signed] B. M. Stella, 23 Front St 

"[Signed] D. R. Noble, Washington House, N. O. 

"Signed, sealed, and dellvered In the présence of 

"[Signed] S. Llvaudais." 

Further facts are stated by the court as follows: 

The above-entltled cases, the flrst belng a suit In admiralty to recover a 
penalty for f allure to place certain exported goods on the manlf est of the 
steamship S. Oterl, and the second an action at law to recover the amount 
stipulated as a penalty In an exportation bond, were both tried In the dis- 
trict court, jury belng walved, on the followlng admltted state of facts: 

"It is admltted, as shown by the évidence flled in the record in both cases 
13,021, United States v. Steamship S. Oteri, and in No. 13,020, United 
States v. Salvador Oterl, that the propeller wheel and a case of ferrules 
were laden on board the steamship s! Oteri for export to Truxlllo, Honduras, 
April 4, 1892; that on the production of the bill of lading in the record, and 
the certificate of lading by the customs inspector, the export bond was can- 
celed under the régulations then existing. It Is admltted that the steamship 
S. Oterl, Instead of going to Truxlllo, went over the river from her wharf 
to the dock on the Algiers slde of the clty and port of New Orléans; that 
said vessel went on the dock April 8, 1892, and came oft April 12, 1892, 
abandoning her trlp to Truxillo. Durlng thls time the propeller wheel and 
ferrules had been placed on said vessel as a part of her machinery and mo- 
tive power, and still remain there. That same were not exported, notwuh- 
standing the bill of lading and cancellatlon of the bond. It is admltted that 
the Involce in the records shows that the wheel was made under eontract for 
thls S. S. S. Oteri, and Imported for the use of sald vessel, and is now so 
used; never having been placed on said vessel in a forelgn port, or never 
having paid the duties, never having been exported in bond. It Is admlt- 
ted that $500 is deposited with the collecter of port of New Orléans, under 
protest, to cover the penalty. It Is admltted that after the said vessel 
came from the dock said vessel cleared May 6, 1892, for La Ceiba, In bal- 
last and shlp stores, no mention belng made of the propeller wheel and fer- 
rules. It is admltted that thls manifest was correct, in so far as it made no 
mention of said wheel and ferrules as freight, for the reason that said wheel 
and ferrules were placed on said vessel while in the dock as stated above, 
as a part of her motive power. It Is admltted that the sald steamship S. 
Oterl Is a foreign-built vessel, and that ail the patterns of her machinery 
and pièces of her machinery are held at the place of her construction, viz. a 
forelgn port or place. It Is agreed that the recoi'd évidence In both cases 
shall apply and be used in elther." 

"No. 13,026 T. Salvador Oteri. District Court 

"Duties on one propeller shaft, value £95, $462, welght three tons, 16 cwt, 
or 8,512 Ibs. 
"Valued four cents, and not above seven cents, say two cents per Ib. 
"Duty, $170.24. 

On ferrules, wood lin pencil] $170 24 

£6-29, 35 per cent, $10.15 10 15 



$180 39" 



"It is agreed by F. B. Barhart, United States attomey, and Gurley & Mel- 
len, attomeys atid proctors for défendants in the abote éntitled and num- 
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bered case, that the foregolng is a correct estlmate of the customs dutles 
whlch could be imposed on the propeller sbaft and fetrules descrlbed bi the 
record herein, If same were imported In tbe United Statea." 

P. B. Earhart, U. S. Atty. 

J. Ward Gurley, for appellees. 

Before FARDEE and McCOKMIOK, Circuit Judges, and BRUOE, 
District Judga 

FARDEE, Circuit Judge (after stating the facts). As thèse 
cases were tried in the district court on the same state of facts, 
and were heard together in this court, we dispose of them together. 
The admitted facts show that the propeller and box of ferrules, 
which it is alleged were omitted from the manifest of the Oteri, 
formed no part of the cargo on the voyage of that ship as actually 
made ; the contemplated voyage to Truxillo — for which, by the way, 
the record shows neither clearance nor manifest — having been 
abandoned, and before another voyage was made the said propel- 
ler and box of ferrules were, in the port of New Orléans, applied 
to the purpose for which originally intended, and thereafter and 
on the voyage to Ceiba actually made and formed part and parcel 
of the ship itself. If, on the clearance of the ship for Ceiba, the 
propeller and box of ferrules had been placed upon the manifest 
as part of the cargo, as it is claimed by the United States should 
hâve been donc, the manifest would hâve been false and untrue. 

In the suit for the amount of the penalty in the export bond the 
answer of the défendants should be noted. It is a gênerai déniai, 
except as therein admitted, to wit, the giving and signing of the 
bond substantially set forth in the pétition, and "averring that the 
défendants hâve kept and complied with ail the conditions and 
obligations thereof, and that the same has long since been dis- 
charged, and that the said bond was duly canceled according to 
law on the 31st day of May, 1892, and that said bond has no longer 
any force or effect, and the conditions thereof are fully satisfied." 
And it is to be further noted that no suggestion of duties due the 
United States secured by the export bond in question cornes into 
the case until on the trial a supplementary agreement of facts is 
filed, showing what would be a correct estimate of the customs 
duties which could be imposed on the propeller shaft and the fer- 
rules described in the record, if the same were imported into the 
United States. 

In this court the first question presented is as to the real amount 
of the bond sued on, if valid at ail. Section 2979 of the Revised 
Statutes of the United States provides: 

"That tbe owner, importer, consignée or agent • • • eball give to the 
collector satlsfactory security that the merchandlse shall be landed out of 
the Jurlsdlction of the United States in tbe manner required by \a,vr relating 
ito exportations for the beneflt of drawbacka." 

See, aiso, Rev. St § 3048. 
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The régulations of the treasury department, in force at the time 
the bond in the suit was eSecuted, direct that: 

"In cases of withdrawal for export, the exporter shall give bond, wlth 
satisfactory securlty, in a pénal sum equal to double the amount of the 
estimated dutles on the goods, to produce the proof reqnlred by law of the 
landing of the same beyond the Umits of the United States." Treasury 
Régulations, art 587. 

Under the statute cited, and the régulation in pursuance there- 
of, it is suggested that the amount of the penalty in the case in 
hand must be taken as not in excess of double the amount of the 
estimated duties on the goods exported, and that in no event can 
a larger sum be recorered as penalty in this suit 

The contention of the appellee in this behalf seems to be disposed 
of by Speake v. U. S., 9 Cranch, 28-36, which was a suit on an em- 
bargo bond, where the statute required that the amount of th& 
bond should be in a sum double the value of the vessel and cargo, 
and the court says: 

"The second joint plea of the défendants allèges that the bond was not 
taken pursuant to the act of congress, but contrary thereto, In this: that 
the bond was taken in a sum more than double the value of the vessel and 
cargo, whereby the bond became void. On demurrer to this plea and joinder 
In demurrer, the court below gave judgment for the United States, and 
we are of opinion that the judgment so given ought to be afflrmed. There 
is no allégation or prêteuse that the bond was unduly obtained by the col- 
lector, colore offlcii, by fraud, oppression, or circumvention. It must there- 
fore be taken to hâve been a voluntary bona flde bond. The value was a 
matter of uncertainty, and the ascertaining of that value was the joint act 
and duty Of both parties. When once that value was ascertalned and agreed 
to by the parties, and a bond executed in conformlty to such agreement, 
the parties were estopped to deny that it was not the true value. If an 
issue had been taken upon the fact, the évidence on the face of the bond 
would bave been conclusive to the jury; and, if so, It Is not less conclusive 
upon demurrer. It would be dangerous in the extrême to admit the par- 
ties to avoid a sealed instrument, by averring that there was an error in 
the value, by an Innocent mistake, or by accident, or by circumstances 
against which no human foresight could guard. A mistake of one dollar 
would be as fatal as of ten thousand dollars. Suppose the double value were 
underrated, could the United States avoid the bond, and thereby subject 
the party to the penalties of the third section? Where the law provides 
that the pénal sum of a bond shall be equal to the double value, and the 
parties, voluntarily, and wlthout fraud. assent to the insertion of a given 
sum, It is as much an estoppel as if the bond had specially reclted that such 
sum was the double value." 

The validity and pénal amount of the bond in this case being 
beyond question, our next inquiry is as to the amount of damages 
the United States is entitled to recover upon the breach thereof. 

In the twenty-sixth section of the judiciary act of 1789 (now 
section 961, Eev. St.) it is provided: 

"That in ail causes before elther of the courts of the United States to re- 
cover the forfeiture annexed to any articles of agreement, covenant, bond 
or other speclality, where the forfeiture, breach or nonperformance shall' 
appear by the default or confession of the défendant, or upon demurrer,, 
the court before whom the action is, shall render judgment therein for the 
plaintitt to recover so much as Is due according to equlty. And when tli«> 
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8uni for which Judgmeat should be rendered Is uncertaln, tlie same sball. 
If either of the parties reqnest It, be assessed by a jury." 

The rule declared by this statute is to be generally applied ia 
proper cases in the courts of the United States. If applied hère, 
the question is, how much is due, according to equity, under the 
conceded breach of the bond? An examination of the jjond shows 
that it is not a bond to secure the payment of any sum for duties 
or otherwise. The only référence in the bond to the subject of 
duties is the récital : 

"It is intended that sald merchandlse shall be exported as aforesald, un- 
der and by virtue of the laws of the United States relatlng to the exporta- 
tion of Imported goods wlthout the payment of duties thereon." 

The record as made by the bond shows only a description of the 
packages of merchandise withdrawn, without any statement of 
value or any estimate of duties due, or, in any eyent, to become due. 
The bond is conditioned to secure the exportation of the merchan- 
dise in question beyond the United States, aad its évident purpose, 
under the statute and the treasury régulations, is to prevent frauds 
npon the revenue. The admitted facts of this case show that the 
obligors did not export the merchandise beyond the United States, 
but permitted the same to be landed in the United States, and there- 
by a fraud on the govemment revenues resulted; and this not by 
mistake or error, for nearly 60 days after the merchandise was 
landed in the United States, and when the parties well knew that 
the bond had been breached, the nonaccomplished export bill of 
lading was produced to the collecter of customs, and under an 
erroneous interprétation of a treasury régulation, that ofBcer was 
induced to enter a cancellation of the bond, and nearly one year 
seems to hâve elapsed before the govemment agents discovered that 
in the transaction the revenues had been defrauded. 

If we are correct in treating the bond sued on as one in no re- 
spect given to secure the payment of duties or any other debt due 
the United States, but as a bond authorized and required by the 
statute and the treasury régulations for the purpose of preventing 
fraud on the revenues, — and we are unable to discover any other 
purpose for it, — we are of opinion that the said bond is not one 
in which equity, under thé facts admitted, can relieve the obligors 
from payment of the full penalty stipulated. This conclusion ia 
warranted by the opinion of the suprême court of the United 
States in Clark v. Bamacd, 108 U. S, 436 et seq., 2 Sup. Ct 878, 
in which the authorities are fully reviewed. 

The défendants in error contemd that this case is identical with, 
and govemed by, the same principles as U. S. v, Cutajar, 59 Fed. 
1002, decided by Judge Bro^n in the Southern district of New 
York, and now said to be on appeal in the United States circuit 
court of appeals, Second circuit In that caae the leamed jtiâge in 
his opinion says: 

"TÛb casé 18 dlstinguislîabié ftbdi the cciasldetàbly lai^ dass of cases 
te wbicta the counsel for the govemment bas dlrected nix attention, and 
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whlch he bas so dearly presented, 'namely, those In whlch the amount named 
In the bond Is treated as a liquldated Bum, to be paid in lieu of damages 
which are Incapable of exact estimate. Thls case does not fall wlthln that 
dass. The context of the bond, the gênerai purpose for whlch it was given, 
and the way in whlch the amount of the bond in such cases is flxed, are 
such as, taken together, require the amount named In the bond to be re- 
garded as flxing, not an amount of liquldated damages, but only the extent 
of the importer's liability." 

So we distinguish this case from the Cutajar Case in this: That 
the bond there sued on was a bond for the eyident purpose of secur- 
ing the full payment of duties on imported goods, and only inci- 
dentally, if at ail, for the purpose of preventing frauda on the rev- 
enue, while hère the purpose of the bond was not to secure the pay- 
ment of duties or any other sum, but was to prevent frauds on the 
revenue. The decree of the district court in the flrst-entitled case, 
United States, Appellants, v. Mrs, Valensona, Claimant, Appellee, 
should be afflnned; and the judgment of the district court in the 
second-entitled case, United States, Plaintiffs in Error, v. Salvador 
Oteri and D. E. Noble, Défendants in Error, should be reversed, 
and said cause remanded, with instructions to enter a judgment in 
favor of the United States for the full amount of the penalty of 
the bond sued on; and it is so ordered. 



THE JAVIRBNA- 

GONZALES v. UNITED STATES. 

(Clreult Court of Appeals, Fifth Circuit February 6, 1885.) 

No. 335. 

Bhippino— Violation op CrreTOMS Laws — Dbpaktubb fbou Collection Dis- 
trict WITHOCT Entry. 

A Spanish flshing smack from Havana, whlch anchored witbin five 
miles of the mainland of Florlda for the purpose of repairing a dlsabled 
mast, and wajs not bound to, and did not enter, any port of the United 
States, is not wlthin the provisions of Rev. St. S 2773, and is not liable 
to a penalty for departing from the collection district without making 
report or entry. The Apollon, 9 Wheat 362, followed. 

Appeal from the Circuit Court of the United States for the South- 
ern District of Florida. 

This was a libel of information filed by the United States against 
the schooner Javirena (Severo Gonzales, claimant) for violation of 
the customs lawB. In the district court a decree was entered 
condemning the vessel, in the sum of |400, for violating the pro- 
visions of Bev. St § 2773. The claimant appealed. 

E. R Gnnby, for appellant 

Frank Clarke, for the United Btates. 

Before FARDEE and McGOBMICK, drouit Judgea, and BBUOE, 
District Judge. 
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PiRDEE, Circuit Judge. In July, 1894, the small Spanish 
echooner Javirena, ordinarily known as a flsliing smack, sailed from 
Havana, in the island of Cuba, bound for no f oreign port, but with a 
dearance to permit her to flsh in Spanish waters and in the open 
seas. She was without cargo, and carried on board only the stores 
and âshing appliances supposed to be necessary for a fishing trip 
of two or three weeks. On the 24th of July, 1894, she was found 
at anchor by the United States revenue cutter McLane in the open 
waters off the coast of Florida, about 5 or 6 miles from the main- 
land, and 2| miles from North Anclote Key, which is an unin- 
habited sand key about four miles off the main coast of Florida, 
near to the Anclote Key, another sand key, on which is a light- 
house, and to the eastward of which is an anchorage. Upon the 
approach of the revenue cutter the Javirena got under way, ap- 
parently to go further out to sea, or on her regular âshing business. 
The commandlng officer of the revenue cutter seized the Javirena, 
and carried her SO miles, to the port of Tampa, and there turned her 
over to the collecter of that port for violations of sections 2773- 
2775, 2811 of the Revised Statutes of the United States, ail of 
which are found in that chapter of the Eevised Statutes relating to 
the "Entry of Merchandise." At the time the Javirena was seized, 
she had on board about two-thirds of a full cargo of âsh, lately 
eaught, and among her stores 20 to 30 gallons of wine, and about 
as much more of aguadiente. There was no charge made against 
the Javirena for smuggling, or even for communicating or attempt- 
ing to communicate with the mainland for any purpose whatever. 
The collecter of the port of Tampa imposed fines on the Javirena, 
in the total sum of $1,900, for violation of sections 2773-2775, Id., 
and announced to the master of the vessel that the vessel was also 
reported for violation of section 2811, Id., which requires the 
master of any vessel laden with merchandise, and bound to any 
port of the United States, to deliver manifest when boarded within 
four leagues of the coast, and also the first and second sections of 
the act of congress approved February 15, 1893, in not having the 
health certiflcate required thereby. The fines not being paid, an 
information waa filed in the district court for the Southern district 
of Florida ag'ainst the Javirena, to recover the amount of said 
fines, alleging them to hâve been imposed on the master, and to be 
due from Mm, under the sections 2773-2775, aforesaid, and alleging 
that the Javirena had arrived within the limita of the collection 
district of Tampa, Fia., and had attempted to départ from said 
collection district without entry made with the collecter of the port 
of said district. When the évidence was produced in the district 
court, it was found that the Javirena was not arrested within the 
limits of the collection district of Tampa, but in limits of the col- 
lection district of St. Marks; and thereupon it appears that the 
llbel was amended, without objection, so as to charge the Javirena 
with having arrived within the limits of the collection district of 
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St Marks, and with having attempted to départ therefrom without 
entry made with the collector thereof. 

The master of the Javirena testifled that at the time and place of 
seizure his vessel had been at anchor about eight hours; that the 
cause of his anchoring was that he had some damages on the 
Bchooner to be repaired, one of the stays or shrouds of the f oremast 
having been broken; and that he could not make his repairs with- 
out coming to anchor; and this évidence does not appear to hâve 
been disputed. The court found that the master of the schooner 
Javirena had not violated sections 2774, 2775, Rev. St U. S., because 
the Javirena' had not arrived at any port of the United States, and. 
had not violated the act of 1S93, because she had not attempted to 
enter any port, but had violated section 2773, because she had ar- 
rived within the limits of a collection district of the United States, 
and had attempted to départ therefrom without making entry, and, 
thereupon condemned the Javirena and her claimant in the sum of 
1400, together with costs, expenses, and charges, to be taxed. From 
this decree an appeal is prosecuted in this court, with errors as- 
signed as foUows: 

"(1) That the court erred In flndlng from the évidence that the défendant 
vessel was subject to a lien for the violation by the master of section 2773, 
Rev. St. U. S. (2) That the court erred In permltting the Information to be 
amended se as to show that a fine had been inourred by the vessel after the 
case had been tried on an information charglng that a fine had been imposed^ 
on the master." 

Section 2773, Rev. St U. S., is as follows: 

"If any vessel, having arrived within the limits of any collection-district,, 
from any foreign port, départs, or attempts to départ from the same, uniess 
to proceed on her way to some more Interior district to which she may 
be bound, before report or entry shall bave been made by the master with-. 
the collector of some district, the master shall be liable to a, penalty of 
four hundred dollars; and any collector, naval ofiScer, surveyor, or com- 
mander of any revenue-cutter may cause such vessel to be arrested and 
brought back to the most convei^ent port of the United States. If, how- 
ever, it is made to appear by the oath of the master, and of the person next 
in command, or by other suflaclent proof to the satisfaction of the collector 
of the district within which such vessel shall afterward come, or to the 
satisfaction of the court in which the prosecution for such penalty may be 
had, that the departure or attempt to départ was occasioned by stress of 
weather, pursuit or duress of enemies, or other necesslty, the penalty im- 
posed by this section shall not be incurred." 

Under the facts of this case, it is by no means clear that the 
Javirena arrived within the limits of the collection district of St. 
Marks, within the meaning and purview of this section. It may be 
conceded that the territorial and jurisdictional limits of the district 
of St Marks extended beyond and included the place where the 
Javirena anchored; but if the évidence of the master is considered, 
in connection with the conceded facts, the Javirena did not arrive 
within the limits of the said collection district for any purpose of 
business with the mainland, nor as one of the termini of her voyage. 
Under other sections of the Revised Statutes, where duties in 
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regard to entry and register are required of vessels arrÎTing in dis- 
tricts or ports, the arrivai has generally been construed to mean 
Bomething more than a putting into port from stress of weather or 
circumstances. In U. S. v. Shackford, 5 Mason, 445, Fed. Cas. No. 
16,262, afflrming tlie same case in 1 Ware, 177, Fed. Cas. No. 16,263, 
Justice Story lield tliat, "to affect the master of a vessel with the 
penalty provided for hia nondelivery of a temporary register 
granted under the third section of the coasting act of 1793, there 
must not only be an arrivai at the port to which the vessel belongs, 
but it must be an arrivai there, not by accident or from necessity, 
but intentionally, as one of the termini of the voyage." See, also, 
Harrison v. Vose, 9 How. 372; Toler v. White, 1 Ware, 277, Fed. 
Cas. No. 14,079. In Parsons v. Hunter, 2 Sumn. 419, Fed. Cas. No. 
10,778, Mr. Justice Story, in citing with approval U. S. v. Shackford, 
supra, holds that under section 2 of the act of 1803, requiring the 
master of a United States ship, on its arrivai at a foreign port, to 
deposit his register, sea letter, and Mediterranean passport, tiiat 
the term "arrivai" means arrivai at a voluntary port of destination, 
for the purposes of trade. See, also, Treasury Régulations 1892, 
art 48. 

Under thèse décisions, can it be said that the Javirena, in coming 
to anchop within five miles of the mainland of Florida, in what vFas 
apparently otherwise the open sea, at a place 85 miles from the port 
of entry of the district, and for the purpose of repairing a disabled 
mast, and not for any purposes of trade or business, arrived v?ithin 
the limits of the collection district of St. Marks, so as to require an 
entry at the customhouse of said district before continuing her 
voyage? Section 2773, supra, is substantially the same as section 
29 of the act of congress entitled "An act to regulate the collection 
of duties on imports and tonnage," approved March 2, 1799. 1 Stat. 
627-648. This section was before the suprême court of the United 
States in The Apollon, 9 Wheat 362. That case was a suit for 
damages occasioned by an asserted illégal seizure of the French 
ship Apollon and cargo, and the construction of the twenty-ninth 
section of the act of 1799 was directiy before the court After 
discussing its bearing upon the case in hand, the court says: 

"The true exposition of the twenty-nlnth section Is that It means to compel 
an entry of ail vessels coming into our waters, belng bound to our ports; 
and the very exception of vessels bound to some interior district demon- 
strates the sensé of the législature, by Indicating the entlre stress laid upon 
the destination of the vesseL" 

The Apollon has been cited many times with approval by the 
suprême court, on other points than the one hère in question; but, 
in respect to the construction of the twenty-ninth section, it has 
never been questioned or doubted. It appears to control this case. 
Laying aside ail question as to whether the Javirena arrived with- 
in the actual territorial limits of the collection district of St. Marks, 
and whether She was there for the mère temporary purpose of 
repair, it is clear that as the Javirena was not a vessel bound for 
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any port of the United States, and as she had not entered any port 
of the United States, under a proper construction of section 2773, 
she was not boand to make an entry at any customhouse before 
attempting to départ from tlie place where she was anchored. The 
decree of the district court is reversed, and the cause is remanded, 
with instructions to dismiss the libel of information. 



THE MONTCLAIB. 

HOBOKEN FERRY 00. V. EASTON & AMBOT R. 00. 

(Ciicult Court of Appeals, Second Circuit March 5, 1895.) 

No. 71. 

CoLLIBIOir — FbBBT BoAT WITH LiSHTBB AT PlBK — WbIOHT OP EtiDBNCB OH 

Appbal. 

Appeal from the District Court of the United States for the 
Eastem District of New York. 

This was a libel by the Easton & Amboy Railroad Company 
against the ferry boat Montclair (the Hoboken Ferry Company, 
claimants) to recover damages resulting from a collision. The dis- 
trict court rendered a decree for the libelant, and the olaimant 
appealed. 

Franklin A. Wilcox and George Bethune Adams, for appellant 
Henry W. Goodrich, for appellee. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

SHIPMAN, Circuit Judge. The Easton & Amboy Railroad Com- 
pany, owner of the steam lighter Cément Rock, brought its libel 
against the ferry boat Montclair, owned by the Hoboken Ferry 
Company, and running from Hoboken to the foot of Barclay street, 
in New York, to recover damages sustq-ined by the collision of the 
Montclair with said lighter at the outer end of pier 15, in the North 
river. From the decree of the circuit court in favor of the libel- 
ant, the claimant appealed to this court 

The collision happened about 3:30 p. m. on January 3, 1893, as 
the Montclair was maiing a trip from Hoboken to her New York 
ferry slip; the tide being strong ebb, and the wind blowing strongly 
from the northwest. The theory of the libelant is that the Cernent 
Bock was lying at the outer end of pier 15, which is the pier just 
below the ferry rack of the Hoboken ferry, was securely fastened, 
and had commeneed to unload her cargo, when the ferry boat, 
which was then below her slip, turned to go in, sagged, by the force 
of the tide, upon the lighter, and struck her a blow on the port 
aide, about 15 feet from the stem; that the paddle wheel of the 
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ferry boat, which was still moving, ran up npon the deck of the 
lighter, and caused the injury, after which the ferry boat made her 
slip. The theory af the claimant is that for some time previoua to 
the collision the Cément Kock had lain at the end of pier 15, with 
her Btem projecting into and obstructing the ferry slip, and extend- 
ing beyond the clump of piles which had been placed on the outer 
end of the rack, at the entrance into the slip; that she disregarded 
the Montclair's signais to her to move back, and, although due 
précautions were observed by the pilot of the ferry boat, her star- 
board side, in conséquence of the tide and the counterset of the 
current along the shore at that point, came into contact with the 
stem of the Cernent Bock. 

The questions are entirely of fact The leading and most im- 
portant one is as to the position of the lighter. If her stem pro- 
jected beyond the end of pier 15, and obstructed the entrance into 
the ferry slip, it is conceded that her position was not only danger- 
ous, but one which she had no right to maintain, and that she must 
be regarded as the author of her injuries. Another question upon 
which the witnesses were at variance is as to the position of the 
Montclair immediately before the collision. Two of the libelant's 
witnesses say that she was below her slip, and was heading up the 
river, and was turning to go into the slip sidewise, whereas the 
Montclair's testimony is that she was going straight in, but that the 
tide was too strong, and carried her down a little lower than her 
pilot expected, but that she would simply hâve touched the rack 
if the Cément Rock had not been in the way. The libelant flnds 
confirmation for its theory of the position of the Montclair just 
before the collision in the fact that the planks of the lighter were 
broken 21 or 22 feet from her stem by the paddle wheel of the 
ferry boat, and says that if she had been going straight in the break- 
age would not hâve extended back so far, because the lighter was 
only a few feet above the piles, upon the Montclair's testimony, 
whereas the place of the injury was the natural one, if the ferry 
boat was going in at an angle. On the other hand, the claimant 
insists that from the dimensions of the boats, the pier and the 
slips, and from the fact that the upper side of the slips is 100 feet 
shorter than the lower side, the ferry boat could not hâve oollided, 
and inflicted the damage which existed, if the lighter had been 
moored below the slip. The district judge, after remarking upon 
the direct conflict in the oral testimony of witnesses equally com- 
pétent and honest, came to the following conclusion: 

"Consldering the nature of the blow, the character of the Injuries recelved 
by the Cernent Rock from the contact of the ferry boat, together with the Im- 
probabillty that the Cément Rock would hâve moored In the position described 
by the witnesses for the claimant, It seems to me that the welght of the évi- 
dence goes to show that the collision was not caused by the fault of the Cernent 
Rock, but was caused by négligence in the navigation of the ferry boat In not 
«Toiding the Cernent Rock." 

We are led to concur with the district judge by the following con- 
Biderations: Five of the claimants' witnesses substantially agrée 
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that after the collision the bow of the lighter was below tàe clump 
of piles, and that she had changed her position about four feet, 
and hàd sagged down, because she was moved, or the Unes had 
parted, while the testimony of the libelant strongly convinces us 
that her lines had not parted, and had not been changed. In ad- 
dition, theré is an obvions improbability that the Cément Rock 
selected a position which projected beyond the slip, and in which 
she was exposed to danger; and there is a probability, from the 
nature of the blow and of the injuries to the lighter, that she was 
struck by the Montclair when tïe latter was going into the slip 
at an angle from a point below the pier. If the weight of the cir- 
cumstances in the case do not positively compel a concurrence with 
the district judge, it must at least be manifest that upon the sole 
questions in the case there is no such prépondérance of évidence 
as should lead us to overrule his ûndings of fact The decree of 
the district court is af^rmed, with costs of this court. 



THE P. I. NEVIUS. 

THE WIDE AWAKH. 

DAT T. ALBBRTSON et aL 

(Circuit Court of Appeals, Second Circuit January 9, 1895.) 

Collision— Drifting Tow with Anchobbd Schookeb— Insbcubb Fastbnings 

— LlABILITY DP TUG. 

Where three loaded scows broke loose from thelr fastenings, and were 
drlven before a gale Into collision with an anchored vessel, and dam- 
aged her, held, that the tug havlng the scows In charge was solely llable, 
because she had so disposed the tow that the headllnes of one of the 
scows was requlred to bear the straln of ail three of them, and of the 
tug herself, wlthout any adéquate additlonal fastenings. 

Appeal from the District Court of the United States for the 
Southern District of New York. 

This was a libel by William Albertson and others, owners of the 
Bchooner Ella Snedeker, against the steam tug P, I. Nevius (Win- 
fleld S. Day, claimant) and the schooner Wide Awake (Thomas Mad- 
dock and others, claimants), to recover damages for a collision. 
The circuit court held the tug solely liable, and accordingly entered 
a decree against her, and dismissing the libel as against the Wide 
Awake. The claimant of the tug appealed. 

On October 22, 1891, the tug P. I. Nevius was bound on a voyage from 
New York City to Haverstraw, on the Hudson river, with three scows load- 
ed with garbage. In the aftemoon the tow arrived at Hastlngs, where the 
tug put In for water, and to walt for the flood tide. There were at the tlme 
two v^ssels made fast to the bulkhead or river front of the dock. Thèse 
were the schooner Wide Awake and the scow Jessie Clark. The Wide 
Awake was lylng with her starboard slde to the dock, headed up stream; 
and tbe Jessie Clark was made fast Just ahead of her, and dose to her bows. 
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The BC0W8 composlng the tow of the Nevlus were oamed, respectlvely, the 
Cleaiy, Onelda, and Lizzle D. In making fast her tow, the tug placed the 
Cleary ontside of ttae Jessle Clark, and the Onelda outslde of the Wlde Awake, 
wbile the Lizzle D. was talled on, and made fast to the Onelda. In the 
evenlng the Ubelants' schooner, Ella Snedeker, came to anchor about hait 
a mile further down the river. In the aftemoon the wlnd had Ijegnn to rlse, 
and towards erening there were indications of a hard blow. The master 
of the Jessle Clark therefore requested the master of the Nevius to remove 
the scow Cleary from alongslde his vessel. This was done by dropplng the 
Cleary back, and maklng her fast to the outslde of the scow Onelda. The 
tug then went astem and made fast to the scow Lizzie D. Thus the Cleary, 
the Lizzle D., and the tug were ail held by the Unes of the Onelda, except 
that the Lizzle D. had breast and stem Unes,— one to the Wlde Awake, 
and one to the dock. The Onelda had a headllne to the dock, and two Unes 
to the Wlde Awake. Not long after the tow had been thus arranged, the 
Une from the Oneida to the dock parted, or, as was clalmed In behalf of 
the tug, was eut by the captaln of the Wlde Awake, thus throwlng the 
whole strain upon the two Unes running to the Wlde Awake. Thèse elther 
parted, or were eut in succession, and the tow drlfted rapldly down the 
river untll it brought up across the bows of the schooner Ella Snedeker, and 
caused the damages whlch the suit was brought to recover. 

In the district court the foUowlng opinion was delivered by BKOWN, Dis- 
trict Judge, May 13, 1892: 

"0?he évidence, I thlnk, leaves no reasonable doubt that the canal boat» 
broke loose from alongslde the Wlde Awake at Hastings from tbe lack of 
suffldent Unes from the Onelda to the Wlde Awake and to the bulkhead 
alongslde of which she lay, after the Cleary had been moved from her pre- 
vlous position to a place alongslde and outslde of the Onelda. No Unes were 
run from the Cleary to the bulkhead; and no additional Une was run from 
the Onelda to the Wlde Awake or to the bullihead after the Cleary was thus 
brought and made fast to the Oneida. I hâve no doubt that It was the ad- 
ditional welght of the Cleary and the tug upon the headllne of the Oneida 
In the rising wlnd and sea, that caused them to break loose by the parting 
of the headllne of the Onelda wlthln a few minutes after the Cleary came 
alongslde. The removal of the Cleary to a place alongslde of the Onelda 
was the act of the tug. The tug had the care of ail the boats, and was re- 
sponsible for imposing thls additional and unreasonable strain on the Onei- 
da's headllne wlthout any sufflcient additional fastenlngs. Upon this 
ground I must hold the tug in fault for the subséquent coUlsion with the 
Snedeker, against which the boats, after breaking loose, drifted by the force 
of the northeasterly gale. It Is not necessary to consider the further ques- 
tion whether the tug was not also In fault for not maintainlng a proper 
lookout and taking proper care to avoid the libelant's schooner Snedeker 
which was at anchor In a proper place and ought to hâve been seen. 

"The schooner Wlde Awake also is sought to be held liable on the ground 
that the headllne of the Oneida to the bulkhead did not part, but was wrong- 
fuUy eut by the captaln of the Wide Awake, as weU as a Une made fast 
to the Wide Awake. Her captain testifles very positively that the Une to 
the bulkhead was not eut by him nor by any one on the schooner, and that 
it parted. Others say it was chafed. He says that the forward Une to his 
boat was eut by him, but in compliance with the urgent orders of some 
one on the Oneida to cast It off; thls being after the bow of the Onelda 
had already swung loose from the dock by the parting of the headline. The 
wltnesses for the Nevlus testify that no such order was given from the 
Oneida. The captain of the tug gave orders that the Une to the tug should 
be cast off from the Lizzie D. close by; and it Is possible that It was the 
latter order that the captaln of the Wlde Awake understood as designed for 
him. The clalm that the Onelda's headline to the dock was eut by some 
one on the Wlde Awake is not, I think, sustained by sufflcient évidence, in 
the face of the opposing testimony, and of the improbabillty that an act so 
outrageons would be committed without previous expostulation or notice. 
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After that Une parted, the others were Insufflclent; and the mlstake ta cnt- 
tlng them, If It was a mlstake, and not ordered, was an excusable one, and 
was, I tblnk, a harmless and probably a fortunate one. 

"0ecree for the libelant agalnst the tug with costs; and for tbe dlsmlasal 
of tbe Ubel as agalnst the Wlde Awake, wlth costs." 

Benedict & Benedict, for the P. L Nevius. 
Goodrich, Deady & Goodrich, for the Wide Awake. 
Stewart & Macklin, for W. S. Day. 
Alezander & Ash, for respondents. 

Before WALLAOE, LACOMBE, and SHIPMAN, CSronît Judges. 

PEE CURIAM. This appeal involves questions of fact only. 
The testimony in the record is extremely conflicting, and inasmuch 
as the witnesses were examined in the présence of the district 
judge, and the value of their testimony dépends wholly upon their 
credibility, and there is no declded prépondérance upon either side, 
we should not be justified in disturbing his conclusions. After 
a careful examination of the testimony, we are satisfled that the 
dock line of the Oneida was not eut by the master of the Wide 
Awake, but parted because it was unable to resist the extraor- 
dinary tension of the Oneida and the other boats of the tow, to 
which it ought not to hâve been exposed. After this line parted 
one of the two lines by which the Oneida was made fast to the 
Wide Awake also parted; and it was then, in a time of great ex- 
citement, and when there was danger that the Wide Awake herself 
would be injured unless she was detached from the Oneida, that 
the captain of the Wide Awake eut the remaining line. We are 
not entirely satisfled that he did this pursuant to any supposed 
request from the master of the tug or of the Oneida; but, how- 
ever this may be, it was not a wanton or a négligent aet upon his 
part, but one which he believed, and had a right to believe was 
necessary for the safety of his own vessel. The master of the 
tug was responsible for the whole situation. The decree of the 
court below properly exonerated the Wide Awake, and adjudged 
the tug solely in fault for the injuries to the libelants' schooner. 
Accordingly, it is afflrmed, with interest and costs. 
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BUTLER T. SHAFBB et al. 

(Circuit Ciourt, D. Oregon. Aprll 2, 1895.) 

OouBTi— Jtisisdiction— Fbdesal Question. 

A blU for possession of lands claimed uader the bomestead laws, and 
for an Injunction against Interférence by défendants, aileged that, at the 
tlme of complainant's entry, défendants were In actual possession, claim- 
ing the right to purchase the land from the United States under Act Sept 
29, 1890, providing for the forfeiture of lands granted the Northern Pa- 
clflc Railroad Company, but that those in possession under "deed, written 
contract, or license from" the corporation, executed prlor to January 1, 
1888, or who had entered such land with bona fide Intent to secure title 
from the corporation, should be entltled to purchase It from the United 
States, and that défendants were not within the description of those en- 
tltled to purchase under said act, but nevertheless thteatened to prevent 
complainant, by force, from entering on hls homestead and complylng 
wlth the homestead laws. Held, that no fédéral question was presented, 
80 as to give the court jurlsdlction, as the décision dld not dépend on the 
construction of a law of the United States, but upon a question of fact 

Action by one Butler against one Shafer and othera for posses- 
sion of certain homestead land, and for an injunction. Défendants 
demurred on the ground that no fédéral question was inyolved, 
and the court was therefore without jurisdiction. 

E. J. Slater and A. L. Frazer, for complainant, 
Bailey & Balleray, for défendants. 

GILBERT, Circuit Judge. The jurisdiction of thîs court Is in- 
Toked on the ground that a fédéral question is involved in a case 
where the bUl of complaint allèges, in substance, that on January 
25, 1892, the complainant, who was qualified to enter land under 
the homestead laws of the United States, made due entry upon a 
certain quarter section of land in Umatilla county, Or., which waa 
then unappropriated public land, and subject to such entry, and that 
he flled in the proper land office, with the register and receirer, his 
affidavit as required by law, and paid the lawful fées of sucih entry, 
and received from the said oiiicer a receirer*» homestead receipt; 
that at the time of making such entry the défendants were in the 
actual possession of the said land, but that their possession was and 
is without any légal or équitable right; that the défendants claimed 
to haye settled thereon June 2, 1890, with the intent to secure title 
by purchase from the Northern Pacific Railroad Cîompany, when it 
Bhould hâve eamed the same by compliance with the terms of the 
act of congress granting it the said land, and that by reason of 
such settlement the défendants now claim the right to purchase said 
land under the act of congress approved September 29, 1890; that at 
the time said act took effect the défendants were not in the posses- 
sion of said land under any deed, written contract, or license from 
said railroad company, and they had not, prior to January 1, 1888, 
aettled said lands with a bona fide intent, or any intent, to secure 
title, and had not, prior to the taking eflEect of the act of September 
29, 1890, settled on said land, and that they hâve not since that 
date settled or resided thereon, but during aU said time, and up to 
v.67p.no.2— 11 
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the 30th day of July, 1891, they were settlers and résidents upon 
other lands, not contigubus to the land in dispute, claiming the 
same under the homestead laws of the United States; that the dé- 
fendants threaten and intend by force to prevent the complainant 
from entering upon his said homestead claim, and from oomplying 
with the terms of the homestead laws, whereby he may acquire title 
thereto. The complainant prays for a decree awarding him the 
possession of said land and enjoining the défendants from inter- 
fering tiierewith- 

The act of September 29, 1890, proyides for the forfeiture of cer- 
tain lands granted to the Northern Paciûc Eailroad Company. Sec- 
tion 3 protects the rights of citizens and those who hâve declared 
Iheir intention to become such, who were in the possession of 
any such lands "under deed, written contract, or license from" the 
corporation executed prior to January 1, 1888, or who may hâve 
entered said lands witii bona fide intent to secure title thereto by 
purchase from the corporation, when earned by it; and it provides 
that such persons shall be entitled to purchase such lands, not to 
exceed 320 acres, from the United States, upon terms therein pro- 
vided. In the complainant's statement of his controversy with 
the défendants, as set forth in the bill, it does not appear that a 
dispute exists as to the meaning of the homestead laws or of the 
act of congress of September 29, 1890. It is not shown that the 
complainant contends for one construction of a law of the United 
States and the défendants for another. It dœs not follow from 
any of the averments of the bill, that the court will be required to 
give interprétation to said laws or to said act, or to any of the 
terms thereof. The substance of the bill is that the complainant 
has duly entered land under the homestead laws, and is entitled to 
the possession thereof, and that the défendants are in the posses- 
sion of the same, claiming right of possession under the act of 
September 29, 1890, and that their possession is wrongful, for the 
reason that they are not within the description of those whose 
rights are conserved by the provisions of the third section of the 
act; that is to say, the défendants had no deed, written contract, 
or license from the railroad company, and they never were actual 
settlers upon the land. The trial of thèse questions involves only 
an investigation of the facts. It is contended by the complainant 
that the court will be called upon to décide what is the nature of 
the settlement upon railroad lands which is intended to be pro- 
tected by the act. This does not appear from the allégations of 
the bill. On the contrary, the statement of the facts distinctly 
négatives such a conclusion. If it is true that the défendants are 
not in privity with the railroad company by deed, contract, or 
license, and were not settlers upon the land, but resided elsewhere, 
the conclusion follows that their possession is without right; but 
in arriving at that conclusion there is not necessarily involved a 
construction of the language of the act In order that the court 
may hâve jurisdiction, it is essential, not that the complainant shall 
State that a fédéral question exists, or that it will become neces- 
aary to construe a law of the United States, bat that he shall state 
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facts from which the court may see that such a question will be pre- 
sented. In Water Co. v. Keyes, 96 U. S. 199, it was held that there 
was DO fédéral question "simply because, in the progress of the 
litigation, it may become necessary to construe the constitution 
or the laws of the United States. The décision of the case must 
dépend upon that construction. The suit must, in part at least, 
arise ont of a controversy between the parties in regard to the 
opération and eflfect of the constitution or laws upon the facts in- 
TOlved," Trafton T. Nougues, 4 Sawy. 183, Fed. Cas. No. U,134; 
Austin T. Gagan, 39 Fed. 626; Kailroad Co. v. Whittaker, 47 Fed. 
529; Milling Co, v. Hoff, 48 Fed. 340. The demuner to the bill 
must be sustained. 



GOULD et al. t. SESSIONS. 

(Circuit Court of Appeals, Second Circuit Aprll 22, 189&) 

No. 123. 

L Wbit of Erhob— Rbvibw — Judgmbnt m Contbmpt Pbocekdings— Viola- 
tion OF Injunction aoainst Inpkingbmbnt of Patent. 

An order Imposing a fine for contempt for violation of an injunction 
against Infrlnging a patent Is to be regarded, when the contempt pro- 
ceedings are had upon a motion entirely dlsconnected from the proeeed- 
Ings upon final hearlng, as a judgment In a crlmlnal case, whlch Is re- 
viewable upon writ of error, and not by an appeaJL 11 O. O. A. 550, 63 
Fed. 1001, reaffirmed; New Orléans v. Steamshlp Co., 20 Wall. 387, fol- 
lowed; Worden v. Seaxls, 7 Sup. Ct 814, 121 U. S. 14, disUnguished. 

S. Patbnts— Violation of Injunction— Salb of Patbntbd Articles in Can- 
ada. 

After the grantlng of a prellmlnary Injunction, défendants, wlthout any 
prevlous negotlatlons for a sale, shlpped patented articles, made by 
them before the grantlng of the injunction, to Canada, and afterwards 
8old them to a dealer there, to be used In Canada. Bâd that, as Canada 
was a terrltory In which the patentée had no exclusive right, the sale 
there was not a violation of the injunction. 

In Error to the Circuit Court of the United States for the South- 
ern District of New York. 

This was a motion by the complainant in the suit of John H. Ses- 
sions against William B. Gould and others, for infringement of 
a patent, to hâve défendants punished for contempt for alleged 
Tiolation of an injunction. The circuit court, having found de- 
fendants guilty, ordered them to pay a fine of $500. Défendants 
brought error. 

Arthur v. Briesen, for platntiffs in error. 

John P. Bartlett and Charles E. Mitchell, for défendant in error. 

Before WALLAOE and SHEPMAN, Circuit Judges, and BROWN, 
District Judge. 

SHIPMAN, Circuit Judge. Upon a motion for preliminary in- 
junction by John H. Sessions, complainant in a bill in equity against 
iWilliam B. Gould and others, défendants, for an infringement of 
letters patent in regard to trunk fastenem^ the circuit court for 
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the Southern district of New York granted a temporary injunc- 
tion. 49 Fed. 855. The complaiuant, thereafter claiming that 
the défendants had violated the injunction order, proceeded, by 
motion in the cause, to hâve them punished for contempt. The 
circuit court, upon hearing the parties, f ound that the défendants 
were guilty of contempt, and ordered them to pay a fine of |500. 
TJpon the appeal of the défendants f rom the order, this court held 
that, if it waa to be treated as part of the original suit, it was inter- 
locutory in its character, and could only be corrected by an appeal 
from the final decree, and, if it was an independent proceeding, it was 
a judgment in a criminal case, and could be reviewed only upon a writ 
of error, 63 Fed. 1001, 11 G. G. A. 550. The interlocutory decree of 
the circuit court upon final hearing in favor of the complainant 
in the bill in equity (60 Fed. 753) has been aifirmed by this court 
upon appeal. 63 Fed. 1001, 11 G. 0. A. 546. The défendants hâve 
now brought a writ of error to obtain a reversai of the order, and 
the first question is whether it was in effect a judgment in a 
criminal case. The motion for attachment for contempt was en- 
tirely disconnected from the proceeding upon final hearing, which 
took place before another judge than the one who heard the pre- 
liminary motion, and the fine was imposed as a fine to be paid to 
the govemment, and not to inure to the benefit of the plaintiff. In 
such a case the positive statement of the suprême court in New 
Orléans v. Steamship Go., 20 Wall. 387, seems to be décisive in re- 
gard to the character of the order: "Contempt of court is a spé- 
cifie criminal offense. The imposition of the fine was a judgment in 
a criminal case." The facts in the case are unlike those in 
Worden v. Searls, 121 U. S. 14, 7 Sup. Ct. 814, in which, though the 
proceedings were nominally those of contempt, the suprême court 
deemed them to be intermingled with proceedings for damages and 
costs, and, being a part of the record sent from the circuit court 
with the appeal from the final decree, to be reviewable under that 
appeal. The record, which consists of the aflidavits, without a 
ûnding of facts, shows that, after the injunction order had been 
served upon the plaintifEs in error, they shipped to Canada a quan- 
tity of the infringing articles, which had been made before the 
injunction, without previously offering them for sale, or notifying 
any one of their wish to sell. The goods were followed by one of 
the défendants, who sold them to a trunk dealer in Montréal, who 
had been a customer of Sessions, and had been in the habit of buy- 
ing the noninfringing articles. Upon this naked state of facts, we 
are of opinion that there was no violation of the injunction order. 
The sale was made in Canada, of trunk catches then in Canada, to a 
Ganadian trunk manufacturer, to be there placed upon trunks in the 
ordinary course of business, and, so far as is known, no one of the 
articles was thereafter used in the United States. If the sale, 
which was the subject of Hobbie v. Jennison, 149 U. S. 355, 13 Sup. 
Ot. 879, in Michigan, of patented articles by the assignée of a pat- 
ent for Michigan, knowing that they were to be used in Connect' 
icot, a territory the right for which the seller did not own, and 
where they were used, did not constitute an infringement of the 



BOSTON SAFE-DEFOSIT & T. CO. V. AMERICAN RAPID TEL. CO. 165 

patent, a sale in Canada, to be there used, of articles patented by 
letters patent of the United States, Canada being a territory in 
which the patentée had no exclusive right, cannot be regarded as 
in contempt of the injunction not in future to make or sell in viola- 
tion of the patent Inasmuch as the articles were made before the 
injonction, the manufacturer was not in contempt of the court'» 
order ; and, as no preliminary arrangements for the sale were made 
in the United States, the sale did not come within the prohibition. 
It is probable that the circuit court had misgivings in regard to the 
good faith of the afBants, but, as there is no contradiction of their 
statements, we regard the question as one of law, upon a state of 
facts not in substantial controversy. The order of the circuit court 
is reversed, with oosts of this court. 



BOSTON SAPE-DEPOSIT & TRUST CO. Y. AMERICAN RAPID TEL. 00. 

(Circuit Court, D. Oonnectlcut April 27, 1895.) 

No. 481. 

Lachbb, What Constitutes— Delay dp Stockholdbb to Intervbhb in Fobb- 
CLOSDBB Suit. 

In a suit to foreclose a mortgage on corporate property, a stocktiolder 
appeared for the first time wlien the cause was pending before a master 
on the application of the receiver for the distribution of the fund and a 
settlement of hls accounts, and objected to the distribution of any money 
to the holders of the mortgage bonds on the ground that the mortgage was 
Invalid. The suit had then been pending over nlne years, and the corpora- 
tion itself had previously set up the same défenses. A supplementary 
suit had also been brought, in which the validity of the mortgage had 
been thoroughly contested. Prior to the commencement of the foreclosure 
suit, the stockholder hlmself had brought a suit to cancel the mortgage; 
but, upon the déniai of his motion for the appointment of a receiver, had 
taken no further action therein. Héld, that he was guilty of lâches, and 
could not maintain his objections. 

This was a suit by the Boston Safe-Deposit & Trust Company 
against the American Bapid Telegraph Company for the fore- 
closure of a mortgage, and the appointment of a receiver and other 
relief. The cause was heard upon exceptions to the master's report 
upon the settlements of the accounts of the receiver. 

Edward Harland, in pro. per. 

Wilson & Wallis, in support of master's report. 

James H. Macreary, for D. F. Robeson. 

SHIPMAN, Circuit Judge. To the report of William Waldo 
Hyde, Esq., appointed master in chancery to receive and ascertain 
the amount of claims against the funds now in the receiver's hands 
for distribution, and to ascertain the parties to whom said fund 
should be distributed, and the amount due to each, respectively, 
Daniel F. Eobeson and the receiver, Gen. Edward Harland, hâve 
each âled exceptions. 

Mr. Eobeson, being the holder of 10 shares of the stock of the 
American Rapid Telegraph Company, objected before the master 
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to the distribution of any of the money in the liands of the re- 
ceiver to any bondliolders secured by the forclosed mortgage, on the 
grounds: First, that the bonds were issued without warrant of 
law; and, second, that they were illegally and improperly used in 
the exchange for purchase of stoclc of the same company, and that 
the liolders of said bonds are not entitled to participate in the dis- 
tribution of the fund or to receive any portion thereof. Tlie master 
disallowed his daim, but allowed his riglit to share in the distribu- 
tion as the holder of 10 shares, or $1,000 of the stock, to the same 
extent as if he were the holder of a bond for that amount. 

The three points made by Mr. Bobeson before the master were as 
followa: 

"Point 1. The contract entered Into on the 26th day of August, 1883, be- 
tween the American Rapld Telegraph Oo. and the Bankers' and Marchants' 
Telegraph Co., and the contract dated the 29th day of August, 1883, entered 
into between the Bankers' and Merchants' Telegraph Co. and George S. 
Bullens, were not made in good faith, and hence were not bindlng on the 
minority stockholders of the American Rapid Telegraph Company, who dld 
not ratify It. 

"Point 2. The use to which the three million dollars of bonds issued out of 
ftgreement of August 28, 1883, between the American Rapld Telegraph Co. 
and the Bankers' and Merchants' Telegraph Oo., were put, was illégal. 

"Point 3. Mr. Robeson has an undoubted right to appear and object to the 
fllstribution of proceeds ordered by the decree herein, in his own name, in 
case of the absence of corporate action or of the disability of the corporation 
to act In his behalf." 

The claim was treated by the master in his report as follows : 

"Each of thèse points was argued at considérable length, but as, in my 
opinion, the questions suggested under tbe thlrd point are décisive of Mr. 
Robeson's rights, and as the questions suggested by points one and two hâve 
already been fuUy presented to this court in the présent litigation, and de- 
clded adversely to the clalms now made In Mr. Robeson's behalf, I wiU con- 
fine myself slmply to point three. I find that, shortly before the blll was 
filed In thls foreclosure suit, Mr. Robeson filed a blll in the circuit court for 
thls circuit, In the Southern district of New York, and moved for the appoint- 
ment of a receiver for the American Rapld Telegraph Company. In that bill he 
raised the same objections which he suggests and raises hère, and asks that 
the mortgage be caneeled, and that the Boston Safe-Deposlt and Trust Com- 
pany, as trustée therein, be enjoined from taking any proceediugs. I fiud 
also that in this présent litigation the American Rapld Telegraph Company 
Itself, by its dlrectors and offlcers, defended against the foreclosure suit, 
and also against the relief claimed In the supplementary suit in New York 
State, and raised thèse very questions; that in thèse suits the issues were 
fuUy presented and thoroughly tried, and decided adversely to the claims 
set up hère. I find, therefore, that Mr. Robeson had fuU opportunity, had he 
so desired, to hâve secured a légal détermination of thèse claims in the flrst 
instance, In his own suit; that he had full knowledge of the pendency of thia 
foreclosure suit, and could, if he had seen fit, hâve intervened for the protec- 
tion of his Interests durlng the progress of the litigation therein. And I 
further find that, having thus slept on his claimed rights during ail thls 
period, he has now no right in equity or In law to set up thèse claims in the 
manner In which he has attempted to do so, and that he Is bound by the dé- 
cision of the courts in this suit I therefore disallow in the whole his claim." 

To the bill of foreclosure in this case against the American Rapid 
Telegraph Company, divers parties were made défendants, among 
them the Bankers' & Merchants' Telegraph Company. Thèse two 
corporations, or the parties who controlled their action as corpora- 
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tions, vigorously opposed the foreclosure. The Rapid Companj] 
flled an answer, setting forth, with great minuleness, the par- 
ticulars of illegality and fraudnlent conduet in the scheme of the 
mortgage, upon which Mr. Bobeson aiso relies. When the receiver 
was appointed, no property was in the possession of the Eapid 
Company, but was entirely in the possession of the Bankers' & 
Merchants' Company, or the purchasers therefrom under a claim 
of ownership and of freedom from any lien in favor of the com- 
plainant. The property in New York, was put into the possession 
of the receiTer of the Rapid Company, leaving the varions questions 
of title to be thereafter settled ; and the active litigation was there- 
upon conducted with great vigor on both sides in the circuit court 
for the Southern district of New York, in a suit in aid of the fore- 
closure suit, between the présent plaintiff and the Bankers' & 
Merchants' Telegraph Company and divers other défendants, in- 
cluding the Rapid Company, to détermine the title to the property 
claiihed by the receiver. A lengthy opinion was given by Judge 
Wallace (36 Fed. 288), in which the good faith of the trustées to the 
mortgage was sustained against the objections of the Bankers' & 
Merchants' Company and its successors, and upon appeal the decree 
of the circuit court was affirmed by the suprême court of the 
United States at the October term, 1892 (147 U. S. 431, 13 Sup. 
et. 396). After this affirmance, the validity of the mortgage was 
apparenlly considered by the parties to the Connecticut foreclosure 
suit to be at rest. A decree for the sale of the mortgaged prop- 
erty had been entered in 1890. The property was sold about March, 
1891, but no deed was given until 1894. When the receiver, having 
received about $911,000, and having in his hands, after his pay- 
ments, a fund of about $694,000, brought his application for a set- 
tlement of his account and a distribution of the f undj which applica- 
tion was granted by order dated August 9, 1894, Mr. Robeson ap- 
peared, for the flrst time, as a litigant in this suit, before the 
master, on September 28, 1894. The original bill was flled March 
23, 1885. It further appears that, before this time, Robeson had 
filed a bill in the circuit court for the Southern district of New 
York, in which he prayed for the cancellation of the mortgage, and 
that the présent complainant, as tnistee under the mortgage, be 
enjoined from taking proceedings to enforce it, and moved for the 
appointment of a receiver of the Rapid Company. His motion was 
denied. Since this litigation commenced, his suit appears to hâve 
slept 

It thus appears that the objections which Mr. Robeson now urges 
against the validity of this mortgage were presented in the answer 
of the Rapid Company, in whioh he was a shareholder; were made 
the vital questions in the supplementary suit in New York; and 
that he never intervened in this suit, or made any application 
therein, until after the deed of the property had been given, and 
more than nine years after the litigation commenced. It is idle 
to contend that Robeson was ignorant of the existence of this suit. 
It seems unnecessary to pursue the subject further. The excep- 
tions of Robeson are overruled. 
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Gen. Harland, having presented his bill as receiver at the rate of 
$6,000 per annum, of which he had received $44,000, excepta to the 
flnding of the master allowing him for his services the sum of 
$45,000. The receiver was appointed on account of his fltness for 
the perplexing work of establishing the complainant's title to the 
mortgaged premises, and making the bonds of pecuniary value. I 
think that during the early years of his service he was entitled to 
compensation at the rate of $6,000 per annum, but that during the 
later years, while his time has been at the command of the com- 
plainant in this litigation, he ought not to receive at the same 
rate, because the labor and responsibility and amount of thought 
to be given to the subject had diminished. 

There being no exception by any person to the allowance of as 
much as $45,000, no useful purpose would be served by going into 
the détails of the légal contest in various states, as to title, which 
flnally came to a close with the aflSrmance by the suprême court of 
the circuit court's decree. The receiver's exception is overrùled, 
and the report of the master is conflrmed. 



TOLER et al. v. EAST TENNESSEE, V. & G. ET. CO. et al 
(Circuit Court, E. D. Tennessee. November 26, 1894.) 

1. lUlLKOAD MORTGAGE— FOEECLOSUEB ~ RiGHTS OF BONDHOLDERS TO BB Al> 

MITTBD A8 DEFENDANTS— COLLUSION OF TRUSTEE. 

Where, in a suit by minorlty railroad bondholders to foreclose the mort- 
gage, the trustées of the bondholders flle a cross bill for the same "pur- 
pose, it Is not such évidence of collusion by the trustée with the minority 
holders that the court will, on that ground, permit the majority of the 
bondholders, who oppose foreclosure, to be admitted as défendants. 

2. Same— Contention as to Power ov Majority op Bondholders. 

It being contended, however, by the majority of the bondholders, that 
under a proper interprétation of the mortgage there can be no foreclosure 
without permission of a majority of the holders, they should be permit- 
ted to corne in, as défendants, to maintain this contention. 
Il Same — Pétition to be Admitted to Answer— Use as Answer. 

A pétition to be admitted as défendants in a suit should be accom- 
panied by the proposed answer, but, not being so accompanled, the pé- 
tition may be allowed to stand as the answer, ail impertinent matters 
being stricken therefrom. 
4. Same- Dépenses to Foreclosure Suit. 

In an action to foreclose a mortgage on the stock of a railroad, glven 
to secure bonds, the allégations of the answer of a majority of the bond- 
holders, who are opposed to foreclosure, that the value of the stock Ui 
abnormally depressed by the unusual financial condition; that there is 
good ground to anticipate substantial enhancement of the value; that 
complainants hâve tried to depress the price of the shares by false re- 
ports and harassing suits, and are bringing the suit in the interest of a 
rival railroad, that It may purchase the shares while the price Is de- 
pressed,— présent no défense. 
i. Same— Construction— Rwht to Foreclose. 

Under the provisions of a mortgage that after default In Interest for 
six months the trustée may, and, on demand of a majority of the bonds 
secured, sball, déclare the principal of the bonds due and payable; that 
In either of such cases the trustée may, and on request of such ma- 
jority shall, proceed to sell the mortgaged stock at public auction; pro- 
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vided, however, that at any tlme prlor to the sale of said securltles the 
holders of a majorlty of the bonds may notlfy the trustée that they de- 
sire to revote the déclaration that the principal is due, and he shali talie 
no further steps to sell said securities unless and until another default, 
and that sueh provision shall relate to and govern any succeeding de- 
fault,— It Is only a summary sale by the trustée, under the power given 
by the mortgage, that can be prevented by a majority of the bondhold- 
ers, and a suit to foreclose for default In interest may be maintained 
notwithstanding the opposition of such majority. 
8. Samb— DuïT DP Trustée. 

Under the provision of a mortgage of railroad stock, for the equal 
pro rata beneflt of ail the holders of bonds secured thereby, that the 
votlng power of the shares shall, after default In interest for three 
months, be exercised by the trustée, It being preserved to the mortgagors 
till that time, the trustée Is not bound to vote according to the wishes of 
the majority of the bondholders, but he is to exercise hls judgment and 
discrétion for the interest of ail the bondholders. 

7. 8amb — Plkading— Allégations dp Ownership. 

In a suit to foreclose a mortgage, for default in payment of Interest 
coupons on the bonds secured, the allégation that the coupons maturing 
at a certain time are "due and whoUy unpaid, together with interest 
thereon, to your orator and other holders of said bonds," Is a sufflcient 
allégation of ownership. 

8. Bamb — Decreb Nisi. 

In a suit to foreclose for default In payment of Interest coupons, it is 
not necessary, before a nisi foreclosure decree, that the bonds, wlth 
coupons, be produced, or that each claimant of a bond or of unpaid In- 
terest should identify himself as the owner of bonds or unpaid coux>on8, 
but it is only necessary that a default, and the amount thereof, appear. 

Suit by Deyereux Toler and others against the East Tennessee, 
yirginia & Georgia Railway Company and others, for foreclosure 
of a mortgage. 

The complainant Toler Is the holder of 5 bonds, of $1,000 each, Issued by 
the Bast Tennessee, Virginia & Georgia Railway Company, the RIchmond & 
Danvtlle Railroad Company joining as co-obllgor. Thèse bonds are part of 
a séries of 6,000, each for $1,000, and are known as the "Elast Tennessee, 
Virginia & Georgia Railway Company's Extension Flve per Cent Mortgage 
Bonds." They bear date as of February 1, 1890, and mature in 50 years, 
and bear interest at 6 per cent., payable semiannually, for which interest 
the usual coupons are attached. The bill allèges that the coupons maturing 
August 1, 1893, February 1, 1894, and August 1, 1894, hâve not been pald; 
that the total amount of interest In default is $450,000, which sum he al- 
lèges is due to the holders of said bonds. To secnre thèse bonds the E^t 
Tennessee, Virginia & Georgia Railway Company and the RIchmond ie 
Banville Company executed an Indenture conveylng In trust to the Central 
Trust Company of New York 112,301 shares of the capital stock of the Ala- 
bama Great Southern Railway Company, Limited, and 5,001 shares of the 
Cincinnati, New Orléans & Texas Pacific Railway Company. Toler's bill 
was flled for a foreclosure of said mortgage, and Is for the equal beneflt 
of ail holders of bonds, simllarly sltuated, who may join in the bill as com- 
plalnants. The défendants to this bill were the two obllgated corporations 
and the Central Trust Company. He charges that both of the said railroad 
corporations are wholly and utterly insolvent, that nelther Is now operating 
any railroad nor engagea In any business, that the most of the property of 
each Company bas been sold by judicial foreclosure of mortgages upon their 
several llnes of railroad, and that the remalning assets of the East Tennes- 
see Company are in the hands of recelvers of thls court, awalting final de- 
cree. He also allèges that the shares beld by said trustée are wholly Inadé- 
quate In value to pay o£C the said bonds, and that the Income npon said 
shares Is wholly insufflclent to pay ofl the arrearages of Interest, or provide 
for future InstaUments. He charges that the Central Trust Coiapany bas 
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been reauested to flle a bill for the foreclosure of sald trust, and bas falled 
to bring such suit. The two railroad corporations made défendants filed 
eeparate answere, confessing tlie charges of the bill la ail particulars. The 
trust Company likewise answered, admltting the trust, the Insolvency of 
the debtor companles, the default In interest, and the inadequacy of the 
trust to secure the bonds. Subsequently John Greenough, James Swan, 
and George Coppell and Frederick Taylor, claiming to own or represent 
more than 2,000 of sald bonds, were permltted to joln as complainants. 
After flling Its answer the Central Trust Company, by leave of the court, 
flled a cross bill, making substantially the same allégations as to the trust, 
the default in Interest, the insolvency of the obligors to the bonds, the In- 
adequacy of the shares held by It to pay off and satisfy the principal of the 
bonds, and praying a foreclosure of the mortgage by sale of the shares as- 
signed for the security of the bondholders. To this cross bill the complain- 
ant Toler and the two obligated railroad companles were made défendants. 
Answers were filed, and the case, as to the parties on the record, stood ready 
for a decree. At this stage of the cause, Henry A. Taylor, claiming to own 
and hold more than a majority of the bonds secured by sald indenture, 
flled a pétition in the pending case, setting out his Interest under the mortgage, 
and praying to be admltted as a défendant to both the original and cross 
blU, with leave to answer and flle a cross bill. Before this application had 
been disposed of the complainants and cross complainants each moved for 
a decree of foreclosure. The application of Taylor and others to be admit- 
ted as défendants, and the motion for a decree of foreclosure, came on DJid 
were heard together. 

Henry Crawford and Humphrey & Davie, for complainants. 

Butler, Stillman & Hubbard (A. H. Joline, of counsel), for the 
Central Trust Co. 

Lawrence Maxwell, Mr. Kittridge, and J. M. Dickinson, for Taylor 
and otherg. 

LUETON, Circuit Judge (after stating the facts as above). The 
primary question for décision arises upon the application of Henry 
A. Taylor, who claims to be the owner of a majority of the bonds 
secured by the mortgage sought to be foreclosed, to be made a 
défendant to both the original and cross bill. To this application 
the complainants object, and insist that he ought not to be allowed 
to intrude himself into the litigation, over their objection. If Tay- 
lor sought to become a party complainant for the purpose of aid- 
ing in the foreclosure, it would be difficult to see how he could be 
denied, inasmuch as the bill is flled for the beneflt of ail holders 
bf bonds, "similarly situated, and who may choose to join herein, 
and take the benefit of this suit, and contribute to the expenses 
thereof." But this is not the purpose of petitioner. His object, 
as declared on the face of his pétition, is to resist foreclosure, and 
to set up rights, as the tolder of a majority in amotmt of said 
bonds, inconsistent with .the relief which the complainants ask. 
If he isto become an actual party to the suit, it must be as a défend- 
ant That à stranger tb a suit wiH not be permittedj on his own 
application, and over the objection of thé défendant, to become a 
défendant, is a well-established gênerai rule, to wMoh there are 
but few exceptions. Such a practice is unknown to. courts of 
equity. Shields v. Barrow, 17 How. 145; Stretch t. Stretch, 
2 Ooop. éh. 140; Andersen v. Eailfoa,d Oo., 1 Fed. Cas. p. 842; 
Chester v. Association, 4 Fed. 489; Ex parte Printup, 8T Ala. 148, 
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6 South. 418; Post Fed. Prac. § 201. In the exceptional cases a 
défendant can only be added to those named as such in the bill by 
consent of the complainant, or upon order of the court requiring 
the bill to be so amended on penalty of dismissal for want of proper 
parties. Payne v. Parker, 1 Ch. App. 327. When the suit is con- 
ducted by some of a class for the beneflt of ail having identicai 
interestS, or by a trustée under a trust or mortgage for the equal 
security of a number of unnamed beneflciaries, ail who hâve such 
common interests and rights are parties by représentation; and 
as quasi parties are bound, in the absence of fraud, by the decree 
rendered in the cause. Where the trustée is vested with the légal 
title, and is given the usual powers incident to modem railway 
mortgages, those for whom he holds will be bound by what is 
done against him as well as by what is done by him. Where such 
a trustée is made a party to a foreclosure suit by bondholders suing 
in behalf of themselves and others similarly situated, the bond- 
holders who do not join in the suit are not necessary parties. So, 
if such trustée files a foreclosure suit, whether it be by an original 
or a cross bill, it is not necessary that the beneflciaries should be 
made défendants. Indeed, such a practice would in most cases 
be absolutely impracticable, by reason of the impossibility of bring- 
ing ail such holders of bonds before the court In ail such cases, 
whether the trustée be a complainant or a défendant, he stands 
for and represents ail the beneflciaries who, though not actual 
parties, will be concluded by the decree, unless it is impeached for 
fraud or collusion between him and the adverse party. Thèse 
principles are well settled. Kerrison v. Stewart, 93 XJ. S. 155; 
Shaw V. Eailroad Co., 5 Gray, 171; Campbell v. Railroad Co., 
1 Woods, 376, Fed. Cas. No. 2,366; Campbell v. Watson, 8 Ohio, 
500; Shaw v. Railroad Co., 100 U. S. 605; Clyde v. Baibbad Co., 
55 Fed. 446; Forbes v, Railroad Co., 2 Woods, 334, Fed. Cas. No. 
4,926. 

But it must be obvious that one who is a party by représenta- 
tion, and therefore a quasi party, is not a Etranger, in the sensé of 
the rule I have'stated. If he is to be bound and concluded by the 
decree, he is not a stranger to the proceedings. What, then, is the 
rule where one who is a quasi party asks to be made a défendant 
to a proceeding nominally conducted for his beneflt, as one of the 
common beneflciaries? In Kerrison v. Stewart, cited above, Ohief 
Justice Waite, after laying down the gênerai rule that the trustée 
is in court for and on behalf of ail the beneflciaries, and they, 
though not parties, are bound by the judgment, added: 

"Undoubtedly cases may arlse In whlch It would be proper to hâve be- 
fore the court the beneflciaries themselves, or some one other than the trustées, 
to represent thelr Interests. They then become proper parties, and may be 
brought In or not, as the court. In the ezerctse of its Judldal discrétion, may 
détermine." 93 U. S. 160. 

The problem to be solved, then, is to détermine under what cir- 
oumstances such a quasi party should be permitted to actively 
intervene. Where the purpose is to come in solely to participate 
in the benefits of the decree, there is little difflcnlty. Such inter- 
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veners are admitted, as a matter of course, in ail cases where the 
court bas jurisdiction of the res, or where a fund is to be dis- 
tributed, or where the olaims enforced must be proven, or where 
one beneflciary, to increase his own share, wishes to contest the 
claim of another upon the fund. Where the suit is by some of a 
class for the beneflt of ail similarly situated, and the common 
trustée is a défendant, or where the suit is by the common trustée, 
and relates to the mortgage or trust deed, the separate beneflciary 
or bondholder will not be suffered to intervene for the purpose of 
defending the common interests unless he allèges and shows that 
the trustée is incompétent, or for some cause cannot and is not 
faithfully representing the cestui que trust. The rule, as stated in 
Foster's Fédéral Practice, at section 201, is this: 

"In sults brought by or agalnst trustées, or otherwlse affectlng trust prop- 
erty, tbe beneflciarles of the trust, sueh as bondholders, will frequently be 
allowed to Intervene for the purpose of protectlng thelr interests; but ordl- 
narily the rlght to Intervene will be denied them, In the absence of fraud, 
neglect, Inabllity, coUusion, or bad falth by the trustée." 

This rule is well supported by authority. Williams t. Morgan, 
111 U. S. 698, 699, 4 Sup. Ct. 638; Kichards v. Railroad Co., 1 
Hughes, 28-56, Fed. Cas. No. 11,771; Andersen v. Railroad, Fed. Cas. 
No. 358; Clyde t. Railroad Co., 55 Fed. 446; Richter v. Jérôme, 
123 U. S. 233, 8 Sup. Ct. 106; Farmers' Loan & Trust Co. v. Kansas 
City, W. & N. W. R Co., 53 Fed. 182; Skiddy v. Railroad Co., 3 
Hughes, 320, Fed. Cas. No. 12,922; Jones, Corp. Bonds, § 398; 
Beech, Mod, Eq. Praa § 574. Now, the petitioner hère does not 
show any fraudulent, collusive, or wrongful conduct upon the part 
of the trustée. Upon the contrary, the conduct of the trustée, as 
exhibited on the pleadings and through the filed exhibits, indicatea 
the most thorough impartiality between contending factions of 
bondholders. I cannot shut my eyes to the fact, which appears 
throughout thèse pleadings, that the nominal parties to this con- 
troTersy are not the real parties in interest Behind the complain- 
ants and the minority of bondholders, who désire a foreclosure of 
this mortgage, is a great and powerful railroad corporation, who, 
for a purpose of its own, may, and doubtless does, désire, through 
ownership of the mortgaged shares, to control the opération of the 
two Unes of railway dominated by the shares held now by the 
trustée. Behind the petitioner, Taylor, is another powerful rail- 
way corporation, which, through the ownership of a bare majority 
of the bonds secured by this trust, seeks to dominate the same two 
lines of railway by means of the voting power vested in the trustée. 
The original bill of complaint was framed so as to apply for inter- 
locutory relief to restrain, pending the litigation, any exercise of 
the voting power by the trustée which would operate to change 
the status or the management of the two dominated companies; 
it being alleged that the trustée had given its proxy, to vote the 
trust shares, to persons indicated by the holders of the majority in 
amount of the bonds. The bill contains many allégations affecting 
the title, purpose, conduct, and motives of tiie person or persons 
holding such majority, and the injurions oharaoter of the plans of 
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Buch holders upon the interest of the minority. Upon application for 
a temporary injunction, the holders of a majority of the bonds and 
the trustée appeared by counsel, and were fully heard in argument. 
I then declined to interfère with the discrétion of the trustée as 
to how it should exercise the voting power, which ail the benefl- 
ciaries had agreed should be lodged with it upon a default in pay- 
ment of interest. I was not at ail satisfled that a prima facie case 
was made which would justify me in substitutlng my judgment 
for the judgment of the trustée as to how that voting power 
should be exercised. That the trustée, on demand of a large mi- 
nority of bondholders, should hâve filed a cross bill asking fore- 
closure, seems to me no évidence whatever of collusion, in the 
fraudulent sensé of the term, with the minority holders. Wliether 
it was entitled to foreclose or not, it should not hâve discharged 
its duty to the minority demanding foreclosure without submit- 
ting to a court of equity the question of foreclosure. For its own 
protection it could not hâve done less. It did not and does not 
seek to exclude Taylor, as a claimant of peculiar rights under the 
mortgage, from becoming a party. It perhaps could not hâve made 
him a party to its cross bill, because that would be to bring in a 
new party. Whether, under any circum stances, it is admissible 
to bring in a new party by cross bill, is possibly an unsettled ques- 
tion, though Mr. Justice Curtis, in Shields v. Barrow, 17 How. 145, 
expressed a very decided opinion that such practice was unknown 
and indefensible. Whether that point was authoritatively decided 
in that case is debatable, and there are reputable authorities which 
take a contrary view. Beech, Eq. Prac. § 436, and authorities cited. 
But, however that may be, the trustée, in its answer to the original 
bill, asked that Taylor and his associâtes might be made défend- 
ants, and it has flled its written consent that he shall now be added 
as a défendant The conduct of the trustée, as shown by the rec- 
ord, utterly contradicts the bare intimation of collusion found in 
the pétition of Taylor, unsupported by any statement of facts from 
which fraudulent collusion could be inferred. Neither fraud, col- 
lusion, neglect, nor bad faith being suflSciently charged on the part 
of the trustée, Taylor should not be permitted to become a défend- 
ant unless some further reason is shown. The strength of his 
application lies in the fact that he sets up rights under the mort- 
gage, accruing to him as a holder of a majority in amount of thèse 
bonds, which are inconsistent with the right of foreclosure pre- 
sented by bill and cross bill. His insistence, in substance, is Ùiat 
there can be no foreclosure until a majority of the beneficiaries 
demand it; that the indenture in question created a peculiar trust, 
under which peculiar rights and powers are vested in the holders 
of a majority of the bonds secured thereunder. He also insista 
that the trustée has no authority, without his consent, as the 
holder of a majority of the bonds, to foreclose under the powers 
contained in the mortgage, nor any duty, power, or right to apply 
to a court of equity for a foreclosure. I am, as will hereafter be 
more fully disclosed, utterly unable to attach any great weight 
to this interprétation of the mortgage. But the question is not 
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whether the mortgage will or will net bear the interprétation 
wliicli thie intervener wishes to support If this position is riglit, 
then there ought not to be a foreclosure against his will, for that 
would operate to destroy a most valuable property right. Thia 
contention between the bondholders, as to tbeir riglits under tbe 
common trust, is one which the trustée cannot and ought not to 
undertake to represent It is a contention inter se. The trustée 
cannot fairly represent both parties, and should not undertake to 
represent either. In such case it is proper that the cestuis que 
trustent, or a sufScient number of them, should be made parties. 
Payne y. Parker, 1 Gh. App. 327. 

The majority assert an interprétation of this deed which, if 
Sound, will prevent foreclosure undér the présent proceedings. 
Where there are différences between beneficiaries with respect to 
their rights, arising from différent interprétations of the instru- 
ment under which ail claim, the trustée should bring before the 
court représentatives of each of the contending factions, that the 
views of each may be fairly presented and regularly adjudged. 
Neither will one set of the beneficiaries be permitted to maintain 
a bill for the interprétation of the trust without bringing before 
the court some of the class who assert rights inconsistent with 
the relief sought by the complainant. Ail hâve common interests 
under such a deed, but, if some of the cestuis que trustent claim 
rights inconsistent with the common interests of ail, it would be 
grossly inéquitable that they should be concluded by the decree, 
without opportunity to be heard. Thèse principles are too obvi- 
ously Sound to need support of direct authority. With respect to 
this controversy the intervener is not, and cannot be, represented 
by the common trustée. He asked to be aJlowed to intervene that 
he may represent himself and his interests, as involved in the 
interprétation of this deed. I think that he should be made a 
défendant, under thèse circumstances, and that it would be flagrant 
injustice to exclude him, however lightly I might regard his con- 
tention. I may be wholly in error as to the proper interprétation 
of his rights. If so, he should be placed in a situation where my 
action can be reviewed by the court of appeals. To exclude him 
upon the ground that the deed will not bear the interprétation 
upon which he insists would leave him no right of review or appeal. 
It is true, he might présent his question by an original bill, and 
thus obtain a standing. That would operate only to still longer 
delay the settlement of this question, and, unless he could obtain 
an injunction, might leave him nothing to litigate over after he 
had successfully asserted his view. 

Another dififtculty confronts me. It is this: Taylor bas notao- 
companied his application with a copy of hia proposed answer. 
He bas had abundant time to do this, as his pétition was flled 
more than a month before his application came on to be heard. 
An application to be allowed to answer and défend and to file a 
cross bill should be accompanied. by the proposed pleading. The 
analogy between such an application and an application to file an 
amended or supplemeated answer, or to set aside a pro oonfesso 
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and be allowed to answer, is most obvious. In either of the analo- 
gous cases the application should be by pétition accompanied by a 
full copy of the proposed pleadings. 1 Daniell, Oh. PL (4th Am. 
Ed.) 781; Beech, Mod, Eq. Frac. § 394 The object in requiring an 
application of this nature to be accompanied by a full answer ia — 
First, not to delay the complainant in bis suit; and, second, that 
the court may see that a real défense is presented. The second 
purpose is probably obviated by the statements of the pétition as 
to the proposed défense. The first objection can only be over- 
looked by permitting the pétition to stand for an answer to both 
the original and cross bill. To permit the petitioner to be made 
a défendant is not a matter of strict right It rests upon the 
judicial discrétion of the court, and that discrétion should only 
be exercised when thereby no substantial injury is donc the com- 
plainant, and no unreasonable delay will resuit The answer 
should not be one subject to exception for impertinence. Any 
issue tendered or irrelevant matter stated In a pleading, which is 
immaterial, is impertinent, and, as such, should be stricken ont 
Such an application should be accompanied by an answer showing 
circumstances which repel the notion of any attempt to évade the 
justice of the case, or to set up immaterial or ingeniously con- 
trived défenses. "Nothing should be permitted to remain in an 
answer which is neither called for by the bill nor material to the 
défense." Beech, Eq. Prac. § 408; Stafford v. Brown, 4 Paige, 88. 
In the case last cited, Ohancellor Walworth said "that when new 
matter not responsive to the bill was stated in the answer, if such 
matter was whoUy irrelevant, and formed no sufSoient ground of 
défense, the complainant might except to the answer, for imperti- 
nence, or might raise the question on the héaring." "Facts not 
material to the décision are impertinent, and, if reproachful, they 
are scandalous. The best rule to ascertain whether matter be im- 
pertinent," said Ohancellor Kent, "is to see whether the subject of 
the allégation could be put in issue or be given in évidence between 
the parties." He adds: "The court will always feel disposed to 
give the answer a libéral considération on this point of matter 
irrelevant, and to consider whether it can hâve any real or proper 
inâuence upon the suit, having regard to the nature of it, as made 
by the MIL" Woods v. Morrell, 1 Johns. Oh. 105. The court may 
disregard on the hearing ail impertinent matters presented in a 
pleading, and ail the évidence relating to such immaterial matters, 
where it bas not been excepted to and stricken ont. Putnam v. 
Eitohie, 6 Paige, 397. It is obvious that, when an appeal is made 
to the judicial discrétion of the court to be admitted as a de- 
fendant, the court may sean the pleading presented, and strike 
from it ail impertinent and scandalous averments. Applying the 
test for impertinence stated by Ohancellor Kent to the pétition 
whioh is snffered to stand for an answer, it becomes mostieVi- 
dentt that muoh eontalned in it should be stricken out as fùmiafa- 
ing no ground of défense, having regard to the nature of the eaise 
■nuide bj'the bilL The averments eontalned in the ori^al pétition 
are legitimate considérations to be urged upcm rthe court, :TlU3y 
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présent questions arising upon the face o£ the trust deed for in- 
terprétation. 

The impertinent matter is found in an amended pétition flled by 
Taylor on the hearing, and after complainants had, by leave of the 
court, strioken out of their bill many immaterial and irrelevant 
averments of fact touching the title, purposes, and motives of the 
holders of a majority in amount of said bonds. The abandoned 
parts of the original bill bore mainly upon an application for an 
interlocutory injunction, which has been refused. Taylor's original 
pétition took issue upon the averments thus abandoned and stricken 
out The effect of this action by the complainants was to leave 
their bill a simple bill for foreclosure by reason of defaulted 
interest No issues of fact were left, upon which Taylor pro- 
posed to take issue. Under thèse circumstances he asked leave 
to file an amended pétition, which, upon examination, présents 
numerous questions of fact, which, if material and relevant, will 
undoubtedly elicit a vast amount of évidence. But for the very 
high character of the counsel, and their very emiuent abilities, 
one might suspect that time was of the essence of the application, 
and delay desired as a resuit of such amendments. This amended 
pétition allèges, and offers to show: (1) That the trust estate has 
been abnormally depressed by the unusual financial dépression 
which is alleged to exist, and by former mismanagement of the 
railroad properties it represents. (2) That there is good ground 
to anticipate that under proper management a substantial enhance- 
ment of the value of said trust shares will be the resuit. (3) Tay- 
lor allèges and proposes to show that complainants are not seeking 
a sale in good faith, or to realize on any investment, but that the 
suit is brought in the interest of the Southern Eailway Company, 
alleged to be a rival line to the line composed of the two companies, 
whose management is controlled by the voting power of the trust 
shares; that the suit is controlled by said Southern Railway, and 
conducted by its counsel, and that its object is to bring the trust 
shares to a speedy sale in bulk, for cash, on a depressed market, 
that it may acquire the shares at a low price, and thereby dominate 
the said controlled Unes. It charges that it (the Southern Railway 
Company) has endeavored to depress the price of said shares by 
spreading through the public press and otherwise the report that 
aJl questions in this case hâve been decided, and that a speedy sale 
of the trust estate would be had. (4) That complainants hâve 
caused certain alleged frivolous and harassing injunction suits to 
be flled for the purpose of interfering with the management of the 
Alabama Grreat Southern Bailway Company, and had not, in said 
suits, properly and fuUy stated ail the facts appertaining to tiie 
controversy, and had thereby secured injunctions restraining the 
railway company behind the intervener from securing possession 
of the management of said road. Now, it is manifest that, if the 
minority bondholders hâve a légal right to bave a mortgage fore* 
olosed, which is hopelessly in default, none of thèse matters 
offer a material défense. On petitioner's own showing, there is a 
struggle betweai those who hold a bare majority of thèse bonds 
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and those who hold somewhat less than a majority. The majorîtj 
in thé interest of one railroad company which wishes to control 
property represented by the trnst sliares seem to be eatisfled with 
the status of the trust, inasmuch as the trustée has deemed it 
most prudent to allow the majority to exercise the voting power 
of the trust shares. The minority, receiving no interest and exer- 
cising no control, naturally seek relief through foreclosure. . That 
they hâve found, or expect to flnd, a customer in another company, 
for the trust shares, is most likely. If their motive is to sell to 
such customer, it is, in a légal sensé, unimportant If they hâve 
sought to depress the market by the means described, their con- 
duct is reprehensible; but I know of no authority for saying that 
thereby they hâve deprived themselves of their right of fore- 
ciosure, if any they hâve. Like défenses were interposed in Mor- 
ris V. Tuthill, 72 N. Y. 575. The suit was one to foreclose a mort- 
gage. The court held that: 

"The facts that the assigner of a mortgage and hls assignée acted In con- 
cert with the view, unnecessarlly to harass and oppress the mortgagor, 
and with Intent to prevent payment, to ihe end that the equlty of rédemp- 
tion might he foreclosed, and they become purchasers for less than the 
value, do not constitute a défense to an action to foreclose a mortgage. So, 
also, the facts that the assignée took title from motives of malice, and solely 
with the View to bring an action, and that the assigner assigned from a 
lilie motive, and without considération, fumish no défense, and do not Im- 
peaeh plaintifE's title. It is sufflcient to sustain the action, that the mort- 
gage debt is due, bas been transferred to, and is owned by, plaintiff; and 
the mortgagor can only arrest the action by paying or tendering the amount 
due." 

See, also, Davis v. Plagg, 35 N. J. Eq. 493. 

Whether complainants are conducting this suit from good or bad 
motives, for their own beneflt or for the beneflt of another, is im- 
materiai. "It is no défense to a légal demand instituted in the 
mode and according to the practice of this court that the com- 
plainant is actuated by personal or improper motives." McMul- 
len V. Kitchie, 64 Fed. 253; Forrest v. Railroad Co., 4 De Gex, F. 
& J. 131; Dering V. Earl of Winchelsea, 1 Cox, Ch. 319. The 
motive of a suitor cannot be inquired into. Ex parte Wilbran, 
5 Madd. 2; Thomton v. Thomton, 63 N. 0. 212. Were it other- 
wise, nearly every suit would degenerate into a wrangle over mo- 
tives and feelings. Macey v. Childress, 2 Coop. Ch. 442. The gên- 
erai character of thèse averments seems to come within the ruling 
of Judge Hammond in Lafayette Co. v. Neely, 21 Fed. 744, where 
he decided that "epithetic" fraud is not suflâcient to ground an 
action upon. Like défenses were set up in Farmers' Loan & Trust 
Co. v. Green Bay & M. R. Co., 6 Fed. 110, 111, and in County of 
Leavenworth v. Chicago, R. I. & P. R. Oo., 25 Fed. 229, In the 
first case oited the court used the following language, which is 
applicable to much of the complalnt made by Taylor: 

"Xhere are allégations to the effect that the object of Blair and Dodge 
and tbelr associâtes wan to obtain ultimate control of the mortgaged prop- 
erty, but the proceedlngs to foreclose the mortgage were necessa'rily public. 
Tbe aale foUowlng the decree must likewise be public, and open to ail bid- 
ders. Oonflrmation of tbe sale by tbe court must, of necessity, also be open 
v.67F.no.2— 12 
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to the résistance of any party In interest, If the sale should not be falrly 
conducted, or If there should be such Inadequacy of price as miglit Involve 
a sacrifice of the property, or injury to the parties Interested." 

The conclusion on thig aspect of the case is that ail those parts 
of the amended pétition indicated ^by the foregoing observations 
afford no défense to the bill of complainants, and none to the cross 
bill of the trustée. They will therefore be stricken out as imperti- 
nent The pétition will then be âled, and stand for an answer to 
both the original and cross bill. No ground has been stated for a 
cross bill, and application to file one is refused. 

This brings me to the motion of the complainants and cross com- 
plainant for a decree of foreclosure nisi. It has been suggested 
by counsel for Taylor that the indenture in question constitutes a 
pledge, and is not technically a mortgage. The shares held by 
the trustée to secure thèse bonds are not held in pledge. To con- 
stitute a pledge, in the légal sensé, the thing pledged must be 
delivered to the pledgee. Christian v. Eailroad Co., 133 U. S. 241, 
10 Sup. et. 260. Hère the creditors are not in possession of the 
shares. They are held by a third person, who is Tested with the 
légal title, and holds undër an instrument executed solely as a 
security for the bonds, containing power of sale and the otTier inci- 
dents of a mortgage. The indenture is styled a mortgage, and 
the bonds are called "Gold Mortgage Bonds," Whether a deed of 
trust, or technically à mortgage, is immaterial. The rights and 
remédies of the bondholders secured thereby are substantially the 
same. The contention of Taylor is that the remedy of foreclosure 
vested in the trustée by the instrument is subject to the absolute 
control of the holders of a majority in amount of the bonds secured, 
and is exclusive of any remedy through a court of chancery. With 
ail due respect to the learned counsel, I must say that this posi- 
tion is wholly untenable. By article second of the mortgage it is 
provided: (1) That, after a, default in interest continued for more 
than six months, the truàtee may, and, upon demand of not 
less than a majority in amount of said bonds, shall, déclare the 
principal of said bonds due and payable. (2) That "in either of 
such cases" the trustée may, and, upon request of a majority in 
amount of said bonds, shall, proceed to sell the said stocks, or any 
part he may sélect, at public auction. (3) The deed then pro- 
ceeded as fpllows: 

"It Is exprèssly provided, bowever, tbat at any tlme prior to tbe sale of 
sald securitles, as herelnbefore set fortb, the holders of a majority in amount 
of ail tbe bonds secured by this indenture, at tbe time outstandlng, may 
notlfy the sald trustée, in wrlting, that they désire to revoke the déclaration 
that the principal of sald bonds Is due, and shall take no forther steps to 
sell said secnritlés unle^s and untll another default by the sald parties of tbe 
first part; and 'ail tbe provisions of this article shall relate to and govem 
any succeeding defatilt by sald parties of tbe flrst part" 

The instrument oontaiùa no other provisions oonceming a sale 
by the trustée, or through a judiciàl proceeding. A majority in 
amount of said bonds did demand that the trustée should déclare 
the principal of said bonds to be due and payable, a default in 
payment of interest liaving continued for more than six imonths, 



TOLEB V. EAST TENNESSEE, V. * G. EY. CO. 179 

and the same majority aJso demanded that the trustée should pro- 
ceed to foreclose by a sale of the tiares. To this demand the trustée 
yielded, and published a déclaration of maturity, and advertised a 
sale. Subsequently, and before the sale had been made, the same 
majority, under the express power conferred in the mortgage, re- 
quired the trustée to revoke the déclaration of maturity, and to 
proceed no further with the sale. In compliance, the trustée 
revoked the déclaration that the principal of said bonds was due 
and payable, and abandoned the foreclosure sale. Thereupon the 
minority, through complainants, demanded that the trustée should 
file a bill in equity for a foreclosure, on accoimt of default in inter- 
est The trustée not at once complying, complainants filed the 
présent bill. 

If there is any proposition well settled in the courts of the United 
States, it is that limitations contained in a mortgage, restricting 
the right of foreclosure, must be strictly construed. The provi- 
sions of the second article, which hâve been substantially recited, 
apply only to the exercise of the summary power of sale vested in 
the trustée, and do not purport to be exclusive of ail other remedy. 
Guaranty Trust & Safe Deposit Co. v. Green Cove Springs & M. 
R. Co., 139 U. S. 137, 11 Sup. Ct. 512; Eailroad Co. v. Fosdick, 106 
U. S. 47, 1 Sup. Ct. 10; Morgan's L. & T. Eailroad & Steamship Co. 
v. Texas Cent Ry. Co., 137 U. S. 171, 11 Sup. Ct. 61; Alexander v. Cen- 
tral R. Co., 3 Dill. 487, Fed. Cas. No. 166; Crédit Co. v. Arkansas 
Cent. R. Co., 15 Fed. 46; Farmers' Loan & Trust Co. v. Winona & 
S. W. R. Co., 59 Fed. 957; Mercantile Trust Co. v. Missouri, K & 
T. Ry. Co., 36 Fed, 221. If the provisions of the mortgage con- 
cerning foreclosure were subject to the construction that they are 
exclusive of ail right to resort to a court of equity, then they 
would be invalid, as intended to oust the jurisdiction of the courts, 
which, by the uniform current of authority, cannot be doue. Guar- 
anty Trust & Safe Deposit Co. v. Green Cove Springs & M. R. Co., 
139 U. S. 143, 11 Sup. Ct. 512. Under the rule of strict construc- 
tion, the provision requiring the trustée to "take no further steps 
to sell said securities" applies only to a summary sale under the 
power vested in it by the mortgage. It has no application to a 
proceeding begun by it in a court of equity to secure a judicial 
foreclosure. Gurnee v. Patrick Co., 137 U. S. 141, 11 Sup. Ct 34; 
Guaranty Trust & Safe Deposit Co. v. Green Cove Springs & M. R. Co., 
139 U. S. 142, 11 Sup. Ct 512. This mortgage was made to secure 
principal and interest, equally. It recites as its purpose that it 
L "for the equal, pro rata beneflt of ail the holders of the bonds 
secured thereby, without any préférence or priority of one bond 
over another by reason of priority in time of issue or negotiation 
thereof, or for other cause, or of principal over interest, or of inter- 
est over principal." A default in the payment of interest la a 
breach of the obligation. The trustée and the complainants join 
in the averment that the coupons falling due August 1, 1893, Feb- 
mary 1, 1894, and August 1, 1894, are due and unpaid. This de- 
fault the two obligated railroad companies confess. Taylor doea 
not deny the default, nor the insolvenoy of the mortgagor, nor ihe 



180 TBDEBAI. BEPOBTEK, Vol. 67. 

inadequacy of the trust estate to fully secure the bondholders. 
He dénies no single fact material to relief under the original or 
cross bill. His défense that no right of sale exista in favor of the 
defaulted interest, unless he shall consent, la without merit. The 
provisions which enable him to prerent a déclaration of maturity 
as to the principal of the bonds is valid and clearly expressed, 
and he is entitled to its full beneât. His right to prevent a sale 
by the trustée to make good interest in default is valid, and hia 
right is Indisputable. Thus he can and has prevented any sum- 
mary sale because of defaulted interest. More than that; if the 
mortgagors shall pay off and discharge the interest in default, 
there can be no foreclosure until further default The full effect 
will thus be given to the provisions vehich are favorable to the hold- 
ers of a majority of said bonds. The voting power of the trust 
shares was preserved to the mortgagors until there should be a 
default in interest, continuing for three months. After such de- 
fault the mortgage provides that the "voting power shall be exer- 
cised by said trustée." That this voting power shall be exercised 
at the dictation of the holder or holders of a majority of said bonda 
has no foundation. The trustée must exercise judgment and dis- 
crétion, having regard to the gênerai interests of the trust Where 
there are différences of opinion among the bondholders as to what 
their interests require, the trustée must judge between them. In 
such case "it is not improper that he should be govemed by the voice 
of the majority, acting in good faith and without collusion, if 
what they ask is not inconsistent with the provisions of the trust" 
Shaw V. Railroad Co., 100 U. S. 612; Bank v. Shedd, 121 U. S. 86, 
7 Sup. CJt 807. But the trustée cajanot blindly submit to the domi- 
nation of the majority. He should be reasonably satisfled that the 
gênerai interests of the trust will be best subserved by acting with 
the majority of the beneflciaries. In my opinion, this voting power 
la an élément of value attached to the trust estate. It is not the 
peculiar property of any bondholder, or set of bondholders. What- 
ever value it has is for the equal beneflt of ail the beneflciaries, 
and any claim that it is exclusively for the beneflt of the holders 
of a majority of the bonds has no foundation whatever. Its exer- 
cise was intrusted to the judgment and discrétion of the trustée, 
and not to the will of one or many who may happen to own a 
majority of the bonds. The majority hâve no right to appropriate 
that power exclusively to themselves, or to require the trustée to 
exercise the power without regard to the interests of the mincrity. 
The majority bave no right to employ the voting power as an 
instrument by which the rights of the minority shall be injuriously 
affected. "Where two or more persons hâve a common interest in 
a security, equity will not allow one or more to appropriate it 
exclusively to himself, or to impair its worth to others. Commun- 
ity of interest involves matual obligation." Jackson v. Ludeling, 
21 Wall. 622. 

The point has been made that it has not been alleged or shown 
that complainants own any of the defaulted coupons. Complain- 
atita claim to owd or represent more than |2,000,000; par value, of 
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bonds. They allège that the coupons maturing August 1, 1893, 
Pebruary 1, 1894, and August 1, 1894, aggregating |450,000, "are due 
and wholly unpaid, together with interest thereon, to your orator 
and other holders of said bonds." This is a sufflcient allégation 
of ownership. The cross bill of the trustée seeks the same relief 
in behalf of ail unpaid interest. A decree ânding unpaid interest 
is justifled by the allégations of either bill. It is not necessary 
that each claimant of a bond or of unpaid interest should, at thia 
stage of a foreclosure case, identify himself as the owner of bonds 
or unpaid coupons. It is not necessary that the bonds with cou- 
pons should be produced before a nisi foreclosure decree. It is only 
necessary that it shall, at this stage of the cause, appear that there 
has been a default, and the amount of that default. This showing 
has been made. Should a decree of sale be made absolute, the 
holders of bonds can then be required to produce their bonds and 
coupons before a master, and ail questions connected with the 
amount due each, and of ownership, can then be determined. 
Guaranty Trust & Safe Deposit Co. v. Green Cove Springs & M. R 
Co., 139 U. S. 150, 151, 11 Sup. Ct 512. Such a decree is not to be 
regarded as final as to the debts entitled to share in the distribu- 
tion, for any other créditer may challenge the debt when the 
claims are produced in the master's offlce for ascertainment and 
classification. The decree for a foreclosure only establishes that 
there has been a default in the payment of the three last install- 
ments of interest. It does not establish that that interest is due 
to any particular person. The debtor can prevent a sale by paying 
into the master's ofiQce the amount necessary to pay the interest 
in default AU proceedings will then be stayed until another de- 
fault Railroad Co. v. Gowdrey, 11 Wall. 479; Whitaker t. Wright, 
2 Hare, 310; Guaranty Trust & Safe Deposit Co. t. Green CoTe 
Springs & M. R. Co., 139 U. S. 150, 151, 11 Sup. Ct 512. The right 
to a decree for unpaid interest is clear. The question has been 
fully discussed, and is emphatically decided in Eailroad Co. v. 
Fosdick, 106 U. S. 47, 1 Sup. Ct 10. 

A decree nisi will be drawn as hère indicated, requiring the 
mortgagors to pay into the registry of the court the amount of the 
defaulted interest, with interest from maturity of each installment 
Such payment will be made on or before the expiration of 90 days 
from date of decree. In default of such payment, the shares held 
in trust will be sold for the foreclosure of the mortgage, principal 
and interest I hâve no doubt but that the trust share should be 
held together, and sold as a block. The power of the shares, as a 
controlling majority, is clearly an élément of ^eat value. This, 
however, can be determined by offering the shares in small blocks, 
and then as a whole, and taking the bid which aggregates the 
larger sum. In case a sale is made, it must be a final foreclosure 
of the whole property, the purchase money taking the place of the 
trust shares. The distribution will be in satisfaction, pro rata, 
of ail the bonds, principal and interest This seems to be the prac- 
tlce, as settled in Howell v. Eailroad Co., 94 U. S. 466, and Railroad 
Co. T. Fosdick, 106 U. S. 68, 69, 1 Sup. Ct 10. If the interest i» 
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default is not paid by the day named, then each beneflciary will 
be entitled to a ratable. proportion of the value of the whole trust 
estate, — that value to be ascertained by a public sale. No benefl- 
ciary can be required to submit to a partition. The gênerai prin- 
ciples governing are fully elaborated in Mason v. Mining Co., 25 
Fed. 882. The case of Swasey v. Railroad Co., 1 Hughes, 17, Fed. 
Cas. No. 13,679, was quite exceptional in its facts, and the partition 
there ordered was doubtless due to the necessities of the situation, 
owing to the fact that the state of North Carolina was not, and 
could not be, made a party défendant This defect of jurisdiction, 
in an identical case, proved fatal to the case of the creditori in 
Christian v. Railroad Co., 133 U. S. 241, 10 Sup. Ot 260. 



FLORA ▼. ANDERSON et al. 

(Circuit Court, S. D. Ohlo, W. D. Aprll 6, 1895.) 

No. 4,770. 

1. WiLLS— Construction— PossiBiLiTT op Issue. 

One L. devised a part of hls estate In trust for hls daughter H., for 
llfe, wlth remainder to the Issue of her body survlving her. At the tlme 
the wUI was made E. was nearly 50 years of âge, and had no legitlmate 
issue. After E.'s death, one F., alleged to be an illegitlmate child of E., 
claimed the remainder. Eeld, that it was conclusively presumed to be 
possible that E. might hâve Issue at any tlme durlng her llfe, and It 
was not compétent to prove that she was past the âge of child-bearlng, 
when Ij.'s wlU was made, for the purpose of showing that L. must hâve 
had tn vlew an Illegitlmate chlld In creatlng the remainder to E.'s Issue. 

1. Bame— Meaning of "Issue." 

Seld, further, that the devise to "Issue" meant prima facie legitlmate 
Issue, and an Intention to Include Illegitlmate Issue must be deduced 
from the language of the wlll Itself, without resort to extrlnslc évidence. 

This was a suit by John W. Flora against John It Stettinius, trus- 
tée under the wiU of Mcholas Longworth, Sr., and Larz Anderson 
and others, devisees of Joseph Longworth, for an accounting. The 
défendants excepted to a part of the bill for scandai and impertinency. 

John W. Menzies, E. W. Hawkins, It. H. Swormstedt, and Foraker 
& Prier, for plaintiff. 
William Worthington and Thomas McDougall, contra. 

SAG-E, District Judge. Nicholas Longworth, Sr., by his last will 
and by codicil devised two-twelfths of his estate in trust for the 
beneflt of his daughter, Eliza L. Flagg, during her life, with re- 
mainder to the issue of her body surviving her; and, in default 
of such issue, to Joseph Longworth and John L. Stettinius. Eliza 
L. Flagg was married in 1850, in her forty-first year. At the date 
of the will she was 48 years and 3 months old; at the date of the 
codicil, 51 years and 1 month, The disposing language in the will 
with référence to the estâtes in remainder is not altered by the 
codidl, excepling as to the shares taken by the remainder-men in 
default of issue. The testator died on or about the 17th of February,. 
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1863. The will was executed on the 25tli of March, 1859, and the 
codicil on the 15th of January, 1862. Eliza L. Flagg died in 1891, 
net having had issue after her marriage. Her husband survived her. 
The plaintiff, claiming that he is the child of Eliza L. Flagg, born 
ont of wedlock, before her marriage, and entitled to the above 
estate in remainder as "issue of her body surviving her," has brought 
this suit against Joim L. Stettinius, the trustée under the will, and 
the devisees of Joseph Longworth, seeking an accounting, etc. The 
case is now before the court upon an exception filed by Larz An- 
dersen, executor and trustée under the will of Longworth, and by 
oihev défendants. The exception is for scandai and impertinency, 
and is directed against the part of the bill found in paragraph No. 6, 
and referring to Eliza L. Flagg, reading as follows: "And it was also 
well known to the said Nicholas Longworth, Sr., at the time of 
making said wiU and codicil, that she was past the âge of child-bear- 
ing, and that she never could thereafter hâve issue of her body." 
In support of the exception the point is made that in matters re- 
lating to the character and dévolution of estâtes there is a conclu- 
sive presumption of law that there is no limitation during lîfe to 
the possibility of issue, and that the question whether a particular 
person was in fact incapable of having issue when an instrument 
was made or took effect is not open to investigation. The reasons 
«tated by counsel for the proposition are: First, that light upon the 
Bubject can be obtained only by investigations of the most private 
and délicate character, and of a kind which can be tolerated in a 
court of justice only under stress of overwhelming necessity; sec- 
ond, that such light as could be so obtained would be uncertain and 
unreliable; that the argument of the complainant, indicated by the 
passage in the bill excepted to, wUl be that it must be predicated 
of ail women that at a certain âge, to wit, beforfe they hâve com- 
pleted their 50th year (for Mrs. Flagg was not 50 years of âge when 
this will was made), they hâve ceased to hâve capacity to bear chil- 
dren. That this proposition is untrue is supported by the foUowing 
citations: 2 Tayl. Med. Jur. (3d Ed.) pp. 294r-300, o. 73; Whart & 
S. Med. Jur. §§ 199, 200; Beck, Med. Jur. (12th Ed.) pp. 294-299, 
"668-672. In support of the proposition that the presumption of law 
is concluslve, référence Is made to the foUowing citations: Section 
34 of Littleton on Tenures, where, treating of an estate tail after 
possibility of issue ertinct, it is said (Co. Litt 2Sb; 1 Thom. Co. 
Litt 550): 

"And note tbat no one can be tenant In talI after possibility of Issue eztinct 
but one of tHe donees, or the donee In spécial taU. For the donee In gênerai 
tail cannot be said to be tenant In taU after possibilité of issue extlnct, be- 
caose always during Ufe he may by possibility hav» issue wlilch may inherlt 
by force of the same in talL" 

Commèàting upon thé préceding section, relating to the same snb- 
ject, L«jra Coke says (C5o. Mtt 28à; 1 Thom. Co. litt 551) : 

"But ti. ■ nian giveth land to a man and bis wlfe, and to the helr* çf tiielr 
boâles, dnd they llve untll éaéb of them be'ttn hundred yéara old, and bave no 
lame, ^ëf dc^th^ continue triant In tail, foi: that the Uw iâeth no iiiipdiMibiUty 
«r'harini:<!hUdr(Ni.?^ .;: , . ,,■■.:..■. l ,. 
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So, also, nttleton, in section 36 (Co. Litt 30b; 1 Thom. Co. Litt 
569), says, concerning the right of dower, which the wife could hâve 
only in those lands of her husband which could be inherited by 
her issue, if any, born of him, that this right exista where a man 
Beised in fee simple of fee tail gênerai or as heir in spécial tail mar- 
ries, and his wife survives him, "whether she has issue by her hus- 
band or no, and of what âge soever the wife be, so as she be past 
the âge of nine years at the time of the death of her husband." See, 
also, Litt Ten. § 53, and Co. Litt 40a; 1 Thom. Co. litt 579,— 
where it is said: 

"Albelt the wife be an hundred years old, or that the husband at hls death 
was but four or seven years old, so that she had no possibility to hâve Issue by 
him, yet, seeing the law sayeth that if the wife be above the âge of nine yeara 
at the death of her husband she shall be endowed, and that women in ancient 
times liave had children at that time, whereunto no woman doth now attain, 
the law cannot judge that impossible which by nature was possible. And in 
my time a woman above three score years old hath had a child, and 'ideo non 
definitur in jure.' And for the husband's being of such tender years he hath 
habitum, though he tiath not potentiam at that time; and therefore his wife 
shall be endowed." 

In Jee v. Audley, 1 Cox, Ch. 824, the testator bequeathed £1,000, 
to be invested, and the income paid to his wife for life, and at her 
death the principal to be paid to Mary Hall and the issue of her 
body, begotten and to be begotten, and in default of such issue to 
the daughters then living of John Jee and his wife, Elizabeth. The 
testator survived his wife. At his death John Jee and his wife were 
each over 70 years of âge, and Mary Hall was over 40 years of âge 
and unmarried. It was contended under thèse circumstances that 
the testator must hâve contemplated the daughters then living of 
John Jee and hiai wife, and therefore the bequest was good. But 
Lord Kenyon, M. K., héld that the bequest could not be sustained, 
onless the law could conclusively présume that no more daughters 
could be born to the Jees; that no such presumption could be made; 
and that the bequest was therefore void. Vice Ohancellor Malins, 
in Ee Sayer's Trusts, L. B. 6 Eq. 319, where the same question arose, 
refused to receive évidence as to the âge of the woman as bearing 
opon the possibility of her becoming the mother of a child. To 
the same effect was the rnling made by Chitty, J., in 1888, in Be 
Dawson, 39 Ch. Div. 155. List v. Kodney, 83 Pa. 8t 483, was a 
suit to enforce spécifie performance of a contract for the sale of real 
estate, where the tltle was good except for the possibility that a 
woman over 80 years of âge might hâve children. The court refused 
to force the title upon the purchaser. In Macomb v. Miller, 9 Paige, 
265, under similar facts, spécifie performance was decreed, but only 
because the parties to the suit had stipulated upon the record, as 
matter of fact, that the woman could not by possibility hâve other 
children. This case was afiQrmed in 26 Wend. 229, where, on page 
234, !b to be found .a note givlng an account of sundry cases of births 
late in life. See, also, Lawson on Presumptive Evidence (sections 302, 
S03), wiiere it is stated that no case can be found in America where> 
in a court bas presnmed a woman to be past the âge of child-bear- 
ing. See, also, 1 Jarm. Wills, *292 et seq.; 2 Jarm. Wills, *223. 
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Ctonnsel in argument Btate another considération to ebow hovr im- 
possible the law shonld be otherwise. Suppose it be.established 
by évidence that a testator, who bas used language like tbat bere 
in question, believed wiien be made bis will tliat tbe life tenant 
neyer could bave issue. Suppose, also, tbat tbe testator waa wrong 
in bis belief, and tbat tbe life tenant afterwards did bave issue. 
Wbat meaning tben is to be given to tbe will? If tbe belief of 
tbe testator can be ascertained by sucb inquiry outside of tbe will, 
and is to control, tbe words of tbe will would be given an effect 
exactly contrary to tbeir natural and only ostensible meaning on 
tbe face of tbe will. Again, wills take effect only upon tbe deatb 
of the testator. Suppose, wben a testator makes bis will, be 
believes that the life tenant may bave issue, but that afterwards 
tbis belief was reversed, and continued to be reversed Until bis 
deatb, and thèse facts were proven, wbat construction should the 
will receive? Or suppose thèse conditions reversed, wbat would be 
tbe effect î Wbat security could there be in dealing with titles if 
estâtes apparently given by tbe words of the will could be divested 
or diverted by extraneous proof of a contrary intention on the part 
of the testator? 

The next proposition is that the intent to include Ulegitimate 
chUdren in a gift to "issue" generally must be gathered from the wDl 
itself. In Cartwrigbt v. Vawdry, 5 Ves. 530, it was held that it is 
impossible in a court of justice to hold that an illegitimate cbUd 
can take equally with lawful cliUdren upon a devise to children. 
Tbis case was foUowed iu Wilkinson v. Adam, 1 Ves. & B. 422, 
wbere the court said: 

"The rule cannot be stated too broadly that the description 'chlld,' 'son,' 
Issue,' eveiy word of that specles, must be taken prima facle to mean 
legltlmate chlld, son. Issue." 

In that case. Lord Eldon, who prepared the opinion, further said: 

"In ail the cases that I hâve seen, havlng relation to this question, the 
tUegitImate children that were to take must àave taken, net by any demon- 
Btration arlslng out of the will itself, but by the effect of évidence dehors, 
read or attempted to be read with a view to establish, not out of the con- 
tents of the will, but by something extrinsic, who were intended to be the 
devisees; and if my judgment upon this case is supposed to rest upon any 
évidence out of the will, except that which establishes that there were 
Individuals who had gained by réputation the name and character of hls 
children, that conclusion is drawn without sufflclent attention to the grounds 
on which the judgment is formed; my opinion being that, taking the fact 
as established that there were children who had gained the réputation of 
beIng his children, it does not necessarily appear in the will itself that he 
tatended thèse children. We may conjecture that he meant illegitimate chil- 
dren If he did not marry, yet, notwithstanding that may be conjectured, 
the opinion of the court was, as mine is, that where an unmarried man, 
describing an unmarried woman as being dearly beloved by him, does no 
more than make a provision for her and her children, he must be eon- 
sidered as Intending legitimate children, as there is not enough upon the 
will itself to show that he meant illegitimate children; and my opinion is 
that such Intention must appear by necessary implication upon the will 
itself. With regard to that expression, 'necessary Implication,' I will repeat 
what I hâve before stated, • • • that In construing a will conjecture 
must not be taken for implication; but necessary Implication means, not 
natural neeessity, but so strong a probability of intention that an Intention 
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contrary to that whlch Is Imputed to the testa tor cannot be supposed. • * •: 
The description of a son, chlld, etc., means prima fade legltlmate son, etc.; 
and ail the cases from the passage in Lord Coke, establisbing that a bastard- 
niày take by pùrébase, if sufflciently descrlbed, amount to no more than 
that he must make that ont npou the will Itself." 

To the eame effect, see Shearman v. Angel, Bailey, Eq. 351; War- 
ner V. Wlaruer, 15 Jur. 141; Harris v. lioyd, Turn. & E. 310. 

In Harris v, Lloyd, Lord Eldon said that illegitimate children 
were entitled ander the description of "children" in the will, the 
intention not being suflBciently apparent upon the face of the wiU; 
and added: 

"I hare not the least doubt that the testator meant Illegitimate children, 
but I am dearly of the opinion that tbere is not enough upon the face of 
thls will to authorize me to carry that Intention into effect" 

See, also, Bagley v. Mollard, 1 Euss. & M. 581; Brower t. Bowere, 
1 Abb. Dec. 226. 

The question has been direcUy decided in the same way by the 
suprême court of Ohio in the case of Gibson v. McNeely, 11 Oliia 
St 131. There the testator devised property to the issue of Nancy 
Wilson, his nièce. At the date of the will (1844) she was a woman 
of adranced âge, unmarried, and had living an illegitimate daughter, 
28 years of âge, who was reputed her child. The court held that 
that child could not take under the term "issue." Judge Scott, who 
annôunced the opinion, said : 

"It Is clear that, accordlng to the rule of the common law, a gift to chil- 
dren, Bons, daughters, or Issue, Imports prima facie legltimate children or 
Issue, excluding those who are Illegitimate; and that, 'In order to let In the 
Illegitimate children under a glft to children, It must be clear, upon the 
terms of the wlU, or accordlng to the state of facts at the maklng of it, that 
legltlmate children never could hâve takeru' 2 Jarm. WlUs, 140; Cartwrlght 
V. Vawdry, 5 Ves. 530. There Is nothing apparent on the face of the will, 
in thls case, or In the facts exlstlng at the time it was made, to rebut thls 
prima fecle presumptlon of law. The mother of Mrs. Gibson was then in 
full life, and the testator might well hâve contemplated her subséquent 
marrlage." 

The court held, as the resuit of the application of the doctrines 
stated in the opinion in the case, that Mary Ann Gibson, being the 
illegitimate daughter of Nancy Wilson, took nothing under the will 
as the "issue" of her mother, and that under the Ohio statute o£ 
descent then in force she could not inherit from her mother's brother, 
nor from his daughter. 

Counsel appeal to the expression in the opinion that there waa 
nothing apparent on the face of the will, nor in the facts existing 
when it was made, to rebut the prima facie presumption of law, as 
warranting the inquiry they would base upon the passage in Long- 
worth's will, to which the défendants except. There are two an- 
swers to this proposition, each conclusive. First The authorita- 
tive Btatement of the décision is, under the rule of the suprême 
court of Ohio, to be found in the syllabus, — which is critically ex- 
amined and formally passed upon by the court, — while the judge 
who prépares the opinion is alone responsible for what it contains; 
and the syllabus states clearly and without qualification the point 
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decided to be that the illegitimate daughter could not inherit an- 
ûeac the will as the "issue" of her mother, nor could she inherit 
collatéral ly from her motiier's nièce. Second. The construction of 
words used in a will çannot be yaried by évidence of actual inten- 
tion. 1 Jarm. Wills, 726, and citations. The state of fact»— that 
is, the circumstances — existing at the date of the will is proper 
to be regarded, and eridence as to the condition of the testator's 
property, family, etc., is admissible, but only to explain a latent 
ambiguity. Id. 733, 734, and cases cited. In thia case there is 
not the slightest ambiguity; the true interprétation of the words of 
the will, and the rule as to its application, having, when the will was 
executed, been explicitly and authoritatirely laid down in Gibson 
T. MoNeely. There is, therefore, neither occasion nor room for ex- 
planation by paroi évidence, or for the introduction of existing cir- 
cumstances to aid in construction. Gibson v. McNeely was f oUowed 
by. the suprême court in Hawkins v. Jones, 19 Ohio St. 22, where 
the court said that the construction of the statute in Gibson v. Mo- 
Neely had been acted upon as a rule of real property in Ohio for 
over 30 years; and, whatever might be the views of the court as to 
the correctness of the holding were the question presented as an 
original one, it did not at that late day feel at liberty to disturb 
it This is referred to by counsel for the complainant as an in- 
timation that the court would hâve decided otherwise if the ques- 
tion had then been presented for the first time. However that may 
be, it is much more important in this case, for the reason that the déc- 
laration by the suprême court that the décision in Gibson v. MoNeely 
had, in 1869, when Hawkins v. Jones was decided, been recognized 
over 30 years as a rule of real property, makes it necessary for 
this court to follow it, because under section 721, Eev. St. U. S., 
where the construction of a will by thé suprême court of a state 
has been so long acquiesced in as to become a rule of property, 
it is a rule of décision for the courts of the United States. Lane 
V. Vick, 3 How. 464; Burgess v. Seligman, 107 U. S. 20, 2 Sup. Gt 
10. In Pleasant Tp. v. Aetna Life Ins. Co., 138 U. S. 67, 11 Sup. Ct, 
215, the suprême court afflrmed Burgess v. Seligman, and again 
recognized the proposition that raies of property established by the 
décision of the suprême court of a state are always to be followed 
by fédéral courts. 

Attention is also called by counsel for the complainant to the 
fact that the législature of Ohio appears to hâve been dissatisfled 
with the construction given to the statute in Gibson v. McNeely, 
and as a resuit passed the act of April 3, 1867 (64 Ohio Laws, 105), 
which enacts that "bastards shall be capable of inheriting from 
and to the mother, and from and to those from whom she may 
inherit, or to whom she may transmit inheritance in like manner 
as if born in lawful wedlock." But that statute was passed four 
years after the death of Longworth, and after ail rights under his 
will had vested. Particular attention is called by counsel for the 
complainant to the case of Bennett v. Toler, 15 Grat. 588, decided 
by the suprême court of Virginia in the same year that Gibson 
V. McNeely was decided by the suprême court of Ohio. In that case 
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the law was held to be as clalmeâ for the défendant, but that ruling 
was made expressly upon the statute of Virginia, and therefore te 
not to be regarded as applicable in this case. 

Attention is called to the différence between the provision made 
by the will for Eliza Flagg and the provisions for the other children. 
Her estate was put in trust As to the other children the estate 
was to go to their children or heirs; as to her, to the "issue of her 
body." It is pointed out that this phrase, "issue of her body," 
is used in every instance, both in the will and in the codicil, when 
the testator refers to her, and not in any instance where the référ- 
ence is to any of his other children, This proposition, analyzed, 
implies that the testator intended to make provision under cover 
of that phrase for the illegitimate issue of the body of Eliza Flagg, 
preferring not to disclose the fact publicly. Now, if there were any 
such illegitimate issue, and snch intention on the part of the testator, 
this is to be said: Mr. Longworth was a lawyer. If surrounding 
and existing facts and circumstances, ineluding those above re- 
ferred to, could be taken into account, is it not strange, tf not incred- 
ible, that he did not make the provision that, if there was no issue 
of the marriage of Eliza J, Flagg, her share of his estate at her 
death should go to the complainant, naming him, thereby avoiding 
scandai, and stating his intent beyond a peradventure or doubt? 
Such a provision might hâve caused comment, but it could not hâve 
Buggested the fact which he wished to conceal. As to the différence 
in the language applied by the testator to her interest and to that 
of the interests of his other children, it may further be said that 
she alone was childless. But, independently of any of thèse or 
the like considérations, the rule of the suprême court laid down in 
Gibson v. McNeely, that a gift to issue, or to issue of the body, 
generally, in a will, is linîited to legitimate issue, is décisive and 
controlling. 

Lastly, it la nrged that the testator expressly provided in his 
will that its language should be taken in its ordinary sensé or 
meaning, which was équivalent to directing that technical rulea 
should be disregarded. In answer to this, the second proposition 
of Vice Ohancellor Wigram (Wig. Ev, p. 55) is quite sufflcient It 
is as follows: 

"Where there Is nothing lu the eontext of a wlU from which It la apparent 
that a testator has used the words In which he bas expressed himself In any 
other than thelr strict and prlmary sensé, and where his words, so interpreted, 
are sensible wlth référence to extrlnslc circumstances, It Is an Inflexible rule 
of construction that the words of the wlU shall be Interpreted In thelr strict 
and prlmary sensé, and in no other, although they may be capable of some 
popular or secondary Interprétation, and although the most conclusire évidence 
of Intention to use them in such popular or secondary sensé be tendered." 

Oonnsel appeal to the provision that the language of the wïU 
should be taken in its ordinary sensé or meaning, not in support 
of the construction which is according to the ordinary meaning, 
but in support of a construction which gives to the language a mean- 
ing not only extraordinary, but contrary to the express rnlings of 
the highest judioial tribunal of the state. It is to be noticeid in 
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this connection that the testator did not provide that the language 
Bhould be taken in its popular senae or meaning, but in its ordinary 
sensé or meaning; tliat is to say, in tlie sensé in wliich it was 
generally used. There is another reason for limiting the inquiry 
as to tlie meaning of the testator to the language of the will. The 
only method by which the owner of property can make disposition 
of it to take effect after his death is by will, which must be made 
In writing, and executed according to the requirements of the stat- 
ute. It is not possible, therefore, to import into a will amy Intent 
manifested otherwise than in the manner required by law to effec- 
tuate a testamentary disposition. The exception will be sustained. 
Counsel for complainant called attention to the fact that two of 
the défendants (Susan W. Longworth and John L, Stettinius) hâve 
answered denying the ayerment to which the exception was taken, 
as well as the averment that the complainant is the child of Eliza 
J. Flagg, and claimed that as to them the exception could not be 
sustained, no matter what the court might see fit to do as to the 
excepting défendants. In support of this proposition they cited 
1 Fost Fed. Prac. § 68, and Story, Eq. PI. 270. The court said 
that it was true that exceptions must be taken before answer. 
The défendants who hâve answered bave not joined in the exceptions; 
but the exceptions having been taken by défendants who bave not 
answered, and having been sustained, the averment excepted to goes 
out of the bill, and cannot be relied on against any of the défendants. 
The rule referred to is a rule of practice, but it is not to be so applied 
as to retain in the bill, for any purpose, averments which the court 
bas held, upon proper exceptions, to be scandalous and impertinent. 
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(Circuit Court, N. D. Georgîa. September 14, 1894.) 
FoBECLOsnKK Dkchbb— Revkrsal aptkb Salb— Pétition— Rights of Pub- 

CHASER. 

Where a foreclosure decree bas been reversed upon appeal after sale 
of the property, It Is futile for the purchaser to contend In the lower 
court, as against a motion for restitution, that the ground upon whicb 
the reversai was based would not hâve been entertalned by the appel- 
late court, If certain matters whlch occurred at the trial, and wblch 
were claimed to operate as a waiver of défendants' rights, had been In- 
corporated into the record and brought to the attention of the appellate 
court; for the reversai must operate to Its full extent. Irrespective of the 
grounds upon wblch it was based. 

SAME — BSTOPPBL BT CONDUCT OF COUNSEL. 

The fact that counsel for the défendant In a foreclosure suit was prés- 
ent at the sale, and gave an opinion that the tltle thereby acquired 
would be good, and the further fact that he then represented certain of 
the mortgage bondholders, and accepted for them the amounts due on 
thelr bonds, hdd not to operate as an estoppel against the défendant, 
whereby the latter would be prevented from claiming a restitution of the 
property In case the foreclosure decree was subsequently reversed on 
appeal. > 

Samk— Restitution as against Assiqnbb ov Porchasbk. 

A corporation whose property was sold under a foreclosure decree, 
whlcb was afterwards reversed, hdd entltled to restitution, not only as 
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agalnst a corporation for which the property was purchased at the sale, 
but also as agalnst a thlrd corporation, to whlch the stock of me pur- 
cbaslng corporation was afterwards assigned; It appearlng that the prin- 
cipal member of the purchaslng commlttee was the active offlcer in both 
of the latter corporations, and in fact represented both of them In ail 
matters occurrlng subséquent to the sale. 
4. Same— Kestitution and Rksale. 

A decree foreeloslng a trust deed glyen to secure bonds was reversed 
aft^r the property had been sold. The court thereupon ordered a restitu- 
tion, on condition, however, that défendant should repay the purchase 
money wlthln a tlme stated. The condition was not complled with, and 
the purchasers remalned In possession. In the meantime It was ascer- 
talned by further proceedings that part of the bondholders were entltled 
to hâve thelr lien enforced. EeU, that the court could not then make 
an order conflrmlng the original sale, but that, as the purchasers at that 
sale must be conslderëd to hâve taken the property subject to the lien 
of the bonds last found entltled to enforcement, a resale must be ordered, 
and that the court would, by proper orders, control the proceedings so 
as to fully protect the rights of ail parties In the distribution of the funds 
arislng from the second sale. 

This was a suit by J. J. Eobinson, trustée, against the Alabama 
& Georgia Manufacturing Company, the Huguley Mapufacturing 
Company, and William T. Huguley, to foreclose a trust deed given 
by the flrst-named company to secure an issue of bonds. The 
property covered by the deed was, at the time the suit was brought, 
owned by the Huguley Manufacturing Company, which had acquired 
it at a judicial sale under proceedings in a state court, subject to 
the mortgage above referred to. In the présent suit a decree of 
foreclosure was heretofore entered by this court. 48 Fed. 12. An 
appeal was allowed, but was not prosecuted, and no supersedeas 
bond was given within the time allowed by law. Subsequently, 
however, an appeal was allowed without supersedeas; but between 
the allowance of the first and second appeals the property was sold 
under order of this court. Afterwards the circuit court of appeals 
rev.ersed the decree ordering the foreclosure and sale. 6 O. C. A. 
79, 56 Fed. 690. Défendants hâve now moved for a restitution of 
the property. 

John M. Chilton, Allen Fort, and John C. Reed, for movants. 
B. F. Abbott, 0. A. Abbott, and Dorsey, Brewster & Howell, 
contra. 

NEWMAN, District Judge. This is a motion for restitution of 
property sold under a decree of this court, which was subsequently 
reversed. The sale was under a decree of foreclosure of a mort- 
gage or deed of trust, at the suit of J. J. Robinson, trustée, for 
certain bondholders, whose bonds were secured by the mortgage 
or deed of trust. An appeal was allowed on motion of counsel 
who represented the défendant corporation in the foreclosure pro- 
ceeding, on the 28th day of July, 1892. This appeal waa not prose- 
cuted, and no supersedeas bond was given before the expiration of 
the time allowed by, law for supersedeas. Subsequently, to wit, 
on November 21, 1892, on motion of other counsel, who came into 
the case, an appeal was allowed without supersedeas. The assign- 
ment Of errors was filed, and appeal bond for costs was given. 
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Between the allowance of the flrst and second appeals the prop- 
erty was advertised f©r sale, and was sold by a commissioner ap- 
pointed by the court, and the property purchased by L. Lanier and 
others, as trustées for the bondholders. Ten thousand dollars in 
cash was paid into the hands of the commissioner, being the amount 
required by the decree to be paid in cash, in the event the property 
should be purchased by the bondholders. The sale was on the 
flrst Tuesday in September, and on the 16th day of September the 
sale was confirmed. On the hearing in the circuit court of appeals 
the decree of this court was reversed. 6 0. G. A. 79, 56 Fed. 690. 
After the reversai, and the receipt of the mandate to this court of 
the appellate court, motion was made by counsel for the Huguley 
Company for restitution of the property sold as above set forth. A 
question of considérable diflaculty is presented by this motion, and 
it has been carefully and fully argued by counsel for the movants 
and for the purchasers, and has been fully and elaborately discussed 
in briefs fumished the court since the oral argument. 

It is contended, in the first place, that the ground upon which 
the right to reversai was placed by the appellate court would not 
hâve been entertained by that court, if what had occurred in this 
court as to that matter had appeared in the record. The difSculty 
about that is that whatever may hâve occurred in this court, and 
as to hpw far it may hâve operated as a waiver on the part of the 
défendant company to hâve an accounting of the bonds which 
came wlthin the ruling of the court as to nonpayment of interest 
coupons, it did not appear in the record, and the appellate court 
knew nothing of it, and the judgment of that court was that by 
the failure to hâve such accounting the decree f oreclosing the whole 
issue of the bonds was erroneous. So the argument that this 
should influence the discrétion of the court hère in the matter of 
restitution cannot be considered. The judgment stands reversed, 
and the reversai is just as effectuai for the purposes of the motion 
now undCT considération as if it had been upon the ground that 
the court erred in not allowing, as a matter of law, the three days 
of grâce claimed by défendants in addition to the six months pro- 
vided in the contract 

It is next claimed that the action of the Huguley Manufacturing 
Company, and especially of its counsel of record and in court, was 
Buch, in connection with the sale of the property, at the sale, and 
on the confirmation of the same, as to estop it from claiming resti- 
tution of the property sold. Even if counsel for the Huguley Com- 
pany could bind it by an express agreement that there should be 
no subséquent appeal and no subséquent effort to recover the 
property, no act is proven on the part of counsel which goes to this 
extent The opinion of the leading counsel for the défendant, given 
at the sale or about the time of the sale, that the title acquired 
at the sale would be good, is no more than the opinion of any other 
lawyer as to the l^al effect of the proceedings. His présence at 
the sale has no greater effect, and certainly his representing 
there certain bondholders, and accepting for them the amount due 
on their bonds, cannot in any way operate as an estoppel against 
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the Huguley Manufacturing Company. On the whole, I see noth- 
ing whatever in the facts set up hère which is sufScient to operate 
as an estoppel against the right of the Huguley Manufacturing 
Company to make and prosecute this motion for restitution. 

The next and principal question is as to how far the holdera, at 
présent, of this property are protected by the sale and the proceed- 
ings with référence to the property which occurred subsequently. 
It appears that after the pùrchase of the factory property by 
Lanier and others, as trustées for the bondholders, certain bond- 
holders were not willing to corne into the soheme of reorganization 
which the bulk of the bondholders had assented to, and it was 
necessary to pay them, in cash, the pro rata amount which their 
bonds would be entitled to, from the price realized at the sale. 
Then a new corporation was organized, called the "Galeton Cotton 
Mills," and holders of bonds, secured by the mortgage under which 
the property had been sold, were given stock in the new corpora- 
tion, the total amount of such stock amounting to $65,000. Bonds 
for an equal amount were issued and delivered to such persons by 
the Galeton Cotton Mills. The stock was ail transferred by the 
varions holders of it to the Westpoint Manufacturing Company, 
which appears to be now the holder of it The authorities are 
Bomewhat in conflict as to how far a sale, by virtue of a judgment 
which is subsequently reversed, conveys title which will be protected 
against a motion for restitution after reversai. It is contended 
hère, and mainly on the authority of the case of Marks v. Cowles, 
61 Ala. 299, that not only will such restitution be ordered as be- 
tween the parties to the case, and as against the plaintiff when 
he purchâsed, but also as against the assignée of a party who pur- 
chases. It is contended, and it is so held in the case named, that 
the party who purchases at such a sale gets only a defeasible title, 
and can convey no greater title to the assignée than he himself 
obtains. The doctrine of this case would unquestionably require 
an order of restitution hère. The correctness of the rule stated 
in that case is indorsed in Freem. Judgm. § 484. The question of 
the right to restitution of the property when there bas been a 
reversai of a judgment, by virtue of which a sale is made, bas 
been several times before the suprême court of the United States. 
The last case to which attention has been called, or which has been 
found, is the case of Fuel Co. v. Brock, 139 U. S. 216, 11 Sup. Ct 
523; and, while that was a case where it had been held that the 
judgment was one which the circuit court had no jurisdiction to 
grant, still former décisions of the suprême court are cited and 
somewhat discussed. Thèse cases, as well as the cited case by the 
suprême court, seem unquestionably to hold that restitution wilj 
be granted on a reversed judgment as between parties. The con- 
clusion of the opinion is as follows: 

"The Bame doctrine Is snatalned In the several state courts of the coha. 
try, ail recognizlng the power of the court whose judgment Is set aslde on 
tts own motion, or reversed by order of an appellate tribunal, to direct 
restitution, bo far as practicable, of aU property and rights which hâve been 
lost by the erroneous judgment." 
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ît is urged on behalf of the purchasera of this property that, 
i^here there has been a sale under an exécution by a commissioner 
acting under a judgment valid and eubsisting at the time, a good 
and unassailable title is conveyed thereby to a party who purchases 
equally with strangers. The principal case relied on in the argu- 
ment of this contention is the case of Canal Oo. v. Gordon, 2 Abb. 
(U. S.) 479-488, Fed. Cas. No. 13,189, decided by Justice Field, 
and the case to which he refers, and from which he quotes, of 
Parker v. Andersen, 5 T. B. Mon. 455. As to the case decided by 
Justice Field, it is replied that in Galpin v. Page, 18 Wall. 350, 
Justice Field, in delivering the opinion of the court, by the lan- 
guage he used, showed his own doubt as to the correctness of the 
views expressed in Canal Co. v. Gordon, supra. An examination 
of the case shows this to be true, and it seems entirely clear that 
Justice Field did not intend to adhère to the views expressed by 
him in the Canal Co. Case. The other authorities are not in Une 
with what appears to be the great weight of authority on this 
Bubject, — indeed, with décisions of the suprême court of the United 
Btates, which ail seem to be to the effect that, as between parties, 
restitution will always be awarded where the judgment by virtue 
of which the sale was made has been rerersed. This ruling would 
unquestionably extend to such beneficiaries as bondholders who are 
represented in the proceeding by a trustée, where the bondholders 
are the purchasers. So that it must be taken as established by 
undoubted authority, and indeed by controlling authority, that res- 
titution would necessarily be directed in this case as against the 
bondholders who originally purchased the property at the sale. 

Now, has there been such chajige in the title to the property as 
will protect it against restitution to the Huguley Manufacturing 
Company, the original owner? There would be no difficulty what- 
ever, as to the Galeton Cotton Mills as it was originally organized, 
with the stock in the hands of the bondholders who purchased at 
the foreclosure sale. The real trouble is that the holding of the 
stock is changed from thèse parties to the Westpoint Manufactur- 
ing Company. The Westpoint Company is not a party hère, 
but the fact of the transfer of the stock has been put in évi- 
dence on the hearing of this motion by the Galeton Cotton Mills 
for the purpose of showing that its stock had gone into other 
hands, and that the parties to this case are not the real owners 
of the stock, and consequently of the property. L. Lanier appears 
by the évidence to be the président of the Galeton Cotton Mills, 
and secretary and treasurer and active ofiûcial, so far as this trans- 
action is concemed, of the Westiwint Manufacturing Company. He 
was also the principal member of the purchasing committee for 
the bondholders, and he is quite a large holder of the stock also 
of the Westpoint Company. It cannot be said, therefore, that 
there is such aliénation of this property to a stranger — ^to one new 
to the transaction — as would make it necessary to go in this case 
to the extent that the suprême court of Alabama went in the case 
of Marks v. Cowles, supra. But the truth seems to be, as is urged, 
that L. Lanier, who was the principal person aoting in the purchase, 
V.67f.no.2— 13 
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was in ail subséquent transactions the représentative of buyer and 
seller, — of assigner and assignée. I am net prepared to take issue 
with the doctrine of Marks v. Cowles, supra, but it is unnecessary, 
In the opinion of the court, to invoke it in this case; as under the 
peculiar f acts shown hère, while restitution will involve some com- 
plications and some difQculty, perhaps, in its practical enforcement, 
I feel it my duty, upon the repayment of the cash paid by purchasers, 
to direct it. Beforè any order is made in this matter, however, it 
will be necessary, probably, to hear counsel as to its terms and 
conditions. It may be proper to add that, in the opinion of the 
appellate court directing a reversai of this case, this language is 
used: "It is obvions that there was such substantial error in that 
finding as must,on appeal,vitiate ail subséquent proceedings." The 
record in the appellate court showed the œde and the confirmation 
of the sale, and the language used clearly indicates that the pro- 
ceedings, up to the time of the purchase by Lanier and others as 
représentatives of the bondholders, in the opinion of that court, 
were annulled by its judgment of reversai. 

(March 9, 1895.) 

In an opinion flled on a motion for restitution in this case on the 
14th day of September, 1894, it was stated that it would probably be 
necessary to hear counsel before framing a decree. Ck>unsel were 
subsequently heard, and a decree entered as follows: 

"The matter of framing the proper order or decree, under the opinion of 
the court of flle In the matter of restitution, came on to be heard by the 
court, and after argument of counsel thereon, on the varions aspects of 
Baid matter as suggested by counsel, and on considération thereof, It is 
consldered, ordered, and decreed: (1) That the motion of défendants that 
they hâve restitution of the property described in the pétition, and whlch 
■was sold under the decree of this court, as shown by the record, be granted 
on condition that they deposlt with the register of this court, within thlrty 
days from this date, the sum of ten thousand dollars, the same belng the 
sum paid Into this court by L. Lanier, A. T. Dallas, and J. T. Klrby, the 
purchasers of said property. (2) The motion of sald défendants, the Hugu- 
ley Manufacturing Company et al., to refer the question of mesne profits 
arlsing from the use and opération of the property since the sale in connec- 
tion with the amount to be paid into court as a condition to restitution, In 
order that the one may be offset agalnst the other in case It shall appear 
that mesne profits hâve accrued, Is denled. (3) The motion of counsel for 
complalnant, that the condition of restitution should be that défendants 
asklng restitution should glve bond and securlty that the property on a re- 
sale should brlng as much as It sold for at the first sale, is also denled." 

The judgment of the court was that restitution should be made 
only on condition tihat the amount of money paid into court by the pur- 
chasers should be repaid to them before possession would be restored. 
As stated in the opinion alluded to, the effect of the judgment of re- 
versai was not only to set aside the decree, but, as it seemed, to an- 
nul subséquent proceedings. Still, when the purchasers of the prop- 
erty paid into court the |10,000, they paid it under a decree valid and 
subsisting at that time, and they really paid the money for the ben- 
efit of the Huguley Manufacturing Company. The money was paid 
into court, and paid out for costs due by tiiem, and on their debts, and 
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they received the beneât of it Certainly not to require repayment 
to the purahasers of this amount before restitution would seem to be 
inéquitable. This much is stated now, as it was stated orally at the 
time of rendering the décree for restitution, for the purpose of màk- 
ing understood what is now said on the proceeding at présent be- 
fore the court. 

In accordance with the décision of tbe appellate court, after en- 
try of the mandate, the original suit for a foreclosuie, standing open 
by the reversai for further action, was referred to a master, ^o 
made his report, and certain exceptions to it hâve been overruled; 
the exceptions really being to the same effect as the questions raised 
by the Huguley Manufacturing Company, on their application for 
restitution. The case is now ripe for a decree of foreclosure of the 
mortgage as to such of the bonds as the master ônds did not accept 
their interest at the time of the default, in January. The Hugulèy 
Manufacturing Company failed to comply with the condition in the 
order for restitution, by paying the $10,000, and there has conse- 
quentiy been no restitution. As a resuit, the possession of the pur- 
chasers has not been disturbed, and the serions question is as to 
what decree should now be entered beyond the decree foreclosing the 
mortgage for the amount of the bonds reported by the master. It 
is contended for the complainants that there should be a decree con- 
flrming the original sale and the title in the purchasers; and, on the 
other hand, that the only decree the court can, enter is a decree for 
the resale of the property. The argument for the former position is 
that the court having by its order for restitution provided that such 
restitution should only be made on condition, and such condition not 
having been complied with, it leaves the purchasers in the rightful 
possession of the property, and that no sale of the property which 
would be effective could now be made. For th.e latter position the 
contention is that if, by the decree of reversai of the appellate court, 
ail proceedings subséquent to the rendition of the original decree were 
annuUed, the title to the property in question, as a resuit, fails, and 
there is nothing for the court to do but to appoint a commissioner 
and sell it again. This présents a very dififlcult question. The case 
is in an anomalous situation. There is some force in the contention 
that, in view of the former ruling of the court, restitution could only 
be had on condition that the noncompliance with that condition left 
the titie to the property in the purchasers, and that they are entitied 
to a decree conflrming such titie. On the other hand, the argument 
is that the motion for restitution is a merë application to hâve pos- 
session of property restored, and does not necessarily affect the title, 
but is simply to détermine the right to possession. But the court is 
now rendering a decree, giving judgment, and flxing a lien on the 
property in controversy for the amount of the bonds reported by the 
master in default, for which the mortgage may be properly fore- 
olosed under the rulings of this court and of tibie appellate court, 
with interest thereon. Now, whatshall be done with this judgment? 
That it is necessary that a decree of foreclosure should be rendered ail 
parties to the case agrée. It will détermine that a lien on this prop- 
erty exista and has existed ail along for the amount reported by 
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the master. Such being the situation, is it material to détermine the 
exact status of tàe purchasers as to title or possession? In the pecu- 
liar condition of the case, they hold it certainly subject to the lien of 
the mortgage for the amount to be niamed in this new decree now to 
be entered. The défendant company claims that it bas the right 
to hâve this property sold under a ralid decree. Perhaps it bas. 
Certainly no hann can accrue to thèse purchasers if the amount of 
the debt butstanding, and which theycontrol, Is as they state it, 
and the value of the property such as they contend. AU this can be 
determined, however, and the rightsof ail parties protected, by the 
direction •wîiich will now be given to the case. There is but one prac- 
tical course, and that is to provide, in the présent decree, for the ap- 
pointment of a commissionèr and resale of tiie property. The rights of 
thèse purchasers, as to the amount heretofore paid into this court, 
in connection with this proceeding, are still in theentire control of 
the court, and can be fuUy protected to any extent that suoh rights 
may exist, by proper order, in distributing the funds arising from 
the sale. Let a decree be framed carrying into effect thèse viewa. 



ILLINOIS TRUST & SAVINGS BANK V. ARKANSA8 OITY WATBE CO. 

et aL 

(Circuit Court, D. Kansas, Second Division. Mardi 21, 1895.) 

No. 314. 

L MuwiciPAi. CoBPORATiOTfs— Watek Fkanchisbs— Powbk or CoUNCIIi. 

A clty of the second class, under the laws of Kansas, Is without power 
to grant to a private corporation an exclusive right and franchise to 
furnish water for public and domestic use for a perlod of 21 years, for 
this is an attempt to create a monopoly,— a power which the clty council 
does not possess unless It is delegated in clear and unmlstakable terms. 

S, Bame. 

But, whlle the clty would not be bound under such an ordinance to ac- 
cept the service tendered by the water company for any deflnlte perlod, 
it should yet \>e held to pay the stipulated price for water furnlshed for 
public purposes, so long aa It accepta the service ofEered In pursuance of 
the ordinance. 

Il Bamb. 

A proposed ordinance grantlng water franchises, which falls to reçoive 
the requislte number of votes, but which Is nevertheless assumed to hâve 
been properly passed, both by the clty and the water company, and is 
acted upon accordingly,< is to be regarded as a contract bindlng the clty 
to pay the stipulated price for water furnlshed for public use pursuant 
thereto, so long as It accepts the same. 

4, Bamb. 

Where additions are made to the original plant of a water company 
npon mère informai application of its offlcers, without any ordinance or 
resolution prescrlblng terms and conditions, held, that the ordinance under 
whlcb the original plant was constructed should be looked to for such 
terms and conditions. 

This waa a suit in equity by the Dlinois Trust & Savings Bank 
against the Arkansas City Water Company and Arkansas City for 
the foreclosure of a trust deed, and an accounting as to certain 
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bonds secured thereby, which were issaed by the défendant water 
Company. 

Bossington, Smith & Dallas, for complainant 
Ady, Peters & Mcholson and Eaton, Pollock & Love, for défend- 
ants. 

WILLIAMS, District Judge. TMs is a suit in equity, brought for 
the purpose of accounting upon certain bonds and coupons issued by 
tlie défendant water company, and for the foreclosure of a certain 
deed of trust given to secure payment of the same. The facts, brief- 
ly stated, as gathered from the pleadings and évidence, are as fol- 
lows : < 

The défendant the city of Arkansas City is a city of the second 
class, under the laws of the state of Kansas. The défendant the 
Arkansas City Water Company is a private corporation organized for 
the purpose of constructing and operating a System of waterworks 
in said city. On the 21st day of December, 1883, the défendant city 
undertook to confer a franchise upon the Interstate Gas Company, 
also a private corporation, whereby a system of waterworks was to 
be erected and maintained in said city for a period of 21 years; pro- 
viding for the construction of a plant, laying of pipes, and the érec- 
tion of certain fire hydrants thereon, and making of certain exten- 
sions from time to time thereon, reqniring of the said Interstate Gas 
Company that ail such fire hydrants should hâve a certain standard 
of efficiency for the purpose of fire protection. Thereafter the plant 
was constructed, upon which were located 50 fire hydrants, being the 
number provided at the time such franchise and privilège were grant- 
ed. Thereafter the défendant the Arkansas City Water Company 
succeeded by purchase to aU of the rights, franchises, property, and 
duties belonging to and devolving upon the Interstate Gas Company. 
At the time of the construction of the original plant of 50 fire hy- 
drants, the Interstate Gas Company issued bonds to the amount of 
1200,000, and executed a deed of trust upon the plant, property, and 
franchise and incomes of the System to secure payment of the same. 
And, after the transfer of the works to the défendant the Arkansas 
City Water Company, it executed its bonds in the sum of $160,000, 
and the deed of trust upon ail of the property, rights, and franchises 
of said company to secure payment of the same, the said $150,000 of 
bonds and deed of trust being the same declared upon by the com- 
plainant in this suit. One hundred thousand dollars of such issue 
was used for the purpose of retiring the |100,000 in bonds issued by 
the said Interstate Gas Company. The proceeds of the remaining 
|50,000 in bonds was paid over to the défendant water company. 
Thereafter, from time to time, extensions were made to the original 
plant, and about 135 fire hydrants were added to the system, which 
extensions were made of four-inch mains. The said extensions were 
made upon application of the président of said water company, one J. 
B. Quigly, and were not made upon any formai resolution or ordinance 
of the défendant city. Afterwards, on the 16th day of September, 
1891, the défendant the city of Arkansas City purchased from the 
Arkansas City Water Company said entire system of works, and ail 
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the property, rights, and franchise of the défendant the Arkansas 
City Water Company, taldng therefor a deed of gênerai warranty m 
eTldence of said transfer of said property. The deed of trust herein- 
before mentioned was excepted from the covenant against incum- 
brances in said deed. No hydrant rental has been paid by the de- 
fendant city to the complainant or any one else for water furnished 
through said flre hydrants located upon said system since the Ist 
day of October, 1891. Upon the purchase of said system of water- 
works, the défendant city, by ordinance duly passed and published, 
repealed the said former so-called ordinance of said city, — No. 27. 
The complainant on the 18th day of October, 1892, the interest on 
said bonds being in default at said date, bronght this suit for an 
accounting of the amount due on said bonds and coupons in default, 
for the purpose of foreclosing said deed of trust, and for the account- 
ing with the défendant city, and also alleging in its biU of complaint 
that the transfer of said property to the défendant city was fraudu- 
lent, and was for the purpose of defeating the securifjr of the com- 
plainant for the payment of said bonds and interest thereon, and 
praying a decree of this court that the défendant the city of Arkansas 
City, in the purchase of said works, had assumed ail the debts, liabil- 
ities, and obligations of its grantor, the Arkansas City Water Com- 
pany, and also asking the appointment of a receiver. The défend- 
ant the Arkansas City Water Company was not served with subpoena, 
and has entered no appearance in this action. The défendant city 
answered the complainant's bill, alleging that the cohtract claimed 
to exist between the city and the Arkansas City Water Company by 
reason of said Ordinance No. 27 is void, for the reason that it did 
not hâve, upon its passage, the number of votes required by law ; 
that the several extensions of the wàterworks, and the addition of 
135 fire hydrants, and the rental therefor, did not constitute a bind- 
ing obligation upon the défendant city; that the additional flre hy- 
drants were erected upon a plant originally designed for but 50 flre 
hydrants; that such extensions were made of small pipe, in long 
Unes, and that the hydrants placed thereon were inefficient for the 
purpose designed by said contract, and could not be made to comply 
with the requirements for such flre hydrants; that said extensions 
were unnecessary; that flre hydrants were located so closely to- 
gether as to render a large number of them unnecessary for flre pro- 
tection, or any of the public purposes mentioned in said Ordinance 
No. 27; that said contract was illégal, unreasonable, and extortionate. 
The défendant city also denied that it had in any way assumed or 
become liable for the principal and interest upon the bonds, as alleged 
in the plaintifE's bill of complaint, or for the interest thereon, or that 
it had in any way assumed or agreed to pay the indebtedness of the 
Arkansas City Water Company provided thereby, and prays that 
the alleged contract between the défendant city and the Arkansas 
City Water Company provided for by said Ordinance No. 27 be de- 
clared null and void, and that the cily be relieved from the payment 
of ail hydrant rentals for the extra hydrants placed upon the exten- 
sions to said works. The complainant thereafter, by amendment to 
its bUl, avers that, notwithstanding the failure to enact said Ordi- 
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nance No, 27 as required by law, the défendant city had long used 
and recognized the same as an existîng contract between it and the 
Arkansas City Water Company; that by reason thereof it became 
and was a binding contract, notwithstanding the failure of said oity 
to enact the same as required by its charter and the laws of the 
State, — and also made due replication to the answer of the city. 
Upon issues so joined, évidence was taken, and the cause heard by 
the court 

The court having heretofore heard this cause, and decreed that the 
said city should pay hydrant rental for the original 50 fire hydrants 
located upon the works, as originally constructed, and should not be 
required to pay hydrant rental for said additional hydrants as were 
added thereto, thereupon one George E. Hopper, receiver in charge 
of said works under order of this court, applied to the court for ad- 
ditional hydrant rental, averring that the said hydrants on said ex- 
tensions were efiQcient, and in ail respects compKed with the condi- 
tions and requirements of the provisions of said Ordinance No. 27; 
and thereon testimony was taken, and submitted to the court, re- 
garding such eflaciency. Thereafter, for good cause shown, the de- 
cree, as heretofore placed of record in this cause, was set aside, and 
the case reopened for further considération and argument, and is 
now before the court upon the printed briefs of solicitors for com- 
plainant and the receiver in charge, and counsel for défendant city. 

Upon the trial of this cause it was not seriously contended by 
counsel for complainant that the défendant city had assumed the 
payment of, or was in any way personally liable for, the bonds in 
suit, and there is no évidence to warrant such flnding. The évidence 
also fails to disclose that there was any fraudulent intent or wrong- 
ful purpose on the part of the défendant city in the purchase of the 
works. It does, however, clearly appear from the évidence that the 
bonds in suit and the trust deed were duly made and executed by 
the défendant water company, and constitute a valid first lien upon 
ail the property, rights, and franchises of the Arkansas City Water 
Company, défendant, in said city; that the interest upon said bonds 
had been defaulted prior to the bringlng of this suit, by reason 
whereof the whole amount of said bonds had become due and pay- 
able, and the complainant entitled to a decree of foreclosure thereon. 

The serions controversy in this suit arises upon the following 
propositions : First. Does a city of the second class, under the laws 
of the state of Kansas, hâve the power to grant an exclusive right 
and franchise to a corporation to furnish water for public and do- 
mestic use within said city for a period of 21 years? Second. Was 
the so-called ordinance of défendant city, No. 27, legally enacted; 
and, if not, what rights, if any, were acquired under the same? Third. 
Should the défendant city be required to pay a stated hydrant rental 
upon any or ail of the additional flre hydrants placed upon exten- 
sions to the original plant? A décision of the foregoing propositions 
is necessary, to fully détermine the matters in controversy in this 
suit 

Eecurring to the first proposition, I cannot give my assent to the doc- 
trine 8o ably contended for by counsel for complainant in their ex- 
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haustive brief, that the défendant city had the power to grant an 
exclusive franchise, and for the period of time as set forth in said 
Ordinance No. 27 of the défendant city. The right to furnish water 
for public and domestic use within a city is a public service, and of 
such high conséquence to the public that it should at ail times re- 
main open to the control of the city council for the benefit of the 
public. The contract hère insisted upon would place the matter be- 
yond control of the council for a long period of time. This is in 
the nature of an attempt to create a monopoly, — a power which the 
city council never possesses, unless it is delegated in clear, nnmis- 
takable terms. This view is fuUy sustained by the following au- 
thority: Jackson County Horse E. Co. v. Interstate Rapid Transit 
Ry. Co., 24 Fed. 306; Omaha Horse K Co. v. Cable Tramway Co., 30 
Fed. 324; Saginaw Gas-Light Co. v. City of Saginaw, 28 Fed. 529, 540; 
aas-Iight Co. V. Middletown, 59 N. Y. 228; Chicago v. Kumpff, 45 Hl. 
90; Gale v. Kalamazoo, 23 Mich. 344; State t. Cincinnati Gas Light & 
Coke Co., 18 Ohio St 262; Logan v. Pyne, 43 lowa^ 524; Long T. 
City of Duluth, 49 Minn. 280, 51 N. W. 913. As supporting the same 
doctrine, also : Minturn t. Larue, 23 How. 433 ; Wright v. Nagle, 101 
TJ. S. 791. It does not, however, follow, in my judgment, that the at- 
tempt to grant such exclusive privilège for a flxed period of time 
would render the entire ordinance illégal. On the contrary, ail that 
this court now décides is that the city is not bound to accept the 
service tendered by the water company for any deflnite and flxed 
period of time, but, under contract made in pursuance of an ordinance 
legally adopted, the city should be held to pay the stipulated price, 
so long as it accepta the service offered in pursuance of the contract 
Whether Ordinance No. 27 was legally adopted, in the opinion of 
the court, is practically disposed of by the statute and the undisputed 
évidence in this suit. Section 765, Gen. St. 1889, reads as follows: 

"AU ordlnances of the city shall be read and consldered by sections at a 
public meeting of the council, and a vote on their final passage shall be 
taken by yeas and nays, which shall be entered on the journal by the clerk, 
and no ordinance shall be valid, unless a majority of ail the members 
elected, vote in favor thereof; provided, however, that when the conncU 
are ail présent and voting and there shall be a tie, the mayor shall bave 
the power to give the casting vote on the passage of any ordinance." 

The évidence shows that, at the time of the considération of said 
Ordinance No. 27, the said council of défendant city was composed 
of eight members, seven of whom were présent; four voting in the 
afiftrmative, and three in the négative, — the mayor not voting. This 
being true, the ordinance was thereby rejected. But it appears that 
the offlcers of défendant city and the Interstate Gas Company ail pro- 
ceeded upon the idea that said Ordinance No. 27 was duly adopted, 
and had beoome a légal ordinance of said city; that the original 
System of waterworks provided for in said alleged ordinance was 
put in by the Interstate Gas Company, and accepted by the city, in 
pursuance of said ordinance, and that there were attached thereto, 
for public use, 50 public flre hydrants, the efflciency of which was 
duly accepted by the mayor and council of said city, in pursuance of 
the ferma of said ordinance; and that the ci^ has ever since 
said time continued to use said 50 flre hydrants for flre protection. 
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The court therefore holds that the terms of said contract, and the 
érection and extension of said original System of waterworks under 
the same, constitute a contract on the part of the city with the own- 
ers of said waterworks, and that the city shall continue to pay for 
the use of said 50 hydrants, at the rate of $60 a year, so long as said 
city continues to use the same for fire protection, and that the 
water company, its successors and assigns, are entitled to the use of 
the streets, alleys, and public grounds of the city for the purposes 
of maintaining and operating said system of works. But the obliga- 
tion of this contract, like that of ail others, is mutual, and, to entitle 
a recovery for hydrant rental, the standard of efficiency must 
fairly comply with the terms of the contract, and that standard is as 
foUows: 

"That the works erected by the Interstate Gas Company, Its successors 
and assigns under thls ordlnance, are able to throw simultaneously, four (4) 
streams of water from any four (4) hydrants to be designated by the mayor 
and city counell through one hundred feet of two and a half inch rubber 
hose, and one Ineh ring nozzle, at least slxty-five (65) feet high from stand 
pipe alone and elghty-five feet high by direct pressure from pumps." 

The right of the water company, its successors and assigns, to re- 
cover from the défendant the said hydrant rentals for the 135 addi- 
tional fire hydrants shown by the évidence to hâve been placed upon 
extensions for the completion of the original system, is the only re- 
maining question. This is a question, I thlnk, important to the par- 
ties to this suit, but its détermination is necessary from the fact that, 
in the deed of trust sought to be foreclosed by complainant, suoh. 
hydrant rentals are assigned as a part of the security for the prompt 
payment of the bonds and interest thereon; and as the complainant 
asks a decree of foreclosure and sale of ail the property, rights, and 
franchises and income of the water company, it is important to know 
what the purchaser at snch sale shaU acquire by his purchase; and 
for the further reason, that it appear's from the évidence that no 
hydrant rental has been paid by défendant city since the year 1891, 
and the complainant prays for an accounting with défendant city as 
to the amount of hydrant rentals now due, and a decree for the same. 
Upon this branch of the suit a large number of witnesses were orally 
examined before the court, and many of the dépositions on file bear 
upon this question. If this olaim for hydrant rentals for fire hy- 
drants located upon extensions to the original plant is upheld, it 
fixes a charge of about |8,000 annually upon the défendant city. So 
great a charge upon the revenues of the city must rest upon some 
well-anthenticated enactment of the common council of said city, or 
upon a bînding and subsisting contract, in which the rights, duties, 
and liabilities of the respective parties are clearly deflned and set 
forth; and even then — such a contract, If found to exlst, belng in it» 
nature purely executory — ^the demandlng party takes upon Mmself 
the burden of proving a substantial compliance with the tenus and 
conditions of such contract before any recovery will be decreed there- 
for. A careful review of the évidence upon this proposition clearly 
shows that there is no ordinance or resolution of défendant city an- 
thorizing such extensions to be made. The évidence does show suoh 
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extensions to hare been made upon informai applications of the 
oflScers of défendant water company, without any apparent regard 
to the rights or necessities of the inJtiabitants of défendant city. In 
thèse informai orders for such extensions there is nothing prescrib- 
ing the efflciency of the service, or the terms and conditions upon 
which it ifl to be rendered, and the length of time during which 
such service shall continue is not specifled. Theref ore, a test of such 
efficiency having been once agreed upon between the parties, we must 
look to the original contract to find what the terms and conditions are 
upon which such additional service is to be tendered and received. 
Applying the test flxed in the original contract, I do not hesitate to 
eay that not one of the flre hydrants located upon extensions to the 
original plant com(^ up to the requirements of such standard of effl- 
ciency. The parties to this suit were at great pains to make ample 
tests of thèse flre hydrants under the supervision of compétent engi- 
neers and experts, who hâve testifled to the results. This évidence 
satisfles my mind that the hydrants located upon such extensions do 
not afford protection to the portion of the city in which the same are 
located, and are of no practical utility to the défendant city. It fol- 
lows that this claim for hydrant rentals must be denied, and is de- 
nîed. The decree heretofore entered in this suit having been set 
aside because the same was not in accord with the opinion of the 
court, a decree will now be entered in conformity witii tiiis opinion. 



BOARD OF COM'RS OF GRAND COUNTY v. KING. 

(Circuit Court of Appeals, Blghth Circuit February 18, 1895.) 

No. 452. 

L PowKB TO Tax— LœGisiiATiTB Fonction. 

The power to tax Is a législative functlon excluslvely, and cannot be 
exerclsed except In pursuance of législative authorlty. A court bas no tax- 
Ing powers, and can Impart none to tbe county authorltles. It bas no 
Jurisdiction to coferce tbe levy of a tax, except wbere the law bas made It 
the clear and absolute duty of tbe proper authorltles of the county to levy 
such tax. 

t. CoTiNTT Warrants. 

When a county Is authorized to levy a given rate of tax for gênerai 
county purposes, no holder of county warrants or of a judgment ren- 
dered thereon bas a right to demand that a spécial tax sball be carved 
out of tbls gênerai rate and levied for the exclusive purpose of paylng 
bis warrants or Judgment, imless tbe statute requlres It and leaves the 
county levylng board no discrétion. 

8. Mandamus— CoMPBi.iiiNG Lktt of Tax. 

It l8 not wltbln the power of * court to compel, by mandamus, tbe levy of 
a tax to pay a judgment agalnst a county, where no statute expressly makes 
It obllgatory pn such county to levy a tax for the piu-pose, and It does not 
appear that the Judgment was based on a bond or other security, Issued 
nnder a statute making it obllgatory to levy a tax to pay It 

Il SahB — Colorado Statutb. 

One K., tbe hôlder of a Judgment agalnst G. coimty, In the state of Colo- 
rado, appUed to tbe TJnlted States circuit court for a mandamua to compel 
the county to levy a tax to pay such Judgment Tbe cause of action on 
wblob thé Judgment was rendered dld not ap{»ëah Tbe statute of Colorado 
iB for«e whét) tb« Judgment was rendered (Oeiu St Colo. c. 28, S 7) provided 
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that when a judgment was rendered agalnst a county, the same might be 
paid by the levy of a tax on the taxable propërty of the county, or by a 
warrant drawn upon thé ordlnary county fund, but the county commlsslon- 
ers should not be required to levy a spécial tax unless in thelr discrétion 
they should se détermine. Udi, that the county commlssioners could not be 
deprlved of thelr option to pay the judgment by a warrant drawn on the 
county fund or of thelr discrétion as to levylng a spécial tax, by a man- 
damus compelllng them to levy a tax to pay the judgment 

In Error to the Circuit Court of the United States for the District 
<rf Colorado. 

This waa a pétition by Francis G. King against George Bunto, 
Thomas E. Pharo, and John Bowen, as members of the board of 
county commissioners of Grand county, for a peremptory mandamus 
compelling the respondents to levy a tax to pay a judgment against 
the county held by the petitioner. The circuit court issued the writ. 
Eespondents bring error. 

Francis G. Klng, the défendant In error, filed In the circuit court of the 
United States for the district of Colorado hls pétition against George Bunto, 
Thomas E. Pharo, and John Rowen, as members of the board of county 
commissioners of Grand county, Colo., plaintiffs in error, alleglng that 
the petitioner, on the 25th day of July, 1891, recovered a judgment in the 
circuit court of the United States for the district of Colorado, against the 
county of Grand, for the sum of $6,593 and costs of suit, taxed at $22.95; 
"that, by the laws of the state of Colorado as they now exist, the said 
défendants, acting as the board of county commissioners of the county of 
Grand, hâve the power and authority, and It is thelr duty, upon request, 
to levy or cause to be levled and assessed a tax upon ail taxable propërty 
In the sald county of Grand, sufQcient to pay the said judgment, interest, 
and costs in whole or any part thereof, and to levy such tax or a tax for 
that purpose from year to year as may be necessary to pay the fuU amount 
thereof, together with the interest and costs." The prayer of the pétition 
Is "that an alternative wrlt of mandamus may Issue out of and under the 
seal of this honorable court compelling the said défendants, and each of 
them, to levy a tax sufficient to pay sald judgment, interest and costs, not 
exceeding the limitation allowed by the statutes in such cases made and 
provided on the valuation of assessed propërty for the year 1893, and to 
make such levy when the annual tax levy for the year 1893 Is made, or to 
show cause before this honorable court, on some day to be fixed and In sald 
wrlt stated, why they should not make such levy; and that, upon return of 
the said alternative wrlt of mandamus, the said défendants be required to 
answer the allégations in this pétition contained; and that, upon a final 
trial or hearing herein, such writ be made peremptory, and a judgment 
entered In this court against the said défendants, commanding them, and 
each of them, to make such levy for the said purposes." The défendants 
were served with a copy of the pétition, which took the place of the alterna- 
tive writ, and appeared and demurred thereto, which demurrer was over- 
ruled. Thereupon the défendants answered, denylng that It was thelr duty 
under the laws of the state to levy the tax upon the propërty of the county 
sufficient to pay the plaintlffs judgment In whole or In part, or to levy a 
tax for that purpose from year to year or at ail. The answer avers that 
the county Is "practically Insolvent"; sets out the causes of Its Insolvency 
and poverty, and the utter InablUty of the county to coUect, or the taxpayers 
to pay, taxes In excess of the amount required to pay the ordlnary and neces- 
sary current expenses of the county; and concludes with this statement: 
"In View of ail which facts, and with careful considération of ail the Inter- 
ests Intrusted to thelr charge, the défendant, the sald board of county com- 
missioners of the sald county of Grand, belleve It to be Inexpedlent to levy 
and Impossible to coUect, In addition to the state and school district taxes, 
a tax of more than twenty mills on each dollar of valuation, which sald tax, 
Bine* tbe institution of this action, has been determlned upon by tbe order 
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of this défendant, and has been dlvlded as foUows: For road piirposes, 
three mills; for school purposes, four mills; for the gênerai connty fund, 
ten mlIls; and for the payment of outstandlng Indebtedness, three mllIs. 
That the said last-mentioued tax, when coUected, will be so appropriated 
and pald to the several créditons of the county as the law shall direct, and 
as the exigencies of the situation and the eqnltles of the credltors may 
then seem to require." The case coming on to be heard upon the pétition 
and answer thereto, the court rendered the foUowing Judgment: "It Is 
ordered that a peremptory wrlt of mandamus Issue out of this court, directed 
to the sald board of county commlssloners of the county of Grand, corn- 
mandlng and enjolnlng the sald board to levy a tax of not less than three 
mills, for the fiscal year endlng November 30, 1893, for the purpose of pay- 
Ing the judgment entered In the above-entitled cause, and the cost and 
Interest thereon accruing, includlng the costs of this proceeding to obtain 
a wrlt of mandamus. And It is further ordered that the said défendants, 
the board of county commlssloners of Grand county, also make a levy of 
not less than three mllls on the assessed value of property in sald county 
for each and every year hereafter imtll the full amount of sald judgment, 
Interest, and costs has been paid, or untll the further order of this court In 
the promises; and that, upon the neglect or refusai of the said board of 
county commlssloners in any year hereafter untll said judgment, Interest, 
and costs are fuUy pald and dlscharged, to levy a tax of not less than three 
mllls to pay on said judgment, the clerls of this court shall, at the request 
of sald plalntlff, Issue a peremptory wrlt directed to said board, command- 
Ing the sald board to malce such levy for the year for which such applica- 
tion was made,"— and afterwards issued a peremptory wrlt of mandamus, 
the materlal part of which reads as follows: "Now, therefore, we, belng 
wUllng that full and speedy Justice should be done In the promises, do hereby 
command you, the said board of county commlssloners of the county of 
Grand, to levy a tax of not less than three mills on the assessed value of 
property In said county, for the fiscal year endlng November 30, 1893, for 
the purpose of paying the Judgment entered in the above-entitled cause, 
and the cost and Interest thereon accruing, Including the costs of this pro- 
ceeding to obtain a wrlt of mandamus; and that in each year hereafter, 
untll full satisfaction of sald Judgment, with Interest thereon, and the costs 
aforesald, you levy, assess, and collect the same tax of not less than three 
mllls on the assessed value of property In sald county; and that you pay 
sald judgment, interest, and costs In full, lest complalnt shall agaln come 
to us by your defaults." 

Sam W. Jones and L. B. France, for plaintifl in error. 
Willard Teller (H. M. Orahood and E. B. Morgan, on the brief), for 
défendant in error. 

Before CAIDWELL, SAÎÎBOItN, and THAYER, Circuit Judges. 

OALDWELL, CSrcuit Judge (after stating the facts). The power 
to raise money by taxation is the highest attribute of sovereignty. 
It is a power absolutely essential to the existence of civil govern- 
ment. When properly exercised, it is the protection and défense of 
the state and the security of the citizen; but history shows that it 
may be converted into the most powerful engine of injustice and op- 
pression, and used to deprive the citizen of his property rather than 
protect Mm in its enjoyment The people of this country hâve stu- 
diously confined the exercise of this délicate and vitally important 
power to their immédiate représentatives. Nor bave they been will- 
ing to entrust their représentatives with its unllmited exercise, but 
hâve imposed on them constitutional restrictions and limitations in 
its exercise. They bave at ail times refused to confer it in any meas- 
are or degree on the executive or judicial departments of the govera- 
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ment Under our System of govemment, therefore, the power to 
tax is a législative function exelusively, and cannot be exercised ex- 
cept in pursuance of législative authority. There is no connection 
between the power to contract debts and the power to levy taxes. 
The power to contract a debt does not imply the power to levy a 
tax to pay it A county may lawMly contract debts which it has no 
power to levy a tax to pay. And a court may hâve jurisdiction to 
render judgment against a county without having the power to 
coerce the county authorities to levy a tax to pay it A court has 
no taxing powers, and can impart none to the county authorities. 
It has no jurisdiction to coerce the levy of a tax except where the 
law has made it the clear and absolute duty of the proper authorities 
of the county to levy such tax. When the law has made it the- duty 
of the levying court or board to levy a tax to pay a specified class 
of indebtedness, the fédéral court in which a judgment has been 
rendered on that class of indebtedness may, by mandamus, compel 
the assessment, levy, and collection of a tax to pay such judgment; 
but this, say the suprême court, is the limit of its power. "It cannot 
make laws when the state refuses to pass them. It is itself but the 
servant of the law. If the state will not levy a tax or provide for 
one, the fédéral judiciary cannot assume the législative power of the 
state and proceed to levy the tax." Meriweather v. Garrett, 102 U. 
S. 472. 

The case at bar was tried in the lower court on the pleadings. 
The plaintiffs whole case, as disclosed by his pétition, consists in an 
allégation of the recovery of the judgment, an averment that it is the 
duty of the board of county commissioners to levy a tax to pay it, 
and a prayer that a peremptory writ of mandamus may issue com- 
manding the board to make the levy. The nature of the cause of 
action or the kind of indebtedness upon which the judgment was 
recovered is not stated. The plaintiff does not rest his right to the 
writ upon the ground that the judgment was rendered upon the 
kind of indebtedness which the law makes it the duty of the board 
of county commissioners to levy a tax to pay. He rests hia right 
to the writ speciflcally and exelusively on section 8 of chapter 22 
of the General Laws of Colorado of 1877 (page 219, § 435), which 
reads as foUows: 

"When a Judgment shall be rendered against the board of county com- 
missioners of any county, or against any county offlcer, in an action pros- 
ecuted by or against him In his name of office, -when the same shall be 
paid by the county, no exécution shall Issue upon sald judgment, but the 
same shall be levied and paid by the tax as other county charges, and 
when so coUected shall be paid by the county treasurer to the person to 
whom the same shall be adjudged, upon the delivery of a proper voucher 
therefor: provided, that nothlng In thls section shall prohibit the county 
commissioners from paylng such Judgment by a warrant upon the county 
treasurer." 

In the brief of the learned connsel for the plaintiff, af ter quoting 
ihis section, it is said: "And this is the statute, and the only statute, 
that covers the case." This section of the statute was amended in 
Bome material respects more than fovi years before the plaintiff 
teoovered bis judgment The section as amended reads as foUows: 
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"Section 1. That section 7 of chapter 23 of the General Statutes o( the 
State of Colorado be and the same Is hereby amended so as to read as fol- 
lows; 'Sec. 7. When a judgment shall be glren and rendered agalnst a 
county of thls state in the name of its board of county commlssloners, or 
agalnst any county offlcer, in an action prosecuted by or agalnst him in 
hls oflaclal capacity, or name of office, when the judgment Is for money, and 
Is a lawful county charge, no exécution shall issue thereon, but the same 
may be paid by the levy of a tax upon the taxable property of sald county, 
and when the tax shall be collected by the county treasurer, it shall be paid 
over, as fast as collected by hlm, to the judgment creditor, or his or her 
assigns, upon the exécution and delivery of proper vouchers therefor; but 
nothing contained in this section shall operate to prevent the county com- 
missioners from paying ail or any part of any such judgment by a warrant 
drawn by them upôn the ordinary county fund in the county treasury: pro- 
vided, that the power thereby conferred to pay such judgment by a spécial 
levy of such tax shall be held to be in addition to the taxing power glven 
and granted to such board, to levy taxes for other county purposes, but the 
board of county commlssloners shall levy under this law only such taxes 
as they, in their discrétion, may deem expédient or necessary, and ail taxes 
levied by autborlty of this act shall not exceed one and one-half per centum 
on the dollar of assessed property for any one fiscal year: and, provided, 
further, that the powers hereln glven to the board of county commissioners 
shall not be construed as requlrlng sald board to levy any spécial tax to 
pay any Judgment, unless in its discrétion the sald board shall so détermine. 
• • *'" Act approved April 28, 1887. 

Touching this amended or substituted section, connsel for the 
plaintiff in their brief say: 

"It is clear, then, that section 7 of the statute as It existed before the 
amendment of April 28, 1887, is the statute under and upon whlch the 
right of the parties hereto mnst be dedded." 

The contention of counsel Is clearly untenable as applied to the 
case made by the pleadings. We recognize the well-settled rnle 
that, where negotiable bonds or other like securities are issued by 
a county under authority of an act of the législature which makes 
it obligatory upon the proper county authorities to levy a tax to 
pay them, the repeal of the act does not affect the power and 
duty of the county authorities to levy the tax. In such cases the 
provision of the law making it obligatory upon the county authorities 
to levy a tax to pay the indebtedness enters into and becomes a part 
of the considération of the contraet and the législature cannot re- 
peal the law requiring the levy of the tax without impairing the 
obligation of the contraet. Meriweather v. Garrett, supra; U. S. t. 
Jefferson Co., 5 Dill. 310, Fed. Cas. No. 15,472. But no claim is made 
that the judgment in this case was rendered on any such cause of 
action. There is, indeed, nothing in the record showing that the 
plaintififs judgment was rendered on any kind of a contraet, or that 
the cause of action upon which it was rendered had any existence 
before the repeal of the act. It is obvious, therefore, that a statute 
repealed four years before this judgment was rendered can hâve no 
bearing upon it In this connection we may observe that there is 
a wide différence between the rights of the holders of the negotiable 
bonds of a county, issued under spécial authority of the législature, 
to make subscriptions to the capital stock of railroads, or to fund 
floating indebtedness, or for other extraordinary expenditures, and 
the rights of the holders of ordinary county warrants. As we hâve 
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seen, the obligation and duty to levy the tax to pay the former clasa 
of indebtedness, as provided by the act authorizing its issue, con- 
tinues until the indebtedness is extinguished, notwithstanding the 
repeal of the statute; but in the case of ordinary county warrants 
there is commonly no obligation resting upon the county authoritiea 
to levy a spécial tax for the exclusive purpose of paying the warrants 
of some particular holder thereof. When a county is authorized to 
leTy a given rate of tax for gênerai county purposes, no holder of 
county warrants or of a judgment rendered thereon has a right to 
demand that a spécial tax shall be carred ont of this gênerai rate 
and levied for the exclusive purpose of paying his warrants or judg- 
ment, uniess the statute requires jt, and leaves the county levying 
board no discrétion. U. S. v. Miller Co., 4 Dill. 233, Fed. Cas. No. 
15,776. Any other rule would make it well-nigh impossible for a 
county indebted in any considérable amount to discharge its func- 
tions. Its entire revenues would be absorbed by exacting holders 
of its warrants, and no funds could be provided for defraying the 
most necessary objects of county govemment In most of the states 
the law authorizing the issue of county warrants contemplâtes that 
they will be satisfied f rom the ordinary county revenue or be absorbed 
in the payment of the county taxes. They are not negotiable in- 
struments, and are not intended to circulate as negotiable or com- 
mercial securities. In the case of Supervisors v. U. S., 18 Wall. 71, 
the suprême court held that, under the statutes of lowa, a mandamus 
could not issue to compel the county authorities to levy a spécial 
tax to pay a judgment rendered on coimty warrants. In the course 
of its opinion the court said : 

"They [county warrants] were such Instrumenta as the législature con- 
templated mlght be emplbyed In conducting the entrent and usual business 
©f the county. • • » They are aimply a means of antlclpatlng ordinary 
revenue." 

We need not inquii^ into the rights of holders of such warrants 
or the judgments recovered thereon, under the laws of Colorado, 
beeause there is nothing in the- record before us, which we can con- 
sider, that shows the plaintiff's judgment was rendered on county 
warrants. The plaintiff restingi his right to a mandamus solely on 
the fact that he has a judgment against the county, we proceed to 
inquire iRrhàt the rights of a judgment créditer of a county are under 
the Colorado law. Under the statute in force when the plaintiff's 
judgment was rendered and by which his right to the relief sought 
must be determined, the county has the option to pay any judg- 
ment against it by the levy of a tax or by a warrant drawn upon the 
ordinary county fund in the county treasury. In this respect the 
repealèd section 7 and the section enacted in lieu of it are identical. 
The statute cbnf ers on the board of county commissioners tlié option 
to pay a judgment by the levj of a tax dr by drawing a warrant on 
the tJieasury, and it îk not compétent for any court to deprive the 
board of its: right to exerciàe this option. In the case of gtoddard 
▼. Be&tonj 6 GolO; 508, 517, the suprême court of Colorado, epeaiking 
of the obligations imposed on the counlyby the original seotifHt 7, 
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"If no appeal la perfected or mpersedeas allowed, provision must be nmde 
for the payment of the Judgment. Thls may be done either by the levy of 
a tax or by a warrant on the county treasury. In case the commisslonens 
delay or r^se to make provision for payment, a writ of paandamus wUl lie 
to eompel them to act" 

The case of State t. Township Committee, 43 N. J. Law, 518, ia 
identical in principle with the case at bar. A New Jersey statute 
empowered the authorities to borrow money by the issue of town- 
ship bonds to pay a certain class of indebtedness or to pay it by the 
levy of assessments upon the lands beneâted by the improvement 
The alternative writ of mandamus commanded the authorities that 
"they do borrow such sum. or sums as may be necessary to pay," etc. 
The writ was held bad. The court said: 

"The duty enjoined upon the défendants is to pay. The money wherewlth 
to malse payment may be derived from the assessments or from the issue 
of township bonds. The relators cannot arbitrarily sélect the means by 
which the défendants shail perform their duty. If the method of perform- 
Ing the duty is discretlonary and optlonal, a mandamus to eompel the 
défendant to do it in a particular manner is defective, xmless it shows the 
Impossibillty of the défendant exercisLng the option." 

A similar question arose iu the case of Queen v. Southeastem Ry. 
Co., 4 H. L. C5as. 471. Under 8 & » Viot. c. 20, § 46, a railway Com- 
pany has the option, when its line of railway crosses a tumpike 
road or public highway, either to carry the road over the railway 
or the railway over the road. It was held that a railroad company 
could not be deprived of its right of option under this act, and that 
a mandamus could not rig'htly issue commanding a company to do 
one of thèse two things, unless the writ showed on its face circum- 
stances which established the impossibillty of the company exerds- 
ing the option which belonged to it under the act 

The court below erred, therefore, in issuing a peremptory man- 
damus requiring the board of county commissioners to pay the plain- 
tiff's judgment by the levy of a tax, and thus depriving them of their 
option to pay it in warrants if they elected to do so. 

It is fnrther provided by section 7 as amended : 

"That the powers herein given to the board of county commissioners shall 
not be construed as requiring said board to levy any spécial tax to pay any 
judgment unless in its discrétion, the said board shaU so détermine." 

By this provision the question whether a spécial tax shall be levled 
to pay a judgment in any case is left to the discrétion of the board 
of county commissioners. It was undoubtedly compétent for the lég- 
islature to vest this discrétion in the board of county commissioners 
as to ail judgments except those recovered on causes of action that 
accrued under statutes which made it the duty of the board to 
levy a tax for their payment But, as to judgments based on in- 
debtedness as to which no such obligation exists, there is no im- 
pediment in the way of the législature withholding altogether the 
power to levy a spécial tax for their payment, and^ if it grants the 
taxing power at ail for the payment of such judgments, it may im- 
pose jnst such conditions and limitations on its exercise as it sees 
proper. Under this act, the discrétion as to the levy of the tax 
Îb vested in the board of county commissioners, because they are 
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charged with the administration of the affaîrs of the county, and 
famlliar with its financial resources and its needs and the condition 
of its taxpayers. It is not reasonable to suppose that the législa- 
ture would ever invest a fédéral court with the exercise of this 
discrétion. 

It is a fundamental rule, underlying the entire jurisdiction by 
mandamus, "that in ail matters requiring the exercise of officiai 
judgment or resting in the sound discrétion of a person to whom 
a duty is conflded by law, mandamus will not lie either to control 
the exercise of that discrétion or to détermine upon the décision 
which shall be finally given." High, Extr. Rem. § 42, and cases 
cited. "It cannot issue in a case where discrétion and judgment 
are to be exercised by the officer." U. S. v. Seaman, 17 How. 225, 
231; Heine t. Coramissioners, 19 Wall. 655; Id., 1 Woods, 247, Fed, 
Cas. Nq. 6,325, opinion by Mr. Justice Bradley. 

In the late case of U. S. v. Lamont, 15 Sup. Ct. 97, the court say: 

"It Is elementary law that mandamus will only lie to enforce a ministerial 
duty as contradistlnguished from a duty whlcU is merely fliscretionary." 

After citing numerous authorities, the court proceeds: 

"The duty to be enforced by mandamus must not only be merely minis- 
terial, but it must be a duty which exista at the time when the applicatiou 
for the mandamus is made. Thus, m the case of Ex parte Rowland, 104 
tJ. S. 604, this court, spealiing through Mr. Chief Justice Waite, said: 'It is 
settled that more cannot be required of a public offlcer by mandamus than 
the law bas made It his duty to do. The object of the writ is to enforce 
the performance of an exlsting duty, not to create a new one.' Moreover, the 
obligation must be both peremptory, and plalnly deâned. The law must 
not only authorize the act (Com. v. Boutwell, 13 Wall. 526), but it must 
requlre the act to be done. 'A mandamus will not lie against the secretary 
of the treasury unless the laws requlre him to do what he is aslied in the 
pétition to be made to do' (Reeside v. Wallier, 11 How. 272. See, also, 
Secretary v. McGarrahan, Wall. 298); and the duty must be 'clear and 
Indlsputable' (Commlssloners v. Asplnwall, 24 How. 376)." 

The judgment of the circuit court is rêver sed, and the cause re- 
manded, with directions to grant a new trial. 



DBLAWARE, L. & W. R. CO. v. ASHLEY. 

(Circuit Court of Appeals, Third Circuit. Aprll 22, 1885.) 

No. 2. 

Railroads— Passbngebs— Validity op Relbasb. 

Plaintiff was employed by one J., a shipper of poultry lu car-load lots, 
to travel with the cars of poultry, and care for the fowls. J. shlpped, by 
the 0. Ry. Co., a car of poultry, the blU of lading stipulating that the 
same should go to its destination via D., L. & W. from BufCalo, and that 
the man in charge should pass free, and the through waybill stating the 
same condition. Plaintiff sccompanied the car. The D., L. & W. Ry. 
Co. received the car, with the waybill, and passed plaintiff free, but 
required him to sign a release of any clalm for damages. Plaintiff was 
Injured in an accident on the D., L. & W. road. Eeld that, the transporta- 
tlon of plaintiff having been part of the considération of the contract 
with the initial railway company, plaintiff was a passenger for hlre, 
and, tiie D., L. & W. Ry. Co. having been bound, if it accepted the car 

v.67p,no.2— 14 
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and waybill, to carry plaintiff in accordancC wlth such contract, hl« 
release was without considération and invalid. 
i. Samb — Négligence— Question for Juky. 

The accident was caused by the breaking up of tlie freight train on 
which plaintifC was traveling into several parts, and their collision wlth 
each otLer. The cars had been inspected but a short time before the 
break occurred, and no defect discovered, but it was contended the in- 
spection was superficial. One brakeman was on the engine and another 
in the caboose. The rules of the rallway company provided that no 
brakeman should be allowed to leave hls post while the train was in 
motion, that conductors must see that brakemen did not remain in the 
caboose, and that brakemen must not ride on the engines. HeUl, that there 
was sufficient évidence of négligence on the part of défendant to go to 
the jury. 

8, SaME — CONTRIBUTORY NEGLIGENCE. 

Scld, further, that it could not be held, as matter of law, that plaiutifC 
was guilty of contributory négligence in lying down in the caboose after 
the break occurred. 

4. Evidenck—Kes Gkstab. 

Bdd, further, that it was not error to admit, as part of the res gestae, 
déclarations of plaintifC as to how he came to be in the caboose, made 
after the accident happened, but while plaintifC was still lying in the 
caboose, and sufCering acutely from the pain of his injuries. 

6. Railhoads— Degree of Cake Required. 

The court charged that the law does not exact from railroad com- 
panies ail the care and diligence which can posslbly be conceived, but 
does require, either upon freight or passenger trains, everything neces- 
sary to the security of the passenger, reasonably consistent with the 
business of the carrier, and that this rule applies irrespective of any 
distinction made by the company in the character of Its trains, but that 
under it a passenger on a freight train acquiesces in ail the usual inci- 
dents of a freight train managed by prudent menu Héld, that thls charge 
was as favorable as the défendant could ask. 

In Error to the Circuit Court of the United States for the Dis- 
trict of New Jersey. 

This was an action by Thomas Ashley against the Delaware, 
Lackawanna & Western Railroad Company to recover damages for 
Personal injuries. The plaintiff recovered a judgment in the oirciut 
court Défendant brings error. AfQrmed. 

Flavel McGee, for plaintiff in error. 

John T. GriiiQths and William T. Edwards, for défendant in error. 

Before ACHESON and DALLAS, Circuit Judges, and BUPFING- 
TON, District Judge. 

BUFFINGTON, District Judge. This case arises upon a writ of 
error sued ont by the Delaware, Lackawanna & Western Railroad 
Company to reverse a judgment recoTered against it by Thomas 
Ashley in the circuit court of the United Stateâ for the district of 
New Jersey for personal injuries. , The facts of the case are thèse: 
Ashley, the plaintiff, resided in the state of Indiana, and was in 
the employ of one Jordan, of Indianapolis, who was a large shipper 
of car loads of poultry from that région to New York. For two 
years Ashley had accompanied suÇh cars of poultry freé of extra 
charge, and had fed and watered the f owls en route. On March 
11, 1892, Jordan delivered to the Cleveland, Cincinnati, Chicago & 
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St. Louis Eailway Company a car of live poultry for transportation 
to New York; the bill of lading stipulating, "Via D., L. & W. from 
Buffalo," and "Man in charge to pass free from Indianapolis," and 
the through waybill stating, "To go via D., L. & W. from Buffalo," 
and "Pass man in charge free from Indpls." The défendant Com- 
pany received the car with the accompanying waybill at Buffalo, and 
issued a permit to Ashley "to ride free on train with car 273, • • • 
subject to the conditions this day signed by him," which conditions 
stipulated, inter alia, for a release to défendant for injury to person 
"while using said permit, even though such loss, injury, or damage 
should be caused by the négligence of the company or its agents." 
Between 5 and 6 o'clock on the evening of March 16th the train, 
a part of which the poultry car was, and consisting of locomotive, 
about 20 freight cars, and a caboose, and a crew of an engineer, 
fireman, three brakemen, a conductor, and a flagman, left Wash- 
ington, N. J., where the cars were inspected, and from thence pro- 
ceeded some threé miles, to the Port Murray water station. Hère 
it stopped for water. While passing through Ramsay's eut, a 
short distance beyond the water station, the caboose and two cars 
were found by those on board them to hâve parted from the forward 
part of the train. They were promptly stopped, and a flagman sent 
back, who flagged an approaching wildcat train, which was known 
to be following. The wildcat engine then pushed the caboose and 
freight cars out of the eut, so the trainmen could see and signal 
the forward part of the train when it returned to pick up the 
parted cars. The wildcat engine, with steam up, remained stand- 
ing about 10 or 15 feet back of the caboose. The conductor and 
one of the brakemen went to the foremost car, to await the return 
of the forward part of the train. The flagman went into the ca- 
boose, and began making out his report, and Ashley, the plaintiff, 
came in, and lay down on one of the caboose bunks. The night 
was dark. The middle brakeman was on the rear of the train when 
the séparation occurred, alleging that after leaving the water sta- 
tion he had come to the caboose to get his overcoat and rubbers, 
preparatory to going forward on the train to use the brakes on a 
descent beginning at Rockport summit. This was the situation 
about 7 o'clock on the rear portion of the train. The grade from 
Eamsay's eut to Rockport summit was rising, but not continuously 
60. It was broken at places by "sags" or dépressions. As he was 
nearing the summit, the engineer failed to see the caboose light, 
and at once signaled for it. Keceiving no response, and unable to 
see by reason of escaping steam, he slowed down, and sent back 
the forward brakeman, who was on the rear of the engine, to see 
the situation. In point of fact, two breaks had in the meantime 
happened in addition to the flrst one. The engine and 3 cars had 
broken from the other 15 cars, and of thèse 15, 2 or 3 cars had 
broken loose at the rear end. This left the train in four piecesj 
as follows: The engine and 3 cars, slowed up, and just reach- 
ing the summit; about 12 or 13 cars following; back of thèse, 
a third section, oif 2 or 3 cars; and the caboose and 3 cars, stationary 
at Ramsay's eut. Very shortly after slowing up, the forward sec- 



212 FEDERAL EEPOBTBB, Vol. 67. 

tion was struck by the second, and immediately the third struck 
the second. One of the cars in the flrst section was derailed. The 
striking cars rebounded, and started slowly on the down grade 
towards the eut, with no one aboard. The flrst intimation the look- 
outs on the rear section had was a lumber car looming ont of the 
darkness. They shouted, and the flagman in the caboose and ail the 
train hands got eut or olî. The third section struck the fourth, and 
this was immediately succeeded by a more violent second collision, 
caused by the second section striking the third. The caboose was 
driven into and mounted the wildcat engine, and tore off its valves. 
The escaping steam entered the caboose, and scalded the plaintiff. 
Of theserious character of his injuries, and of the amount of damages 
recovered, no question is raised, if in other respects there was no 
error. The assignments of error résolve themsehves into five groups: 
(1) Was the release of the plaintiff valid? (2) Was there évidence 
of négligence on part of défendant to submit to the jury? (3) Was 
the court bound to give binding instructions that Àshley was guilty 
of contributory negligenct ! (4) Was there error in the admission 
.or rejection of certain évidence? (5) Did the court fix an undue 
measure of care or diity as due from the défendant? 

By the contract between thé initial company and Jordan, the car 
.and one man, in considération of an agreed-upon freight charge, 
were to be carried to New York. The plaintiff was a passenger 
for hire, for his passage was one of the mutual terms of the arrange- 
ment for carrying the poultry. Had Ashley, being a passenger for 
hire, given a release to the initial company for the négligence of its 
servants, it would hâve been void. Kailroad Co. v. Lockwood, 17 
Wall. 358; Railway Oo. v. Stevens, 95 U. S. 655; and Liverpool & 
G. W. Steam Co. v. Phénix Ins. Co., 129 U. S. 440, 9 Sup. Ct. 469. 
The release given by Ashley to the défendant company when it re- 
ceived him and his car cannot hâve any greater weight. With the 
car it received the through waybill, and if it accepted them it m ust 
accept them cum onere, which was the transportation of Ashley. 
No considération whatever passed to him on signing the release, 
for by the original arrangement he already had a right to accom- 
pany the car to its destination. He was a passenger for hire, and 
as such the défendant was responsible for any injury to him result- 
ing from the négligence of its servants. 

This brings us to the second question, was there évidence of such 
négligence to submit to the jury? Clearly so. The company rules 
provide: Rule 47: "Every engineman is authorized to require the 
brakemen on his train to be at their posts; and no brakeman will 
be allowed to leave his post, or be in the car when the train is in 
motion." And 101: "Conductors of both passenger and freight 
trains are required to see that their brakemen do not remain inside 
the cars or cabooses, while the train is in motion, longer than is 
necessary to perform their indoor duties. • * « Brakemen 
must not ride on the engine." The court would not hâve been war- 
ranted in taking the case from' the jury, for (under the rules of the 
company) on the évidence several éléments of négligence were al- 
légea upon which it was the province of the jury to pass. Was It 
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négligence in John Brady, the forward brakeman, to remain on tlie 
tender of the engine instead of on the forward part of the train? 
Was it négligence in Michael Brady, the middle brakeman, to be in 
the caboose instead of on the body of the train? Was the inspec- 
tion a négligent and insufflcient one? And, lastly, was it négli- 
gence to leave the wildcat engine so near the caboose in view of 
the broken condition of the train? The facts were such that 
reasonable men might fairly differ as to whether there waa négli- 
gence or not, and where such is the case, the jury, not the court, 
must décide. Kailway Co. v. Ives, 344 U. S. 408, 12 Sup. Gt. 679. 
î^or would the court hâve been justified in giving positive instruc- 
tions that Ashley was guilty of contributory négligence. The 
terms of his permit did not require him to ride with the poultry 
car, and during many preceding trips he had occupied the caboose 
with the full consent of those in charge of the trains. Whether 
he was guilty of contributory négligence was, under the facts of 
this case, a question for the jury. It was fairly submitted to them 
by the judge below. 

The gist of the défense was that the accident was unprecedsnted, 
extraordinary, and totally unexpected. Conceding, for présent pur- 
pose^, that Ashley went to sleep in the caboose (which, liowever, 
was one of the questions submitted to the jury), it cannot be said 
that he was, as a matter of law, guilty of contributory négligence in 
assuming that that would follow which the defendant's experienced 
employés looked for, namely, that the balance of the train was 
under the control of the engine, and would be backed slowly as 
soon as the break was discovered. We think the question of 
contributory négligence, under the facts and complicated questions 
of this case, was one to be decided by the jury, and it was left to 
them by the court in language of which the défendant had no right 
to complain. 

Exception is taken to the testimony of Smith Hoover, showing 
the déclarations of the plaintiff, made after the accident, viz.: 
"They told me to lay down hère, and it would be ail right; and it 
wasn't ail right." The learned judge thought it part of the res 
gestae, and admitted it. We cannot say there was error in so 
doing. In the nature of things, there cannot be a sharply-deflned 
line between what is and what is not permissible as part of the res 
gestae. In this debatable région a margin must be left for the 
exercise of the sound discrétion of the trial judge. We cannot 
say there was error committed in this regard in the présent case. 
It is not shown just how long after the accident Hoover arrived. 
Certain it is Ashley was stlll lying in the caboose. He was "going 
on terrible," as the witness says. No physician had arrived, nor 
steps beon taken to relieve him. Thèse spontaneous and repeated 
utterances from a man in the condition of the plaintiff, while on the 
very spot of the accident, and shortly foUowing its occurrence, are 
so closely connected with, and a part of, the accident itself, that it 
was not error to admit them. Insurance Co. v. Mosley, 8 Wall. 
397. Nor was the court in error in ruling out the answer of 
Michael Brady, the middle brakeman, who was asked whether there 
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was anything in tlie requirement of liis duty which required Mm, 
while the train M'as goiug at that point under steam, to be ont on 
the middle of it. It was not the j^rovince of the witness to dé- 
termine whether he had done his duty; that was essentially the 
right of the jury. After the facts were laid before them, it was 
properly left to them. Elder v. Coal Co., 157 Pa. St. 499, 27 Atl. 
545. The same remarks apply in a gênerai way to the question 
which Thompson, the tiagman, was not allowed to answer. He 
was, in effect, asked to take ail the facts and surroundings of the 
case into considération, and draw a conclusion which, if material to 
the issue, it was the duty of the jury alone to do. 

Taking the charge and the points together, no error was commit- 
ted in laying down the measure of care required of the défendant 
Company. In the charge the attention of the jury was called to 
the fact thatj the plaintiff was traveling on a freight train, and that 
in taking passage thereon he accepted the usual incidents of such a 
train. The court said: 

"The law does not, indeed, exact from railroad companles ail the care and 
diligence which the human mind may possibly conceive, nor such as will 
render the transportation of passengers free from ail péril. It does not 
require, for Instance, steel rails and granité ties, because they are more 
lastlng and less liable to decay than iron and wood. Nor upon freight 
trains, although passengers may be carried upon them at Intervais, must 
there be air braises, bell ropes, or a bralieman upon each car. But the law 
does require everything necessary to the securlty of the passenger, whether 
upon freight or passenger trains, and reasonably consistent with the busi- 
ness of the carrier, and the means and convenienees employed. Thls rule 
applies Irrespective of any distinction made by the company In the char- 
acter of its trains. Under it, however, when a passenger upon a freight 
train accepts and takes passage, he acquiesces in ail the usual Incidents of 
a freight train, managed by prudent and compétent men." 

This instruction in the gênerai charge was as favorable as the 
défendant could ask for, and, taking the gênerai language of the 
points in connection with this spécifie application of the law to 
the facts of the case, the court eommitted no error in its submission 
in that regard. After a careful examination, we are of opinion the 
case was fairly submitted to the jury, and the judgment must be 
afflrmed, with costs. 



TEXAS & P. RY. co. v. BARRETT. 

(Circuit Court of Appeals, Fifth Circuit. Febniary 5, 1895.) 

No. 226. 

1. Nbgligencb — Degrbe of Caee Required. 

Those who use and control such agencies of power and danger as a 
locomotive, charged with steam to propel trains of cars, must use such 
a measure of care and skill as will bear proportion to the conséquences 
liable to follow from the want thereof. 

2. Same — Kbsponsibilitt of Masteb. 

Plaintiff, a foreman employed In the yard of défendant railway com- 
pany, was injured by the explosion of a locomotive standing in the yard. 
PlaintifC's duties had nothing to do with the locomotive. It appearedi 
that the explosion was due to the defective condition of some of the- 
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stny bolts in the boller, and there was erldence tending to show that 
siich (lefects mlglit hâve been discovered by proper inspection. The court 
Instructed the jury, in substance, that the master is not the insurer oC 
the safety of his engines, but is required to exercise only ordinary care, 
such as a prudent man would use, to l^eep them in good repalr; anU 
that if the jui-y believed that the boiler whlch exploded was defectlve. 
and the defendant's servants, by reasonable care, might bave linown of 
such defects, then the défendant would be responsible. It refused to 
give instructions, aslced by défendant, to the efCect, in substance, that 
If the défendant used ordinary care in the sélection of the engine, and 
In the sélection of a compétent man to inspect it, and such inspector 
negligently failed to discover or report the defects In the engine, the de- 
fendant would not be liable. Meld no error. 

In Error to the Circuit Court of the United States for the North- 
«rn District of Texas. 

This was an action by W. K. Barrett against the Texas & Pacific 
Kailway Company, to recover damages for personal injuries. The 
plaintiff recovered a judgment in the circuit court for $3,800. De- 
fendant brings error. 

The défendant requested the court to give the jury the foUowing instruc- 
tions: "(1) You are instructed that if you believe from the évidence that 
défendant used ordinary care in the sélection of the engine in question, and 
used the same care in the sélection of a compétent man to inspect It and 
keep it in reasonably safe condition, and if you believe from the évidence 
that the person so employed to inspect said engine and keep it in repair did 
exercise ordinary care in its inspection and keeping it in good condition, 
you will find for the défendant. (2) You are Instructed that if the défend- 
ant used due care in the sélection of the inspector, Stevenson, and exer- 
cised reasonable supeiTision over him, and that said Stevenson negligently 
failed to properly inspect the engine ija question, so that in conséquence of 
such failure on his part the explosion in question occurred, his omission of 
care would be the négligence of a fellow servant, for which the défend- 
ant would not be responsible. (3) You are Instructed that if you believe 
from the évidence that the défendant origlnally provided a reasonably 
safe engine, and that it used reasonable care to employ a compétent in- 
spector to keep said engine la repalr, and that it used reasonable super- 
vision to see that such inspector performed his duty, you will find for de- 
fendant (4) You are instructed that the presumption is that the défend- 
ant performed Its duty la respect to furnishing a reasonably safe engine, 
and In respect to keeping same in reasonably safe repair, and that it de- 
Tolves upon the plaintiff to establish by a prépondérance of the évidence 
that défendant failed to discharge its duty either in supplying such engine 
or In keeping it in good condition. (5) Défendant asks the court to Instruct 
the jury herein to retum a verdict for the défendant." The above spécial 
instructions, whlch were separately presented and asked, the court i-efused, 
and the défendant excepted. 

The court charged the jury at the request of défendant as follows: "You 
are instructed that the master is not the insurer of the safety of its en- 
gines, but is required to exercise only ordinary care to keep such engines In 
good repair, and If he bas used such ordinary care he is not liable for aoy 
isijury resulting to the servant from a defect therein not discoverable by 
Buch ordinary care. You are instructed that the mère fact that an injury is 
received by a servant in conséquence of an explosion will not entltle him 
to a recovery, but he must, besldes the fact of explosion, show that It re- 
sulted from the failure of the master to exercise ordinary care either in 
«electing such engine or in keeping it in reasonably safe repair. You are 
Instructed that a railway company is not required to adopt extraordinary 
tests for discovering defects in machinery, which are not approved, practica- 
We, and customary; but that it fulfllls Its duty in this regard if It adopta 
«uch tests as are ordinarily In use by prudently conducted roads engaged 
ia llke business and sijirrounded by like circumstances." And in its gênerai 
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charge as follows: "In this case the jury are insti-ucted that plaintiff siuea 
défendant for twenty thousand six hundred (!f20,600) dollars damages, 
which he says he bas sufCered by reason of injuries inflicted on him at 
Fort Worth, Texas, on February 19, 1893, by tlie explosion of a locomotive 
engine operated by défendant. Plaintiff in hls pleadings says that said en- 
gine and Its boiler were defective, in this: That many of the stay bolts in 
the boiler were broken, and that bands of many of the stay bolts were 
worn and corroded by rust; that the sheets of many parts of said engine 
and its boiler were corroded and eaten away by rust; that said defects in 
said engine and boiler were known to défendant before said explosion, or 
could hâve been known had It exerclsed proper care In the inspection there- 
of. (2) Plaintiff says that by tlie explosion of said boiler he was seriously 
and permanently injured in and about the legs, bips, shoulders, spine, etc. 
That as a resuit of said injury plaintilï suffered, now suffers, and will con- 
tinue to Buffer ail his life under physical and bodily pain and great mental 
angulsh. That he has expended $500 on accoimt of his injuries. That when 
injured he was earning $100 per month. That since said injuries, and by 
reason thereof, he has been unable to pursue any business in the line of his 
occupation. (3) A railway is bound to use ordinary care to furnish safe ma- 
chineiT and appliances for use by its employés in operating its road, and, 
if ordinary and reasonable care is not exerclsed by the company to do this, 
It would be responsible for the injuries to its servants caused by such neg- 
lect. The neglect of the servant to whom the company intrusted such duties 
is the neglect of the master. By 'ordinary care' is meant such as a prudent 
man would use under the same circumstances. It must be measured by the 
character and risks of such business; and where such persons, whose duty 
It is to repalr the appliances of the business, know, or ought to know by 
the exercise of reasonable care, of the defects in the machinery, the com- 
pany is responsible for his neglect. (4) If the jury believe from the évi- 
dence, under the foregoing instructions, that the boiler which exploded and 
Injured the plaintilï was defective and unfit for use, and that defendant's 
servants, whose duty It was to repair such machinery, knew, or by reasona- 
ble care mlght hâve known, of such defects In said machinery, then such 
neglect upon the part of Its servants is imputable to the défendant, and if 
said boiler exploded by reason of said defects, and injured the plaintiff, the 
défendant would be responsible for the injuries inflicted upon plaintiff, if 
plaintiff in no way, by his own neglect, contributed to his injuries. (5) Au 
employer of labor, in connection with machinery, is not bound to Insure the 
absolute safety of the mechanical appliances which he provîdes for the use 
of his employés, nor is he bound to supply for their use the best and safest 
and newest of such appliances, but is bound to use ail reasonable care and 
prudence for the safety of those in hls service, by provldlng them with 
machinery reasonably safe and suitable for use, and the llke care devolves 
upon the master to keep it in repair. (6) The burden of the proof Is on the 
plaintiff throughout this case to show that the boiler and engine that ex- 
ploded were Improper appliances to be used on its railroad by défendant; 
that by reason of the partlcular defects pointed out and insisted on by 
plaintiff the boiler exploded and injured plaintiff. The burden is also on 
plaintiff throughout to show you the extent and character of his sufferings, 
and the damages he has suffered by reason thereof. You must also be sat- 
isfled that plaintiff was ignorant of the defects In the boiler that caused 
its explosion (if the évidence convinces you that such were the case), and 
that he did not by his négligence contribute to his own Injury." 

On the 19th day of February, 1893, W. K. Barrett, the appeUee, who was 
plaintiff in the court below, was in the employ of the Texas Pacific Railway 
Company in the capacity of a night flreman of a switch engine, then and 
there in use in the yards of said company at Ft. Worth. On the night of 
that day the company, by Its employés, placed upon a track upon said yard 
a locomotive engine, with steam up, to take out a train. Whlle appellee waa 
standing near this engine In the yard It exploded, blowing him a consid- 
érable distance from the place he was standing. He wâs struck by a part of 
the engine's jacket, scalded, and was seriously and permanently injured. 
He allèges that said explosion and Injury to him were caused by defendant's 
négligence in failing to furnish a safe and suitable engine, and that tibe 
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explosion of sald engine resulted from the defectlve, weak, and unsafe con- 
dition in whlch it was at and before the explosion. It is charged that many 
of the stay bolts in the boiler of said locomotive were broken; that it was 
eut of repair; that the heads of many stay bolts were corroded by rust, 
and that the boiler could not bear and stand the pressure of steam; and 
that the défendant, at and before the tlme of the explosion, was and had 
Deen négligent and careless in not properly Inspectlng and causlng the 
boiler on said engine to be properly repalred; and that the défendant knew, 
or ought to hâve known, that the engine was In a dangerous and unsafe 
condition. The défendant company answers by a gênerai déniai, and says, 
If the plalntlif was injured as he clalms, It resulted from and was caused 
by the négligence of his fellow servants; and, further answering, it avers 
that it exercised due care in the sélection tt the engine alleged to hâve ex- 
ploded, and in keeping it in a reasonably safe condition and good repair; that 
it used due care in the sélection, employaient, and rétention of compétent and 
sklilful servants to inspect said engine from tlme to time, and to keep same 
In good repair, and that to such servants was committed the Inspection o* 
said engine, and the keeping of same in good condition and repalr, défendant 
exerdsing over them such supervision and control as to render reasonably 
sure the faitbful.and efficient performance of said duties, and that défendant 
used ail the care that the law required in respect to the procurement and 
keeping in good condition and repair sald engine; and this défendant is ready 
to verify. Further answering herein, défendant avers that the person to 
whom it committed the duty of inspectlng said engine, and keeping same In 
good repair and condition, carefully inspected same, and kept same In good 
repalr and condition; and this défendant is ready to verify. 

T. J. Freeman, for plaintifl in error, 
W. S. Simkins, for défendant in error. 

Before McCORMICK, Circuit Judge, and BRUCE ai J TOUL- 
MIN, District Judges. 

BRUCE, District Judge (after stating the facts). The leading 
fact in the case is the explosion of the boiler while the locomotive 
was at rest, standing in the yard of the company, with no extra 
pressure of steam, waiting to take ont a train. How is this ex- 
plosion to be accounted for? Can it be done on the theory of 
inévitable accident, which prudence and care could not reasonably 
hâve guarded against? Effects like this must hâve a cause, and 
the science of physics is in aid of an effort to discover the cause. 
Soon after the explosion a number of persons, whose testimony 
is in the record, came upon the yard where the explosion took 
place, and made examination of the pièces and broken fragments 
of the boiler, and their testimony tends to show, if it does not 
fully establish, that the boiler of the locomotive at the time of the 
explosion, and for a considérable time before that, was and had 
been in a weak and unsafe state, by reason of the condition of the 
stay bolts, many of which had been broken before the explosion, 
Bome of them for a long time before, as appeared from their rusted 
and corii-oded condition. It also appears that there are well known 
modes of testing the condition of stay bolts in a boiler engine, 
and the testimony is to the efEect that, if any" of thèse tests had 
been properly applied to the boiler within a reasonable time be- 
fore the explosion, the true condition of the stay bolts would hâve 
been discovered. It is true there is some conflict in the testi- 
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mony of tJie witnesses for the plaintîff in the court below and 
the testimony of the defendant's witnesses, but it was submitted 
to the jury, and the question here'is whether the flnding of the 
jury was had under proper instruction from the trial judge as to 
the law of the case. 

The plaintiff in the court below, appellee hère, was, at the tim& 
of the injury complained of, an employé of the défendant Com- 
pany, but not in any way in charge of that particular locomotive 
upon which the boiler exploded. He was standing near this en- 
srine at the time in the discharge of his duties to the Company» 
and the question arises as to the measure of duty the défend- 
ant Company owed him under the circumstances. A locomotive 
charged with steam to propel trains of cars is a dangerous ma- 
chine, and the duty imposed upon the défendant company which 
it owed to its employée is that due care should be used; that it is 
Icept and maintained in a safe and proper condition; and the 
measure of skill and care required of those who use and control 
such agencies of power and danger must bear proportion to the 
conséquences liable to follow from the want of such care and skill. 

In Hough V. Railway Co., 100 U. S. 218, the court, after stating 
the gênerai rule exempting the master from liability to a servant 
for Injuries caused by the négligence of a f ellow servant, say : 

"But the obligation still remains to provide and matntain In suitable condi- 
tion the machlnery and apparatus to be used by its employés, and the obliga- 
tion the more important and the degree of diligence the greater in proportion 
to the danger which may be encountered. Those, at least, in the organiza- 
tion of the corporation who are Inrested with controlllng or superior au- 
thority in that regard represent Its légal personality. Thelr négligence, from 
which injury results, Is the négligence of the corporation. The latter cannot, 
in respect of such matters, Interpose between it and the servant, who has 
been injured wlthout fault on his part, the personal responsibility of an 
agent who, in exercising the master's authority, has violated the duty he 
ow€S, as well to the servant as to the corporation." 

Other authorities might be cited in which the principles applica- 
ble to cases of this character are announced and applied. Railroad 
Oo. V. Herbert, 116 U. S. 647, 6 Sup. Ct. 590; Railroad Co. v. Eoss, 
112 U. S. 377, 5 Sup. Ot 184; Railroad Oo. v. Daniels, 152 U. S. 688, 
14 Sup. Ot 756. 

In the case last cited the court says, quoting with approval : 

"The law is well settled, both hère and in England, our mother country, 
that the employer should adopt such suitable implements and means to cari-y 
on the business as are proper for that puipose.. • • * If, by reasonable 
care and prudence, the master may know of the defect In the machinery 
which he opérâtes, it is his duty to keep advised of Its condition, and not 
needlessly expose his servants to péril or danger." 

There may seem to be some want of harmony in the decided 
cases upon this subject. The language of courts in the opinions 
delivered is sometiûies shaded by the facts in the particular case 
then under considération, and thus may sometimes glve rise to an 
apparent différence in the rules applied when none really exists. 

The charges Nos. 1, 2, 3, 4, and 5, requested by the défendant, 
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and separately presented, asked, and refused by the court, to which 
ruling exception was taken, were properly refused. The défend- 
ants then excepted to specified portions of the main charge given 
by the court. We find no error in the rulings of the court, either 
as to the charges given or refused, and the judgment of the court 
helow is afflrmed. 



ROUSE T. HORNSBY, Intervener (two cases). 

(Circuit Court of Appeals, Blghth Circuit March 4, 1895.) 

Nos. 488 and 489. 

1. Nbgligencb— Fbllow Servants— Kansas Statute. 

The Kansas statute (1 Gen. St. Kan. par. 1251) whlch abrogates the 
rules of the common law regardlng the négligence of a fellow servant 
applles to receivers operatlng rallroads, as well as to railway companies. 
Hornsby v. Bddy, 5 C. C. A. 560, 56 Fed. 461, approved. 

3. Practice — Intervkning Pétition — Mode of Triai. 

Where an Intervening pétition Is filed in a chancery suit, setting up 
against the recelver appointed In such suit a cause of action at law, it 
Is proper to direct the trial of the issues raised by such pétition by 
jury. 

8. Samb— Mode of Review. 

The détermination of such issues, so tiied, is properly reviewed by 
writ of error, and not by appeal. 

4. Négligence— Collision of Trains. 

A collision between two of the défendants' trains operated by their 
agents while going at full speed in opposite directions on the same track 
is sufficient évidence of négligence. 

In Error to the Circuit Court of the United States for the Dis- 
trict of Kansas. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Kansas. 

This was an intervening pétition flled by John E. Hornsby in the 
foreclosure suit of the Mercantile Trust Company against the Mis 
souri, Kansas & Texas EailvFay Company, seeking to recover for 
Personal injuries from George A. Eddy and Harrison C. Cross, the 
receivers appointed in the foreclosure suit. A demurrer to the 
pétition was sustained, but the décision was reversed on appeal 
(5 C. C. A. 560, 56 Fed. 461); and the cause was then tried by a 
jury, and a verdict rendered for the intervener for $15,000. Henry 
C. Bouse, the substituted receiver, brings the case to this court, 
both by appeal and writ of error. 

T. H. Sedgwick, for plaintifl in error. 

Nelson Case and W. B. Classe (W. D. Atkinson, on the brief), for 
intervener. 

Before CALDWELL, SANBORN, and THAYEE, Circuit Judges. 

OALDWELL, Circuit Judge. In the foreclosure suit of the Mer- 
cantile Trust Company against the Missouri, Kansas & Texas Bail- 
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way Company, commenced in the United States circuit court for 
the district of Kansas, George A. Eddy and Harrison C. Cross were 
appointed receivers of the road and property of the défendant Com- 
pany, and invested with the usual powers of receivers of railroads. 
John E. Hornsby, the intervener and défendant in error, was in 
the employ of the receivers as train baggageman, and on the 3d day 
of June, 1891, while on a train in the discharge of his duties, re- 
ceived personal injuries in a head-on collision between the pas- 
senger train on which he was working and a freight train. The 
collision resulted from the négligence of the conductor and en- 
gineer in charge of the freight train. The défendant in error 
filed his pétition of intervention in the foreclosure suit in which the 
receivers were appointed, to recover damages from the receivers 
for the Personal injuries he received in the collision. " A demurrer 
to this pétition was sustained by the circuit court, and the pétition 
dismissed, whereupon the intervener brought the case, by writ oi 
error, into this court, where the judgment of the circuit court was 
reversed, and the cause remanded, with directions to overrule the 
demurrer to the intervening pétition, and proceed with the trial and 
décision thereof. The contention of the défendants in error in that 
case (plaintilïs in error in this) was that paragraph 1251, vol. 1, Gen. 
St. Kan, 1889, did not apply to railroads operated by receivers, and 
that, as the intervener's injuries resulted from tj,ie négligence of his 
fellow servants, the receivers were not liable therefor; but thia 
court held the statute cited applied as well as to receivers operating 
a railroad as to a railroad company, and that in Kansas, under this 
statute, the fact that the injury resulted from the négligence of a 
fellow servant was no longer available as a défense, either to a 
receiver operating a railroad or to a railroad company. Hornsby v. 
Eddy, 5 C. C. A. 560, 12 U. S. App. 404, and 56 Fed. 461. 

After the cause was remanded to the circuit court, the plaintiffs 
in error moved that it be referred to a "master, with instructions to 
flnd and report on both the law and the facts," and the défendant 
in error moved that a jury be impaneled to try the issue. The 
court denied the motion of the plaintiffs in error, and ordered a jury 
to be called to try the case. There were a verdict and judgment 
for the intervener, and the défendants sued out this writ of error. 
An elaborate brief is filed by the plaintiffs in error in support of the 
contention that the section of the Kansas statute referred to does 
not apply to receivers operating a railroad, and that as to them 
the fellow-servant rule of the common law still obtains. This ques- 
tion was carefully considered when this cause was first hère. We 
are ail entirely satisfied with the resuit then reached. 

While the intervening pétition was filed in a chancery suit, it had 
no relation to any équitable issue in that case, and presented only 
a cause of action at law, which the court very properly impaneled 
a jury to try. For ail practical purposes, it was an action at law 
against the receivers, and the circuit court did right in treating it 
as such. The plaintiffs in error preferred several requests for in- 
structions which were refused, and excepted to the instructions 
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given. The instructions which the plaintiffs in error aslîed the 
court to give, so far as they are good law, are embodied in the 
charge of the court. That portion of the charge of the court ex- 
cepted to relates to the measure of damages. The charge on thia 
subject is in the usual and eustomary language. The éléments 
that go to make up the damages in such cases are as well known to 
the jury as to the judge. It is a very plain, practical matter, and 
it is difflcult to perceive what more the court can profltably tell 
the jury than that, in estimating the damages, they will take into 
considération the âge of the plaintiff, his physical condition before 
and after the injury, the wages or income he was capable of earning 
before the injury, and the extent and probable duration of the loss 
of his earning powers resulting from the injury, and that they may 
include in their assessment of damages a fair and reasonable 
compensation for the physical pain suffered by the plaintiff as the 
resuit of his injury. This was in substance what the court told 
the jury. Thèse are the very lines the jury, as practical, sensible 
men, would pursue in estimating the damages, without any in- 
structions from the court. They are based on common sensé, and 
are matters of common knowledge. It is neither désirable nor 
Bafe to indulge in too much détail and reflnement in charging a 
jary as to what they shall and shall not take into considération in 
assessing the damages in this class of cases. Too much détail and 
reflnement serve to confuse and mislead the jury, rather than to 
enlighten them. The law does not require it, and the jury does not 
nead it Kailway Oo. v. Needham, 3 C. 0. A. 129, 10 U. S. App. 
339, and 52 Fed. 371. 

Some exceptions are taken to the instructions given, and to the 
refusai of the court to give others, on the question of the défend- 
ants' négligence. On this question, the charge of the court was 
more favorable to the défendants than they had any right to ask. 
The court should hâve told the jury that a collision between two 
of the défendants' trains, operated by their agents, while going at 
full speed, in opposite directions, on a single track, was suflQcient 
évidence of négligence on the part of some of the défendants' serv- 
ants. The time will probably never come when a collision result- 
ing from an attempt to hâve two trains going at full speed, in oppo- 
site directions, pass each other on the same track, will not be held 
to be négligence, in law. 

The court is asked to reverse the case on the ground that the 
damages assessed by the jury ($15,000) were excessive. The jury 
is the tribunal appointed by law to assess the damages in such cases, 
and their finding upon that question is conclus! ve in this court. 

The judgment of the circuit court is affirmed. 

This cause was brought hère by both writ of error and on appeal, 
the défendants being in doubt whether this court would treat the 
intervening pétition, setting up a légal demand accruing against 
the receivers, as an action at law or a suit in equity. As the in- 
tervening pétition set «p a cause of action exclusively cognizable 



222 FKDERAI, REPOHTEK, toI. 67. 

at law, and was tried by jury as such, a writ of error was the ap- 
propriate mode of bringing the record into this court The appeal 
in this case will therefore be dismissed. 



ROUSB V. OLOUGHLBT. 

(Circuit Court of Appeals, Eighth Circuit March 22, 1895.) 

No. 539. 

In Error to and Appeal from the Circuit Court of the United States for the 
District of Kansas. 

T. N. Sedgwicli, for plalntlff in error and appellant 

P. H. Foster and W. B. Classe, for défendant in error and appellee. 

Before CALDWBLL, SANBORN, and THAYEK, Circuit Judges. 

CALDWELL, Circuit Judge. This case is on ail fours with the case of 
Rouse V. Hornsby (decided at the présent term) 67 Fed. 219, and Is afflrmed 
■on the authority of that case. 



CLARK V. NATIONAL BENBFIT & CASUALTT CO. 

(Circuit Court, E. D. Missouri, E. D. April 20, 189B.) 

No. 3,812. 

1. CONTRAOTB— MeaSTJBB OF DAMAGES. 

The N. Ins. Co., a corporation of Wisconsin, was negotiating for a 
license from the Insurance department of Missouri to do business in 
that State. While such negotiations were pending, it made a contract 
wlth plaintiffi to employ him as its gênerai agent in Missouri and cer- 
tain other States, when its license had been obtalned. Such contract 
was to be tenninable by either party on 30 days' notice. There was con- 
sidérable delay in securlng the Ucense from the Insurance department, 
and, two months after the making of the contract, plaintlff sued the N. 
Co. for damages, claiming a breach of the contract by its failure to 
prosecute with due diligence its application for license. Upon the trial, 
the court Instructed the jury that they could only allow such sum as 
damages as would be a fair compensation to plaintilï for the reasonable 
value of bis services from the date when the N. Co., by reasonable 
efforts, might hâve obtained its license, to the time when the action was 
brought. Seld, that the plalntlff was not entltled to any more ample 
measure of damages. 

3. Samb — Termination. 

Seld, further, that as the institution of plaintifC's suit was either an 
acceptance of a termination of the contract b.y défendant, or a déclara- 
tion of plaintlffi's purpose to terminate it; plaintlff was not entltled to 
damages beyond the commencement of his suit. 

3. Samb — Bkeach. 

It seems that the plalntlff was not entltled to claim that there had 
been a breach of the entire contract, by reason of the defendant's renun- 
ciatlon or inablUty to perform. 

This was an action by George W. Clark against the National 
Benefit & Casualty Company to recover damages for the breach of 
a contract. The jury gave plaintiff a verdict for |238.26. Plain- 
tiff moved for a new trial. 

The défendant was organized as a corporation under the laws of the 
State of Wisconsin, for the purpose of doing a fidelity, guaranty, and acci- 
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dent Insurance business. Desiring to extend its work Into the states of 
Missouri, Arkansas, Louisiana, and Texas, it sougtit, flrst, an admission 
into the State of Missouri, and wliile its officers were liere for the purpose 
of procuring a license, pursuant to the statutory régulations of the state of 
Missouri, from the insurance commissioner of that state, and before making 
an application to him, the plalntlfC claims that said offlcers employed hlm 
as a gênerai agent to represent said company and to solicit business In Its 
Une for it, within the above specifled territory, agreeing to pay hlm for hls 
services 30 per cent, of the premiums upon ail contracts of insurance ob- 
talned in that territory. The date of this agreement is fixed at about the 
17th of January, 1894. The défendant dénies that any absolute agreement 
was made with plaintiff, but says the contract was conditioned upon the 
future fact of getting a llcense to do business in those States. The nature 
and circumstances of its making, as testifled to by plaintiff, seems to imply 
the same thing. It was agi'eed, if the contract was made, that it contain 
a provision entitling elther party to détermine it after giving 30 days' notice 
of an Intention so to do. The breach complained of Is that the défendant 
"has failed and refused, and still fails and refuses, to comply wlth the 
Insurance laws of this or any other state assigned to plaintiff, or obtain a 
license to legally do business thereln." The évidence shows that on the 
very date at which plaintiff claims the contract to hâve been made, and 
after the making of the contract, assuming that a positive agreement was 
reached, the offlcers of the défendant company went to the insurance depart- 
ment, and there made application for admission to do business. The appli- 
cation was not then entertained or acted upon by the insurance department on 
Bccount of the absence of that particular ofBcer whose duty it was to attend to 
matters of that character. On the return of such offlcer, the application 
was taken up, and an objection was found to certain securities which were 
deposited with the insurance commissioner of Wisconsin, and the défendant 
was required to change such securities (amounting In ail to about $20,000), 
and substitute in lieu of them other securities which would be approved 
by the insurance department of Missouri. The deposit required by the laws 
of the state of Wisconsin for an insurance company doing business of the 
character which this was authorlzed to do was $100,000. The law of Mis- 
souri Is substantially the same; but, because of a certain feature in the 
charter of the défendant company, the insurance commissioner of Missouri 
exacted a deposit of $200,000. The évidence shows that, so far as a com- 
pliance with the demand of the insurance department of Missouri to sub- 
stitute other securities instead of those objected to, the defendant's offlcers 
set about with reasonable diligence to comply with that demand. It, in 
Tarions ways, also, and through several officers and agents, endeavored to 
persuade the insurance commissioner of Missouri that a deposit of $100,000 
was ail that the law of the state of Missouri required. This contest was 
bandied back and forth until, finally, the insurance commissioner of Mls- 
soiu-I receded from his position, and held that the amouut of the deposit 
was suffleient, and finally, in the latter part of October, 1894, admitted the 
défendant company to do business in Missouri, not, however, until he had 
required It to renounce the right to do a certain character of business 
which Its charter authorized, or might be construed to authorize, It to do. 
The correspondence showed some impatience upon the part of the plaintiff 
at not being able to get to doing business for the company In the state of 
Missouri, and that the défendant endeavored to assuage that impatience by 
saying that it would in a short time obtain the necessary permit, urging 
the plaintiff to hold on. Finally, the plaintiff notified the défendant tiiat, 
by its failure to prosecute with reasonable diligence Its suit to procure the 
license in the state of Missouri, it had broken the contract, and that he 
would sue for damages; and hence he iustituted this action, on the 17th 
day of March, 1894. The jui-y returned a verdict for the plaintiff In the 
sum of $238.26. Plaintiff files a motion for a new trial. 

Reynolds & Harlan, C. A. Powers, and Geo. H. Shields, for plain- 
tiff. 
Boyle & Adams, for défendant. 
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PRIEST, District Judge (after stating the facts). The chiei 
subject of contention upon this motion for a new trial ia as to 
the proper measure of the damages. The jury was told that they 
could only allow such a sum as would be a fair compensation to the 
plaintifl for the reasonable value of bis services from and after 
that date, when the défendant, by its reasonable efforts, ought and 
could hâve obtained permission to do business in the territory al- 
lotted to him up to the date upon which this suit was brought. 
The jury bave found a positive contract to bave been made on 
the 17th of January, 1894. Suit was brought the 17th of the en- 
suing March, and the jury awarded the plaintiff the sum of $238.26. 

The plaintiff contends that the légal rule for the computation 
of bis damages as given to the jury was too limited and narrow; 
that if net entitled to recover the full value of bis contract, as for 
a complète and indivisible breach, he should, at least, bave been 
entitled to recover such damages as had accrued down to the time 
of the trial. The rule of law to be applied to the estimate of 
damages for a rescission or breach of contract may differ according 
to the varying terms of each particular agreement The end to 
be attained by juridical inquiry is compensation to the aggrieved 
party, — a compensation based upon reasonably proximate, cléar, cep 
tain, and demonstrable conséquences, not upon spéculation or possi- 
bility or indefinite probability. Either one of the rules invoked 
by the plaintiff may be just when an appropriate state of facts ex- 
ist for their befitting application. But there are confessedly many 
cases in which they could not at ail be utilized with any degree 
of justness or advantage. 

Let us take the flrst of the two rules claimed by the plaintiff, — 
namely, that the entire contract was broken, and he was entitled 
to bave its full value awarded in damages, — and see how it would 
work with the particular facts of this case. The contract bas no 
deflnite duration of time ~ for its continuance, no flxed period 
for its expiration. By its terms it might be concluded by either 
party upon 30 days' notice. Neither party up to the time of the 
trial had given such notice, unless we hold the bringing of the 
suit to be the équivalent of such notice, — a matter to which we 
shall give some attention later on. In order to calculate the value 
of the contract, we must bave, as one of the essential factors for 
computation, a définitive term of duration. Without it the resuit 
would be spéculation, pure and simple. Upon the supposition that 
the contract might continue for two or three years, an award might 
be made of its value for that time; and, rightfully and according 
to the very letter of the contract, the défendant could conclude its 
opération 30 days after the trial. The very character of the agree- 
ment precludes the application of that principle. With not less 
force does the want of proof of the nature of the injury repel its 
application. The plaintiff did no work under the contract of an 
extent and character that would afford an index or reasonably defi- 
nite criterion by which to measure the profits he would dérive un- 
der the workings of the contract It not only devolves upon the 
«laimant to establish the violation of the agreement, but he musl 



CLARK 0. NATIONAL BENEFIT A CASUALTY CO. 225 

be able to give some certain data wMch may with reasonable aoon- 
racy be employed to estimate siich damages as are computable and 
recognized as such by the law. Unless this be done, the plaintifE 
can only recover nominal damages. Besides, the facts of this case 
bring it within the rule of renunciation of executory contracts opon 
notice of an intention not to perform; the unreasonable neglect to 
obtain license to do business standing for such notice. 

The engagement in this case was evidently prospective, antici- 
pating that the défendant would with reasonable industry proceed 
to obtain the légal permits to do insurance business in the speci- 
fied territory. The contract was therefore of an executory nature, 
and the most that can be claimed for the failure of the défendant 
in respect of its neglect to obtain license is that it was notice of 
refusai to perform the undertaking. We doubt whether this much 
can be claimed for it under the facts in évidence, but, inasmuch 
as the défendant has not complained of the verdict, it is unneces- 
sary to analyze the transaction to détermine its accurate légal effect. 
The plaintifl then invokes the much-contested rule that where one 
of the parties to a contract of an executory character, before the 
time for performance, renounces it, or places himself in an attitude 
of impossibility of performance, the other may treat such action as 
a breach, and sue at once as for a breach of the entire contract, 
although the time when he might require performance had not yet 
arrived. This view rests upon the reasoning and précèdent of the 
case of Hochster v. De la Tour, 2 El. & Bl. 678, and has never been 
approved or followed by the suprême court of the United State» 
AU the intimations of that court are in opposition to such a rule. 

Thus, in Smoot's Case, 15 Wall. 36-46, Mr. Justice Miller, speak 
ing for the court, said : 

"As between Individuals, the impossibility which releases a man from the 
obligation to perform his contract must be a real impossibility, and not a 
mère Inconvenience. And, while such an impossibility may release the party 
from Uability to suit for nonperformance, it does not stand for performance, 
■o as to enable the party to sue and recover as if he had performed." 

In the subséquent case of Dingley v. 01er, 117 U. S. 490, 6 Sup. 
et. 850, the disposition of the court, though not deciding the ques- 
tion, appears to be strongly in sympathy with the views of the 
suprême court of Massachusetts, so ably expressed in Daniels v. 
Newton, 114 Mass. 530, upon a careful considération of the more 
prominent of the preceding cases. The views of the Massachusetts 
court in the case supra appear to me to be more consonant with 
reason and the spirit of the law, and would in this case preclude 
any recovery by the plaintlff, upon the idea of a recovery as for a 
breach of the entire contract. 

What has been said upon this branch of the plaintifl's conten- 
tion applies with equal force to his claim for damages down to the 
date of the trial. This additional observation may hère be made: 
While the contract provided that either party might détermine it 
upon 30 days' notice, this mode is not exclusive of ail others, or, 
if exclusive, would not preclude either party from waiving it and 
accepting another in its stead, or as its équivalent. The plaintifE 
v.67F.no.2— 15 
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chose to regard the failure of the défendant to qualify for business 
in the States allotted to him as a détermination or final refusai to 
carry out the contract, and thereupon instituted his suit. This 
was virtually an acceptance of that mode of ending the contract, 
and a waiver of the notice expressed in the contract. Upon the 
other hand, if the défendant did not, by its dilatoriness, intend to 
breaJk and terminate the agreement, the suit by the plaintiff was 
a déclaration upon his part of a purpose of présent and summary 
annulment, and, if accepted by défendant, he cannot complain. 

Under no aspect of this case, in my opinion, was plaintiff enti- 
tled to an ampler rule for the assessment of damages than that 
given to the jury. If error was committed in the charge, it was 
against the défendant, not now complaining, and not the plaintiff. 
A review of the case has persuaded me that the plaintiff should 
hâve been nonsuited on the issue of a breach of the contract, to 
demonstrate which i^ now unnecessary, or, having proven the 
breach, his damages should hâve only been nominal. 



BUENA VISTA PETROLEUM CO. v. TULARB OIL & MINING CO. et al. 

(Circuit Court, S. D. California. April 8, 1885.) 

No. 559. 

Public Lands— LiSTma to State— Act Cong, Jdlt 8, 1863. 

The act of the secretary of the Interlor In certlfylng and listing to a state 
the lands seleeted by it under Act Cong. July 2, 1862, donating lauds In aid 
of collèges of agricultural and mechanic arts, whlch act excludes from the 
grant ail minerai lands, is a conclusive détermination that the lands so 
llsted and certifled were such as to be within the terms of the grant, and 
such détermination cannot be questioned collaterally in a suit Involving 
title to the lands. 

This was a suit by the Buena Vista Petroleum Company against 
the Tulare Oil & Mining Company and others to quiet com- 
plainant's title to certain lands. The complainant excepted to the 
answer of some of the défendants. 

William Grant, for complainant. 

Samuel Minor and Houghton, Silent & Campbell, for défendants. 

EOSS, District Judge. This is a suit in equity brought to 
quiet the complainant's alleged title to certain subdivisions of 
what were public lands of the United States, as against the adverse 
claims of the défendants. In the bill is set out a deraignment of 
the title claimed by the complainant It is therein averred that 
by the act of July 2, 1862, entitled "An act donating public lands 
to the several states and territories which may provide collèges 
for the beneflt of agricultural and mechanic arts" (12 Stat 503), 
congress granted to the state of California 150,000 acres of the 
public lands of the United States, and that under and by virtue 
of that act of congress, and pursuant to state législation enacted 
to take the benefit of the grant, the agent of the state of Cali- 
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fornia selected, with the approval af the ofiScers of the land de- 
partment of the United States, the lands in controversy, as a 
part of the 150,000 acres so granted to California by the gênerai 
government, and that the lands so selected were certifled and 
listed to the state on the 3d day of January, 1878, by the secre- 
tary of the interior in part satisfaction of the congressionaJ grant, 
and that thereafter, and on the 25th day of September, 1886, ail 
of the state title thereto was conveyed by its patent to the com- 
plainant, and ever since bas been Tested in it. The bill allèges 
that at varions named dates thereafter the respective individual 
défendants entered upon the lands in controversy, and located 
thereon certain placer mining claims, marking the boundaries 
thereof upon the ground, so that they could be readily traced, 
and posted notices thereon, and flled the same for record, in ac- 
cordance with the mining laws of the United States. The bill 
avers that the défendants, and each of them, claim that, at the 
time the lands in controversy were listed and certifled to the 
state of California in part satisfaction of the congressional grant, 
ail of the lands were, and ever since hâve been, minerai in char- 
acter, and subject to be located and patented pursuant to the 
mining laws of the United States, and, therefore, that ail of the 
steps taken and acts done in respect to such lands under and by 
virtue of the congressional grant to the state were void, and that 
the individual défendants, and each of them, claim to hâve con- 
formed to the provisions of the statutes of the United States in 
respect to the location of mining ground, and that they will be en- 
titled to receive patents from the government for their respective 
mining claims. The bill further allèges that the lands so listed and 
certifled to the state, and patented to complainant by the state, are, 
and hâve been at ail times, agricultural lands, and subject to be 
certifled, listed, and patented as such in part satisfaction of the 
congressional grant to California, and never hâve been at any time 
minerai lands, or subject to be located or patented as such. 

In the answer of the individual défendants, to which exceptions 
hâve been flled by the complainant, and which are now for dispo- 
sition, no question is made in respect to the regularity of the pro- 
ceedings had under the state law subséquent to the listing and cer- 
tification of the lands in controversy to the state; but the answer 
puts in issue the averments of the bill in respect to the charactei* 
of the lands in controversy, and aflQrmatively allèges that they are, 
and were at ail times, minerai lands, and never were agricultural 
in character, and therefore never came within the terms of the 
grant by congress to California, but were in terms excluded there- 
from, and were subject to location under the laws of the United 
States in relation to minerai lands, with which laws the answer 
sets up in détail a compliance on the part of the individual défend- 
ants regarding their respective locations. 

The act of congress making the grant to the state expressly ex- 
cluded therefrom ail minerai lands; and both sides to the contro- 
versy submit, as the controlling, and indeed the only, question for 
décision, whether the listing and certification of the lands in ques- 
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tion to the state is a conclusiye détermination that the cliaracter 
of thie lands was such as brought them within the tenns of the 
grant, or whether the défendants are, in this suit, entitled to show 
that the lands in controversy were, at the time tliey were so listed 
and certifled, and since hâve been, minerai in character, and there- 
fore excluded from the grant to the state. 

The act of congress maldng the grant does not provide for the 
issuance of a patent to the state for the lands granted thereby, nor 
is there any other act, to which attention is called, or which I hâve 
been able to find, providing for the issuance to the state of a patent 
therefor. But by an act of congress of August 3, 1854 (10 Stat. 346, 
and embodied in the Revised Sta tûtes as section 2449), it is declared : 

"That In ail cases where lands hâve been, or shall hereafter be, granted by 
any law of congress to any one of the several states and teiTitorles; and where 
sald law does not convey the fee-simple tltle of such lands, or require patents 
to be Issiied therefor; the llsts of such lands which hâve been, or may hereafter 
be certifled by the commissloner of the gênerai land-office, under the seal of sald 
office, either as originals, or copies of the originals or records, shall be regarded 
as conveylng the fee simple of ail the lands embraced In such lists that are 
of the character contemplated by such act of congress, and intended to be grant- 
ed thereby; but where lands embraced In such llsts are not of the character 
embraced by such aéts of congress, and are not Intended to be granted thereby, 
sald lists, so far as thèse lands are concerned, shall be perfectly nul! and void, 
and no rlght, title, claim, or Interest shall be conveyed thereby." 

The suprême court has decided in a number of cases that a cer- 
tifled list, issued under and pursuant to this statute, is of the same 
effect as a patent. Frasher v. O'Connor, 115 U. S. 102, 5 Sup. Ct 
1141; Mower v. Fletcher, 116 U. S. 380, 6 Sup. Ct. 409; McCreery 
V. Haskell, 119 U. S. 327, 7 Sup. Ct. 176; Wright v. Roseberry, 121 
U. S, 488, 7 Sup. Ct. 985; Chandler v. Mining Co., 149 U. S. 79, 13 
Sup. Ct 798. It is said for the défendants that in none of those 
cases was a question made as to the character of the land. In this 
counsel are mistaken, and notably so in respect to the case of 
Chandler v. Jlining Oo. In that case both parties claimed the par- 
ticular 40-acre tract of land in controversy under a conveyance from 
the state of Michigan; the plaintiff contending, and oflfering to prove 
by paroi, that it was a part of the swamp lands granted to the 
state of Michigan by the act of congress approved September 28, 
1850 (9 Stat. 519), and the défendant claiming it under the grant 
to the state by congress approved August 26, 1852 (10 Stat. 35), by 
which there was granted to Michigan, for the purpose of building a 
ship canal around the falls of St. Mary's, 750,000 acres of public 
land. The tract in controversy was selected and certifled to the 
state in part satisfaction of the canal grant, and was never selected 
by the state, or listed to it, as swamp land, although a portion of the 
land in the vicinity thereof, and in the same township, was in- 
cluded in the lists of such lands which were selected and approved 
by the secretary of the interior. The suprême court held that there 
had been such affirmative action on the part of the department of 
the interior as constituted a conclusive détermination in respect to 
the character of the land, and that paroi évidence on the part of 
the plaintiff to show that the particular tract was swamp in char- 
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acter, and therefore embraced by the swamp-land grant to the state 
was inadmissible. This ruling clearly controls a case like the 
présent, where the lands in controTersy were selected by the state 
as being within the grant to it, the sélection approved by the secre- 
tary of the interior, and the certifled list issued to the state pur- 
suant thereto. And, appropriate to the question, is also the foUow- 
ing from the opinion of the same court in the récent case of Barden 
T. Railroad Co., 154 U. S. 328, 14 Sup. Ct. 1030: 

"In Steel v. Smelting Co., 106 U. S. 44T, 450, 1 Sup. Ct 389, the language of 
the court was that: 'The land department, as we hâve repeatedly sald, was 
establlshed to supervise varions proceedings whareby a conveyance of the title 
from the United States to portions of the public domain Is obtalned, and to see 
that the requirements of différent acts of congress are fuUy complied wlth, 
Necessarlly, therefore, It must conslder and pass upon the qualification of the 
applicant, the acts he has performed to secure the tltle, the nature of the land, 
and whether It is of the class whlch is open to sale. Its judgment upon thèse 
matters Is that of a spécial tribunal, and is unassailable, except by direct pro- 
ceedings for Its annulment or limitation.' In Heath v. Wallace, 138 U. S. 573, 
585, 11 Sup. Ct. 380, It was held that 'the question whether or not lands retum- 
ed as "subject to periodical overflow" are "swamp and overflowed lands" is a 
question of fact, properly determinable by the land department' And Mr. Jus^ 
tlce Lamar added, 'It is settled by an unbroken llne of décisions of this court, 
in land Jurisprudence, that the décisions of that department upon matters of 
fact witbin its Jurlsdiction are. In the absence of fraud or imposition, concluslve 
and binding on the courts of the country.' If the land department must décide 
what lands shall not be patented, because reserved, sold, granted, or otherwise 
appropriated, or because not free from pre-emption or other claims or rights 
at the time the Une of the road is deflnltely flxed, it must also décide whether 
lands are excepted because they are minerai lands. It has always exercised 
this jurisdictlon in patentlng lands whlch were alleged to be minerai, or in re- 
fusing to patent tbem because the évidence was insufflcient to show that they 
contained minerais in such quantities as to justify the issue of the patent If, 
as suggested by counsel, when the secretary of the Interior has under considéra- 
tion a list of lands to be patented to the Northern Pacific Railroad Company, it 
Is shown that part of said lands contain minerais of gold and silver, discovered 
since the company's location of its road opposite thereto, he would not perform 
his duty, stated In Knight v. Association, 142 D. S. 161, 178, 12 Sup. Ct 258, 
as the 'supervising agent of the government to do justice to ail claims, and pré- 
serve the rights of the people of the United States,' by certifying the list untll 
corrected in accordance wlth the discoveries made known to the department 
He would not otherwise discharge the trust reposed In hlm in the adminis- 
tration of the law respecting the public domain. There are undoubtedly 
many cases arlsing before the land department. In the disposition of the 
public lands, where It will be a matter of much difflculty on the part of Its 
offlcers to ascertain wlth accuracy whether the lands to be disposed of are 
to be deemed minerai lands or agricultural lands; and in such cases the 
rule adopted, that they will be considered minerai or agricultural, as they 
are more valuable in the one class or the other, may be sound. The offlcers 
will be governed by the Iinowledge of the lands obtained at the time, as to 
their real character. The détermination of the fact by those ofBcers that they 
are one or the other wIU be considered as concluslve." 

The circumstance that the complainant makes an express alléga- 
tion in the bill in respect to the character of the lands in dispute at 
the time of their sélection, listing, and certification is unimportant, 
for it is nothing more than is conclusively implied, as against the 
défendants, by the certifled lists issued to complainant's grantor. 
Exceptions allowed. 
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Ex parte WHITTBN. 

(Circuit Court, D. Connecticut. Aprfl 4, 1895.) 

Habkas Corpus— Oonflictinq Statb and Fhdbbal Jurisdiction— Comitt. 
A person under Indlctment for crime In Connecticut, who bas been ex- 
tradited from Massachusetts, wlll net be discliarged on habeas corpus 
by the fédéral courts on the ground that the indlctment Is Invalid, or that 
petltloner was not a fugitive from justice, until such questions hâve been 
flrst passed on by the state Court 

Pétition of one Whitten for a writ of habeas corpus. Heard on 
motion to quash the return. 

Wm. H. Baker and A. D. Penney, for petitioner. 
T. E. Doolittle and L. N. Blydenburgh, for the State. 

TOWNSEND, District Judge. Pétition for a writ of habeas cor- 
pus alleging that the petitioner is a citizen of the state of Massa- 
chusetts, and that he is now detained in Connecticut, in violation 
of the constitution and laws of the United States. The writ was 
issued, and the sheriff brought the petitioner into this court, and 
made return, as to the cause of his détention and imprisonment, 
that he was committed to jail by virtue of a mittimus, in the form 
provided for by statute, duly issued by a justice of the peace on 
the application of the bondsman upon oath that the petitioner in- 
tended to abscond. A hearing was had upon a motion to quash 
the return. As counsel hâve asked for a speedy disposition of the 
case, I hâve conflned myself herein to a brief statement of my con- 
clusions. The petitioner was arrested in Massachusetts, and 
brought into this state under a warrant issued by the governor 
of Massachusetts upon the réquisition of the governor of Connecti- 
cut, accompanied by a certified copy of the indlctment chaxging the 
crime, and an aflBdavit that the petitioner was a fugitive from jus- 
tice. It is claimed in support of the pétition that the indictment 
was procured by mistake, and that the prisoner was not in fact 
a fugitive from justice. Thèse claims are denied by the attorney 
for the state. In view of the conclusions reached, it is not neces- 
sary to pass upon thèse questions of fact. It may be assumed, in 
the disposition of this motion, that the allégations in the pétition 
are true. Counsel for the petitioner claims that he can prove, lu 
the flrst place, that the indictment is invalid or void by reason of 
some mistake on the part of the grand jury. But the effect of an 
inquiry into this question, assuming such évidence to be admissible 
and true, would be to eall upon the fédéral court to examine into 
the proceedings under which said indictment was obtained, and to 
détermine collaterally its sufflciency under the laws of this state. 
It has been repeatedly decided by the suprême court of the United 
States, in cases of this character, that while the fédéral court may 
hâve power, in, its discrétion, to issue writs of habeas corpus to 
state courts in cases of urgency, and where it appears that the pe- 
titioner is restrained of his liberty in violation of his rights under 
the constitution, the exercise of such power, before the question 
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bas been raised or determined in the state court, is one whicb 
ought net to be encouraged. As is said by Mr. Justice Brown, de- 
livering the opinion of the suprême court in Cook t. Hart, 146 U. 
S. 183, 195, 13 Sup. et 40: 

"The party cliarged waives no defect of jurisdictlon by submitting to a trial 
of hls case upon the merlts, and we thiak that comlty demanda that the state 
courts, under whose process he Is held, and whlch are equally with the fédéral 
courts eharged with the duty of protecting the accused in the enjoyment of 
hls coastltutional rights, should be appealed to In the first instance. Should 
such rights be denied, hls remedy In the fédéral court will remain unlmpalred." 

It is further claimed that the petitioner was not a fugitive from 
justice, and that, inasmuch as extradition proceedings are based 
upon the statutes of the United States, the question whetber he 
was in fact such fugitive is a fédéral question, which it is the duty 
of this court to décide. But it is not denied that the demand made 
upon the executive authority of the asylum state, and his action 
thereon, were proper in form, and it will not be assumed in ad- 
vance that he has surrendered the petitioner upon insuflQcient évi- 
dence. In Ex Parte Reggel, 114 U. S. 642, 5 Sup. Ct 1148, the 
prisoner was arrested under authority of a warrant of the governor 
of Utah, upon a réquisition from the governor of Pennsylvania, rep- 
resenting that the accused was a fugitive from justice. He applied 
for a writ of habeas corpus, on the ground that the évidence was 
insuflTicient to show that he was a fugitive from justice, and, the ap- 
plication being denied, he carried the case to the suprême court of 
the United States. The court in its opinion on that point said as 
foHows: 

"If the détermination of that fact by the governor of Utah, upon évidence 
Introduced before hlm, Is subject to judiclal revicw, upon habeas corpus, the 
accused in custody under his warrant, which recites the demand of the gov- 
ernor of Pennsylvania, accompanled by an authentlc Indictment charging hlm, 
substantlally In the language of her statutes, with a spécifie crime committed 
wlthln her limits, should not be discharged meiely because, In the judgnjent 
of the court, the évidence as to his being a fugitive from justice was not as 
full as might properly hâve been required, or because It was so meager as, per- 
liaps, to admit of a conclusion différent from that reached by him. In the prés- 
ent case, the proof before the governor of Utah may be deemed sufBcleut to 
make a prima fade case agalnst the appellant as a fugitive from justice, within 
the meaning of the act of congress." 

I do not mean to be understood as denying the right to thia 
prisoner, at an appropriate time, to introduce évidence that he was 
not a fugitive from justice, or that the évidence before the governor 
of Massachusetts was insufacient to authorize his action; nor do 
I intend at this time to pass upon the merits of this or any other 
questions presented, nor to intimate what disposition might be 
made of thèse claims, in case they were brought before this court 
after final action in the state court. Ail that is now decided ia 
that it must be assumed in advance that the petitioner may obtain 
ail the protection to which he may be entitled in the courts of this 
state. In New York v. Eno, 155 U. S. 89, 15 Sup. Ct. 30, tlie suprême 
court of the United States held that the state court of original 
jurisdiction was compétent to décide questions of this character 
in the iirst instance, and that its obligation to render such décision 
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as would giye f ull effect to the suprême law of the land, and pro- 
teot any rigUt secured by it to the acciised, was the same as that 
resting upon the courts of the United States, If the final judgment 
of the state court be adverse to this petitioner, he may then in- 
voke the protection of the fédéral court in case of any déniai of 
his constitutional right In Robb v. Connolly, 111 U. S. 624, 4 
Sup. et. 544, the suprême court expressly décides that the states 
hâve the right, by their own courts, to inquire into the grounds 
upon which any person, within their respective limits, is re- 
strained of his liberty, and to discharge him from arrest if such 
restraint is illégal, even though such illegality arise from a viola- 
tion of the constitution or laws of the United States. In view 
of the principles of right and law underlying the forbearance which 
the fédéral and state courts exercise towards each other in order 
to avoid conflict, I should not be justifled in passing upon such 
questions in advance of the proceedings in the state courts. In 
the brief time which has elapsed since the ai'gument, I hâve exam- 
ined most of the cases cited by counsel for the petitioner in sup- 
port of his claims. They show that whenever a fédéral court has 
inquired into the constitution of a grand jury, or the validity of in- 
dictments found by it, the original case either arose in a fédéral 
court, or, as in Ex parte Farley, 40 Fed. 66, the pétition for the writ 
was brought after trial in the state court. The conclusions an- 
nounced are conflrmed by the very récent décision of the suprême 
court of the United States in Pearce v. State, 15 Sup. Ct. 116, which 
I hâve examined since the argument In that case the asylum state 
refused to inquire into the suiBciency of the indictment, but left 
those questions to be determined by the demanding state. The 
suprême court held that such refusai did not deny to the petitioner 
any constitutional right. The motion to quash the return is de- 
nied, without préjudice to the petitioner to hereafter renew his péti- 
tion to this court, provided the circumstances render it proper to 
do so. 



IRWIN et al. v. UNITED STATES. 

(Circuit Court of Appeals, Second Circuit. March 5, 1895.) 

No. 90. 

CUSTOMS DUTIES — CliASSIFICATIOIÎ — HYDRATE OF ALUMINA. 

The fine powder known as "hydrate of alumina," and manufactured 
from the crude minerai known as "bauxite," is not entltled to free en- 
try, as bauxite, under paragraph 501 of the free list of the act of Oc- 
tober 1, 1890, but is dutiable, under paragraph 9, at six-tenths of one 
cent per pouud, as alumina. 62 Fed. 150, affirmed. 

Appeal from the Circuit Court of the United States for the 
Southern District of New York. 

This was an application by Thomas Irwin & Sons, importera, 
for a review of the décision of the board of gênerai appraisers 
reversing the décision of the collector of the port of New York 
as to the rate of duty on certain imports. The circuit court re- 
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versed the décision of the board, and afiSrmed that of the coUector. 
62 Fed. 150. The importers appeal. 

Stephen G. Clarke, for appellants. 

James T. Van Rensselaer, Asst U. S. Atty., for the United States. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

PER CURIAM. This appeal from the circuit coart involves the 
question whether the fine powder linown as "hydrate of alumina," 
and manufactured from the crude minerai known as "bauxite," 
should be classifled for tariff purposes, under the free list of the 
tariff act of October 1, 1890, as bauxite, or as alumina, under para- 
graph 9 of the same act, and dutiable at six-tenths of one cent 
per pound. The opinion of Judge Coxe (62 Fed. 150) states clearly 
and at length the varions reasons which induced him to afBrm the 
décision of the collector, and to hold that the article was not 
bauxite, but was dutiable under the name of "alumina." In those 
reasons we fully concur. While the article, technically speaking, 
is hydrate of alumina, it sufQciently appears from the testimony 
taken for use before the circuit court that in common speech the 
terms "hydrate of alumina" and "alumina" are used as synonymous. 

The décision of the circuit court is affirmed. 



LA MANNA et al. v. UNITED STATES. 

(Circuit Court of Appeals, Second Circuit. March 5, 1895.) 

CuSTOus DÛTiBS— Classification— Sabmnes. 

The act of October 1, 1890, provides (Schedule G, par. 291) that an- 
chovles and sardines Imported in boxes measurlng "not more" than 
(givlng dimensions) shall pay 10 cents per whole box; in "half boxes" 
measuring "not more" than (givlng dimensions), 5 cents each; in "quar- 
ter boxes" measurlng "not more" ttian (givlng dimensions), 2% cents 
each; "when Imported In any other form, 40 per cent, ad valorem." JffeW, 
that sardines imported tn boxes much smaller than quarter boxes, and 
commerclally known as "elghth boxes," were not subject to a spécifie 
duty of 2% cents per box, but only to the ad valorem duty of 40 per cent. 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

This was an application by La Manna, Azema & Parnan, import- 
ers of certain sardines in boxes, for a review of the décision of the 
board of gênerai appraisers sustaining the décision of the collector 
of the port of New York as to the rate of duty on said merchandise. 
The circuit court afQrmed the décision of the board, and the im- 
porters appealed. 

William B. Coughtry (Stephen G. Clarke, of counsel), for appel- 
lants. 

Wallace MacParlane, U. S. Atty., and Chas. Duane Baker, Asst 
U. S. Atty. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 
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FER CUBIAM. In October, 1891, the appellants imported cer- 
tain sardines in boxes, wMch were classiiied and assessed for duty 
by the collecter of the port of New York at 2^ cents per each box. 
They insisted by their protest that the sardines should bave been 
subjected to duty at 40 per centnm ad valorem. The board of 
gênerai appraisers afiBrmed the action of the collecter, and upon 
an appeal to the circuit court that court afBrmed the décision of 
the board of appraisers. From that décision the présent appeal 
was taken. 

The case is controlled by the provision of the tariff act of Oc- 
tober 1, 1890 (Schedule G, par. 291), which enacts that duties shall 
be levied as folio ws upon "anchovies and sardines, packed in oil 
er otherwise, in tin boxes measuring net more than five inches 
long, four inches wide and three and one-half inches deep, ten cents 
per whole box; in half boxes, measuring not more than five inches 
long, four inches wide, and one and flve-eights inches deep, five 
cents each; in quarter boxes, measuring not more than four and 
three-fourths inches long, three and one-half inches wide, and one 
and one-f ourth inches deep, two and one-half cents each ; when im- 
ported in any other form, ferty per centum ad valorem." It ap- 
pears by the record that the boxes Imported by the appellants were 
3| inches long, 2^ inches wide, and f of an inch deep. It also ap- 
pears that, at the date of the enactment of the tariff provision, 
"whole boxes," "half boxes," "quarter boxes," and "eighth boxes" 
were terms of commercial désignation as applied to sardines in 
boxes, and that boxes like those imported by the appellants were 
known in the tx'ade as "eighth boxes," and would not be bought and 
sold, or commercially recognized, as "quarter boxes." The capacity 
of thèse boxes was about 7^ cubic inches, while that of whole boxes, 
half boxes, and quarter boxes is respectively about 70, 32^, and 20 
cubic inches. The theory adopted by the collecter, by the board 
of gênerai appraisers, and by the circuit court was that, because the 
boxes in controversy measured "not more" thaji the dimensions 
speciûed in the clause subjecting quarter boxes to duty at 2^ cents 
each, they were described by that clause. We cannot assent to 
this proposition. Upon that reasoning they are as accurately de- 
scribed in the preceding clauses of the paragraph, and are subject 
to duty at 10 cents per box and at 5 cents per box, as well as to 
duty at 2^ cents per box. The boxes measured "not more" than 
those, described in the preceding clauses. Manifestly, it is the in- 
tention of the provision to graduate the duty accbrding to the size 
of , the boxes, and subject the smaller sizes to the lower spécifie 
duty; and it is not supposable that congress intended to impose 
upon smaller bpxes than the half or quarter sizes the higher duty of 
the largest size. Consequently, boxes like those in controversy, 
although "not more" than the size of the largest boxes, as well as 
"not more" thàn thé sizé of the hàlf and quarter boxes, if dutiable 
as belonging to any one of thèse three classes, would more natur- 
ally fall within the catégory of thelast. They do not, bowéver, 
fall within that catégory, because they do not correctly fit the 
description oi! this class. Tbey are not f'quarter boxes," — a term of 
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commercial désignation, which cannot be disregarded wîthout 
doing violence to the cardinal rule in the construction of tarifl 
acts. It follows that, if they are described by the provision at ail, 
they are described by the last clause, and are subject to the ad 
valorem duty. We conclude that sardines packed in a tin box of 
a larger size than the ordinary "whole box," if there are such, as 
well as in boxes smaller than quarter boxes, are intended to be 
dutiable at 40 per centum ad valorem. The judgment of the cir- 
cuit court is accordingly reversed. 



ENTERPRISE MANUF'G CO. OP PENNSYLVANIA v. SNOW et ai 

(Circuit Court, D. Connectlcut Aprll 4, 1895.) 

No. 822. 

PiiEADiNGs IN Patent Cases — Sufficibnct dp Bill — Propert of Patent. 

A bill for Infringement, whlch makes profert of the letters patent, wîth- 
out other description of the patented Invention, Is sufficlent as agalnst 
a demurrer. La République Française v. Schultz, 57 Fed. 37, foUowed. 

This was a bill by the Enterprise Manufacturing Company of 
Pennsylvania against Levi T. Snow and others for infringement 
of a patent. 

Howson & Howson and C. E. Mitchell, for complainant. 
Albert H. Walker, for défendants. 

TOWNSEND, District Judge. The demurrer to this bill al- 
lèges as follows: "That the bill does not contain any description, de- 
lineation, or définition of any patented claim that is alleged to 
hâve been infringed by the défendants." The bill merely makes 
profert of the patent The demurrer raises the question whether 
such profert is équivalent to a sufificient description of the patented 
invention. This question has been presented and considered in 
prior cases in this circuit. The practice referred to does not seem 
to be supported by principle, except, possibly, upon the theory that 
the patent itself is the foundation of the statutory right of the com- 
plainant. Upon this ground, and in view of the manifest conven- 
ience of such a course, and its gênerai adoption, I followed the 
prior décision in La Republique Française v. Schultz, 57 Ped. 37. 
The exhaustive brief of counsel for défendants forcibly snggests 
tbe reasons why the substitution of such profert for an adéquate 
description of the patent is contrary to the rules of equity. It is 
not necessary to express any opinion upon the merits of the ques- 
tion, inasmuch as I feel bound by the settled practice, and by the 
prior décisions in the varions circuits to the effect that profert of 
tbe patent is sufScient The demurrer is therefore overruled. 
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JBNSEN CAN-FILLING MAOH. CO. et ai. v. NOETON et al. 

(Circuit Court of Appeals, NLnth Circuit January 28, 189è(.) 

No. 134. 

1. Patents— Inphikgembnt of Combination Claims— Equivalents. 

Infrlngement of comblnation clalms can only be made eut by showlng 
that defendant's machine lias substantlally every one of the éléments com- 
posing the combination, or mechanlcal équivalents for any that are omltted; 
and "mechanical équivalents," as used in this connection,, means devlcea 
previously known, which, In the partlcular combination of the patent, can 
be adapted to perform the functions of those specifled devices for which 
they are substituted wlthout changlng the Inventor's idea of means. 

2. Same— Infkingbmbnt — Can-Making Machines. 

The Norton patent (No. 250,096) for a machine for soldering side seams 
of cans construed, as to claims 2 and 3, and the same held not infringed 
by a machine made according to the Jensen patent (No. 442,484). 
8. Same. 

The Leavitt patent (No. 250,266) for a can-body forming machine con- 
strued, as to claims 2 and 12, and the same hdd not infringed by the said 
. Jensen machine. 

4. Same — Limitation by Peioe Akt. 

The Norton patent (No. 395,795) for a can forming and soldering machine 
eonstmed, as to claims 1, 2, 3, 4, 5, and 10, and the same hdd to be limited 
by the prior state of the art to the spécifie devices shown; and, being so 
limited, hdd, further, that they are not infringed by the Jensen can-body 
making machine (patent No. 442,484). 
6. Same. 

The Hipperling patent (No. 366,482) for wiplng surplus solder from the 
inside of can bodies analyzed, as to clalm 1, and hdd not infringed by the 
solder-wiping device of the Jensen machine. 
6. Same. 

The Leavitt patent (No. 444,000) for a can-body forming and side-seam 
soldering machine construed and limited, as to claims 20, 22, 23, 25, 26, 27, 
28, 80, and 31, and the same hdd not Infringed by the Jensen machine. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Oregon. 

This was a bUl in equity by Edwin Norton and Oliver W. Nor- 
ton against the Jensen Can-Filling Machine Company, Mathias Jen- 
sen, and John Fox, for infrlngement of certain patents. The cir- 
cuit court dismissed the bill, as to said Fox, and granted an injunc- 
tion against the remaining défendants. The latter appeal. 

Wheaton, Kalloch & Kierce, for appellants. 

Estee & Miller and Mundy, Evarts & Adcock, for appellees. 

Before KOSS, HANFORD, and MORBOW, District Judgea. 

HANFORD, District Judge. This is a suit in equity commenced 
in the United States circuit court for the district of Oregon by the 
appellees against the appellants and one John Fox, for alleged 
infringements of the following United States patents, viz.: No. 
250,096, to Edwin Norton, granted November 29, 1881, on machine 
for soldering side seams of cans. No. 250,266, to F. M. Leavitt, 
granted November 29, 1881, on machine for making the seams of 
eheet-metal cans. No. 366,482, granted to W. Hipperling, July 12, 
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1887, on apparatus for the manufacture of tin cans. No 395,788, 
to F. M. Leavitt and Edwiu Norton, granted January 8, 1889, on 
can forming and soldering machine. No. 395,795, to Edwin Norton, 
granted January 8, 1889, on can forming and soldering mackine. 
No. 444,000, to Frank M. Leavitt, granted January 6, 1891, on can- 
body forming and side-seam soldering machine. After a fuU hear- 
ing on the pleadings and proofs, the circuit court made a decree 
dismissing the bill, as to the défendant John Fox, and granting an 
injunction against the other défendants, forbidding the manufacture, 
vending, or use of certain machinery described in letters patent No. 
442,484, granted to the défendant Jensen, December 9, 1890, for a 
"Can-Body Making Machine," which by said decree was adjudged to 
be an infringement of the rights of the complainants under claims 
2 and 3 of the Norton patent (No. 250,096); claims 2 and 12 of the 
Leavitt patent (No. 250,^66); claim 1 of the Hipperling patent (No. 
366,482); claims 20, 22, 23, 25, 26, 27, 28, 30, and 31 of theLeavitt patent 
(No. 444,000); claims 1, 2, 3, 4, 5, and 10 of the Norton patent 
(No. 395,795) ; and claims 1, 3, 6, and 19 of the Leavitt & Norton pat- 
ent (No. 395,788). From said decree the défendants Jensen and the 
Jensen Can-Pilling Machine Company, a corporation, hâve appealeci 
to this court. 

The proofs in the case consist of the several patents above men- 
tioned, including spécifications and drawings, incomplète models, 
and dépositions of the complainant Edwin Norton, and of a patent 
expert named Melville E. Dayton. There is no évidence tending to 
prove, nor admission by the défendants of, the making, vending, or 
using of any machine, since the date of said patent No. 395,788, 
having the particular devices which are supposed to infringe claims 
1, 3, 6, and 19 of said patent, nor does it in any way appear that 
the appellants threaten or hâve threatened or intend to hereafter, 
in any way, infringe said patent Therefore, as to said patent, the 
decree is certainly erroneous. 

As to the other claims, the pleadings and assignments of error re- 
iieve the case of ail questions save and except the one gênerai ques- 
tion, does the Jensen machine infringe the claims of the patents sued 
on? Upon this gênerai issue the cause has been tried and sub- 
mitted, except as to patent No. 395,788, and it is to be determined 
accordingly. The patents sued on, and remaining to be considered, 
ail relate to devices for doing some part of the work of forming 
the bodies of tin cans, with interlocked side seams, and solder- 
ing the seams inside the can body as well as on the outer surface, 
and removing from the can body, and saving, ail surplus solder; 
and the several combinations of devices described in the patents are 
capable of being so connected as to work harmoniously together, 
and, by a continuous séries of movements, automatically and rapidly 
act upon flat pièces of tin, converting them into cylinders with side 
seams perfectly interlocked, pressed, soldered, and wiped, and the 
cylinders or can bodies then passed on, to be acted upon by other ma- 
chinery for putting on, crimping, and soldering the tops and bot- 
toms, so as to work harmoniously, and produce finished cans, as 
Btated. 
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Of the patents to be considered, the first in order, because the 
oldest, is patent No. 250,096. This patent covers the machiner^' 
in the section of acan-making plant, which takes thecan bodies after 
the side seams hâve been pressed, carries them forward so as to 
bring the seams in contact with acid, then with molten solder, 
and then with a wiper for removing the surplus solder from the 
outside of the seams, and delivers them, completed, to the mech- 
anism which performs the function of applying the heads. The 
éléments of the invention are two parallel bars or rails, forming a 
track for the cans to move upon ; an endless-chain carrier, to convey 
them forward upon the track; a track for the carrier; tanks for 
the acid and molten solder placed under the track for the cans, 
so as to apply first acid and then solder to the side seam of each 
can body as it passes upon the track with its seam downward; 
two parallel bars or guides placed above the track, and cotermin- 
ous with the solder tank, for the cans to pass under, and to hold 
them down upon the track at that stage of their journey, so as to 
receive the full benefit of the solder bath; a wiping device to corne in 
contact with the outside of the seams immediately after the cans 
hâve passed the solder bath, so as to remove the surplus solder while 
yet in a molten state ; and a hood or guide made in shape to fit the 
part of a can body above the track, and press it downward against 
the wiper, while passing over it, without mashing or bruising the 
can body. The track is partly level and partly inclined, so that the 
can bodies are in a horizontal position while passing the acid bath; 
then taken up a slight incline, to facilitate the dripping ofl of sur- 
plus acid; then carried on a level, so as to be in a horizontal position 
over the solder bath; and then up a second incline, to facilitate 
the wiping off of the surplus solder. In opération, the track up- 
holds the can bodies; the two parallel, overhead guides hold them 
down, in contact with the molten solder in the solder tank; the 
carrier track upholds the carrier; a link of the carrier surrounds a 
can body, and engages the latter end so as to move it as the chain 
moves, forward along the track; the acid tank applies acid,, and the 
solder tank applies molten solder, to the seams of the cans, as they 
pass; the wiper rubs off the surplus solder from the outside of the 
seams; and the hood exerts sufflcient pressure from above to compel 
the moving can body to rub against the wiper. Each of the devices 
described has a function, and is necessary to success, in the opéra- 
tion of the machine. The claims of the patent which are to be 
considered show, in connection with the accompanying spécifica- 
tions and drawings, each of said devices to be an essential part of 
the combinations constituting the invention. They are as foUows: 

"(2) In a machine for soldering side seams of cans, a track for the cans, a 
carrier to move the cans, and a solder bath, in combinatlon with guides, M, M, 
substantlally as and for the purpose specified. (.3) In a soldering machine, a 
wiper, J, for the purpose of removing surplus solder from the outside of the 
can. In combinatlon with a hood, K, for the pxirpose of holding the can In con- 
tact with the wiper, substantlally as specified." 

To make a case against the défendants of infringement of this 
patent, the Jensen machine must be shown to hâve substantlally 
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the same combinations, including every one of thé above-mentioned 
devices, or mechanical équivalents for any that may hâve been 
omitted. "Mechanical équivalents," as that phrase is to be nnder- 
stood in this connection, are such devices as were known previously, 
and which, in the particular combination of devices specifled as 
constituting the patented invention, can be adapted to perform the 
functions of those specifled devices for which they are employed 
as substitutes, without changing the inventor's idea of means. In 
other words, without introducing an original idea, producing, as 
the resuit of it, an improvement which is itself a patentable inven- 
tion. 1 Eob. Pat. §§ 248, 253, 234. By comparing the two, we flnd 
that the Jensen machine does the work of soldering the side seams 
of tin cans and wiping the outside by the same mode of opération 
as the Norton patented machine; the devices for holding and ap- 
plying acid and molten solder are substantially the same in both 
machines; the carrier and wiper of the Jensen machine are différ- 
ent in form, but may well be regarded as équivalents for the mechan- 
ism for performing the same functions in the Norton machine. 
The important différence is in tracks. The Jensen track is two 
parallel bars framed together, and suspended so as to be inside of 
the can bodies; the upper edges upholding them as they pasa 
through the soldering and wiping process, and the lower edges of 
the frame at the same time exerting ail the downward pressure 
necessary to bring them in contact with the solder bath and the 
outside wiper, and dispensing entirely with the guides and hood 
of the Norton machine, without creating any necessity for équiv- 
alent devices for supplying external force from above. The single 
device of the frame, P, as constructed by Jensen, does ail the work 
of the track, E, E, the guides, M, M, and the hood, K, described in 
the spécifications of the Norton patent. The guides. M, M, are 
essential parts of the combination, and an élément of claim 2; and 
the hood, K, is an essential part of the combination and an élément 
of claim 3. As the Jensen machine does not hâve either of thèse 
devices, nor any substitute therefor, but gets the pressure which 
they hâve to supply, to render Norton's mechanism effective, from 
the frame, P, which also does ail the work of Norton's track, it is 
entitled to be regarded, not as a mère improvement, but as a new 
invention. 

The Leavitt Can-Body Porming Machine (Patent No. 250,266). 

This is an automatic machine for making can bodies with inter- 
lockèd side seams. The claims supposed to be infringed by Jen- 
Ben's machine are as follows: 

"(2) The combination of the horn, P, former, M', heads, W, nipping hammer. 
f, angular guides, M, an edge-foldîng mechanism, and separate means for rela- 
tively operatlng the several parts, substantially as and for the purpose speci- 
fled." "(12) The hom, P, constructed with longitudinal grooves in Its opposite 
sides, th combination with the longltudinally movable stripping jaWs, A», sub- 
stantially as and for the purpose herein set forth." ' i '• 

It is our conclusion that the horn, P, or shaping device, 's>^Mch 
is an élément of the combination desmbed in each of thèse ciàiiDS, 
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has not been reproduced or imitated by Jensen, and that, by omit- 
ting tliat important part of the mechanism of this patent from 
his machine, infringement has been avoided with respect to both 
claims. To properly understand and appreciate the featnres and 
functions of horn, P, it becomes necessary to refer to the spécifica- 
tions and drawings descriptive of the invention which accompany 
and explain the claims. By such référence we flnd hom, P, de- 
scribed as follows: 

"It ■wlll be observed that in describlng the opération of bendlng the blank 
to forai the body of the can or box, and also the opération of formlng the 
seam, I hâve spoken of the hom, P, as if it were solid. So far as the opération 
of the said horn is concerned, its parts are rigid and practlcally solid during 
the bendlng of the blank; but during the interlocking of the end-folded edges, 
and also during the removal of the finlshed body from the horn, it is necessary 
that the horizontal dlameter thereof, especlally at the upper part, should auto- 
matically dlmlnlsh, to meet the exigencies of the work. Thus, for example, 
if the horn did not contract laterally at its upper part, the hooked or end-folded 
edges of the blank could not pass one over the other, as I hâve just described; 
and, in llke manner, if such contraction were not provided during the removal 
of the body from the horn, the fonner would be so closely bound upon the lat- 
ter that the friction would prevent its facile or speedy removal. To provide 
for this contraction In a certain direction of the horn, P, at certain stages in 
the opération of the machine, the said hom is constructed as follows: It is 
bored from its inner end nearly to its outer end, as represented at gî, in Fig. 
5, and its main or rigid portion is beveled at one side, as shown in the crosa 
section, Fig. 8; and there is fitted to the said side, as also represented in the 
said figure, a hlnged leaf, C^. A latéral opening, m', extends from the bore, 
g', out through the adjacent beveled side of the horn, and into and through 
this opening projects a stud, n», which extends Inward from the leaf, C. 
Working longltudinally in the bore, g', is a rod or bar, Dt, the inner end of 
which is beveled to the wedge-like form shown at r', in Fig. 5. Thèse parts 
are so proportloned that when the rod, D^, has been pushed Inward, the wedge, 
f, aeting against the inner end of the stud, n', wlll force outward the leaf, 
C, to give the size and contour to the horn, P, required while the blank is 
being bent around the latter, as hereinbefore explained; but when the rod, 
D', is drawn in an opposite direction, the wedge r', being withdrawn, permita 
the leaf, 0', to move inward against the beveled surface, 1^, of the main por- 
tion of the hom, thereby narrowing the said hom, considered as a whole, at 
its upper side. In order to give the requisite longitudinal movement to the 
rod V, its outer end is provided with a head, ut, which is fitted within a 
socket, F'. The construction last described is more clearly Indicated in Figs. 
5 and 8 aforesaid. The socket, V, Is really a vertical, inwardly flanged groove, 
formed in the upper end of a lever, Gt, which is attached to a rock shaft, H, 
from which extends a horizontal lever. H', from which extends upwards the 
rod H", as shown in Fig. 4. This rod. H", as shown in Fig. 2, is actuated 
from two cams. H*, H', on the shaft, G, by devices substantially the same 
as those by which the rod. G, Is operated from the cams, I*, and I», on one of 
the shafts, B. With référence to the mechanism for formlng the end-folded 
edges upon the blank by this means, such movement is given. to the rod D', as 
to expand the hom to its full size at the requisite stages of the opération of 
bending the blank to form the body and of formlng the joint in the latter, and 
to permit the contraction of the upper part thereof when such is necessary. 
The leaf, C', it should be mentioned, Is pushed inward to contract the availa- 
ble size of the hom by the Impact of the adjacent pusher, ct, when the same 
advances with the contiguous folding head, W; t3ie leaf ylelding, of course, 
«Imultaneously with the withdrawal from the stud, ut, of the wedge, r', and 
also Bimultaneously with the passage of the uppermost of the end-folded edges 
of the blank upon and over the undenuost of said edges." 

The multiplioation of parts, and the union and adjustment there- 
of, above described, is certainly very intricate, and the functions 
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of each part must be important and necessary to the accurate and 
successfui working of the machine; and yet the argument of couiisel 
for the complainants treats this device as if it were a simple, solid, 
round thing, -without any use other than to co-operate with the 
exterior forming devices so as to prevent mashing while the blanks 
are being pressed into cylindrical form. Gare has been shown to 
call attention to the similarity of Jensen's forming horn in the mat- 
ter of the side grooves for the stripping jaws to work in, but the 
important différences between the two devices hare been ignored. 
And in his testimony the complainants' expert witness, Mr. Day- 
ton, also makes full and graphie descriptions of the parts of the 
Leavitt machine which do resemble corresponding parts found in 
Jensen's machine; but his description of this horn, P, consists prin- 
cipally of mère références to the drawings, and the following state- 
ment: 

"This roller acts as the can body is being drawn off the horn, by means of 
the stripping jaws, Qi, Qi, which hâve the same construction and opération, 
substantlally, as the stripping jaws, A*, In the Leavltt patent, and the hooks 
of which extend Into side grooves In the horn seen at G^, in Fig. 8, exactly , 
corresponding to the side grooves In the horn of the Leavitt patent. Sald 
side grooves are also seen at G^, and the stripping jaws at Qi, in Plg. 1 of 
the Jensen patent. In both the Leavitt patent and the Jensen machine, there 
are also devices for positively causlng the hooks on the edges of the métal 
sheet to engage with each other before the seam Is compressed, but, as thèse 
are not made an élément of elther clalms 2 or 12 of the Leavitt patent, I hâve 
not heretofore mentloned them. In the Leavitt patent this device consists 
of a hlnged part of the horn Itself, whereby the latter may expand wlthui 
the can body, and thus cause Its overhooked edges to engage each other. In 
the Jensen patent it consists of an extemal hinged or pivoted part. Ni, seen 
In Figs. 8, 9, and 18. The folding devices first brlng the edges Into their 
proper relation, or past each other, in both machines. In the Leavitt patent 
the nipping hammer, f t, flrst bears lightly upon the outer or over folded edge 
of the blank, 'and thereby prevents it from lifting during retraction, so that 
by this means the hooking of the two edges together Is assured. When this 
is done the further downward movement of the nlpplng hammer • • • 
forcibly compresses the uppermost of the folded edges upon the lowermost 
thereof, thereby brlnging them firmly and closely together to form a tlght 
and snug joint, requlred In the flnished body of the can or box.' In the Jen- 
sen machine the lever. Ni, also bears lightly agalnst the outer fold or edge 
of the sheet, and In like manner insures Its Interengagement with the op- 
posite folded edge upon the retraction of said edges, or the expansion of the 
can body." 

This is manifestly intended to be misleading. The particular 
device for positively oausing the hooks on the edges of the métal 
sheet to engage with each other before the seam is compressed, 
of the Leavitt patent, which Mr. Dayton hère asserts is not made 
an élément of either claim 2 or 12, is an essential part of the horn, 
P, as the inventor's spécifications clearly show; and it is not a part 
merely of horn, P, nor part of the purpose of its peculiarities of 
form and construction, but the whole of it, and the pui^ose in full, 
which is made an élément of both of said claims. Hendy v. Iron 
Works, 127 U. S. 870, 8 Sup. Ct 1275. Now, what is représentée 
as being the part of Jensen's machine corresponding to the horn, P, 
of the Leavitt patent, is a solid pièce of wood, nearly round, approx- 
v.67F.no.2— 16 
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iraatmg in dianieter the diameter of the cans, and adapted to co- 
operate with otiier devices so as to prevent mashing of the tin in 
the process of rolling the blanks into cylindrical forms. r>ut the 
whole mechanism and opération of Jensen's machine differ from 
the Leavitt machine, and particularly the horn. The Jensen horn 
is not bored; has no latéral opening, hinged leaf, stud, lever, rod, 
wedge, nor socket. It is not capable of expansion or contraction, 
and it does not by itself positively cause the bent edges of the 
métal sheets to interlock, nor assist in causing such interlocking 
of edges, in the manner of the Leavitt horn; that is, by forcibly 
expanding the can bodies so as to draw the folded edges into each 
other. 

Patent No. 395,795. 

This patent is for a combined can-body forming and side-seam 
«oldering machine. It may be briefly described as the Leavitt 
can-body forming machine, with its mechanism inverted so as to 
make the înterlocked side seam under, instead of on, the upper 
part of the forming horn, and then coupling that reorganized ma- 
chine to the Norton side-seam soldering machine, heretofore de- 
scribed. The claims of this patent alleged to hâve been infringed 
by the Jensen machine are as follows: 

"(1) The comblnation, with a can-body former horn, of a side-seam closing 
devlce below the horn, adapted and operating to close the side seam against 
the lowermost part of the horn, a side-seam soldering devlce havlng a can- 
body carrier, and mechanism for delivering the can body from said horn into 
said carrier, substantially as speclfied. (2) The comblnation, in a can-body 
forming machine, with a can-body blank feed devlce, of a can-body former 
horn below said feed devlce, and above which the blanks are fed, and mech- 
anism for foldlng the blank downward around said horn, and a devlce 
below said horn for closing the folds of the seam against the horn, substan- 
tially as specifled. (3) The combination, with a can-body former horn, of 
mechanism above the horn for foldlng or forming the can body downward 
around the horn, and a seam-closlng devlce for squeezing or closing the folds 
of the seam against the hom, substantially as speclfied. (4) The combina- 
tion, with a can-body forming machine constructed and adapted to Interlock 
and close the seam at the under side of the can body, of a side-seam solder- 
ing machine havlng a bath or soldering devlce over which the can body is 
carried, and means for delivering the can body from the forming machine to 
the side-seam soldering machine, substantially as speclfied. (5) The com- 
bination, with a can-body former horn, of a devlce for feedlng the blank 
sheets In above the horn, a devlce for folding the sheet downward around 
the hom, devices for forming the side seam of the can body, a side-seam 
soldering devlce havlng a carrier, and a devlce for moving the can body from 
said hom, and delivering the same into said carrier, substantially as speci- 
fled." "(10) The combination, with à can-body former horn, of a devlce below 
the hom for closing the seam against the horn, substantially as speclfied." 

Thèse are ail combination claims, and each is broad enough to 
include every imaginable style of mechanism for forming can bodies 
and soldering the side seams thereof. So regarded, they would ail 
be void for failure to describe any patentable Invention. They 
must necessarily be limited to include only the particuîar devices 
speclfied. Thus construed, each of said claims, except the fourth, 
is for a combination, one essential élément of which is the expan- 
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sion forming horn of the Leavitt machine, heretofore described. 
The Jensen machine, having no sueh device, is innocent of infringe- 
ment of the several claims of which it is an élément. That which 
appears to be original with the patentée, in the mechanism de- 
scribed in thiç patent, and which is therefore to be regarded as his 
invention, is the can conveyor, K, described in the speciflcatlons, 
consisting of a traclî, guides, hoolis, and springs placed between 
the can-forming horn and the tracks and endless-chain carrier of 
the soldering machine, and designed to pull the can bodies off the 
former horn, and deliver them to the soldering machine in proper 
position to be operated upon by the latter. This intermediate can 
conveyor is a principal élément of the fourth claim. In the Jensen 
machine there is no intermediate can conveyor for delivering the 
cans to the soldering apparatus, and no mechanism whatever cor- 
responding to any part of it, except the hooks which pull the can 
bodies from the hom directly over the frame, which is hooked di- 
rectly to the end of the horn, and which serves as a track for con- 
ducting the can bodies over the acid and solder baths. Use of the 
hooks, merely, without the other specifled appliances, in a machine 
having so many other points of différence, is not suiBcient to ûU 
the place of Norton's conveyor, or complète the combination so as 
to become an infringement. 

The Hipperiing Inside Wiper (Patent No. 366,482). 

This contrivance for automatically removing surplus solder from 
the inside of can bodies during the process of soldering the side 
seams by machinery, like Norton's, having an outside track and 
guides for conducting the cans over the solder bath, comprises the 
wiper proper, and means for supporting it and making it work in- 
side the can bodies without obstructing their onward progress. 
The wiper is mounted upon a bar made in two parts, hinged to- 
gether at one end like an ordinary pocket or folding rule. A 
spring placed between the two sections of this bar gives pressure 
to the end of the lower arm of the bar to which the wiper is at- 
tached, and a weight placed on that part also adds to the pressure, 
the object being to supply suflficient pressure to insure effectuai 
wiping. The bar is suspended from a supporting frame by a 
séries of slides and dogs which spring laterally into grooves or 
pockets in each side of the upper section, and adjusted to be easily 
pushed out of place by an endless-chain can carrier so as to permit 
the cans to pass them, and spring back to support the bar after 
each can has passed. The invention, which is the foundation of 
the patent right, is found in the ingénions method of suspending 
a device for working inside of moving can bodies to an outside 
supporting frame, and the means of supplying force to thoroughly 
wipe. Jensen's inside wiper is comparatively a very simple device. 
It is just a wiper, and nothing else, attached to his inside frame, 
which serves as a track for conducting the can bodies over the acid 
and solder baths heretofore described. It does not contain any 
of the mechanism which Hipperiing invented. Conaequently, it 
does not infringe his patent 
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The Leavitt Combined Oan-Body Forming and Side-Seam Solder' 
ing Machine (Patent No. 444,000). 

The complainants assert that this patent covers an invention 
of the primary class, inasrauch as it embodies the original idea of 
combining in one organized machine mechanism for forming au- 
tomatically, from a flat, rectangular pièce of tin, a can body with 
an interlocked and welded side seam. But after considering 
with care ail the claims, spécifications, and drawings of the pat- 
ent, and the testimony and arguments relating thereto, we regard 
this patent as being, in the main, descriptive of an aggregation 
of previously known machinery, rather than of any new discovery 
in the realm of mechanic arts. Take from what the inventer has 
described the framework, the driving wheels, belts, gearing, and 
means for Connecting the operating mechanism with the power 
which actuates it, none of which are original with this invçntor, 
and the inside wiper, and means for attaching it to the project- 
ing end of the former horn, and the mechanism for giving to 
each can body a half révolution after its side seam has been com- 
pressed so as to bring the seam into position to come in contact 
with the molten solder beneath the track, which are new, and 
nothing will be left, except an improved Norton machine for 
soldering side searas of cans, as described in patent No. 250,096, and 
Leavitt's machine for making can bodies with interlocked side 
seams, described in patent No. 250,266, each of which is capable, 
without co-operation from the other, of doing ail the work assigned 
to it. In his spécifications, Mr. Leavitt himself déclares that: 

"It Is the principal object of my invention to save tlie labor of the attendant 
whose duty it is to place the can bodies in the soldering machine can carrier, 
and at the same time always deliver the can bodies into the carrier with their 
seams turned directly ddwnward, so that the can bodies need be immersed 
in the solder bath only to the depth necessary to solder the seam, and thus 
dispense with the necessity of Immerslng the can body in the solder bath to 
a greater depth in order to compensate for slight inaccuracies in turnlng the 
seam of the can bodies directly downward, as must always be the case 
where such work is done by hand. » * • My invention consists primarily 
In the comblnation, with a can-body forming machine or Its horn, of a side- 
seam soldering bath, Into which the can body may pass directly from the 
body-forming horn, and with its seam turned down. It further consists In the 
comblnation, with a body-former hom and the side-seam solderer, of suitable 
mechanism for turnlng the body a part of, or one-half of, a révolution, so that 
the seam wlU be underneath at the time the soldering is being done. It 
further consists In the comblnation, with a body-former hom, of a side-seam 
solderer and an Inslde wiper seeured to and supported by the horn, so that 
the can body, as It passes o£C the horn and through the soldering device, may 
at the same time pass around the wiper or wiper-carrying rod, and the can 
thus be efCectually wiped upon the Inside, without any complicated mechan- 
ism, and without interferlng with the continuons movement of the can bodies 
as they are carrled along. ' The Invention further consists In the combina- 
tion, with a can-body former horn and suitable mechanism for moving the 
can bodies along and ofC of said horn, of mechanism for revolving the can 
body a part of a révolution on said hom, and a stop or projection adapted to 
engage the interlocked side seam to limit the extent of such revolving move- 
ment of the can body on the horn. It further consists in a can-body former 
horn having a longitudinal guide groove at the lower part of its circumfer- 
ence to recelve the side seam, and thereby guide the can body Into the side- 
seam solderer, with the seam directly underneath, in proper position for 
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Boidering. Tt fui'ther cotiigists in certain novel fentures iîi tlic cnnsmicriim 
of tlie side-seam solilerer aiul of its fluxinR <l('vice. liereinafter fully (kscribeil. 
It also consists in tlie novel flevices and uovel coniljinatious of iiaiis or de- 
vices hereiu shown and described, and more particularly pointed ont iu the 
daims." 

The défendants are charged with infringement of 9 of the 34 
claims of the patent. They are the following: 

"(20) In a can-soldering machine, the eombination, with a horn, of a rod 
comiected thereto, a wiper connected to the end of the rod, a solder tank 
over whlch the rod extends, and a means, substantially as described, for ad- 
vancing the can bodies, as and for the purposes stated." "(22) In a com- 
blned can-body-forming and side-seam-solderiug machine, the combina/- 
tlon, with a can-body former horn, of a side-seam-soldering device and 
mechanism for dellvering the can ijody to the soldering device from the 
horn with its seam tumed down so that the soldering may be done from be- 
low, substantially as specifled. (23) The eombination, with a can-body former 
horn, of a side-seam solderer, and means for moving the can body along 
from the horn over the solderer, substantially as specifled." "(25) The eom- 
bination, with a can-body former horn, of a slde-seam solderer and an Inside 
wiper secured to the horn, and means for moving the can body along from 
the horn over the solderer, substantially as specifled. (26) The eombination, 
with a can-body former horn having a longitudinal groove on its under side, at 
the end section thereof, for the side seam, of a side-seam solderer, into which 
the can bodies are delivered directly from the horn, with their seams tumed 
down, so that they will be soldered from below, and means for moving the 
can body along from the horn over the solderer, substantially as specifled. 
(27) In a combined can-body forming and side-seam soldering machine, the 
eombination, with a can-body former horn, of a side-seam solder bath and 
can-forwardlng mechanism, for conveying the cans from the horn through 
and over the solder bath, substantially as specifled. (28) In a combined can- 
body forming and side-seam soldering machine, the eombination, with a can- 
body former horn, of a side-seam solder bath and can-f orwarding mechanism 
for conveying the cans from the horn through and over the solder bath, and 
an inside wiper secured to the horn, substantially as specifled." "(30) In a 
combined can-body forming and side-seam soldering machine, the eombina- 
tion, with a can-body former horn, of mechanism for advanclng the can body 
along the same, a side-seam solderer, and a can-carrier device for conveying 
the cans through and over the solderer, — said side-seam solderer being be- 
neath the path of the can-carrier,— substantially as specifled. (31) The eom- 
bination with the can-body forming machine, having a horn around which 
the can body Is formed, and means for advancing the can body along the 
horn, of a side-seam soldering machine having a solder bath or device for 
moving the can body along over said soldering bath or device, substantially 
as specifled." 

Thèse are ail eombination claims, and everything within the 
scope of each of them which Mr. Leavitt did invent, as shown by his 
spécifications, and which may be found reprdduced or imitated in 
Jensen's machine, is claimed only as part of a eombination with 
other things, which are thereby made essential éléments of the 
patented invention, and which are not in the Jensen machine. 
Mechanism for giving the cans a half révolution, so as to bring 
them to the solder bath with seams down, which is made an élé- 
ment of the twenty-second and twenty-sixth claims, is not in the 
Jensen machine, nor does it hâve any mechanism adapted to the 
especial task of giving the can bodies a revolving movement pre- 
vious to the soldering process. An inside wiper connected to the 
end of a long rod attached to and supported by the end of the 
can-body forming horn, which is made an élément of the combina- 
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tions of the tweutieth, twenty-fifth, and twenty-eighth claim«-y 
bears some resemblance to Jensen's device for wiping inside of 
the advanciug cans. The latter is certainly a means for doing 
the same work in a similar manner. But Leavitt claimed this 
device only in combination with "a means, substantially as de- 
scribed, for advancing the can bodies, • • • means for moving 
the can body along from the horn over the solderer. substantially as 
specified," and "car.-forwarding mechanism for conveying the cans 
from the horn through and over the solder bath." The means for 
advancing the cans and can-forwarding mechanism specified, which 
are éléments of each of thèse claims, differ from the means and 
mechanism of Jensen's machine, as we hâve heretofore shown, 
by comparison of the latter machine with the Norton soldering 
machine. Thèse claims must be limited to the upper and lower 
tracks, supporting arms and shafts, wheels, chains, blocks, brack- 
ets, roUers, saddles, and the rest of the complicated mechanism. 
for conveying the can bodies through and over the solder bath, 
described in the spécifications, or known équivalents for said can- 
forwarding mechanism. The law does not authorize an extension 
of said claims to cover the subsequently invented and compara- 
tively simple can-body conveyor of the Jensen machine. This one 
principle of patent law strikes every one of thèse claims, with the 
possible exception of the twenty-second ; and, in view of the length 
to which this opinion has alreadj' progressed, it becomes unnec- 
essary and inexpedient to further continue comparing this ma- 
chinery. We hâve gone down the list, and shown that each claim 
covers a combination of éléments not found in Jensen's machine, 
and that is enough. The decree is reversed, and the cause will 
be remanded to the circuit court for the district of Oregon with. 
directions to dismiss the bill, with costs. 
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(Circuit Court, D. Indiana. April 22, 1895.) 

No. 9,064. 

1. Patents — Valtditt oï' Combination Claims. 

A combination, to be patentable, must produce a single new and useful 
resuit, or an old resuit in a better or cheaper manner; and if it only pro- 
duces an aggregate of single results, each the complète resuit of one of the 
combined éléments, It is not patentable. It is not necessary, however, that 
the mode of action of every élément should be changed by each of the others, 
but, so long as a new and useful resuit is produced, it is immaterial whether 
their opération is simultaneous or successive. Pickerlng v. McCullough, 104 
U. S. 310, criticised, and National Cash Register Ce. v. American Cash Reg- 
ister Co., 3 C. C. A. 559, 53 Fed. 367, foUowed. 

2. Same— Anticipation — Invention. 

The fact that, after a combination which accompUshes a new and useful 
resuit has once been produced, it would seem but a simple and easy matter 
to change a pre-existlng device so as to produce the same resuit in the- 
same way, Is not sufflcient to show anticipation by such device, when It 
appears that, although the latter was long in common use, no one had pre- 
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viously discovered Ita adaptabillty to accomplish the resuit achieved by the 
combinatloii. 
8. Same. 

The Johnson patent. No. 507,224, for a machine for inflatlng pneumatlc 
bicycle tires without regard to the slze, shape, or kind of nipple nsed upon 
them, hdd to be a patentable combinatlon disclosing invention, and also held 
infringed. 

This was a bill by tlie S. F. Heath Cycle Company against Thomas 
Hay and V. B. Willits, copartners as Hay & Willits, for alleged 
infringement of a patent for inllating pueumatic tires. 

Paul & Hawley, for complainant 

Ohester Bradford and Harry Bowser, for défendants. 

BAKEK^ District Judge. This is a suit in equity by the com- 
plainant against the défendants for the infringement of letters 
patent No. 507,224, grauted to complainant October 24, 1893, as 
assignée of Hastings H. Johnson, for improvements in inflating 
devices for pneumatic tires. The invention relates to means for in- 
flating pneumatic tires for bicycles and other vehicles. Prior to 
this invention it had been necessary to provide a différent sized 
threaded metallic air-pump hose coupling for each line or make of 
pneumatic tires, owing to the fact that the inflating tubes or nipples 
of the several makes of vehicles varied considerably in size, and owing 
to the manner in which their métal parts were threaded. The object 
of the invention was to provide a universal air-pump hose and coup- 
lings, which could be employed for inflating the tires of any ma- 
chine. The défenses interposed are that the patent is invalid, and 
that, in view of the prior state of the art, the claims, if valid, ought 
to be limited so that the défendants' device would not be held to 
constitute an infringement The défense of invalidity is bottomed 
upon the three following grounds: (1) That neither of the claims 
discloses a patentable combination of éléments, but only what is 
known in law as "an aggregation"; (2) that the devices display no 
invention ; (3) that the devices, in view of the prior state of the art, 
are not novel or patentable, but hâve been anticipated in ail their 
essential features. 

The invention described and claimed in the patent is a combina- 
tion of devices arranged to be used for inflating pneumatic tires in 
common use upon bicycles. Such tires are generally provided with 
a rubber-covered meta! nipple, having within it a valve that is 
adapted to open inward, and held to its seat by a suitable spring 
or other device, and by the pressure of the air within the pneumatic 
tire, thus preventing the escape of the air through the nipple. The 
end of the nipple is usually provided with an internai screw thread, 
and, prior to the invention of the device coveréd by the patent in 
sait, it had been customary to inflate such tires by mèans of an 
air pnmp having a hose upon the end of which was an externally 
screw-threaded coupling, adapted to screw into the internally screw- 
threaded end of the nipple où the bicycle tire. The inconveniences 
, and disad vantages in the use of this device were many. As there 
are numerous styles of bicycles upon the market, and as the 
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threaded nipples on the tires were seldom alike, It resulted that a 
separate pump must be used for every différent style of bicycle, or 
a separate connection must be had, specially adapted for use with 
each bicycle tire having differing nipples. This objection and the 
manner in which it was proposed to be overcome are f ully set forth 
in tlie spécifications of the patent. The device which forma the 
subject of the invention described and claimed in the patent con- 
sists of an air pump provided with a flexible hose or tube having an 
open end, into which the nipple of any pneumatic tire may be in- 
serted. With the air pump having this particular arrangement of 
hose, there is combined a device for forming an air-tight joint be- 
tween the hose and the nipple inserted therein, consisting of a loop 
arranged to encircle the hose, a follower arranged to slide along 
the sides of the loop, which thus forms guides to keep the follower 
from shifting out of place, and a screw connected to the follower, 
and adapted to be used to force the follower in against the outer 
surface of the hose, thereby clamping the hose around the nipple by 
com pressing it between the curved inner surface of the lower part 
of the loop and the curved surface of the under side of the follower. 
By this means the hose is equally compressed at ail points around 
its surface, and an air-tight joint is formed between the inner sur- 
face of the hose and the outer surface of the nipple. There are 
two claims in the patent: 

"(1) The combinatlan, with an alr-pump hose, within the end of which the 
pneumatic tire nipple may be inserted, of means for compressing said hose 
about said nipple to form an alr-tlght joint between the tube; said means 
consisting in a loop, a follower, and a device for forcing in said follower, 
substantially as and for the purpose speciâed. (2) The combination, with an 
air-pump hose, wherein a pneumatic tire nipple may be Inserted, of a loop 
surroundlng said hose, a follower or gib adapted to operate within said loop, 
and a thumbscrew arranged in the end of said loop, pressing on the end of 
said gib, whereby said hose may be tightened on said nipple, substantially 
as and for the purpose specified." . 

It is earnestly contended that the claims of complainant's patent 
are void becausç they do not cover patentable combinations. It is 
urged that the action of the clamping device does not qualify the 
action of the pump, and thait it is necessary, to constitute a patent- 
able combination, that each élément should qualify the action of 
every other élément; and numerous authorities are cited which 
it is claimed support this position. The case of Pickering v. Mc- 
Gullough, 104 U. S. 310, a leading case upon this question, is mainly 
relied on to support this contention. Counsel quote from the 
opinion in that case, as décisive of the invalidity of the patent in 
suit, the following: 

"In a patentable combination of old éléments, ail the constltuents must 
80 enter Into It as t±iat each qualifies every other; to draw an Illustration 
from another branch of the law, they must be joint tenants of the domain 
of the Invention, selsed each of every part, per my et per tout, and not 
mère tenants In common, with separate interests and estâtes. It must form 
elther a new machine of a distinct character and functlon, or produce a 
resuit due to the joint and co-operatlng action of ail the éléments, and 
which is not the mère adding together of separate contributions. Otherwlse, 
It is only a mechanlcal juxtaposition, and not a vital union." 
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It is claimed tliat this case and others following it establish Vue 
doctrine that in a patentable combination of old éléments ail the 
constituents must so enter into it that each qualifies the mode of 
action of every other, and that each élément must not merely per- 
form its own part in the combination, but must also, in some way, 
be directly and immediately concerned in the performance of their 
respective parts by every other of the éléments. No such doctrine 
as is claimed was essential to the décision of that case, nor is it 
fairly deducible from the particular language above quoted. Ail 
that can be claimed to be settled by that case is that a combination, 
to be patentable, must produce a single new and useful resuit, or 
an old resuit in a better or cheaper manner, as the product of the 
combination. If the combination produces an aggregate of several 
results, each the complète resuit of one of the combined éléments, 
it does not constitute a patentable combination. There must be 
some new and useful resuit produced by the combination, but each 
élément of the combination, so far as essential to the production of 
the single new and useful resuit, may act according to the law of 
its own nature or structure. As has been well said in the case of 
National Cash Eegister Co. t. American Cash Eegister Go., 53 Fed. 
S67,3C. C. A. 559: 

"If It were essential to a valid patent for any combination whatever that 
the mode of action of every élément Included in the combination should be 
changea by each of the others, it would hâve been impossible to sustain 
several combination patents which hâve in fact been upheld, as, indeed, It 
would be difflcult to conceive of any mechanlcal combination which would be 
both possible and patentable. A screw or a lever can act only in one way, 
yet a screw and a lever may so act in combination as to produce, in con- 
séquence of their combination, a single new and useful resuit Moreover, 
there Is no intimation In the opinion in Plckering v. McCuUough of a pur- 
pose to overrule the earlier décisions with which, upon the View taken of it 
by counsel, it would appear to confiict, nor has it In later cases, which are 
of course to be foUowed, prevented the suprême court from declaring the 
law of this subject in accordance with our understanding of it Blake v. 
Robertson, 94 U. S. 728; Parks v. Booth, 102 U. S. 96; Loom Co. v. Higgins. 
105 U. S. 580; Clough v. Barker, 106 U. S. 166, 1 Sup. Ct 188; Lake Shore & 
M. S. Ry. Oo. V. National Car Brake Shoe Co., 110 U. S. 229, 4 Sup. Ct 33; 
Manufacturing Go. v. Sargent, HT U. S. 536, 6 Sup. Ct 934." 

It seems clear that the claims in the patent in suit come within 
the rule laid down in thèse cases, and cover a patentable combina- 
tion. A single unitary resuit, that of inflating a bicycle tire, is 
produced by the co-operation of ail the éléments of the claims, and 
it is immaterial whether the opération of the éléments is simul- 
taneous or successive. 

It is insisted that in view of the prior state of the art the patent 
in question does not disclose invention. It is claimed that the 
lathe dogs, scythe snath handles, scythe holders, saw handles, hose 
couplings for fire engines, and other like exhibits introduced in 
évidence hâve parts more or less analogous to some part of the 
clamping device constituting a part of complainant's combination, 
and that, in conséquence thereof, the combination covered by the 
claims in suit does not involve invention. I perceive nothing in 
any of thèse devices which ought to be held to anticipate the com- 
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plainant's combiiiation. None of tLem would snggest îo a me- 
clianic the comblnation in suit. The English patent, No. 18,147, 
and thie choker model used upon the hearing, each sbow a device 
constructed and adapted to talie the place of a valve in a flexible 
tube. They opéra te on the same principle as the Dart patent, Xo. 
318,091, which is a cut-off device for the flexible tubes of fountain 
syringes. The choker devices are constructed and intended for 
use vpith the nipples of bicycle tires, and are used for the purpose 
of choking the nipple after the tire bas been inflated, and thus 
preventing the escape of air therefrom. They take the place and 
perform the office of valves. It was suggested on the hearing that 
by making the choker of larger slze and by changing the form of 
the follower this device could be used in the combination set forth 
in complainant's patent. This is doubtless true, but, if such a 
change would not involve invention, it is to be borne in mind that 
the complainant is not claiming the clamping device alone, but is 
claiming it in combination with other éléments, the entire combina- 
tion producing a single unitary resuit, namely, the inflation of any 
bicycle tire. The claims are for a combination which can be 
readily and economically used for the inflation of any bicycle tire, 
without regard to size, shape, or kind of nipple used upon it The 
complainant was the flrst to discover a combination capable of pro- 
ducing this new and useful resuit by means of a simple and inex- 
pensive device. In my opinion, it involved invention to change the 
form of the choker device, and provide it with a concave instead of 
a convex follower, and combine it with an air pump having a hose 
with an open end adapted to slip over any bicycle nipple, and by 
this means form an air-tight joint between the inner side of the 
hose and the outside of the nipple. The English device was pat- 
ented in 1890, and that and the choker model hâve never been used 
for any other purpose than that for which they were designed. In- 
deed, they are incapable, without material change, of being used to 
accomplish the purpose to which the clamping device of complain- 
ant is applied. It is, of course, simple, after the thing has been 
done, and after complainant's patent has shown how it can be doue, 
to make the necessary changes in the English patent and in the 
choker model, and to combine the same with the other éléments of 
complainant's combination so as to produce the same resuit in the 
same way as complainant does. It is a fact, however, that thèse 
choker devices are many years older than the complainant's in- 
vention, and, though they were in common use to take the place of 
valves in the nipples of the pneumatic tires of bicycles, yet the 
users of them went on employing a différent device for the inflation 
of such tires, and it remained for complainant's assignor to show 
that by his combination a device had been discovered which would 
provide a simple and economical means for the inflation of any 
pneumatic tire, regardless of size, shape, or style of nipple, or the 
kind of valve used therein. To one who has accomplished this 
resuit the quality of inventor should not be denied. ToplifC v. 
Topliff, 145 U. S. 156, 12 Sup. Ct. 825; The Barbed Wire Patent, 
143 U. S. 275, 12 Sup. Ct. 443, 450; Consolidated Safety Valve Co. 
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T. Crosby Steam Gauge & Valve Co., 113 U. S. 137, 5 Sup. Ct. 513; 
Manufacturing Co. v. Adams, 151 U. S. 139, 14 Sup. Ct. 293; Electric 
Co. V. La Rue, 139 U. S. 601, 11 Sup. Ct. 070; Stohlmann v. Parker, 
53 Fed. 925, 4 C. C. A. 109; Machine Co. v. Dizer, 61 Fed. 102, 9 
C. C. A. 382. 

The foregoing are some of the cases in which the déviations from 
former devices were trifling, but the changes produced better re- 
sults, and were held to constitute patentable inrentions. 

In the case of Topliff v. ToplifE, supra, the court, speaking of the 
change in the patented device from former ones, observed: 

"Trifling as this déviation seems to be, tt renders it possitile to adapt the 
Augnr device to any side-spring wagon of ordinary construction." 

And on this ground the patent was upheld. In the Barbed Wire 
Patent Case, supra, the court said: 

"From this view of the state of the art at the time the patent in suit was 
Issued, It Is évident that Glidden can nelther claim broadly the use of the 
plain or the twisted wire, nor the sharp thoms of barbs, nor, Indeed, the 
combinatlon of the two as they appear in the Kelly patent • * • The 
vital différence In the two patents is in the shape of the barb itself." 

And upon this différence the patent was sustained. In Consoli- 
dated Safety Valve Co. v. Crosby Steam Gauge & Valve Co., supra, 
the principal thing that had been done by the inventor of the pat- 
ent there involved was to make a change in the size and shape of 
the area of the valve outside of the beveled seat In Manufactur- 
ing Co. V. Adams, supra, although the court found it difflcult to 
dilïerentiate between the patent in suit and previous devices, yet 
it was held that, as a better machine was produced, the patent 
therefor was sustainable. 

Applying thèse principles to the patent in suit, I am of opinion 
that the device covered by it constitutes a patentable invention, 
and that it had not been anticipated by any prior patented device. 
It is not seriously contended but that, if the complainant's patent 
is valid, the défendants' device is an infringement of it. In my 
judgment, it is so palpable an infringement that it is needless to 
point out the coïncidence of structure and opération of the two 
devices. It is apparent upon the most casual inspection. There 
will be a decree for the complainant. 
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NEALIi v. WESTERN ASSUR. 00. et aL 

(District Court, E. D. Pennsylvania. March 8, 1895.) 

No. 115. 

1. Mahitimb Liens— Distribution of Fund— Limitation of Liability. 

Holders of maritime liens of the same class are entitled, especially 
in proceedings for limitation of liability, to pro rata distribution, with- 
out regard to the dates of issuing process or obtaining decrees, unless 
their rights hâve been forfeited. 
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8. SAME— POBFEITDBB BT LACHES. 

Where the owner of tows lost by a tug Invlted thé Insurer of thelr 
cargoes to join wlth hlm In a suit agalnst the tug, and the insurer re- 
fused to do so, but, after the tug's liabillty had been established by a 
decree, then filed a separate llbel, hdd, that it had waived its right to 
sbare pro rata with the original libelant, and was only entitled to the 
surplus, If any, after his decree was satisfied. Woodworth v. Insur- 
ance Co., 5 WalL 87, followed. 

Sur exceptions to the report of the commissioner appointed by 
virtue of the pétition of Frank M. Neall, trustée, as owner of the 
steam tug Battler, for limitation of liability for damages claimed 
from loss or injury by the sinking of the barges Tonawanda and 
Wallace while in charge of the Battier. 

The original suit was brought by John J. Schrader, as owner of the sald 
barges, on December 9, 1889, and was heard on May 23, 1893; and on June 13, 
1893, an Interlocutory decree was made in favor of the libelant See 55 Fed. 
1006. A commissioner was then appointed to compute and report the amount 
of damages. On October 20, 1893, before the taking of testimony upon the mat- 
ter of damages was completed, a libel was filed against the tug by the Western 
Assurance Company of Toronto, Canada; the said company being the under- 
writers of coal shipped on the sald barges at the time of the loss. The damages 
claimed In this libel were $13.688.31. Service of the writ, however, was not 
effected, and on October 28, 1893, Frank M. Neall, trustée, flled this pétition 
for a limitation of liability. See 58 Fed. 704. On November 3, 1893, in accord- 
ance therewith, a commissioner was appointed to ascertaiu the value of the tug 
and It was found to be $20,784.22. A bond in that amount having been entered 
by the owners of the tug, It was ordered that further prosecutlon of ail suits in 
respect to claims in said matter should be restrained, and the commissioner 
whose report is now passed upon was appointed for the purpose of hearing proof 
of claims. He allowed the claims of Schrader to the amount of $19,701.26, witb 
interest thereon from the date of the sinking of the barges, viz. September 10, 
1889, to thfi date of the fillng of the decree, the amount of whlch when added 
to the face of the claim would exceed the amount of the bond entered, basing 
his décision upon Woodworth v. Insurance Oo., 5 Wall. 89, and The Saraoen. 
6 Moore, P. C. 56. The proofs showed that Schrader and the other parties In- 
terested had Invlted the assurance company to join with thera in the original 
suit; that the said company had agents In Philadelphia to attend to their in- 
terest in the premises; and that, from correspondence and other évidence, it 
was évident to the commissioner that no steps had been taken or were intended 
to hâve been taken by the company except the outcome of the original suit was 
guccessfuL 

N. Dubois Miller and J. Rodman Paul, for libelants. 

John F. Lewis, Edwin F. Pugh, and Henry Flanders, for respond- 

ents. 

BUTLER, District Judge. As respects the tug's liability, I am 
asked to reconsider the subject in the light of testimony presented 
by the assurance company before the commissioner. This testimony 
was produced solely to account for the company's delay in making 
claim, and is of no material value in considering the question of 
liability. It consists mainly of opinions of the company's agents 
based upon what they leamed after the occurrence. One or more 
of them visited the locality of the accident to ascertain the feasibility 
of reclaiming some part of the cargo, and for that purpose alone. 
The testimony shows that this was the subject of their inquiries, and 
that the question of the tug's liability was not mooted. Thèse opin* 
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ions are not évidence against the original libelant. To tlie extent 
that tlie witnesses state facts, X hâve considered their statements, 
but find nothing in tliem that answers the testimony on which the 
tug was condemned. 

As respects the assurance company's claim to participate in the 
distribution, the question is interesting, if not difScult In the ab- 
sence of Woodworth v. Insurance Co., 5 Wall. 87, I would allow the 
claim. After a careful examination, I am satisfled that a decree in 
favor of one lien holder does not of itself entitle him to a préfér- 
ence over others of the same class (in this country), where the pro- 
ceeds of a vessel are in court for distribution. Neither the date of 
issuing process nor obtaining a decree is important in this respect 

But especially is this so where the proceeding is governed by the 
act of congress for limitation of vessel owners' liability. AU parties 
having liens are entitled to share in the distribution, unless their 
rights hâve been forfeited. Henry, Adm. 201; The Martha, No. 44 
of 1884, Dist. et. E. D. Pa.; The Sarah, No. 56 of 1880, Dist Ct. E. 
D. Pa.; The E. A. Barnard, 2 Fed. 719; The City of Tawas, 3 Fed. 
173; U. S. V. Ames, 99 U. S. 35; The Eose Culkin, 52 Fed. 331; The 
Benefactor, 103 U. S. 244; The Oity of Norwich, 118 U. S. 491 [6 Sup. 
Ct. 1150]; Providence & N. Y. S. S. Co. v. Hill Manufg Co., 109 U. S. 
578 [3 Sup. Ct 379, 617]; The Triumph, 2 Blatchf. 433, note [Fed. 
Cas. No. 14,182]; The Saracen, 6 Moore, P. C. 56; The Phebe, 1 
Ware, 365 [Fed. Cas. No. 11,065]; The Fanny, 2 Low. 509 [Fed. Caa 
No. 4,638]; The America, 16 Law Eep. 264 [Fed. Cas. No. 288]; The 
Arctnrus, 18 Fed. 744; The J. W. Tucker, 20 Fed. 131; The Julia, 
57 Fed. 235. 

Aside from tliis question, however, I am unable to distinguish the 
case before me from that of Woodworth v. Insurance Co., 5 Wall. 
87. In that case the suprême court held that where one of two 
parties injured in a collision institutes proceedings against the 
vessel in fault, and at his own expense prosecutes the suit to con- 
demnation, the other, who has contributed nothing to establish the 
vessel's liability, but has stood by, taking no part, cannot share the 
proceeds of the vessel, or receive any thing therefrom until the claim 
of the other has been satisfled. Hère the assurance company not only 
stood by, doing nothing, but as the commissioner has found, refused 
to assist when requested. Indeed it discouraged, or sought to dis- 
courage, the original libelant by suggesting difflculties in the way of a 
recovery. Under such circumstances the suprême court seems to re- 
gard it as inéquitable to allow one oecupying the position of the as- 
surance company to participate in the distribution, and therefore 
treats hijn as having waived or forfeited his claim in so far a» the 
original libelant is concerned. 

AU exceptions are dismissed and the report confirmed. 
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THE SPOKANB. 

McGRAW TRANSPORTATION CO. y. THE SPOKANH. 

{District Court, B. D. Wlsconsln. April 17, 1895.) 

Admiraltt— Salvage. 

The Bteamshlp S., whlle navigatlng on Lake Michlgan, at the close of 
the season, and when storms were to be expected, broke her shaft, and 
thereby became dlsabled, havlng no eails. Neither her position nor the 
conditions of the weather at the time threatened any immédiate danger, 
but the barometer was falllng, indicating the approach of a storm. The 
Bteamshlp V., passing on her course, responded to the signais of the S., 
and at the request of the master of the latter took her in tow for a port 
where she could be repalred. During the following night a storm came 
on which caused some trouble in the towage, but no extraordinary difH- 
culty or great danger. On the afternoon of the day followmg that when 
the S. was taken in tow, the two steamers reached a port, where the S. 
was left In charge of a tug. The V. sufifered no Injury except a delay 
of 22 hours. The value of the S. and cargo was $320,000, and of the V. 
$125,000. Bdd, that the service rendered by the V. was a salvage service, 
but not of the highest order, and that an allowance of $3,600 was proper. 

This was a libel by the McGraw Transportation Company against 
the propeller Spokane for salvage. 

Thls libel was flled by the owner of the propeller Oity of Venice for 
salvage services In releasing from péril on Lake Mlchigan the propeller 
Spokane and her cargo of gênerai marchandise, and towing to the port of 
Milwaukee for repairs. The City of Venice was a freighting steamer, regis- 
tering 1,771 tons, and laden with coal, bound for Chicago. The Spokane was 
a Steel steamer, and also a freighter, of about equal tonnage, bound from 
Chicago to BufCalo, stanch and well manned and equipped. The Spokane 
left Chicago December 9, 1894, for her last return trip of the season. On 
December 10, at 9:55 a. m., her shaft broke, leaving the vessel wlthout 
motive power, as she was not provided with sails. At the time of this dis- 
aster she was on her course, 12 to 15 miles ofC the east shore of Lake 
Mlchigan, about 8 miles north of the port of Manistee, and about 40 miles 
south of the South Manitou Island. Her position was only a few miles south 
of Point Au Becs Scie, where the courses join of vessels bound south by 
either the outer or inner passage of the Manitous, and there diverge for 
Milwaukee and Chicago. The master knew that several large steamers were 
then about due at that point, bound down for those ports; that their 
courses would brlng them in sight, and one of them might be expected soon. 
Préparations were tliereupon made for a tow; a new 10-inch hawser which 
was on board was placed in readiness, and a flag of distress was raised. 
Exceptlng her Inability to navigate, the Spokane was in every respect sea- 
worthy, and In no imminent péril; there was no sea running, an o£C-shore 
breeze prevalled, there was deep water, a good shore, and she was well 
supplled with ground tackle; a small boat could be safely sent to the shore 
to wire for assistance, but It does not appear that a sufldcient tugboat could 
be obtained from any port nearer than Milwaukee. The testimony shows 
that there was a falllng barometer at the time the assistance In question 
was rendered, betokening the storm of rain and wlnd whlch came that 
night The City of Venice, on her course for Chicago, sighted the Spokane 
about noon of the lOth, bearing a trlfle on her starboard bow; the Spokane 
gave the distress signal of four blasts of her whlstle, in addition to the 
flag signal, whereupon the Venice was promptly headed for her, coming 
within bail at about 12:40; was informed of her disabled condition, and 
asked to stand by and give her a tow to Milwaukee for repairs. There Is 
some varlance with regard to the expressions used by the master of the 
Spokane, — whether he was urgent that the Venice should not leave them, 
and whether the port of Manitowoc was mentioned, and rejected becauss 
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not having sufficient water for safety,— but it Is undisputed that assistante 
was requested for the helpless steamer, that no terms were asked for,- 
suggested, or imposed, and that the help was prompt, voluntary, and meri- 
torious. The Venice was fortunately provided wlth a tow post, althougb 
not engaged Jn the business of towing. The hawser of the Spokane was 
taken aboard without dlfficulty, and the tow headed for Milwaukee, with the 
wind freshening, and towards night the weather thickened, with raln. 
Good progress was made, without serious difficulty, for about 70 miles, on 
a southwesterly course, until about 10 o'clock that night, when, the wind 
having increased to about 20 miles an hour, or more, wlth a heavy sea 
runulng, and the vessels approaching the west shore, then distant about 15- 
miles, the master of the Venice deemed it prudent to put about head to the 
wmd. This maneuver was successfuUy accomplished, and they were so 
headed eastward, under check, until 6 a. m. of the llth, when the signal 
was given by the Venice for the tum southward. There is some dispute in 
relation to the signais for this move, but It is sufficient that In some manner 
the chock at the bow of the Spokane, through which the Une led, was pulled 
out, and the hawser was eut by the steel stanchion, and parted. The haw- 
ser was hauled in by the Venice, was passed again to the Spokane, after 
two ineffectuai attempts, and the tow resumed. Milwaukee was reached- 
without further incident, about 5 p. m. of the llth, and, the Spokane being 
left outside in charge of a tug, the City of Venice proceeded to Chicago, 
haylng sulïered no Injury from her service, except a delay which the master 
States at 22 hours. The repairs to the Spokane were completed the next 
day, and she proceeded on her voyage. There was much testimony wlth 
référence to the violence of the storm, but it Is apparent that it was not 
more dangerous than those which often occur on the Great Lakes late In 
the season, and through which like tows are conducted wlth safety. The 
circumstances requlred sklU, spécial watchfulness, and judgment beyond 
that of ordlnary navigation without a tow; but, with the exercise of good 
seamanship (which was hère shown), cannot be considered as involving the 
towing steamer, or probably elther steamer, in Imminent péril. The libelant 
places much stress upon the fact that navigation closes nominally wlth the 
month of November, when regular Insurance terminâtes, wlth a margln of 
five days; but It was well shown that practical navigation, especially wlth 
steam vessels, has extended far into December In later years; that, for sev- 
eral days in the month In question beyond the time of the accident, a large 
number of steam craft were plylng on Lake Michigan, and around the lakes; 
that several steamers of simiîar class with the Spokane were actually in 
the vlcinity, bound down, and closely following the Venice; that one, the 
Frontenac, came in sight soon after the line was taken; that another, the 
Charlemagne Tower, .Jr., owned by respondent, reached the place of accident 
about 5 p. m. The agreed estimate of valuation of the Spokane and her 
cargo was $320,000. The valuation of the City of Venice was $125,000. The 
libelant claims that It "is entitled to a salvage compensation equal to one- 
flfth of the gross value of the property saved" ; but is willing to accept, and 
insists upon, $15,000. The respondent contenus that the allowance should be 
for a towage service only, or, at the utmost, "a salvage service of the lowest 
order of merit." It was testifled that the expense of a tow in that weather, 
by a compétent tug summoned from Milwaukee, would hâve been about $600. 

Van Dyke & Van Dyke and J. C. Shaw, for libelant. 
C. E. Kremer and H. D. Goulder, for claimant. 

SEAMAN, District Judge (after stating the facts as above). 
The libel and the answer in this case differ mainly in their state- 
ments of the degree of péril or of comparative safety encountered in 
the towage to Milwaukee. The testimony was heard in open court, 
and I ûnd no substantial contradictions in matters material to a 
décision. It is apparent both that the libel states the conditions 
in some respects in terms of exaggeration, and that the answer 



256 FEDERAL BEPORTER, Vol. 67. 

tends to belittle the actual merits and difficulties of the undertak- 
Ing. A version about médium between them is made ont by the 
testimony. 

There bas been much discussion by the courts in attempted dis- 
tinction of cases of mère towage from those of salvage, and in 
some a classification of "extraordinary towage" bas been adopted. 
A notable instance of the latter distinction is found in The 
Emily B, Souder, 15 Blatchf. 185, Fed. Cas. No. 4,458, where Chief 
Justice Waite at the circuit reduced the amount decreed by the 
district court from |3,000 to $1,000; and the fact that the master 
of the assisting vessel did not give notice before taking the tow- 
Une that he would claim saJvage rémunération (although his steam- 
er was thereby taken entirely out of her course, and put to ex- 
pense and inconvenience) was mentioned as one of the reasons 
which made the service towage, and not salvage. In that case it 
appeared, however, that the assisted steamer, deprived of her 
steam power, had the use of her sails, had made fair progress, and 
within 24 hours would probably bave reached the vicinityof her port; 
that she gave no signal of distress, but sought to hâve a charge fixed 
for towage. Thèse circumstances and the absence of actual péril 
were evidently taken to deprive the service of the character of 
salvage, and the comment upon the want of any demand or asser- 
tion as a salvor is only referred to in connection with those facts, 
and cannot be understood to make notice or demand a prerequi- 
site for salvage, or that its absence would count, of itself, as a 
circumstance against the claim. Indeed, the rule is stated the 
other way, — that, in the absence of a definite proposai or arrange- 
ment, where a vessel in distress calls upon a passing vessel for 
help, salvage compensation is implied. The Louisa Jane, 2 Low. 
295.^ The distinction of meritorious volunteer service as towage 
rather than salvage appears in the cases of The Viola, 52 Fed. 172, 
and, on appeal, 5 C. C. A. 283, 55 Fed. 829, and The Leipsic, 5 Fed. 
108, and, on appeal, 10 Fed. 585. On the other hand, the current 
of décisions would generally designate the services rendered by a 
volunteer, owing no obligation of contract or duty, in saving a ves- 
sel from péril or distress, as salvage, or in the nature of salvage, 
and entitled to rémunération as such. Salvage is deflned by Jus- 
tice Bradley in Sonderburg v. Tow Boat Co., 3 Woods, 146, Fed. 
Cas. No. 13,175, to be "a reward for meritorious services in saving 
property in péril on navigable waters, which might otherwise be 
destroyed, and is allowed as an encouragement to persons engagea 
in business on such waters, and others, to bestow their utmost en- 
deavor to save vessels and cargoes in péril." It is the fact of 
péril, and not its extent, that gives foundation for salvage. It is 
sufficient if it be "something distinctly beyond ordinary danger, — 
something which exposes the property to destruction unless ex- 
traordinary assistance be rendered." 2 Pars. Shipp. & Adm. 282. 
And it is not essential that escape by other means be impossible. 
Talbot V. Seeman, 1 Cranch, 1; The Connemara, 108 U. S. 352, 2 

1 Fed. Cas. No. 8,532. 
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Sup. Ot 754;Coiïïn v, The John Shaw, 1 Cliff. 230, Fed. Cas. No. 2,949. 
The importance of the distinction of salvage servioe from mère tow- 
age, or from any service govemed by contract or légal duty, lies in 
the différence in the basis and measure of recovery. In salvage the 
allowance is made by way of reward, and is not limited by the rule 
of quantum meruit; while the recovery for ail other services is 
limited to the measure of the contract, or pro opère et labore. But 
the amount of salvage allowance is al ways dépendent upon the con- 
sidération of ail the circumstances, the extent of maritime péril 
averted, the risk incurred, the heroism exhibited, and the value of 
the property salved. Therefore, the courts recognize différent de- 
grees of merit in salvage; and for the higher order, — for example, 
cases of derelict, or cases involving extrême risk, — ^the reward is 
usually a share or proportion of the value of the salved property, 
while in the lower orders the idea of reward is preserved, but is 
not proportioned to the value ; and, when the risk is inconsiderable 
and the service slight, the allowance "is little more than a mère 
rémunération pro opère et labore." Macl. Shipp. (3d Ed.) 619; 
The John E. Clayton, 4 Blatchf. 372, Fed. Cas. No. 7,338; The 
Bolivar v. The Chalmette, 1 Woods, 397, Fed. Cas. No. 1,611. In 
the case at bar I find no dififlculty in placing the service, upon the 
undisputed facts, within ail well-considered deflnitions of salvage. 
The Spokane was found in the open waters of Lake Michigan, en- 
tirely disabled in her motive power, and helpless to reach any port 
for refuge or repair, at the close of the season, when severe storms 
were to be apprehended, and when a falling barometer indicated 
a storm pending; she was flying the signal and sounding the whis- 
tle of distress. In response therfeto, the City of Venice, bound for 
Chicago, headed for the Spokane, and, on information of her con- 
dition, promptly took her line and towed her to Milwaukee. The 
passage with such a tow, and in the heavy sea and thick weather 
whieh came upon them, was diiBcult, although not of extrême dan- 
ger; the service was meritorious, and entitled to reward in the 
nature of salvage. It is equally clear that this salvage service was 
not of the higher order, and is not entitled to rémunération based 
upon a share or percentage of the value of the Spokane and cargo 
eo nomine. 

The délicate and diflBcult question remains to détermine an 
amount for this salvage which shall not only recompense the serv- 
ice, but shall be a just reward for it, and shall also serve as an 
encouragement of others to like action. At the same time, the 
court ought not to impose more than should be justly paid by tlie 
respondents in view of the extent of péril from which the vessel 
and cargo were rescued, or an amount that would constitute a 
précèdent discouraging vessels in distress or péril from invoking and 
accepting necessary aid. In the quest of light for this détermina- 
tion, I hâve examined ail the cases cited by counsel, and many 
additional. Each case dépends, for the allowance made, upon its 
imrticular facts, and the view taken by the court of the conditions 
and surroundings. A review of them, pointing ont distinctions, 
would extend this opinion unnecessarily. I deem it suflBcient to 
v.67F.no.2— 17 
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note thatthe conditions affecting navigation upon the Great Lake» 
differ in many respects from tliose which prevail upon the océan 
and its dangerous coasts; that cases from the seaboard, having in 
view the périls there encountered, and the fewer chances of rescue, 
ail tending to swell the rewards for salrage, are not whoUy appli- 
cable hère for guidance in fixing the amount. For example, in 
The Alaska, 23 Fed. 597, a great Atlantic liner, carrying hundreds 
of passengers and a valuable cargo, lost her rudder in mid-ocean, 
was helplessly drifting, and liable to be taken ont of the course 
of travel, wheh the saving assistance was rendered. The case of 
The Egypt, 17 Fed. 359, explains the need of a large salvage allow- 
ance by reason of the peculiar dangers of the South Atlantic coast. 
In The Kenmure Castle, 5 Asp. 27, the rescued steamer was upon 
the Red Sea with a broken shaft, in treacherous waters lined with 
coral reefs, and required towage for several days before reaching 
a port. Upon thèse Lakes commerce has assumed vast propor- 
tions; vessels up and down pursue a regular and well-deflned course, 
often within sight of shore, and in case of distress are not liable to 
remain long ont of sight of other vessels; the newspapers publish 
the fact of passing Détroit and other points, so that the progress 
and position of ail vessels are approximately known; good harbor» 
are fréquent; the towage of large vessels, barges, and rafts haa 
become a feature of this navigation, and only storms of the utmost 
severity are regarded as dangerous to such undertaking. The al- 
lowance for salvage must be made in conformity with thèse modi- 
fled conditions. There are few reported décisions in référence to 
salvage service on the Lakes; none has been cited justifying the 
allowance claimed by the libelant. I am satisôed that it would 
not subserve the public interest, and would not be just between the 
parties to allow so large an amount for salvage under the circum- 
stances shown. I am greatly aided to the conclusion reached by a 
précèdent cited from the records of this district in a decree entered 
by Judge Dyer, October 6, 1879, and afûrmed by Judge Drummond 
on appeal. It is the case of The Ensign v. The Peerless, Fed. Cas. 
No. 4,494, for salvage services, which was thoroughly presented and 
contested by eminent proctors. Unfortunately, there does not ap- 
pear in the record any M'ritten opinion by either judge, but upon 
the conceded facts the decrees give au unmistakable expression of 
their views. The Peerless was a large steamer, navigating the waters 
of Lakes Michigan and Superior, carrying passengers and freight. 
She left Manitowoc, on the west shore of Lake Michigan, bound for 
Lake Superior, on the night of September 1, 1877, with 50 passen- 
gers and heavily laden with merchandise and live stock. While 
in mid-lake, and out of the usual course of steamers, at about 4:40 
a. m., her air pump broke, disabling her motive power, and the 
water rushed in through the discharge pipe, threatening to sink 
the vessel; much freight was jettisoned (including cattle and other 
live stock, and flour), to lighten the vessel, and to cause her to list 
over, and bring the leak above water. This was successful, and 
the hole was temporarily plugged, "fllling up with blankets and 
flour to stop the water." She was for the time being disabled and 
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in danger, and put up distress signais. There is dispute over the 
question whether she could liave been put in condition to navigate, 
and with référence to the violence of the wind and the sea, It is 
clear, however, that the vessel called for and needed assistance, and 
that there tvas much panic among the passengers, if not on the 
part of the crew. The freight propeller Scotia hove in sight 
(claiming to be out of her course because of the gale), and, discov- 
ering that the Peerless was in distress, went to her assistance, and 
was requested to take her to the harbor at the Manitou Islands. 
The line was promptly taken, and she was towed to that harbor, a 
distancé of about 45 miles, occupying about nine hours, without 
serious diflSculty, aside from a stormy passage. The libel states 
the value of the Peerless at 1118,000, and her cargo at $50,000, 
and that she had about 50 passengers and her crew; the answer 
States her value at |60,000, and the cargo at $27,000, The Scotia 
was of about the same value. The actual worth of the service as 
towage would hâve been $500 to $600, according to the testimony; 
$15,000 was claimed as salvage. The decree pronounced the serv- 
ice one of salvage, and allowed $2,000. The libelant appealed, 
and the decree was in ail respects affîrmed. In the présent case 
it is undisputed that the shaft of the Spokane could not be repaired 
until she reached a port; in this respect the Peerless may hâve 
been in better condition, but the danger to the Peerless was more 
Imminent The Spokane, however, required towage for a greater 
distance; the passage was rougher and more difficult; the season 
was at its close, when a sudden and violent storm was to be appre- 
hended; the values of ail the property at risk were much greater. 
The compensation hère should be larger. As $600 would probably 
hâve been a fair charge for the towage alone, there will be added 
to that the sum of $3,000, making an allowance of $3,600 for salvage, 
for which amount I decree for the libelant, with costs. 
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NORTON et al. v. THE RICHARD WINSLOW, 

(District Court, K D. Wisconsln. Aprll 17, 1895.) 

U Carriees — Tekmination of Careiagb — Chabacter op Liabilitt. 

In November, 1893, a cargo of corn was shipped on a schooner at 
Chicago, to be carried to Buffalo, the bill of lading provlding that the 
charge for freight should Include free storage In the vessel at Buffalo 
untll Aprll 1, 1894. On arrivai at BuCCalo, the cargo was Inspected and 
found In good order. Thereafter the vessel remalned moored at a wharf, 
In charge of the captain. During the winter, In conséquence of an 
unusually low tide, the vessel grounded, and was thereby strained and 
caused to leak, whereby the cargo was damaged. Held, that the liabillty 
of the owner of the vessel, as carrier, ceased on her arrivai at Buffalo, 
and thereafter hls liabillty was that of a warehouseman only. 

t. ADMIBALTT — JUEISDICTION— CONTHACT FOR StORAGE ON VbSSBL. 

Meld, further, that the water-borne character of the contract ceased on 
the arrivai of the vessel at Buffalo, and the admlralty had no jurisdlc- 
tion of the claim for damages to the cargo whlle lylng in the vessel as 
a mère storehouse. 
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8. Shipping — Habter Act. 

It seems that, even If the contract wer» maritime, the veasel would 
be relieved of liabllity under the Harter Act (Laws 1893, c. 105), the 
vessel havlng been properly manned and equipped, and the fault, If any, 
having been in the management of the vessel during the winter. 

This was a libel by J. Henry Norton and others against tiie 
schooner Richard Winslow for damages to a cargo of corn. 

The schooner Richard Winslow received at Chicago, November 16, 1893, 
a cargo of corn to be carried to BufEalo. The blU of lading states that the 
lake freight is three cents per bushel, "including free storage in vessel in 
Buffalo harbor until Aprll 1, 1894, to be unloaded at shipper's option 
on, or before Aprll 1, 1894." The vessel arrived at BufEalo November 
22, 1893. The cargo was then examlned by two "surveyors," one selected 
by the consignée, and the other by the carrier, and they certifled that It 
was in good condition and unlnjured. The vessel was thereupon moored at 
a wharf, pursuant to direction by the shlpper, and remained during the win- 
ter in charge of the master as ship keeper. In February there occurred 
heavy northeast gales, which lowered the water in the harbor to an extra- 
ordinary degree, and the answer states that it caused "said schooner to 
take the bottom, and stralned the butts of her deck, hatch combings, and 
mast apartment, wlthout any fault or neglect" on the part of the respond- 
ent; that, in conséquence thereof, "a portion of the cargo was found to be 
wet during the winter, and was taken out, and when the schooner was dls- 
charged in the spring" 820 bushels of corn was "in bad condition, and the 
remainder somewhat damaged." The cargo was delivered Aprll 7, 1894, 
and the consignée then paid the freight, but claims $2,202.64 for damages 
to the corn under the circumstances shown. After the inspection by th,e 
"surveyors" on arrivai, and in accordance with thelr suggestion, "the 
hatches were put on and covered with tarred paper and canvas covers." 
The "surveyors" made another examlnation after the February storm, and 
removed some wet corn, but pronoifticed the remainder safe, and closed the 
hatches. The testimony is undisputed that they looked over the deck and 
hatches and found no signs of openings from the straln, and that the decks 
were kept clear of snow throughont the winter. The llbelants claim, and 
their testimony shows, that the grounding and listing of the vessel would tend 
"to strain the deck and open the butts on deck and hatches," and cause 
leakage; that the safest précaution was to try the seams with a knlfe, and 
go over them with the calking iron, immediately after the vessel was restored 
to position. The testimony does not indioate that such measures were either 
suggested or adopted. The llbelants further show that the vessel ovtmer was 
living at BufCalo, was frequently about the vessel during the winter, was an 
experienoed mariner, and they therefore claim he should bave known of and 
adopted thèse requirements for protection of the cargo. 

Sclmyler & Kremer, for libelants. 
yan Dyke & Van Dyke, for claimant 

SEAMAN, District Judge (after stating the facts as above). The 
practice of utilizing vessels, when laid up for the winter, as store- 
houses for grain has become fréquent in the ports of the Great 
Lakea. The shipper thereby saves elevator charges, and the vessel 
owner secures a cargo. The transportation may précède the stor- 
age, or may close it; in either scheme the storage extends to the 
opening of navigation in the spring. In view of this practice, the 
questions involved in this case hâve spécial importance, and I bave 
given them caref ul considération. In the hope and expectation that 
they will be taken up by appeal, and thns become settled for this 
circuit, a brief stateraent of my conclusions will suflGlce for the pur- 
pose of a decree hère. 
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1. Upon the facts it is clear and undisputed that the damages 
for which a recovery is sought by this libel originated after the 
vessel had completed the transportation, — after arrivai in Buffalo, 
inspection of the cargo, mooring and dismantling the vessel for the 
winter, and covering the hatches to protect the corn. It is the 
gênerai rule of law respecting carriers of goods that their lia- 
bility as carriers terminâtes with the service of transportation, after 
a reasonable time and opportunity for the consignée to accept and 
remove them, and that for any storage thereafter, or any storage 
previous to and while awaiting orders of the shipper for forwarding, 
the liability is that of a warehouseman only. Pars. Cont. c. 11, 
§ 9; 2 Am. & Eng. Enc. Law, 878, and note; Peoria, etc., Ey. CJo. 
Y. United States Rolling Stock Co. (111. Sup.) 27 N. E. 59. This 
rule applies to carriage by water. Carv. Carr. by Sea, § 472. As 
defined in Kohn v. Packard, 3 La. 224, the contract of affreightment 
by vrater is one "to carry from port to port, and the owners of a 
vessel fulflU the duties imposed on them by delivering the mer- 
chandise at the usual places of discharge." I can ând no ground 
for excepting the contract in this case from that rule, and the con- 
clusion follows that the respondent can only be charged with the 
liabality which attaches to the contract of storage, — that of ware- 
houseman. The measure of that duty is the exercise of ordinary 
care, or the care which a reasonably prudent man takes of his own 
property similarly situated. If it be assumed that the storage is so 
connected with the transportation that the admiralty may take 
jurisdiction and consider that liability, and if it be further assumed 
that the vessel owner owed a duty of personal attention and care, 
aside from furnishing a compétent ship keeper, the testimony does 
net satisfy me that there was neglect or want of ordinary care upon 
his part. Arguing from the resuit, it is easy to suggest what pré- 
cautions might hâve saved the injury, but he was not an insurer, nor 
is he held to the exercise of ail possible care. 

2. If any cause of action is shown, I think it is not within the 
cognizance of admiralty. With the termination of the carriage the 
water-borne character of the contract ceased, and the vessel was con- 
verted into a mère winter storehouse for the com. It is true that the 
ordinary contract of affreightment includes, and is only discharged 
by, delivery to the consignée, but hère there was a constructive 
delivery, so far as concerned that contract, and thenceforward the 
corn was taken and held under the new bailment, that of ware- 
houseman. Jurisdiction of that liability does not pertain to the 
admiralty. In The Pulaski, 33 Fed. 383, Mr. Justice Brown, then 
district judge, so held in respect to a similar contract, wherein the 
winter storage was at the port of shipment, intending transporta- 
tion on the opening of navigation, and the libel was filed for injury 
suffered by the grain during the term of storage. The storage 
hère in question was no moi-e an incident of the transportation than 
it was there. The division of the contract into its separate char- 
acters is hère marked by the constructive delivery at Buffalo. The 
storage side of the contract was not maritime. See The Hendrick 
Hudson, 3 Ben. 419, Fed. Cas. No. 6,355; Gilbert Hubbard & Co. r. 
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Roach, 2 Fed. 393; The W. P. Brown, 46 Fed. 290; The Sirius, 65 
Fed. 226. 

3. If the contract be regarded as maritime — as that of a carrier 
throughout the storage — it is doubtful whether the vessel and the 
owner would not be relieved of liability by the provisions of section 
3 of chapter 105, Laws 1893, known as the "Harter Act." It is 
alleged and shown that the vessel was "in ail respects seaworthy 
and properly manned, equipped and supplied" when the cargo was 
received, and if there was any fault during the winter it was "in 
the management of said vessel." That act expressly saves the ves- 
sel and owner from liability in such cases. See The Viola, 59 Fed. 
634; The Berkshire, Id. 1007; The SU via, 64 Fed. 607; The Etona, 
Id. 880; The Sintram, Id. 884. 

The libel must be dismissed, with costs, and decree will be entered 
accordingly. 
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BACON v. THE POCONOKET. 

(District Court, E. D. Pennsylvaala. Marcli 22, 1895.) 

No. 9. 

1. Construction op Contract— Salb of Vessel— Whbn Titlb Passes— Pat- 

mbnts duking construction. 

The raie In thls country (contrary to that in. England) is that under a 
contract for the sale of a vessel, to be paid for as the work progresses, 
the title remains In the seller untll delivery, in the absence of any 
provision indicating an opposite intent; but the question is one of inten- 
tion, purely. 

2. Samb. 

Where a vessel was to be built under a contract providing for pay- 
ment by installments as the work progressed, held, that the question 
whether title passed immediately to the purchasers was not determiuod 
In the négative by the fact that the contract gave them a right, in certain 
contingencies, to reject the vessel after completion and recover the money 
paid; nor in the affirmative by the fact that part of the earlier install- 
ments was to be paid in bonds of the purchasing company, secured by 
mortgage, which was to include the vessel herself, together with other 
specified property. 
8. Samb— Faeol Evidence. 

Where a contract provides for the purchase of a vessel, to be paid for 
as the work of construction progresses, without any express provisions 
Indicating the intent of the parties as to whether title shall pass before 
delivery or not, it is compétent to prove a paroi agreement, made before 
exécution of the contract, that the title should pass when work was 
commenced, as there is nothlng in such an agreement which tends to 
contradict or vary the written contract. 

1 Samb— Praud. 

Where it appears that in considération of such a paroi agreement the 
purchasing company reduecd its demand as to the amount of security 
required of the builders for repayment of the advances in case the con- 
tract was not satisfactorily performed, it would be a fraud upon the 
purchasers to permit the répudiation of such agreement, for the intent 
to repudiate, as manifested at the trial, would (under the Pennsylvania 
décisions) relate back to the date of the contract, and constitute a fitiud 
in its procurement, such as would justlfy its reformation in equity. 
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t. CORPOBATIONS — CONTRACTS BT OpFICBRS — ESTOPPBL BT ACCEPTINO BbNB- 

FIT8. 

A corporation which accepte the beneflts flowing from a paroi agree- 
ment made by one o( its offlcers In connection with a written contract te 
estopped to repudiate such agreement 

This was a libel by Nathaniel T. Bacon against the steamship 
Poconoket. 

Henry B. Clossom, J. Kodman Paul, and N. Dubois Miller, for 
libelant. 

H. G. Harris, John A. Burton, Edward F. Pugh, and Henry 
Flanders, for respondents. 

BUTLER, District Judge. The controversy arises eut of the fol- 
lowing contract: 

This agreement made thIs third day of March, 1893, by and between the 
Ctowles Engineering Company, hereinafter called the "Cowles Company," a cor- 
poration existlng under the laws o( the state of New Jersey, of the first part, 
and the Interstate Steamboat Company, hereinafter called the "Interstate Com- 
pany," a ct)rporatlon existlng under the laws of the state of New Jersey, of the 
second part, wltnesseth: 

First. The Cowles Company for and in considération of the agreements here- 
inafter contained, to be kept and performed by the Interstate Company, and 
of the moneys hereinafter mentioned to be pald to It by the Interstate Com- 
pany, covenants and agrées to construct, build and complète for the sald Inter- 
state Company, one twlu-screw, steel-hull, passenger steamer of not less than 
one hundred and sixty-two (162) feet long over ail, of not less than twenty-nlne 
(29) feet extrême beam over ail, wlth not over four (4) feet draught, when coal 
and regular crew are on board; the sald steamer to be equlpped wlth two com- 
ponnd englnes with suitable boilers, condenser, and pumps, agreeably to the 
spécifications hereto attached and forming a part of this agreement, and to de- 
liver the same to the Interstate Company, in the water, at the works of the 
Cowles Company, foot Forty-Fourth street, South Brooklyn, N. Y., on or be- 
fore August 22, 1893. 

Second. The Cowles Company n grées that the sald steamer shall attain a 
speed of 16 miles an hour through the water in a one hour's run, upon a straight 
course, In smooth water, with not more than four (4) tons load on board; it 
belng understood that tlie Cowles Company is to iiave the cboice of the course 
and to conduct the trials and that if a straiglitaway course of 16 miles should 
not be seleeted, any time consumed in making turns sliall be deducted and that 
chart measurements of the latest United States coast survey shall be accepted 
as accurate. 

Third. The Interstate Company for and in considération of the agreement» 
herelnbefore contained to be kept and performed by the Cowles Company, cov- 
enants and agrées to pay or cause to be paid to the Cowles Company for tho 
said steamer, the sum of fifty thousand dollars ($50,000) to be paid as follows, 
to wlt: Ist, 10 per cent. ($5,000) on the signing hereof; 2nd, 25 per cent. 
(§12,500) when ail the steel for sald steamer is in the yard and shops of the 
Cowles Company and being worked upon; 3rd, 25 per cent. ($12,500) when 
the sald steamer is in frame; and the principal forgings, castings, plates and 
tubes for the engines and boilers are in the shops of the Cowles Company and 
being worked upon; 4th, 25 per cent. ($12,500) when said steamer is launched; 
Bth, 15 per cent. ($7,500), belng the balance, upon the completion of the steam- 
er, in accordance with this agreement and the said plans and spécifications 
and upon her attaining the speed aforesaid. 

Fourth. It is mutually agreed that If for any reason the Cowles Company Is 
not satlsfled with the resuit of the first ti-ial of speed of said steamer, it shall 
hâve the privilège of further trials to demonstrate the true power and épeed of 
the steamer, and that when the Cowles Company is prepared to make trials of 
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the speed of sald steamer, It shall notlfy the Interstate Company in writlng, 
by letter or telegram, addressed to It at Bordentown, New Jersey, at least two 
days prevlons thereto, of the times and places of such trials. 

Fifth. It U mutually agreed that the Interstate Company may pay flve tliou- 
sand dollars (?5,000) of the fourth payment of $12,500, above mentloned, and 
flve thousand dollars ($5,000) of the fifth payment of $7,500, above mentloned, 
In Its bonds, payable $5,000 thereof not later than August Ist, 1895, and 
$5,000 thereof not later than August Ist, 1896, bearlng 6 per cent Interest, 
payable semiannually, and secured by a flrst mortgage upon the real estate 
located at Bordentown, New Jersey, now owned and occupied by said In- 
terstate Company and described as follows: 

Ail that certain tract of land on the shore of the Delaware river, In the clty 
of Bordentown In the county of Burlington and state of New Jersey, and bound- 
ing on Crosswicli's creek, lying between the stone wall of the Camden and 
Amboy Railroad and Transportation Company and low-water mark on said 
creek: beginning say five huudred feet below the wharf where the storehouse 
now stands at a stake standing at the foot of said stone wall and runs (1) a 
southerly course along said stone wall of the Camden and Amboy Railroad and 
Transporta tion Company two hundred feet; thence (2) a northerly course one 
hundred and fifty feet more or less to low water mark on Crosswick's creek; 
thence (3) an easterly course foUowing the Une of said Camden and Amboy 
Railroad and Transportation Company; thence (4) a southerly course along the 
Une of said railroad company's land, one hundred and fifty feet more or less 
to the place of beginning. 

Together with ail and slngular, the buildings, Improvements, woods, ways, 
rlghts, libertles, privilèges, hereditaments and appurtenances to the same be- 
longlng or In any wlse appertalning, and the reversion and reversions, re- 
mainder and remainders, rents, issues and profits thereof and of every part 
and parcel thereof. And also the estate, right, title, interest, property, posses- 
sion, claim and demand whatsoever, both in law and equity, of the said party 
of the second part, of, in and to the said premises with the appurtenances; as 
well as by a flrst mortgage upon the steamer Florence, now owned by said In- 
terstate Company, as well as the steamer to be constructed under this agree- 
ment and ail its Personal property and franchises, the whole issue of said bonds 
not to exceed twenty-six thousand dollars ($26,000), and the said Interstate 
Company to furnish to the Cowles Company évidence satisfactory to the Cowles 
Company that the said bonds are secured as aforesaid by a mortgage or mort- 
gages, to a trustée to be approved by the Cowles Company, and which shall be a 
lirst lieu upon the said premises and property; said niortgages to contaln tax, 
interest, and fire and marine Insurance clauses, satisfactory to the Cowles Com- 
pany. 

Slxth. It Is mutually agreed that In case the Cowles Company shall not com- 
plète said steamer in accordance witli the terms thereof on or before the 22nd 
day of August, 1893, It shall forfeit to the Interstate Company the sum of one 
hundred dollars ($100) per day as damages for each day's delay after that date 
In the completlon of sald steamer, to be deducted from the amount of the bonds 
which the Interstate Company may pay on the final payment as above provided. 

Seventh. It Is mutually agreed that from time to time as payments become 
due, the Cowles Company shall furnish to the Interstate Company a statement 
of the materials In place in said steamer or In process of construction and gen- 
erally the state and condition thereof at that time. 

Eighth. It Is mutually agreed that if the said steamer shall not be completed 
within two months after the time hereinbefore fixed for her completion, the 
Interstate Cornpany may accept or reject her upon her completlon; and that if 
It does then reject her the Cowles Company shall repay with interest to the 
Interstate Company ail sums pald to the Cowles Company under this agreement. 

Ninth. It Is mutually agreed that ail the times during which delay in the 
completion of said steamer shall be caused by strlkes of workmen whether In 
the Works of the Cowles Company or in the works where any of the materials 
or machinery for said steamer is made or by épidémies or by the éléments, -or 
by delays of carriers or by other causes beyond the control, by the exercise of 
reasonable diligence, of the Cowles Company, shall be added to the time hère- 
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Inbefore flxed for the completlon of the sald steamer and the said time extended 
accordlngly. 

In witness whereof the sald parties bave caused thèse présents to be signed 
by tlieir présidents and tbeir corporate seals to be hereunto afBxed the day and 
year first above written. The Cowles Engineering Co., 

Witness: By William Cîowles, Président 

Rufus L. Ogden. 
[Seal.] 

Attested: 

Henry Lysholm, Secretary. 
[Seal.] The Interstate Steamboat Co., 



Attest: 

Edward S. Wyckoff, Soxiretary. 



By F. B. Vandergrlft, Président 



At the time of entering into this eontract the parties agreed that 
the steamboat companj should receive the builders' bond with 
sureties, in the sum of $25,000, for the latters' faithful perform- 
ance of their undertaking, and the bond and eontract were ex- 
ecuted and delivered simultaneously. After the vessel had been 
partially constructed, and launched, and the steamboat company 
had paid |42,500 on her, (the full amount due) the builders became 
financially embarrassed and assigned their property for the bene- 
fit of creditors. 

In conséquence of their failure thereàfter to proceed with the 
work, the steamboat company took possession of the vessel and 
removed her to this port. Subsequently the assignée sold such 
interest in her as he might hâve to the libelant, with notice of the 
steamboat company's claim to ownership. 

He stands, therefore, in the shoes of the builders. If as be- 
tween the latter and the steamboat company the title was in the 
builders, he can recover; otherwise he cannot. A différent case 
might, posflibly, hâve arisen if the vessel had been levied upon 
and sold by creditors, while in the builders' possession. 

Looking at the tenus of the written eontract, alone, and constru- 
ing them as similar terms hâve been construed by the courts of 
this country, I would be constrained to hold that the title was 
in the builders. See Elliott v. Edwards, 35 N. J. Law, 265; 
Stevens v. Shippen, 29 N. J. Eq. 602; Merritt v. Johnson, 7 Johns. 
473; Andrews v. Durant, 11 N. Y. 35; The Eevenue Cutter No. 2, 
4 Sawy. 14?, [Fed, Cas, No. 11,714]; Clarkson v. Stevens, 106 TJ. S. 
505 [1 Sup. et 200]. 

Thèse cases décide that payment by installments during the 
progress of construction does not vest title to a vessel in the party 
for whom it is built, in advance of delivery. The question is one 
of intention, and our courts hold that such payment is not, of 
itself, sufiBcient évidence of an intention to vest title in the pur- 
chaser before delivery. The subject has produced much contro- 
versy, and in England the inference from such payment is directly 
the reverse of that drawn hère. See Benj. Sales, p. 246, and the 
cases there cited. Of course parties may agrée for the transfer 
of title in advance of delivery, and such agreement may be inferred 
in- the absence of positive expression, where the eontract and 
attendant circumstances justify it. I repeat, looking at the terms 
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of the paper alone, in the light of our décisions, I would be con- 
strained to hold that the title of this vessel remained in tlie build- 
ers. I do not attach importance however to the eighth clause, 
which the libelant invokes as . alfirmative évidence in his favor. 
It provides that the steamboat company may décline to accept 
possession (which must necessarily remain in the builders) if the 
latter fail in their contract; and that in such case tlie former 
shall be entitled to recover the price paid with interest. This 
is not inconsistent with an intention that the title should vest in 
the steamboat company before delivery. Of course on the rejec- 
tion of possession, and a return of the money, the title would re- 
turn to the builders — if it had previously passed out. A clause 
expressly providing that it should vest in the steamboat company 
would not be inconsistent with the eighth. 

The latter would then be held (as it must now) to provide, in 
effect, for a return of the vessel after trial, and a recovery of the 
price advanced in place of the remedy by suit for damages. 

Nor on the other hand, do I attach importance to the clause 
providing for a mortgage of the vessel, and the action of the par- 
ties under it The mortgage was to embrace other property of 
the steamboat company; and as it was to secure a part of the 
third installment and must therefore be issued when that install- 
ment became due, and consequently in advance of completing the 
work, it was natural to include the unfinished vessel, even though 
the title had not passed. 

The mortgagors had an inchoate title or interest at least; and 
even if they had not, the mortgage would be as effectuai as if 
execnted after the vessel was delivered. The inclusion would 
avoid the necessity for a second mortgage, and aûswer the pur- 
pose of the parties as well whether the title had passed or not 

The clause is silent as respects the time when the vessel shall 
be mortgaged. It may well be construed to mean after she is 
completed. It is true that the acceptance of the mortgage would 
unexplained, be an acknowledgment of title in the mortgagor, 
and as against one who had acted on this acknowledgment (as, 
for instance, purchasers of bonds) would constitute an estoppel. 
But as between the immédiate parties I do not think the matter 
important. - 

The case is, therefore, reduced to the following questions: 

First: Was there an agréement, (or mutuàl understanding, 
which is the same thing) when the paper was sigûed, that the 
title should vest in the steamboat company before deliVery of pos- 
session; and if there was, then, second, may this be shown? 

I think it is clear that there was such an agréement The steam- 
boat company was represented by Mr. Vandergrift and the build- 
ers by Mr. Cowles. Each appeariÉ to' hâve had full authority in 
the premises.' The question of title arOsé when the subject of 
security for advance payments was under considération. The de- 
mand was for $50,000, which Mr. Cowles pronounced unreasdnable, 
because as he stated in effect, the title of the vessel would be in 
the steamboat conûpany, affording partial security at least, for 
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the money paid. The final draft of the written contract had not 
been made. The statement was nôt a mère expression of Mr. 
Cowles' understanding of the law, or construction of the proposed 
paper, which it was understood might or might not be correct. 
It was the assertion of a fact, based as he declared, on his exten- 
sive expérience in such business — thât the title to vessels in procesa 
of construction, as contemplated in this instance, is in the party 
for whom they are constructed, that the title to this vessel would 
be so vested, and he therefore proposed that the parties proceed 
in the matter of mailing a contract, and taking security, on this 
basis; and they did so — Mr. Vandergrift accepting and acting upon 
the statement and proposition. The testimony of Mr. Vander- 
grift and Mr. Cowles (to be found in the respondent's record at 
pages 20, 21, 31, 48, 49, 64, 65, 66) is harmonious throughout, and 
leaves no doubt that it was distinctly agreed that the title should 
be treated as vesting in the steamboat company from the begin- 
ning, if a contract, as proposed, was entered into. The demand 
for security was consequently reduced |25,000 on this account, 
and the paper signed. Without this agreement Mr. Vandergrift 
déclares the demand for security would not hâve been reduced, 
nor the paper signed. The testimony of Mr. Cowles and the trans- 
action itself, sustain this déclaration. It is unreasonable to sup- 
pose the steamboat company would otherwise hâve bound itself, 
for the advancement of neai'ly $50,000 on security for its return 
in only $25,000 — in case the builders failed. I hâve called this an 
agreement, rather than an understanding, because a mutual un- 
derstanding between contracting parties is an agreement, and 
properly is so designated. The following language taken from the 
libelant's brief ("Supplementary Points," p. 5) substantially admita 
the agreement: 

"It Is quite possible that Cowles, as Ignorant of the law applicable to such 
contracts as the parties whom he assumed to advise, did in good faith, express 
the opinion that no such express clause was necessary. And if the respond- 
ents had been willing to take the contract as it then stood they might bave 
been entitled la their présent predicament • • • to sympathy." 

It la supposed, however, that they cannot hâve anything more 
than sympathy because they executed the paper without requiring 
the agreement to be inserted, and because the eighth clause which 
was subsequently added, shows that the agreement was abandoned. 
This clause however, as we hâve seen, does not touch the ques- 
tion of title; and as the testimony plainly shows was not intended 
to affect it. 

We are thus brought to the question: Does the exécution ot 
the paper preclude proof of the agreement? Counsel hâve urged 
with great eamestness and ability that it does, because such proof 
would contradict the paper. I am not able to adopt this view. 
The paper is silent on the subject. It provides, simply, for build- 
ing the vessel described within a specified period, and paying 
for it in a specified manner, with privilège in the steamboat com- 
pany to refuse possession and recover the price paid if the builders 
fail in duty. There is no mention of title or allusion to the sub- 
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ject. It is left entirely to inference. Without more (as stated) 
the court would infer intentioD to leave it in tlie builders, because 
the contrary is net expressed. If the paper had said it sliall vest 
in the steamboat company it would of course hâve so vested, and 
this would net hâve been ineonsistent with any other provision. 
It would simply hâve repelled an inference, otherwise arising from 
its absence. If it had been reduced to writing separately this 
writing would certainly be admissible as collatéral to, and con- 
sistent with the terms of the paper. It would no more contradict 
it than it would if inserted therein. Suppose the parties had writ- 
ten: "It is agreed (or understood) that title to the vessel shall 
(or will) vest in the steamboat company during the process of con- 
struction, and consequently security for advancements on account 
of price is fixed at $25,000, and the contract will be signed," or had 
written: "It is understood, in entering upon the contract about 
to be executed, that title to the vessel shall vest in the steamboat 
company when work commences;" could it reasonably be oontended 
that the writing would not be admissible. That the agreement 
was left in paroi is unimportant. A paroi agreement collatéral 
to a written one whose terms it does not contradict or vary, is as 
admissible as one reduced to writing. I find no diflBculty therefore 
in admitting the évidence on this ground. Walker v. France, 112 
Pa. St. 203, 5 Atl, 208; Cullmans v. Lindsay, 114 Pa. St 166 [6 
Atl. 332]; Chapin v. Dobson, 78 N. Y. 75; Bank v, Fordyce, 9 Pa. 
St. 275; Chalfant v. Williams, 35 Pa. St. 212; Steamboat Co. v. 
Brown, 54 Pa. St. 77; Ohew v. Gillespie, 56 Pa. St 308; Martin 
V. Berens, 67 Pa. St. 459; Graver v. Scott, 80 Pa. St 88; Kost- 
enbader v. Peters, Id. 438; Driesbach v. Bridge Co., *81 Pa, St. 
177; Whitney v. Shippen, 89 Pa- St 22; Jessop v. Ivory, 158 Pa. 
St 71 [27 Atl. 840]; 1 Greenl. Ev. pt 2, c. 5, §§ 296, 304. 

Would it not be admissible, on another ground, even if it con- 
tradicted the terms of the paper? As we hâve seen the paper and 
bond were executed contemporaneously, and formed one transac- 
tion. The arrangement for contructing the vessel, paying for it, 
and securing a return of the price in case the builders fail, con- 
stitutes a single contract, and it is clear that the steamboat com- 
pany's consent to this contract, and acceptance of the bond in 
$25,000, were procured by the assurances and on the agreement 
before stated, Mr. Vandergrift says distinctly that he would not 
hâve signed the paper, or accepted the bond without it, and as 
before remarked Mr. Cowles' testimony, and the original demand 
of security in $50,000, sustain his statement The object of the 
security was to provide for the contingency which has occurred— 
the builders' failure to keep their contract By means of the agree- 
ment and understanding, induced by Mr. Cowles, the paper was 
procured, binding the steamboat company to advance $42,500, on 
a bond for $25,000, which must now prove wholly inadéquate to 
protect the company against loss, if the agreement may be re- 
pudiated. To allow such répudiation would be to allow the per- 
pétration of a fraud. The intention to repudiate now manifested 
would relate back to the date of the contract, constitute a fraud 
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In its procurement, and thus justify its reformation. Caley t. 
Railroad Go., 80 Pa. St. .36.3; Miller v. Eailroad Co., 87 Pa. St 
95; Hoffman v. Railroad Co., 157 Pa. St 174 [27 Atl. 564]; Reilly 
V. Daly, 159 Pa. St. 605 [2& Atl. 493]; Cullmans t. Lindsay (Pa. 
Sup.) 6 Atl. 332; Cake v. Bank, 116 Pa- St. 264 [9 Atl. 302]; Jack- 
son V. Payne, 114 Pa. St. 67 [6 Atl. 340]; Thomas v. Loose, 114 Pa. 
St. 35 [6 Atl. 326] ; Phillips v. Meily, 106 Pa. St 536; Graver v. 
Scott, 80 Pa. St. 88; Renshaw v. Gans, 7 Pa. St 118; Rearich v. 
Swinehart, 11 Pa. St 240, 

It is asserted that the doctrine of thèse cases is not that of the 
common law, as administered in the fédéral courts; but no au- 
thority for this is cited ; and none is known to me. 

It is urged that Cowles did not represent his company in this 
respect. If he did not, the company took the beneflt of his acta 
—the contract and the $42,500, paid under it, obtained on the faith 
of them; and it cannot therefore deny his authority. If he failed 
to inform his principal he may hâve failed in his duty to it; but 
the steamboat company is not responsible for this, and must not 
suffer from it. The contract and réduction of security were the 
fruit of the oral agreement which he induced, and his company 
cannot take the fruit and withhold the priée. There is no hard- 
Bhip, vsrhatever, in applying this familiar rule to the company. They 
could lose nothing whatever by such vesting of the title. They 
had no interest in retaining it; their lien afforded ail the security 
the title could possibly confer; while to the steamboat company 
its possession was vital — with their security for advancements re- 
duced to $25,000. The amount of réduction must now be lost if 
the company can take the beneflts of the contract and repudiate 
the authority of its agent. 

While I am impressed vi^ith the belief that the évidence is ad- 
missible also on the ground of mutual mistake — if held to conflict 
with the paper — it is unnecessary to consider this question, and 
I will not, therefore, do so. 

I intended to say in the proper place, but did not: that I attach 
no importance to the builders' Insurance of the vessel. It doea 
not tend to shed light even on their understanding of the contract at 
that time. Their lien called for insurance as clearly as possession 
of the title wonld. 

A decree must be entered dismissing the libel with costs. 
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THE W. C. TANNER. 

OWNERS OP THE GEN. GEARÏ v. THE GEORGE W. CHILDS and THE 

W. 0. TANNER. 

(District Court;, B. D. Pennsylvanla. March 19, 1895.) 

No. 83. 

1. CJOLLISIOW— TOW WITH AnCHOBED VESSEI,— ACTS m BXTIÎEMIS. 

A sloop whlch was anchored at nigbt wlthout a light up cannot com- 
plaln because a tow, which, without fault of her own, was brought into 
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ImçQediate danger of collision, falled In the excltement of the moment 
to drop her anchor or eut her hawser as soon as she mlght hâve done. 

>. Bame — Présomptions. 

Where sufflcient cause for a collision Is found in a neglect of d\ity by 
one vessel, it should be ascribed to that alone, unless other contributory 
négligence is proved; but if it is shown that the other vessel liad no 
sufflcient lookout it will be presumed that her négligence contributed to 
the accident unless the contrary Is proved. 

8. Same — Instippicient Lookodt — Master oi' Tug. 

The master of a tug stationed in her pilot house in charge of the wheel 
Is not a compétent lookout, and is not in a proper place for that pur- 
pose. There should be at least one person assigned exclusively to that 
duty and stationed in the most favorable position for seeing, and an 
alleged custom among tugs to hâve no lookout but the master is no 
excuse. 

This was a libel by the owners of the sloop Gen. Geary against 
the tug George W. Childs and the schooner W. C. Tanner, to re- 
cover damages resulting from a collision. 

J. Warren Coulston and Alfred Driver, for the Gen. Geary. 
John F, Lewis, for the George W. Childs. 

BUTLER, District Judge. On the night of November 11, 1892, 
as the sloop passed down the Delaware river, near Chester, she 
was run into by the schooner, then in charge of the tug, and 
with her cargo was sunk. The night was clear, without moon, 
and the tide ebb. 

The material questions raised are: Were the sloop's lights up? 
and was either the schooner or tug in fault? As respects the 
first, the testimony is cor.fiicting, and irreconcilable. After a care- 
ful examination of it, my judgment is against the sloop. The 
clear weight of the testimony justifies a conclusion that her lights 
were not up. 

As respects the second question, I hâve found more difBculty. 
The sloop's négligence did not of course, justify the collision if 
it could be avoided by the exercise of proper care. The libelant 
says it could hâve been avoided, and charges the respondent with 
carelessness which tended necessarily and directly to produce it. 
As respects the schooner the charge is not sustained. She ap- 
pears to hâve been blameless. She had a proper lookout and fol- 
lowed the tug as closely as she could. It is far from clear, if it 
is even i)robable, that dropping her anchor, or cutting her hawser 
earlier would hâve been serviceable. I believe, with her mate 
Cunley, that neither would. But if a différent conclusion were 
justifiable she could not be blamed for the omission. Being placed 
in a position of danger, without fault of her own, the sloop could 
not complain that she failed in the conséquent excltement to sélect 
the best means of escape. As regards the tug the case is not so 
clear. She is charged with négligence in failing to maintain a 
proper lookout, and as a conséquence in approaching too near the 
sloop. Pinding a sufflcient cause for the collision in the latter's 
neglect of duty, it should be ascribed to this alone, unless other 
contributory négligence is proved. If the charge against the tug 
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JB sùstained by the évidence the necessary inference is that ter 
négligence contributed to the accident, unless the contrary is 
proved. Is the charge so sùstained? Ail the direct testimony 
on the Bubject is from her witnesses — the master Horner — the 
deck-hand Tracy, and the mate Jeflerson. Their testimony is not 
such as to inspire full confidence in their statements. They con- 
tradict each other, and Tracy contradicts himself as well. Mak- 
ing the most of what they say for the tug, it shows that her only 
lookout, for some time before the collision, was the master, who 
was stationed in the pilot house, and had charge of the wheel. 
That this was not a proper lookout is clear. The station was not 
the most favorable for seeing — especially low-down craft; and the 
master in charge of the wheel, and of the navigation of the ves- 
sel, was not a proper person to entrust with the duty. There 
should hâve been at least one person assigned exclusively to this 
duty, and stationed in the most favorable situation for seeing. 
The subject has been so often considered by the courts, that it is 
only necessarv to refer to what is said in the cases cited. The 
Ottawa, 3 Wall. 273; Haney v. Steam Packet Co., 23 How. 291-293; 
Chamberlain v. Ward, 21 How. 548, 570; St John v. Paine, 10 How. 
585; The Genesee Chief v. Fitzhugh, 12 How. 443; The Ripple, 41 
Fed. 63; The Myrtle, 44 Fed. 779; Oity of Philadelphia v. Gavag- 
nin [10 C. G. A. 552], 62 Fed. 617. In the case last named, decided 
by the court of appeals of this circuit, it is said: 

"The évidence discloses the vital fact that the tugboat had no proper look- 
out It is true the mate declared that he was keeping a lookout in the 
pilot house, but that is not a compliance with the duty imposed on the tug. 
The offlcer in charge of the navigation of the vessel is not a compétent 
lookout, nor is the pilot house the place where the lookout should be 
stationed, The lookout should be charged with no other duty, and in that 
duty he should be actually vigilant, and continuously employed without hav- 
Ing his attention distracted by anything else." 

In this view of the law the conclusion is unavoidable that the 
tug was guilty of carelessness, which directly tended to the colli- 
sion — as directly as did that of the sloop; and in the absence of 
satisfactory proof that it did not so contribute, it is reasonable 
to infer that it did; indeed the inference cannot be avoided. Of 
course it may be repelled by proof that it did not On behalf of 
the tug it is urged that the sloop could not hâve been seen earlier 
than she was by the most vigilant lookout properly stationed. If 
the testimony proves this, it follows that the failure to maintain 
a lookout did not contribute to the accident I do not think, how- 
ever, that the évidence does prove it. The master says she could 
not hâve been seen earlier. But he does not know. Had he 
been differently stationed and devoting his attention exclusively 
to ascertaining this fact he could tell us. But stationed in the 
pilot house directly behind the mast, in charge of the wheel, and 
engaged in "jabbering" as his mate says, who was "keeping him 
oompasy," his statement that the sloop could not hâve been seen 
earlier is unreliable. Besides he is not an impartial witness. The 
mate Jefferson says he was not looking out for objects ahead, but 
was engaged in conversation with the master and was thus in- 
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terfering with a proper disoharge of the latter's duty. A. lookout 
should not be interested in anything whatever, but the perform- 
ance of that duty. Conversation tends to divert his attention; 
men instinctively and unconsciously look towards those with whom 
they talk, and allow their minds to become absorbed in" the con- 
versation. This witness, Jefferson, says he did not see the sloop 
till his attention was called to her; of course he would not, as 
he was not looking forward. He saw her, however, when the 
master directed his attention that way, and says she could not 
then be seen with distinctness, but that he saw she was a vessel 
with sails and seemed to be a sloop. How much further he could 
hâve seen her he does not know, nor can we infer. The witnessea 
from aboard the schooner did not see her until the tug gave 
warning; but the schooner was 50 fathoms behind, with the 
tug directly between her and the sloop, as the schooner's look- 
out testified, and also with whatever sraoke the tug's stack emit- 
ted increasing the obstruction to the view. As soon as the tug 
sheered the sloop was seen from the schooner. I believe the 
tug should hâve seen her considerably earlier. The night was 
favorable to seeing; the schooner's sail was new and bright in 
col or; and I am convinced that she was not seen earlier only be- 
cause of the tug's neglect to maintain a proper lookout. The 
statement that it is not customary for tugs to maintain a more vig- 
ilant lookout than this tug had, is immaterial. The law déter- 
mines their duty in this respect, and they cannot avoid it without 
becoming responsible for the conséquences. I will not pursue 
the subject further. While I believe it to be clear that a proper 
lookout would hâve discovered the sloop in time to keep off, it is 
not necessary that this fact shall afiSrmatively appear, except as 
a resuit of the inference stated. It is suificient that the contrary 
is not proved. In such case the presumption against the tug 
stands. Each vessel was guilty, and equally guilty of careless- 
ness which naturally tended to the accident, and each must there- 
fore be held guilty of having contributed to its occurrence. It 
can no more be ascribed exclusively to the négligence of the one 
than the other. It cannot be said the sloop would hâve escaped 
if her lights had been up. That cannot be known. Vessels with 
lights up are frequently run into for want of proper lookout on 
those approaching. As well might it be said that the absence of 
the sloop's lights is immaterial because the absence of a lookout 
on the tug rendered them useless. 

A decree must be entered sustaining the libel for half damages 
and half costs. 
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HAYDEN T. THOMPSON et aL 
(Circuit Court, D. Nebraska. April 23, 1895.) 

L LiMiTATiOK op Actions — Running of Statttte — Trusts. 

Where dividends were paid stockholders in a bank out of Its capital 
stock, if aie dividends constitnte a trust fund in tiie hands of tli« stock- 
holders for the beneflt of eredltors, it Is a consitructive trust, and tbe 
statute of limitations began to run against an action to recover such divi- 
dends from the date of payment 
& Samb— Action by Recbivbk. 

The statute of limitations runa against the rlght of a bank to recover 
dividends paid to its stockholders out of its capital stock, either through 
fraud or mistake, from the date of payment, and, when an action by 
the bank to recover such dividends would be barred, an action by a re- 
ceiver on behalf of eredltors is aJso barred. 
8. Equitt — JunisDicTioN — Adéquate Ebmedy at Law. 

The reœiver of a national bank cannot maintain a bill in equlty against 
Its stockholders to recover dividends lUegally paid them out of Its capital 
stock, as they may be recovered in an action at law. 
4. Samb— Pleadino — Multipabioubness. 

Equity cannot entertain jurisdlotion of a bill by the recelver of a na- 
tional bank against its stockholders to recover dividends iUegally paid 
them out of its capital stock, on the ground of preventing a multiplicity 
of suits, as such a bill is multlfarlous, one stockholder having no interest 
in the claim against another. 
I. National Bankin» Act— Illbqal Dividends— Liability dp Dibbctoss. 

The remedy against directors of a national bank provided by Kev. St 
§ 5239, for violations of the national banking act, is exclusive, and their 
Uabtlily for declariog and paying dividends out of the capital stock of 
the bank oan be enforced only by the recelver acting under the direction 
of the comptroUer, after the violation of the statute bas been judiclally 
dctermined, and a forfeiture declared. 

Bill in equity by the receiver of the Capital National Bank of 
Lincoln, Neb., to recover dividends paid to stockholders. 

Mr. Lamberson and Mr. Harvey, for plaintiiï. 
Mr. Flansburg, Mr. Ames, Mr. Hall, Mr. Magoon, and Mr. De- 
weese, for défendants. 

Before DUNDY and KINEE, District Judges. 

RINER, District Judge. The bill in this case is flled by the 
receirer of the Capital National Bank of Lincoln against the stock- 
holders of the bank to recover dividends paid by the bank to the 
stockholders at différent times from its organization until the bank 
became insolvent, in January, 1893. 

The principal allégations of the bill, briefly summarized, are that 
from the date of its organization up to the date of its failnre the bank 
did a large business, and received large sums of money on deposit; 
that its expense account was large, and from the date of the organiza- 
tion to the date of the failure it met with and sustained great losses 
in business, and that by reason of thèse losses the capital stock be- 
came and was greatly impaired; that at no time since it» organiza- 
tion had there been any eamings or profits in any given year; that 
notwithstanding the fact that there were no net eamings or profits 
from which a divldend could be declared, the directors, for the 
v.67F.no.3— 18 
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years the bauk was transacUDg business, unlawfully and fraudu- 
lently, and with the intent to f urther impair the capital of the bank, 
and to defraud its creditors, declared certain dividends in Tarions 
amounts, which are each set ont in the bill pro rata to the stock held 
by the respective stockholders, défendants in this case; that the 
stockholders accepted and retained the dividends so declared, and 
that the bank was insolvenj: at each and ail of the times when thèse 
dividends were declared and paid. The bill then proceeds to set 
ont in détail a history of the transactions of the bank, and prays 
that the court decree the several acts of the directors of the bank 
in declaring and paying the dividends to shareholders unlawful and 
fraudaient, and that the stockholders be ordered to return and pay 
back the dividends to the receiver, to be paid ont and apportioned 
among the creditors of the bank. To this bill a number of the de- 
fendants hâve demurred; others hâve answered, pleading the statute 
of limitations, and the right to set ofl the amount of their deposits 
in the bank against any claim that the court may flnd due from 
them to the bank upon thèse dividends. 

Several very interesting questions were urged and were fuUy dis- 
cussed at the argument. We do not flnd it necessary, however, in 
disposing of the case, to consider ail of the questions presented. It is 
contended by the défendants that in some instances ail of the divi- 
dends paid to them as stockholders of the bank, and in other cases 
a part of the dividends, are barred by the statute of limitations of 
this State, and, in this last-mentioned class, that, where dividends 
are not barred, the parties hâve the right to set off their liability, 
if any, for thèse dividends, against the indebtedness due them from 
the bank upon their deposits in the bank at the date of its f allure. 
The bill seeks to charge the défendants with this liability upon the 
ground that in each instance when they accepted the dividend it 
was accepted and received by them impressed and cbarged with a 
trust in favor of the bank and its creditors, and that, therefore, al- 
though the défendants are not charged with any participation in the 
alleged fraud of the directors, they are, nevertheless, liable to the 
extent of thèse dividends, for thé reason that the effect of their 
payment was to diminish the capital stock. The rule is well set- 
tled that express trusts are not within the Statute of limitations, 
for the reason that the possession of the trustée îs the possession 
of his cestui que trust. This rule, however, is subject to this quali- 
cation: that the time begins to run against a trust as soon as it is 
openly disavowed by the trustée insisting upon an adverse right and 
interest, which is clearly and unequivocally made known to the 
cestui que trust Hence it follows that, in the case of an implied 
or constrttctive trust, unless there has beeii a firaudulent conceal- 
ment of the cause of action, lapse of time is à complète bar, both 
în equity and at law. Eecognizing this rule, it was contended by 
côunsel for the plaintifl at the argunient that the allégations of the 
f raudulent actiôii of the directors in declaring thèse dividends char- 
ged the dividends with a trust in the nature Of an express trust, 
and that, becâuse of the fraud of thç directors in declaring the div- 
idends, they bring thémselves within the twelfth section of the stat- 
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ute, and the time, therefore, did not begin to run until af ter the dis- 
covery of the fraud by the receiver, who represents the creditors of 
the bank. To this proposition we cannot assent. Thèse stoek- 
holders are not charged with any fraudulent act in connection with 
declaring thèse dividends. The only allégations of fraud in the 
bill are against the directors as officers of the bank. Thèse divi- 
dends were paid to the stockholders, accepted and retained by them 
openly and notoriously as their own from the date of their pay- 
ment until the bank closed. The liability of the défendants to the 
bank for thèse illégal dividends, if they were illégal, does not arise 
solely because of the fraud of the directors, but because of the fact 
that the dividend itself was illégal, in that it impaired the capital 
stock, and was not taken from the profits. This would be equally 
true if the dividend was paid by mistake of the directors. We are 
of opinion that in either case the liability of the stockholder exists, 
if at ail, by implication of law for the receipt of money which did 
not belong to him, and that the time would begin to run from the 
date of its payment. In other words, we do not flnd that the trust, 
if it was trust, is such an express and continuing trust as would 
bring the case within the exclusive jurisdiction of a court of equity. 
The money, as already stated, was received by the stockholders in 
their own right, and they claim that they were legally entitled to it. 
There is nothing in the bill, as it seems to us, which will authorize 
the inference that thèse stockholders ever agreed to hold thèse div- 
idende in trust for anybody, or that they claimed them otherwise 
than as belonging to themselves. If, then, the payment of the div- 
idends constituted a trust at ail in the hands of the stockholders, 
it was by implication of law, and not such a trust as was within 
the exclusive jurisdiction of a court of equity, but was cognizable 
in a court of law, and therefore lacked the essential attributes of 
trusts which are exempt from the statute. 

The right of action for the recovery of thèse dividends, if paid 
either through fraud or mistake, was in the bank, and this right of 
action existed as soon as they were paid over to the stoclvholders. 
The time of limitation commenced to run from that period, and 
wlien the bar became complète against the bank it was also complète 
against a creditor of the bank. As was well stated by the suprême 
court of Kentucky : If a debtor cannot recover a payment because 
it is barred by the statute of limitations, most certainly a creditor 
of the debtor cannot compel its payment in discharge of his debt 
on the ground that his cause of action had accrued within the time 
specifled by the statute. His rights are measured by and do not 
exceed those which belong to his debtor. We do not think this 
rule is changed or modified, as was urged at the argument, because 
the case is brought by the receiver for and on behalf of ail creditors. 
The receiver took the same rights, so far as the collection of claims 
is concemed, as existed in f avor of the bank ; no more, no less. If 
thèse défendants could plead the bar of the statute against the bank, 
we think they can also plead it where the suit is by the receiver on 
behalf of the creditors of the bank. We are aware that the views 
hère expressed conflict with a décision announced bj the circuit 
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court in another district of thta circuit. Tlie learned judge who 
announced the conclusions of the court in that case put liis judgment 
upon the ground that the case was in the same situation as if the 
Btockholders had never paid for their stock, and goes to the estent 
of holding that, even if it were conceded that the corporation was 
barred, the creditors would not be. To this view we cannot assent, 
for the reason that, in the absence of any participation in the fraud 
by the stockholders, the rights of the creditors are measured by and 
limited to the rights of the bank. 

Another question presented is whether, in any event, a Mil in 
equity can be maintained. In other words, must not this plaintiff, 
if entitled to any relief at ail, pursue his remedy in a court of law. 
It is the settled doctrine of the fédéral courts that whenever a court 
of law is compétent to take cognizance of a right, and has power 
to proceed to a judgment which affords a plaiu, adéquate, and com- 
plète remedy without the aid of a court of equity, the plaintiff must 
proceed at law. Accordingly it has been held that a suit in equity 
to enforce a légal right can be brought only when the court can 
give more complète and effectuai relief in kind or in degree on the 
equity si de than on the law side of the court; for example, by com- 
pelling a spécifie performance or the removal of a cloud on the title 
to real estate, or preventing an injury for which damages are not 
recoverable at law, or where an agreement procured by fraud is of a 
continu ing nature. In cases of fraud or mistalie, as under any other 
head of equity jurisdiction, a court will not sustain a bill in equity 
to obtain a deeree for the payment of money only, and by way of 
damages, where a like amount can be recovered at law. This, we 
think, is the rule both in this country and in England. It is true, 
as was suggested at the argument, that a favorite object with a court 
of equity is to prevent a multiplicity of suits, and for this purpose 
it is uniformly held that ail persons materially interested must be 
made parties. The forms of proceeding in equity, and the power of 
the court to mold its deeree to suit the varions equities and rights 
of the parties as established by the record, enables a court to adjust 
in a single suit rights and interests which, according to the rules 
of pleading at law, would necessarily resuit in various issues, inca- 
pable of being tried in a single case, and disposed of by a single 
judgment. This disposition, however, of a court of equity to pre- 
vent a multiplicity of suits will not permit several plaintiffs to de- 
mand by one bill several matters perfectly distinct and unconnected 
against one défendant, nor one plaintiff to demand several matters 
of diiïerent natures against several défendants; the rule being that 
a bill against several persons must relate to matters of the same 
nature having a connection with each other, and in which ail of the 
défendants are more or less concemed. Thus it has been held that, 
if an estate has been sold in parcels to différent purchasers, a vendor 
cannot unité them in one bill for a spécifie performance, nor can they 
unité in one suit against the vendor for the same purpose, for the 
reason that the rights of each are separate and independent, and 
each case must dépend upon its own peculiar circumstances. This, 
we think, la true in the case at bar. What possible interest haa 
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any one of thèse stockhblders who hâve received dividends in the 
resuit of the claim against any other stockholder? It is not con- 
tended that, in any event, could a stockholder be made liable for 
more than the amount of dividends received by him; therefore hia 
interest is entirely independent of the interest of every other stock- 
holder receiving dividends. 

Another proposition urged at the argument, which we will briefly 
consider, is whether the remédies and rights of the parties and the 
liability of the stockholders as fixed by the national banking act 
are not exclusive. At common law the individual property of the 
stockholder could not be subjected to the payment of the debts of 
a corporation under any circumstances. The liability to pay as- 
sessments on stock, made by the comptroUer, exists only by virtue 
of the statute, and the assent of the incorporators to its provisions. 
The liability for the assessment is maintained upon the ground, 
and the sole ground, that in subscribing for a share of stock the 
stockholder accepts the provisions of the statute, and takes the stock 
charged with this statutory liability in case an assessment becomes 
necessary, in the opinion of the comptroller, for the protection of 
creditors. So far as any assessment of the stock is concerned, the 
liability of a stockholder is flxed and determlned by the statute. 
No provision is made for a proceeding of the character hère sought 
to be maintained, hence we think, if a bill is sustained at ail, it 
could only be sustained upon the ground that a stockholder, in sub- 
scribing for the stock, took it charged with an express or continuing 
trust. As to the directors, however, of whose alleged fraudulent 
action complaint is made, the statute does provide a remedy in 
section 5239, and we are inclined to the view that the method pro- 
vided by the statute for enforcing a liability against the directors 
is exclusive of other remédies, and that their liability can only be 
enforced by the receiver acting under the direction of the comp- 
troller, after the violation of the statute has been judicially deter- 
mined by a court of the United States, and a forfaiture declared. 
When this course is taken, they may be held liable in a personal and 
individual capacity for ail damages which the association, share- 
holders, and other persons shall hâve sustained in conséquence of 
their violation of the provisions of the statute. The demurrers to the 
bill will be sustained, and the exceptions to the answera overruled, 
and the bill dismissed. 

DUNDY, District Judge., concurs. 



NEW YORK, N. H. & H. R. CO. v. BLESSINO. 
(Circuit Court of Appeals, Second Circuit. April 16, 1895.) 

l. CONTRIBUTOBT NEGLIGENCE— CrOSSINS RàILROAD. 

B., a man of mature years and In possession of ail hls faeultles, but some- 
what hard of hearlng, was walklng from the south towards the tracks of 
defendant's railroad, at a hlghway crossing, just after dusk. There was 
notbing to intercept hls view after he came within a step or two of the 
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«ontherly track, whlch was nearly flve teet between the rails and sève» 
feet distant from the northerly traiclc. B. crossed the soutberly track, and, 
while on the northerly track, waa struck by a train and kllled. A wltness 
testifled that he crossed the track, runnlng quite fast, just in advance of 
B., looked, and saw no train. Another witness testifled that he was drlvr 
ing a truck towards the track, from the south, looked, and saw no train, 
and was about crossing, whén he saw B. struck. Edd, tbat it was not error 
to refuse to instruct the jury, as a matter of law, tliat B. was guilty of conr 
tributory négligence. 
2. CHAKGisG Juby-Ibstjb NOT Eaiskd bt Evidekce. 

The fireman and englneer of the train testifled that they flrst saw B.,_ 
walklng slowly towards the track, when the train was about 50 or 60 feet 
away; that the bell was rting and whistle sounded, and the brakes applied, 
and the train stopped as soon as possible. There was no évidence to con- 
tradict defendant's évidence that the train was stopped as soon as possible 
after B. was seen. Hdd, that it was error to instruct the jury that, If the 
englneer and fireman could hâve discovered B. on the track in time to avoid 
him, and did not, the défendant was guilty of négligence, there being no 
évidence to wliich such instruction could apply. 

In Error to the Circuit Court of the United States for the South- 
ern District of New York. 

This was an action by Karl H. Blessing, as administra tor of Jacob 
P. Blessing, against the New York, New Haven & Hartford Rail- 
road Company, to recover damages for the death of the intestate, 
alleged to hâve been caused by defendant's négligence. The plain- 
tiff recovered a judgment in the circuit court Défendant brings 
error. 

Henry W. Taft, for plaintiff in error. 

Ullo, Eeubsamen & Cochran, for défendant in error. 

Before WALLACE and LACOMBE, Circuit Judges. 

WALLACE, Circuit Judge. This is a writ of error by the de- 
fendant in the court below to review a judgment for the plaintiff 
entered upon the verdict of a jury. The action was brought by 
au administrator to recover damages for the death of Jacob F. Bless- 
ing, who, it was alleged, was killed by the négligence of the défend- 
ant. The issues upon the trial were whether the défendant was 
guilty of négligence, and whether the deceased was guilty of con- 
tributory négligence. 

It appeared in évidence that the deceased was struck and fatally 
injured by the locomotive of a freight train while crossing the 
defendant's railroad at its intersection with a public highway. He 
had approached along the highway from the south, on foot; had 
walked across the first, or southerly, track of the railroad, and was 
upon the second, or northerly, track when he was struck. The 
accident happened in the early evening, shortly after dusk. Ao- 
cording to some of the testimony, the freight train, which was com- 
posed of 12 or 15 cars, was moving at a speed of 15 or 20 miles an 
hour, and had given no warning of its approach by the ringing of a 
bell, by a whistle, or otherwise. The deceased was familiar with 
the crossing, was a man of mature years, and was in possession of 
ail his faculties, but was somewhat hard of hearing. He was alone. 
There was nothing upon the railroad to intercept his view after he 
came within a step or two of the southerly track. That track 
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was nearly flve feet between the rails, and was seven feet distant 
from the northerly track. There was évidence tending to sliow 
that the view of the track was intercepted by bushes and high land 
until the road from the south reached the crossing. How far 
the deceased could hâve seen the train if he had looked in the di- 
rection from which it came was a fact in dispute. According to 
the testimony of a surveyor, and other apparently reliable witnesses, 
the view was unintercepted for a distance of several hundred feet. 
But there was testimony to the contrary. A witness for the 
plaintiff testifled that he ran across the track running quite fast, 
just in advance of the deceased; that before he crossed he looked 
towards the east to see if any train was coming, and could see none; 
that it was dark, and "there was a kind of curve there"; that he 
had goit a shoii. distance beyond the track, something less than half 
the distance to Hahn's house, when he looked back, and saw the 
deceased just being struck by the locomotive. Hahn's house, ac- 
cording to some of the testimony, was from 50 to 65 feet beyond the 
railroad. Anotber witness, who was about crossing the railroad 
from the south, driving a team and truck, testifled that although 
he looked for approaching trains he did not see or hear any, and 
had got within two or three yards of the track, and was about to 
^îrive over it, when he saw the deceased stricken down. The testi- 
mony of thèse witnesses tended to prove that the train from the 
east was not visible to a person crossing the track from the south 
until very near; but whether this was because of the curve of the 
track, or because the train was obscured by the high land at the 
sidés of the track, and the headlight of the locomotive was not 
burning, were lef t as matters of inference merely. The flreman 
of the locomotive testifled that as the train was approaching the 
crossing, and when it was 50 or 60 feet away from it, he saw the 
deceased walking slowly towards the track, and that he notifled the 
engineer, who was ringing the bell, and the latter immediately 
sounded an alarm whistle and applied the air brakes. The train 
ran about 150 feet beyond the crossing before it was brought to a 
stop. He said: 

"Whten I first saw him (the deceased) he was just In the act of going on 
the track. I told the engineer just as soon as I laid my eyes on him. In 
fact, I only just saw him for a moment." 

The engineer testifled that the deceased was about 25 or 30 feet 
away when he first saw him. According to the testimony for the 
défendant, the train was running about 12 miles an hour, and the 
headlight of the locomotive was burning, and shone upon the track 
100 to 200 feet in front of the train. 

At thé close of the évidence the trial judge was requested on be- 
half of the défendant to instruct the jury to render a verdict in ita 
favor, because the évidence did not establish négligence on its 
part, and also because the évidence established contribntory négli- 
gence upon the part of the deceased. This reqùest was denied by 
the 4:rialgudge, and errorihas been assigned of the rulingi 

It bas not been argiied before us that ihe évidence did not justify 
«ubmitting the question of the defendant'a négligence to th« jury, 
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but it is contended that the évidence of the contributory négligence 
of the deceased was sucb that it was the duty of the court to direct 
a verdict for the défendant upon that ground as requested. 

If the trial judge had granted the motion, which was made di- 
rectly after the rendition of the verdict, to set aside the verdict as 
contrary to the évidence, we should not hâve regarded it as an 
unwise exercise of discrétion; but he did not do so, and if there waa 
any évidence, however unsatisfactory it may hâve been, to support 
the conclusion that the deceased was not guilty of contributory 
négligence, we cannot rule that his refusai to direct a verdict for 
the défendant was error. This court has no power to review the 
décision of the court below in refusing to grant a new trial, based 
upon the ground that the verdict was contrary to évidence. Steam- 
ship Co. V. Anderson, 1 U. S. App. 176, ICO. A. 529, 50 Fed. 462. 
It is only when the évidence given at the trial, with ail the in- 
ferences that the jury can justly draw from it, is insufficient to sup- 
port a verdict for the plaintiff, so that such a verdict if returned 
must be set aside, that the court is justified in directing a verdict. 
If upon any construction which the jury were authorized to put upon 
the évidence, or by any inferences they were authorized to draw 
from it, the conclusion that the deceased was not guilty of négli- 
gence can be justified, the défendant was not entitled to the in- 
struction requested. Railroad Co. v. Stout, 17 Wall. 657. It is 
undoubtedly true that the railroad is itself a warning, and that it 
can never be assumed by a person about to cross one that cars are 
not approaching, or that danger is not to be apprehended; and 
we recognize to the fullest extent the doctrine that a person who is 
about to cross a railroad track is bound to listen and look in order 
to avoid danger, and if he fails to do so, or if doing so, and seeing 
the danger, he persista in the attempt, he is guilty of négligence 
which will defeat any recovery if he is injured. But, applying 
thèse rules to the facts of the case in hand, we are unable to accède 
to the conclusion urged upon us. We cannot ignore the considéra- 
tion that one who is about to cross a railroad has the greatest in- 
centive to exercise ordinary prudence, and is not to be presumed 
to be destitute of the ordinary instincts of self-preservation. Be- 
cause men are sometimes reckless, we cannot assume that they are 
generally so. There is no évidence to indicate that the deceased 
was intoxicated, and none which is indisputable to show that he 
did not look and listen as he approached the track. Two other 
persons, having practically the same opportunities as he did for 
observation and discovery of danger, according to the testimony, 
used ordinary diligence and failed to discover it If the jury 
believed thèse witnesses, as we must assume they did, they were 
justified in inferring that there was some unexplained condition or 
circumstance in the situation which prevented the train from being 
seen or heard; and however improbable or incredible that testi- 
mony may seem to hâve been, especially in view of the photographs 
introdueed in évidence, it was exclusively for the jury to crédit or 
reject it If the jury believed that thèse witnesses could not see 
or hear the train, although they sought to do so, they were justified 
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in assuming that the deceased, governed by the natnral împnlses of 
self-preservation, looked and listened as he approached the train, 
and by reason of some unexplained cause, which prevented it from 
being seen or heard by the others, was himself unable to see or hear 
it. Whether the headlight was burning, whether the shade of the 
high ground obscured the train, whether there was a wind that 
deadened the noise of its approach, whether the noise of the truck 
just behind the deceased prevented him from hearing the train, 
whether, dazed by the sudden appearance of the train as he was 
Crossing the flrst track, he lost his présence of mind, and stepped 
forward, iustead of backward, were ail matters of inference bear- 
ing upon the question of the contributory négligence of the de- 
ceased, with which it was the particular province of the jury to 
deal, and which, if found in favor of the plaintiff, were sufBcient 
to explain the conduct of the deceased, and reconcile it with that of 
an ordinarily prudent man under the same circumstances. 

Error has also been assigned of an instruction given to the jury 
on behalf of the plaintiff whicli was as follows: 

"If the englneer or flreman of the défendant company could hâve dlscov- 
ered the plaintlff's intestate on the track in tlme to hâve avoided Injuring 
him, and if the jury find that under the circumstances of thia case the 
englneer or his fireman on the train should hâve so discovered the plain- 
tlff's intestate in tlme to avoid injuring him, but did not, the défendant 
Company was guilty of négligence, and the plaintiff should hâve a verdict, 
provided he was not guilty of contributory négligence." 

This instruction was excepted to on behalf of the défendant 
It was given pursuant to a request on the part of the plaintiff. We 
think it was erroneous, and properly excepted to. 

To instruct a jury upon assumed facts to which no évidence ap- 
plies is error. Such instructions tend to mislead them, by with- 
drawing their attention from the proper points involved in the 
issue. "Juries are sufficiently prone to indulge in conjectures, 
without having possible facts not in évidence suggested for their 
considération." Railroad Co. v. Houston, 95 U. S. 697, 703. The 
instruction given could not in any respect hâve enlightened the jury 
in reaching a just conclusion. Ou the contrary, it tended to divert 
their minds from the real issues in the case. The facts were 
either, as contended for by th« plaintiff, that a pedestrian crossing 
the track could not see or hear the train, or be seen by those in 
charge of it, until it was close upon him; or, as contended for by 
the défendant, that it was visible to a person looking for it for 
several hundred feet beyond the crossing, and the deceased was 
actually seen 50 or 60 feet away. In the one case the train could 
not possibly hâve been stopped in time to avoid striking the de- 
ceased; in the other, those in charge of it had the right to assume 
that he had noticed it, and would not step in front of it, until he 
actually attempted to do so, when also it was too late to stop it 
There was not a scintilla of évidence to contradict the witnesses for 
the défendant in the statement that the train was stopped as soon 
as possible after the deceased was discovered, apparently intending 
to cross the track, by the flreman. By asking for this instruction, 
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the plaintiff injected into the real . contre versy a false and danger- 
ons ingrédient We cannot doubt that the instruction was preju- 
dicial to the défendant This error should lead to a reversai of 
the judgment The judgment is reversed. 



HARDY V. KETCHUM et al. 

(Circuit Court of Appeals, Bightli Circuit. Aprll 16, 1895.) 

No. 499. 

UniiAWFUL Dktainer— When Action Lies. 

A lessee, having the right to Immédiate possession under the term» 
of hls lease, cannot maintaln an action of unlawful detalner In the 
United States court in the Indian Terrltory, under the Arkansas statut» 
(Mansf. Dig. 3348), against a prlor lessee from the same landlord, who 
Is uniawfully holding over after the expiration of hls term. McCauley 
y. Hazlewood, 8 C. C. A. 339, 59 Fed. 877, foUowed. 

In Error to the United States Court in the Indian Territory. 

0. L. Herbert and W. O. Davis, for plaintiff in error. 

W. A. Ijedbetter and S. T. Bledsoe, for défendants in error. 

Before CALDWELL, SAI^BORN, and THAYEE, Circuit Judges. 

CALDWELL, Circuit Judge. This was an action of unlawful de- 
tainer brought by J. G. Hardy, the plaintiff in error, against E. C. 
Ketchum and Dock Ketchum, défendants in error, in the United 
States court in the Indian Territory, to recover the possession of the 
premises described in the complaint The défendants interposed 
a demurrer to the complaint, which raised the question whether a 
subséquent lessee, who, by the terms of bis lease, is entitled to the 
possession of the premises, can maintain unlawful detainer, under 
the Arkansas statute in force in the Indian Territory, against the 
former lessee from the same landlord, who is uniawfully holding 
over after the expiration of his lease. The court below held that 
in such a case the relation of landlord and tenant did not exist be- 
tween the lessees from the common landlord, either expressly or by 
implication, and that for that reason the action of unlawful detainer 
would not lie under the Arkansas statute, and rendered final judg- 
ment on the demurrer in favor of the défendants. 

On the authority of MoCauley v. Hazlewood, 59 Fed. 877, 8 C. C. 
A. 339, the judgment of the United States court in the Indian Ter- 
ritory is affirmed. 

ÏOUMANS T. MINNESOTA TITLE INSURANCE & TRUST CO. 

(Circuit Court, D. Massachusetts. March 26, 1895.) 

No. 220. 

i. FOBBIGN CORPOBATIONS — ACTION AGAINST — By NONItBSIDaNT — SERVICE ON 
COMMISSIONKR. 

Under Acts Mass. 1884, c. 330, 5 1, provlding that every foreign corpora- 
tion having a place of business in the state shall, as a condition to doing 
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business in. the staté, appoint the commlssloner of corporations Its at- 
torney, on wliom process "in any action * ♦ : • against it may be 
served," a nouresident may iastltute suit, the same as a citizen of the 
State. 

8. Same— CoNTiNUANCB op Commissioner's Authokitt. 

Under tlie provision of said section, that the authority of the commls- 
Bioner as such attorney shall contljlue in force so long as any liability 
renlains outstanding against the corporation in the state, a nonresident 
may maintain an action against the corporation, af ter it has ceased to 
do business in the state, so long as sults against it by citizens of the 
State are pending, or till it is decided that at the tlme of brlngtag the ac- 
tion the corporation had no existing llabillties In the state. 

Suit by William Youmans against the Minnesota Title Insurance 
-& Trust Company. 

Thls case was heard on plea in abatement to the jurisdlction of the court. 
For the purpose of submltting this question, the parties hâve agreed to cer- 
tain facts. The suit was brought in the superior court of Massachusetts, 
and removed to this court. The plaintiff Is a citizen of the state of New 
York. The défendant Is a corporation organized under the laws of the state 
of Minnesota, and havlng Its principal place of business in Minneapolls. 
Prior to February 27, 1890, one James M. Keith, who had an ofSce in Boston, 
sold on commission certain of the mortgage loans of the défendant. Upon 
the représentation of Keith that it was necessary from a légal point of vlew, 
the défendant, on April 14, 1890, flled in the office of the commlssloner of 
corporations for the commonwealth of Massachusetts an "Appolntment of 
Attorney for the State of Massachusetts," and a "Porelgn Corporation's Cer- 
tiflcate," In accordance wlth the requirements of chapter 330, Acts Mass. 1884. 
The first paper appoints the commissioner its attorney, upon whom ail law- 
ful processes in any action or proceeding against It may be served, in lllîe 
manner and wlth the same efCect as if the corporation existed within the 
commonwealth. Then foUows this provision: "This appointment and the au- 
thority of said attorney shall continue in force so long as any liability re- 
mains outstanding against said corporation in said commonwealth," Section 
1 of chapter 330 of the Acts of 1884 provides as foUows: "Every corporation 
established under the laws of any other state or foreign country and here- 
after having a usual place of business In this commonwealth shall, before 
doing business in thls commonwealth, appoint in writing the commissioner 
of corporations or his successor in office to be its true and lawful attorney 
upon whom ail lawful processes in any action or proceeding against it may 
be served, and in such writing shall agrée that any lawful process against 
it which is served on said attorney shall be of the same légal force and valld- 
ity as If served on the company, and that the authority shall continue in 
force so long as any liability remains outstanding against the company in 
this commonwealth." Since March 14, 1891, the défendant has transacted 
no business in Massachusetts; and said Keith declined, on July 21, 1891, to 
sell any more loans for It. On July 13, 1891, 13 suits at law, which are stiil 
pending, were brought by citizens of Massachusetts against this défendant. 
In the superior court for the county of SufCollî, in said commonwealth. to re- 
cover damages, which aggregate about $30,000. In thèse cases the only serv- 
ice of process was made upon the commissioner. The défendant duly ap- 
peared in thèse suits, and filed answérs. The transaction out of which the 
présent suit grew occurred on the 28th day of September, 1891. On the 23d 
day of October, 1891, notice was given to the commissioner of corporations 
by the défendant that it had ceased to do business In the commonwealth. 
This suit was brought December 29, 1891. 

M. F. Dickinson, Jr., and Samuel Williston, for plaintiff. 
Strout & Coolidge and Edward L. Rand, for défendant. 

COLT, Circuit Judge. A foreign corporation, having a usual place ol' 
business in Massachusetts, must, before transacting business in the 
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State, appoint the commissioner of ool*porations îts attorney upon 
whom process can be served in any action against it, and this au- 
thority of the commissioner continues "so long as any liability re- 
mains outstanding against the company in this commonwealth." 
Acts Mass. 1884, c, 330. This statute is a re-enactment in sub- 
stance of the act of March 6, 1878, which applied only to in^urance 
eompanies. Acts Masp, 1878, c. 36, A law which requires a for- 
ïign corporation to appoint an agent upon whom process may be 
served, as a condition précèdent to its right to transact business 
within the limits of a state, is valid, and binding. Wilson v. 
Seligman, 144 U. S. 41, 45, 12 Sup. Gt 541; Insurance Go. v. Freneh, 
18 How. 404; Ex parte Schollenberger, 96 U. S. 369, 374; Reyer 
V. Association, 157 Mass. 367, 373, 32 N. E. 469; Vallée v. Dumergue, 
4 Exch. 290, 303; Copin v. Adamson, L. R. 9 Exch. 345, 355, 
1 Exch. Div. 17. The suprême court of Massachusetts, in constru- 
ing the act of 1878, held that the right to bring suit is not conflned 
to citizens of the commonwealth, but extends to nonresidents upon 
contracts made outside of the state. In Johnston t. Insurance 
Co., 132 Mass. 432, the contention of the défendant was "that the 
court will not, in the absence of express statute authority, enter- 
tain jurisdiction of an action between a nonresident plaintifl and a 
foreign insurance company doing business in this state, upon a 
contract made out of titie state, and insuring property in another 
state, where no attachment has been made, and no service had ex- 
cept upon the insurance commissioner." 
But the court, in reply to this proposition, said: 

"It Is true the statute does not In express terms provide for the maintenance 
of such an action, nor does it pr<*ibit its maintenance. The statute was not 
framed for that purpose; its object is simply to provide for servlng upon 
such companies 'ail lawful processes in any action or proceeding' against 
them. The words, 'ail lawful processes in any action or proceeding,' must 
be held to include ail actions which might lawfuUy be brought against a 
company thus having a domicile of business in this commonwealth. It is 
also true that the main purpose of the statute is to secure to our own citi- 
zens the beneflt of our laws and tribunals in regard to contracts made with 
foreign insurance companies who do business in this state; and it contalns 
particular provisions which clearly Indicate this gênerai purpose. But it ia 
true of ail our statutes, applicable to our own citizens, that their primary ob- 
ject is the beneflt of our own citizens, and the security and protection of their 
rights. We bave, however, always extended the privilèges of our laws to 
nonresidents, and opened our courts to their litigation, if the défendant can 
be found hère. Ane. Chart. 91, 192. And it was said by Ohief Justice Chap- 
man, in delivering the judgment In Roberts v. Knights, 7 Allen, 449, 452: 
'It is consonant to natural right and justice that the courts of every civilized 
country should be open to hear the causes of ail parties who may be résident 
for the time being within its limits.' " 

This décision places a nonresident plaintifl upon the same foot- 
ing as citizens of Massachusetts with respect to suits brought 
against foreign corporations under the act of 1884. The défend- 
ant availed itself of the privilège of this law in April, 1890. So 
far as the présent question is concerned, it is immaterial when it 
ceased to do business in the state. The important inquiry is 
when it ceased to bave any liability in the state; for, so long as 
any such liability exists, it has consented to be sued hère. There 
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are now pending and undetermined in the courts of the state 13 
suits against the défendant, to recover damages amounting to 
about $30,000. Thèse suits were brought in July, 1891, and the 
présent suit was brought December 29, 1891. The défendant haT- 
ing agreed that its domicile hère for the purpose of bringing suit 
should last so long as any liability remains outstanding in the 
state, and the suprême court of Massachusetts having held that a 
nonresident in a transitory action could avail himself of the same 
right which the citizens of the state possess, I see no escape from 
the conclusion that the court bas jurisdiction of this case, at least 
while the suits in the state court remain undetermined, or until it 
has been decided that at the time of the bringing of this suit the 
défendant had no existing liabilities within the state. Plea in 
abatement overruled. 



CHISOLM et al. v. GAINES et al. 
(OircTilt Court, D. South Carollna. Aprll 20, 1894.) 

1. Pdblic Lands — State as Pbopbietob — Suit against Individuals— Bdkdek 
OF Proof. 

Where the state of South Carollna (whlch, as successor to the British 
crown, représente the source of tltle to ail lands within its borders) 
claims lands as against prirate parties, she is not, llke an Indlvidual, re- 
qulred to prove her title In the flrst Instance, the presumptlon belng that 
she Is the proprietor until the contrary Is shown; but If It is made to ap- 
pear by the opposite party that the lands hâve been granted, either by the 
crown of Great Britain or by the state herself, this presumptlon Is over- 
come, and the burden is then upon the state to prove her tltle. 

t. Same— Gkants bt State. 

Marshes and mud shoals on the sldes of harbors and streams, 'within 
the Influence of the tides, may be granted by the state to private parties, 
when this can be done without Interfering wlth the public rights of navi- 
gation in the streams and harbors themselves; and, in South Carollna, 
marsh lands of this character hâve always been treated as subject to 
grant But as to public, navigable streams, themselves, the sovereign 
holds them in trust for the public use, and can make no valid grant there- 
of, such as would hinder or impede the rights of the public thereln. Illi- 
nois Cent. E. Oo. v. Illinois, 13 Sup. Ct 110, 146 U. S. 456. 

8. Fbdbral Courts — Rights oî' Statb in Tide and Marsh Lands — Local Law. 
The question as to the rights of the state of South Carollna In or over 
marsh and tide lands upon the borders of the sea or its estuaries Is a 
question of local law, to be determined by the décisions of the suprême 
court of the state. Shively v. Bowlby, 14 Sup. Ct 548, 152 U. S. 1, fol- 
lowed. 

i, Same— Navigable Streams— Rulb in Fédéral Courts— State Décisions. 
The question as to what Is or Is not a public, navigable stream Is one 
not of local or statute law, but of gênerai law, as to whlch the fédéral 
courts are entltled to exercise an independent judgment. 

6. Fédérai Courts— State DEcrsiONS- Rtjles op Property. 

Where the rights of a litigant in a fédéral court hâve arisen under dé- 
cisions of state courts establishing a rule of property which has sihce 
been Impaired or overthrown by a later décision of the state suprême 
court, the ferlerai court wIU exercise Its own judgment, without consider- 
Ing Itself absolutely bound by the later décision. 

6. Navigable Streams— Test oif Public Rights. 

In determining whether streams and anus of the sea traversing marsh 
lands are public, navigable waters, the test is whether they are, or are 
capable of becoming, public highways; that is, a means, open to the pub- 
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Uc, of passlng from one place, where they hâve a right to be, to another, 
la whlch they hâve the same rlght. In other words, there must be a 
public terminus at each end, and hence partlally navigable creeks which 
open upon a bay, but lead merely into prjvate lands, are not public, navi- 
gable -water. Heyward v. Mining Co. (S. C.) 19 S. E. 963, disapproved. 
7. Samb— Public Rights— Pkesceiption. 

The fact that for many years the public hâve gone on creeks traversing 
private lands, without hindrance, does not create any right; it appearing 
that the lands hâve never been inclosed or staked put, and that such 
trespasses had never been forbidden, so that thèse acts of the public vi^ere 
not of an adverse character. 

This was a bill by Alexander E. Chisolm and others, who held, 
uuder lease, a tract of marsh land, intersected by creeks, lying ia 
Winyah Bay, S. C, against Edmund A. Gaines and others, to enjoin 
them from trespassing upon said crCviks and marshes, and shooting 
and driving away the game found thereon. Défendants set up in 
their answer that thèse creeks and marshes were subject to a public 
use. PendijQg the proceedings the state of South Carolina inter- 
vened, and set up title in the state to thèse creeks and marshes. 

0. W. Buchanan, Atty. Gen., intervening on behalf of the state of 
South Carolina. 
Fitzsimons & Moflett, for the motion. 
Charles Inglesley, opposed. 

SIMONTON, Circuit Judge. In this cause, still pending, the at- 
torney gênerai of the state of South Carolina has intervened by 
information. He allèges that neither the complainants nor their 
lessors, nor any of them, hâve, or ever had, any right, title, or inter- 
est in said marshes and creeks hereinbefore described, or any of 
them (the marshes and creeks set out in the bill of complaint). "On 
the contrary, the said marshes and beds of said navigable streams 
are, and hâve always been, the property of the state of South Caro- 
lina, absolute owner in fee simple thereof, and said state is now 
lawfully seised and possessed of the same as sovereign and source 
of title, said lands never having been granted." The défendants, 
in their answers, had denied the title of the complainants, averring 
that the lands upon which the alleged trespasses were committed 
were lands affected by public use; that is to say, lands open to use 
by the whole public. The basis of this contention is that thèse 
lands are what is known as "marsh lands," and are the beds of navi- 
gable creeks covered by water, certainly at certain times of tide, 
lying between navigable streams, and permeated by navigable 
streams; that so they remain always open to public use. The at- 
torney gênerai has coma in to assert and vindicate this position, 
with others, under the authority of section 507 of the General Stat- 
utes. The prayer of the intervention was allowed, the state sub- 
mitting herself to the jurisdiction of the court, and to ail orders 
heretofore made in this cause. The défendants followed up this 
action by a motion that an issue at law be made up to try the 
question of title to the lands, and on this issue they ask that the 
complainants be the actors, and assume the burden of proof. 

Under ordinary circumstances, the complainants being in pos- 
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session under color of title, holding adversely in the right of their 
lessors, upon ordering sucli an issue those who dispute their title 
should take upon themselves the burden of overcoming the pre- 
sumption of ownership arising from f)ossession. Patton v. Mc- 
Cants, 29 S. C. 597, 6 S. E. 848. But it is contended that when the 
State appears, claiming title to land, she occupies a peculiar posi- 
tion. She exhibits no paper title. Having once been the pro- 
prietor — the source of title — of ail the lands of the state, she still 
owns them, unless she has parted with them. She is the sovereign, 
and upon this prima facie showing she can rest, at least until it is 
removed by a counter showing. State v. Pacific Guano Co., 22 S. C. 
74. It is contended, therefore, that in the proposed issue the com- 
plainants should be the actors. There can be no doubt that ail 
lands in this state are held under the sovereign, — ^flrst the royal 
authority of Great Britain, and afterwards the state of South 
Oarolina, the successor to ail of its rights. And when the state 
sets up her claim, prima facie the right must be in her. To re- 
quire proof from her that she has not granted the land would re- 
quire proof of a négative. The argument is plausible enough to be 
Sound. At ail events, we are bound by it, as the utterance of the 
suprême court of the state upon a local law affecting property 
rights. But the state of South Oarolina succeeded to the obliga- 
tions as well as the rights of the crown. Shè became, upon the 
Révolution, the owner of lands not granted by her predecessor. 
She is bound by those grants. This qualification is admitted even 
by the case of the Pacific Guano Company, which, under pressure 
of public opinion, carried the supposed rights of the state to an 
extrême limit. If it be shown that the lands had once been granted 
by the crown, the presumption in favor of the state is at an end, 
and upon those who assert her claims devolves the burden of prov- 
ing either that the grant was void, or that subséquent thereto she 
had in some way reacquired title. 

Let an issue be made up for trial on the law side of this court, 
in the form of questions to be submitted to and answered by a jury 
under instructions of the court: First: Were the lands, the sub- 
ject-matter in controversy, ever granted by the crown of Great 
Britain, anterior to the Révolution of 1776? Second. If not, hâve 
they ever been granted by the state of South Oarolina? (In this 
question the évidence of sucli a grant can be derived from prescrip- 
tion. In the évidence leading to the answers to thèse questions, 
the burden of proof is on the complainants.) Third. If such grants, 
or either or any of them, are produced or proved at the trial, then 
the presumption arising from the possession of the plaintilïs avails 
them, and the burden is thrown oipon the défendants to show better 
title in some one else. 

After the rendition of the foregoing opinion the state withdrew 
her intervention, and the order for the issue at law was rescinded. 
The case then came up on the bill, answer, and testimony, the issue 
being whether thèse creeks and marshes were subject to a public 
use. 
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(January 24, 1895.) 
SIMONTON, Circuit Judge. This case now cornes ap for a final 
hearing upon the pleadings, and ail the testimony in the cause. 
The complainants are in possession, under lease, of a large body of 
marsh land lying in Winyah Bay, in the state of South Carolina, 
opposite to the shores of North Island. Winyah Bay opens into 
the Atlantic Océan, carries on its waters large commerce, and its 
channels are great public highways. North Island is at the outer 
entrance of the bay, on the east, and is a strip of land bounded on 
the east by the océan, and on the west by marshes extending to 
Jones creek, and also by the waters of Winyah Bay, and by a part 
of that bay known on the chart as "Mud Bay." Mud Bay is a shoal 
to the right of, and at some distance from, the usual course of ves- 
sels going up Winyah Bay; the soundings upon it, at low water, 
being 1^ to 2^ feet, except in two or three places. From North 
Island to Winyah Bay and Muddy Bay is a vast body of marsh land, 
of the character shown on the whole coast of South Carolina. The 
soil is mud, of greater or less hardness, and over it is a growth of 
marsh, which is generally close together, and of an average height 
of 3 to 3J feet. Thèse marshes are permeated with creeks, some 
Connecting with other creeks, making a continuons passage through 
the marshes; others rising from obscure sources in the body of the 
marsh, and emptying in the bay or in other creeks. The tide ebbs 
and flows'in ail of them. And the whole body of marsh land over- 
flows with each high tide, the highest or storm tides over-lapping 
the growth on the land. In this margin of marsh land, of greater 
or less width, thus extending from the North Island to thèse bays, 
there is the body of marsh land in question in this case, separated 
from the North Island marshes by Jones creek. It has on one side 
of it, the eastern side, towards North Island, Jones creek, which 
runs along North Island from a small inlet at its northern end, and 
cornes out on Winyah Bay, and which, it is admitted on ail sides, 
is a navigable creek. On the opposite or western side of this land 
in question in this case is Town creek, which also starts from North 
Inlet, running westwardly. The coast-survey chart shows that it 
is a bold creek for some distance. It then becomes very narrow, 
but it appears to hâve a continuons channel to a point of junction 
with Oyster Bay, then going through to Muddy Bay, by a small 
creek, called "No Man's Priend." Corning from Muddy Bay through 
this to No Man's Friend, there is an abrupt turn to the east, onto a 
broad sheet of water in the marsh, known as "Oyster Bay." This 
Oyster Bay forms the southerlj boundary of the land in question. 
Oyster Bay itself narrows as it extends eastwardly, and it has a 
connection with Jones creek by a very narrow channel, if it be a 
channel, called "Noble Slough." AU the marsh between thèse 
creeks and Oyster Bay is eut up with small creeks, caused probably 
by the constant flux and reflux of the tide over it, acting as drains 
of the marsh land. Some of them hâve names, — "Mud Creek," 
"Duck Creek," "Bread and Butter Creek," "Sixty Bass Creek," 
"Cut-OfiE Creek," etc. One of thèse creeks drains the land by two 
entrances into Town creek, some distance apart. Others reach 
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out in the marsh, close up to the heads of other creeks, some of 
which empty into Jones creek, and others into Town creek. Of 
course, at high water, with the whole land flooded, any one, in a 
small boat, coming out of Town creek up one of thèse creeks, and 
going towards its upper end, can push over the marsh, and get into 
the adjacent creek, and follow that until he gets to Jones creek. 
Thèse little creeks vary in depth. They are scarcely ever dry, 
except at low tide, and they will carry a Tessel or raft of light draft 
in many stages of the tide. AU the marshes on the coast of South 
Carolina présent the same characteristics. The coast-survey charts 
give no soundings in any of thèse creeks. 

The body of marsh in question comprises a part of the Carteret 
barony, and its grant from the crown bears date 1733. The grant 
refers to a plat, and on that plat the boundary is Winyah Bay. 
The grant covers the marshes, eo nomine. At the trial the original 
grant was net produced, nor was there any évidence of its exist- 
ence, beyond an ofBcial copy, or of its loss. There was évidence that it 
was net in the possession, custody, or control of the complainants 
or the leesors. An exempliflcation of the grant, out of the office 
of the secretary of state, under the seal of the state, was put in 
évidence, and admitted. Rev. St. S. C. 1893, § 2360; Holmes v. 
Rochell, 2 Bay, 487; Patterson v. Winn, 5 Pet 233; U. S. v. 
Sutter, 21 How. 175, As has been seen, the boundary of this 
land is Winyah Bay. Now, between the mainland and Winyah 
Bay is a navigable stream, — Jones creek, — a natural boundary. So 
the shore of the mainland cannot be said to be the boundary of the 
land granted. Beyond Jones creek, and nearer Winyah Bay, is 
another navigable stream, — a natural boundary. Yet the plat calls 
for the bay as the boundary. If Winyah Bay washed the shore 
of the mainland, it might be said that the boundary of the land was 
high-water mark on that shore. But such is not the case. This 
grant was direct from the sovereign, and must be recognized by 
the state, — ^the successor of the sovereign. Delassus v. U. S., 9 Pet. 
117; Strother v. Lucas, 12 Pet. 410; Jones v. McMasters, 20 How. 
8. It was distinctly recognized by the province of South Caro- 
lina, by an act of assembly (Rev. St. S. 0. 1893, § 1876). 

In the answer the title of the complainants is denied. And it 
is claimed that the marshes and streams in question are the prop- 
erty of the state, subject to the public use. With regard to the 
question of the title of the complainants, there being no évidence 
that the title is in a third person, it must be assumed that the 
title is in the party in possession. Patton v. McCants, 29^S. 0. 597, 
6 S. E. 848; Lewis v. Brown, 4 Strob. 293. At ail events, mère pos- 
session will maintain an action for trespass on the possession, when 
défendant does not plead title in himself (Grimke v. Brandon, 1 
Nott & McC. 356), and therefore will maintain a bill to enjoin re- 
peated trespasses. Indeed, the case of the défendant may be com- 
plète even if légal title be in the complainants. His position is 
this; The marshes and streams in question are navigable waters, 
over and through which the public has the right to pass. The title 
of the lands underlying is originally in the state, but is held subject 
v.67F.no.3 — 19 
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to this publieum jus. Even if the sovereign bas alienated them, its 
aliénée talces subject to the same rights in the public aa the state 
held therein. They are navigable waters because they form a part 
of the bed of an estuary of the sea, — Winyah Bay. There are two 
questions involved in this inquiry, — ^first as to the marshes, and next 
as to the creeks permeating them, 

The right of the sovereign over marsh lands is determined by 
the local law. In an elaborate opinion, the suprême court, in Shive- 
ly T. Bowlby, 152 U. S. 1, 14 Sup. Ct 548, reviews the law of ail the 
States, and concludes the review thus : 

"The foregolng summary of the laws of the original States shows that 
there is no universal rule on the subject, but that each state has dealt with 
the lands under the tide waters wlthln Its borders according to its own 
views of Justice and pollcy; reserving Its own control over such lands or 
granting rights therein to Indivlduals or corporations, whether owners of 
the adjolnlng upland or not, as it is consldered for the beat interests of the 
public." 

In Lowndes v. Board, 153 U. S. 1, 14 Sup. Ct. 758, the court says: 

"The questions tn this case are malnly of a local character, In respect to 

whicb the settled rules of décision In the courts of the state are controUing. 

They relate to the form of action, the title of the plaintifï to submerged 

lands in Huutington Bay, and the spécial défense of the défendant" 

See, also, Hardin v. Jordan, 140 U. S. 371, 11 Sup. Ct 808, 838. 

The uniform rule in South Carolina has been to treat marsh 
lands as subject to grant, to grant them, and to tax them when 
granted. 4 St. at Large, 627; 5 St. at Large, p. 39, § 4; 6 St. at 
Large, 7; State v. Pacific Guano Co,, 22 S. C. 50; State v. Pinckney, 
Id. 488; Frampton v. Wheat, 27 S. C. 293, 3 S. E. 462; Oak Point 
Mines, 22 S. C. 593; Chamberlain v. Railroad Co. (S. C.) 19 S. E. 
743. The grant in question covers the marshes, and has been rec- 
ognized by the colonial assembly of the province of South Carolina. 
Nor is this in conflict with the gênerai law. In Hale's Treatise, De 
Jure Maris, — "a great authority" (Shively v. Bowlby, 152 U. S., 
at page 11, 14 Sup. Ct. 548), chapter 6, under the head, "Concerning 
the Ownership in Property Which a Subject may Hâve in the Sea- 
shore and Maritime Incréments, &c.," he says: "The seashore and 
the maritime increases belong, prima facie, to the king; yet they 
may belong to the subject, in point of propriety, not only by charter 
or grants thereof, there can be but little doubt, but also by pre- 
scription or usage." Discussing the shore of the sea, he says that 
there are three sorts of sliores, according to the various tides: 
(1) The high spring tides at the equinoctial. The lands they over- 
flow do nqt, de jure communi, belong to the crown; "for such spring 
tides many times overflow ancient meadows and sait marshes, which 
yet unquestionably belong to the subject, and this is admitted of ail 
hands." (2) The spring tides, happening monthly. "The lands over- 
flowed by tiiese fluxes ordinarily belong to the subject, prima facie, 
unless the king hath a prescription to the contrary." (3) "Ordinary 
or neap tides, which happen between the full and change of the 
moon, and this is what is properly littus maris. * • *" Touch- 
ing this kind of shore, riz. that which is covered by the ordinary flux 
of the sea, is the business of our présent inquiry: (1) This may be- 
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long to a subject; (2) it may not only belong to a subject in gross, 
but it may be parcel of a manor; (3) it may not only be parcel of a 
manor, but, de facto, it many times is so. See Note to Mather t. 
Chapman, 16 Am. Rep. 60. 

The law in New Jersey is like that in South Carolina: 
"Ail navigable waters within the territorial limlts of the state, aad the 
soU undér such waters, belong, In actual propriety, to the public The 
riparian owner, by the common law, bas no peculiar rights to this public do- 
main, as incidents of his estate. The privilèges be possesses by local custom, or 
by force of the wharf act, to acquire such rights, can, before possession 
bas been taken, be regulated or revoked at the wlll of the législature, The 
resuit is that there is no légal obstacle to a grant by the législature to the 
défendants of that part of the property of the public which lies in front of 
the lands of the plaintIfC, and which is below high-water mark." Stevena 
V. Railroad Co., 34 N. J. Law, 532. 

In City of Hoboken v. Pennsylvania E. Co., 124 U. S. 656, 8 Sup. 
et. 643, the question was as to the validity of a grant of marsh 
land in fee for exclusive use of the défendant. After a most elab- 
orate and leamed argument, the court gave its opinion, concluding: 

"Under this grant the land conveyed is held by the parties on the same 
terras on which ail other lands are held by private persons under absolute 
titles, and every previous right of the state of New Jersey therein, whether 
proprietary or sovereign, is transferred and extingulshed, except such sov- 
ereign rights as the state may lawfuUy exercise over ail other private 
property." 

It would seem that there is a great distinction between the shor'es 
of the great océan, the beds of harbors, the channels of rivera and 
highways of commerce, and thèse mud shoals cast up by the cur- 
rents on the sides of harbors and streams. "The former must al- 
ways be kept open for public use, commerce, trade, and pleasure. 
The latter can be separated from any public use, and can be vested 
in individuals or corporations, at the will of the sovereign power. 
They are not aids to, but obstructions to, navigation, and can be 
utilized for the public good in any way the sovereign may décide. 
And, when it can be done without détriment to the lands and wa- 
ters remaining, they can always be disposed of, and vested abso- 
lutely in private persons. Illinois Cent. R. Co. v. Illinois, 146 U. 
S., at pages 456, 457, 13 Sup. Ct. 110. 

What of the creeks which penetrate thèse marshes? Although 
the sovereign can détermine for itself , in the matter of marsh lands, 
and can grant them to private persons in fee, giving them title to 
the exclusive use of them, it is not compétent for the sovereign to 
grant the exclusive use of public navigable streams, bays, and 
harbors, or the beds thereof, so as to prevent the use of them by 
the public for co^mmerce, travel, or even pleasure. The title of the 
sovereign in public, navigable streams is subject to the public use. 
It is held by the sovereign as the représentative of the public, and 
in trust for them, — a part of its prérogative rights, and not as pri- 
vate property. Martin v. Waddell, 16 Pet 367. Nor can the sov- 
ereign, by any act, divest itself or the property of this public use. 
Every grantee from it is affected by the use. The only exception, 
perhaps, is the érection of docks and wharves, and piers of bridges, 
and the like, on the beds of navigable streams. See Dutton t. 
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Strong, 1 Black, 23. Thèse are aids to commerce, navigation, and 
passage, and promote the public good. They are lawful, so long 
as they do not unreasonably impede the navigability of the stream. 
See Atlee v. Packet Co., 21 Wall, 389. The crucial question in this 
case, therefore, is: Are thèse creeks, or any of them, — those which 
bound and those which permeate thèse marshes, — ^public, navigable 
streams, or capable of becoming navigable streams? If they are, 
although they may hâve passed with the marshes which surround 
them, they are held subject to the use of the public for passage 
and navigation. Shively v. Bowlby, 152 U. S., at page 13, 14 Sup. 
et. 548. 

What is the essential characteristic of a public, navigable stream? 
Not the bare fact that the tide ebbs and flows therein. Mayor of 
Lynn v. Tumer, Cowp. 86; Glover v. Powell, 10 N. J. Eq. 223; 
State V. Pacific Guano Co., 22 S. C. 50. Nor does the answer to this 
question dépend upon its depth, nor upon its width. It may hâve 
the capacity to float logs only, and yet may be a navigable stream. 
Gould, Waters, §§ 107-110. Nor does it dépend upon an uninter- 
rupted course, nor upon a channel free from obstruction, if thèse 
can be removed. The Montello, 20 Wall. 430. Nor is it necessary 
that it shall at ail times be passable, — floatable. Nelson v. Leland, 
22 How. 48. That great interior highway extending along and 
within the Atlantic coast, behind the sea islands, from Virginia 
to Florida, constantly used for the purposes of commerce, and of in- 
estimable value in time of war, in very many portions of the creeks, 
bays, sounds, and flats composing it, goes dry at low water, and in 
very many others hae but an insigniflcant depth. Yet its waters 
are navigable waters of the United States. On the other hand. 
neither its depth nor width, nor uninterrupted course, nor freedom 
from obstruction, nor constant supply of water, nor an unvarying 
floatable condition, nor ail combined, would in themselves make a 
navigable water. Else a pond or lake within the domain of a citi- 
zen, surrounded on ail sides by his land, would be a navigable water. 
It is évident that to make a body of water a public, navigable 
stream, it must be accessible to the public. The essential charac- 
teristic of a navigable stream is that it is, or is capable of becoming, 
a public highway (Bail v. Herbert, infra), — a means open to the 
public of passing from one place, where they hâve a right to be, to 
another, in which they hâve the same right. The Montello, 11 
Wall. 411, 20 Wall. 439. If the stream, in itself, or in connection 
with others, forms a continuous connection, in whole or in part, 
between différent places in différent states, it is a navigable water 
of the United States. But if it lies wholly within a state, and "is 
only navigable between différent places within a state, then it is 
not a navigable water of the United States, but only a navigable 
water oî a state." The Montello, 11 Wall. 411. This distinction 
simply détermines the jurisdiction over it. The essential to naviga- 
bility is the same in both, — a highway between places. In this 
connection it may be observed that the claim of the défendant that 
thèse small creeks are navigable streams rests upon the fact that 
they are a part of the waters of Winyah Bay, a navigable water of 
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the United States, and that they open on creeks leading from that 
bay to the océan. They also, if navigable streamsj must be navi- 
gable waters of the United States. In Bail v. Herbert, 3 Tenn E. 
253: "When once a river becomes navigable, or, in other words, 
when it is made a public highway." A public highway must hâve 
a public terminus at each end. In Young v. Outhbertson, 1 Macq. 
H. L. Cas. 455, it is said: "Although a public way may pass through 
private property, it must hâve at each end a public terminus." 
That navigable streams are public highways is proved by abundant 
authority. In South Carolina they are put on precisely the same 
footing. Rev. St 1893, § 1159. In State v. Duncan, 1 McCord, 404, 
the défendant was indicted for obstructing the mouth of a bold 
creek making out of Ashley river, within the limits of the city of 
Charleston. It was not disputed that Ashley river was a public 
highway, but it was not shown that the creek led up to or had a 
public terminus. This last was held essential to convict the de- 
fendant of obstructing a highway. In State v. Pacific Guano Co., 
22 S. C. 50, the question at issue was the navigability of certain 
streams, — among them, Chisolm's creek and Big creek, two large 
creeks making up from Coosaw river into the Chisolm marshes. 
The judge below had found, as a matter of fact, that each of thèse 
creeks had one terminus on Coosaw river, a broad estuary of the 
océan, but that there was no public terminus in either creek. 
"They are entirely in the private estate of the owners of the island, 
and made no connections with thoroughfares of travel or trade, and 
are none themselves. Flowing out of Coosaw river, with the tide, 
into Chisolm's Island, they lose themselves in the marshes with 
which they are surrounded." As a conclusion of law from this 
fact, he held that they were not navigable streams, and the public 
had no right in them. Page 57. This conclusion was distinctly 
affirmed by the suprême court. Page 77. In Attorney Général 
V. Woods, 108 Mass. 439, the suprême court made the test of naviga- 
bility neither the size of the streams, nor the character of the ves- 
sels on them, nor the motive of the public in using them, but the 
fact that they were highways through which the public could pass 
for business or pleasure. And in Glover v. Powell, 10 N. J. Eq. 
221, it is évident the court entertain the same view. This also 
seems the ratio decidendi in Mayor of Lynn v. Tumer, Cowp. 86. 
Lord Mansfleld asks the question, "How does it appear that this is 
a navigable river?" He answers that the flux and reflux of the 
tide does not make it so, and then adds, what would seem to him 
conclusive, "The place in question may be a creek in their own 
private estate"; that is, being so, it cannot be used by the public as 
a highway, any more than a road_ running from a public road into 
the middle of a man's plantation can be. This same idea of the 
exclusive rights of a proprietor in a creek or other waters in his 
own private estate is illustrated in the act of assembly approved 
24th December, 1892, — an act ainending the act entitled "To pro- 
hibit non-residents from hunting, ducking, fishing and gathering 
oysters and terrapins within the limits of the counties of George- 
town, Charleston, Beaufort, Colleton and Berkeley." The act adds 
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Horry, and thus embraces every seacoast county in the state, — the 
only counties having sait marshes and salt-water creeks in which 
the tide ebbs and flows. Tlie words "flsbing, gathering oysters and 
terrapins" sliow that it speaks of water courses like thèse in ques- 
tion, — the home of fl&h, oysters, and terrapins. This act expressly 
provides: 

"But nothlng herein contalned shall be construed as prohibitlng any land 
holder from authorizing any person to hunt or shoot ducks or other game or 
to flsh or gather oysters, other shell fish and terrapins within the boundaries 
of his own land." 21 St. at Large, 180. 

Ail the cases concur in treating as the test of a navigable streani, 
that it is or can be used as a highway of commerce, over which 
trade or travel are or may be conducted in the customary modes cf 
trade or travel on water. The Daniel Bail, 10 Wall. 557; Hickock 
V. Hine, 23 Ohio St. 523; Brown v. Chadbourne, 31 Me. 9. In order 
to be of use for the purposes of commerce, trade, or travel, the 
stream must be a means of intercourse and communication with 
points between which commerce, trade, or travel is conducted, and 
conducted by the public. The public may use any highway for 
any purpose of trade, travel, or pleasure. But it must be a high- 
way. A broad road leading from a public highway through a 
man's land to his house or barn or flelds, however capable it may be 
of sustaining travel by vehicles of any description, is not a highway. 
So a waterway into a man's land, surrounded on ail its sides by his 
land, whatever its capacity, cannot be said to be a highway, and 
so open to the public for its use of trade, travel, or commerce. 

There is a case in South Carolina which seems to conflict with 
thèse views. Heyward v. Mining Co. (S. .0.; July 27, 1894) 19 S. 
E. 963. In that case the suprême court of South Carolina go be- 
yond any case theretofore decided by them, and hold that a creek 
having an outlet on a navigable stream, and losing itself in the 
private lands of a citizen, which surrounded it on ail sides, without 
another terminus, is a navigable stream to this extent, at least: 
that the state owns the phosphate rock in its bed. The décision 
of this learned tribunal are entitled to, and do receive at the handa 
of this court, the most profound respect. But this cannot relieve 
it of the discharge of its own duties. In ail décisions pertaining 
to the construction of the statute laws of the state, of local eus- 
toms, and rules of property, they will be followed without question. 
But in questions of gênerai law, and in the application of common- 
law rules, alone, this court is not bound by state décisions. Chi- 
cago City V. Bobbins, 2 Black, 418; Yates v. Milwaukee, 10 Wall. 506. 
And 80, also, if there be a course of décisions upon questions wliich 
give rise to a rule of property, this court would f ollow them. Gorm- 
ley V. Clark, 134 U. S. 348, 10 Sup. Ct. 554. But the question what 
is or what is not a public, navigable stream is one not of local or 
statute law, but of gênerai law. Nor is there a course of décisions 
of the South Carolina courts which hâve made the resuit reached in 
Heyward v. Mining Co. a rule of property. That last décision is 
in clear conflict with other and older décisions of the same learned 
tribunal, and completely changes the law which was in existence 
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wlien the lease in this case was made, and the rights of the lessee» 
liad accrued and vested. In ail such cases this court décides for 
itself. Justice Bradley, in tlie leading case of Burgess v. Seligman, 
107 U. S., at page 33, 2 Sup. Ct 10, lays down the rule which governs 
the fédéral court: 

"The fédéral courts hâve an Independent Jurisdlctlon, In the administra- 
tion of State laws, co-ordlnate with, and net subordinate to, that of the 
State courts, and are bound to exercise their own judgment as to the mean- 
Ing and effect of those laws. The existence of two co-ordlnate jurisdictlons 
in the same territory is peculiar, and the results would be anomalous and 
inconvénient, but for the exercise of mutual respect and déférence. Since 
the ordinary administration of the law is carried on by the state courts, 
It necessarily happens that, by the course of their décisions, certain rules 
are established which become rules of property and action in the state, 
and hâve ail the effect of law, and which it would be wrong to disturb. 
This is especially true with regard to the law of real estate, and the con- 
struction of state constitutions and statutes. Such established rules are 
always regarded by the fédéral courts, no less than by the state courts 
themselves, as authoritative déclarations of what the law Is. But, where 
the law has not been thus settled, it is the right and duty of the fédéral 
courts to exercise their own judgment, as they also always do In référence 
to the doctrines of commercial law and gênerai jurisprudence. So when 
contracts and transactions hâve been entered into, and rights hâve accrued 
thereon, under a particular state of the décisions, or when there has been 
no décision, of the state tribunals, the fédéral courts properly clalm the 
right to adopt their own interprétation of the law applicable to the case, 
although a différent interprétation may be adopted by the state courts after 
such rights hâve accrued. But even in such cases, for the salie of harmony, 
and to avold confusion, the fédéral courts will lean towards an agreement 
of views with the state courts, if the question seems to them balanced 
with doubt. Acting on thèse principles, founded as they are on comity and 
good sensé, the courts of the United States, without sacriflcing their own 
dignity as Independent tribunals, endeavor to avoid, and In most cases do 
avoid, any unseemly conflict with the v?eIl-considered décisions of the state 
courts. As, however, the vei-y object of giving to the national courts juris- 
dlctlon to adminlster the laws of the States in controversies between citi- 
zens of différent states was to institute independent tribunals, which It 
might be supposed would be unaffected by local préjudices and sectional 
views, It would be a derellction of their duty not to exercise an independent 
judgment In cases not foreclosed by previous adjudication." 

Assuming, then, that to be a navigable stream, open to the pub- 
lic, the creek must be a highway, with a terminus ad quem as well 
as a terminus a quo, the inquiry is, are the streams in question 
navigable in this sensé? Jones creek and Town creek unquestion- 
ably are. They lead in a continuons channel from the océan, via 
INorth Inlet, into Winyah Bay. With regard to Oyster Bay, its 
name dénotes that it is a broad sheet of water in the marsh, of vary- 
ing depth. The coast-survey chart shows that it rounds itself oiï 
towards Jones creek, and is separated from it by Noble slough, — 
a name indicative of its nature. No doubt, at high water, one being 
in this bay can push himself over into Jones creek, and, at an un- 
usual state of the tide, a boat can cross between them. But the 
évidence shows that but one vessel was ever seen to go in them, 
coming through from North Inlet, and then it was by mistake. It 
cannot be said, from this évidence, that Oyster Bay is useful for 
navigation. The same is the case with ail the other creeks, except 
Bread and Butter creek. From the heads of ail of them, a duck- 
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ing boat or an ordinary flat can be pushed over the marsh at cer- 
tain stages of the tide. But they are not in the ordinary course 
of travel as highways, and, if anything, were in the nature of cut- 
offs. There is a strong analogy between this marsh land and a 
large body of highland bounded by public highways. So long as the 
land is uninclosed, or the public not forbidden, by signs, to use it, 
those pàssing and repassing on the highways can eut across from 
one to another. This is familiar to any one who lives in this 
state, and has been outiside of incorporated towns. But no one 
has ever supposed that this sort of use establishes a right in the 
public to the body of land, as public highway, or that it by this 
becomes dedicated to the public. With regard to Bread and Butter 
creek : That leaves Town creek, f orras an irregular arc, and returns 
to it some distance from its flrst entrance. It has two termini, 
each on a navigable stream. This meets the réquisition, and con- 
stitutes it a navigable stream. 

As a conclusion from ail that has been said, Town creek and 
Jones creek, with Bread and Butter creek, are navigable streams. 
In them the public can enter and pass through at will, without let 
or hindrance. With regard to the other creeks, lying, as they do, 
wholly within the land of the complainants, with no regular outlet 
after entering therein, except over their land, they are not naviga- 
ble streams, and the public hâve no right to be in them, except with 
their permission. 

Stress has been laid on the fact that, for many years, persons 
hâve gone into thèse creeks, and hâve shot ducks in them, without 
hindrance. To create a right, there must be adverse use, — an as- 
sumption of the right against some déniai of it. Trustées v. Meetze, 
4 Eich. Law, 50. Spealdng technically, no right can grow out of 
an act, unless the act itself would be a cause of action. Now, 
thèse lands hâve never been inclosed, and until a very récent period 
they hâve not been staked, and entry into — trespasses upon — them 
hâve not been forbidden. Hunting on uninclosed lands is not such 
an act as will support a trespass. Broughton v. Singleton, 2 Nott 
& McC. 338. And therefore a continuance of it will not ripen into 
a right. See, also, Jackson v. Lewis, Cheves, 259. Let the injunc- 
tion be made perpétuai as to ail the streams but the three men- 
tioned. 



VAN DYKB V. ATLANTIC AVE. R. GO. 

(Circuit Court, B. D. New ïork. April 1, 1895.) 

Négligence— Question for Juky. 

Plaintiflf, while in tbe employ of défendant in repairlng overhead trolley 
wires, on a tower wagon, was Injured by one of defendant's cars running 
into such wagon. It appeared that the car had no sand box, and could 
not be stopped by the brake. The plaintiff gave évidence to show that 
sand boxes were necessary for safety, and the défendant évidence that 
many cars were used without them, and that its tracks were sanded 
instead, but not that they were sanded at the place where the accident 
happened. Held, that it was a question for the Jury to détermine whether 
sand boxes were reasonably required, and whether the défendant was 
négligent in failing to provide proper means for stopping the car. 
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This was an action by Seymour Van Dyke a^ainst the Atlantic 
Avenue Eailroad Company for personal injuries. The jury gave a 
verdict for the plaintiff. Défendant moved to set the verdict aside. 

Raphaël J.'Moses and Mirabeau L. Towns, for plaintiff. 
William S. Cogswell, for défendant 

WHEELER, District Judge. The plaintiff, while in the employ 
of défendant, repairing overhead trolley wires on a tower wagon, 
was seriously injured by the running of one of its cars (which had 
no sand box, and the brake would not stop) against the wagon, and 
throwing him off. The plaintiff showed, by those familiar, that 
sand boxes were necessary for safety on cars so run in sueh places, 
although not always used. The défendant showed, in the same 
way, that many cars are used without them, and that its tracks 
were sanded in dangerous places instead, but not that they were 
sanded at this place. The défendant claimed direction of a ver- 
dict because not bound to provide the best, but only usual, appli- 
ances; and, for want of évidence that the tracks were not sanded 
at this place. The jury were charged, in substance, that the very 
best appliances were not required, but only such as would be rea- 
sonable and prudent in view of what could be provided and of ail 
the circumstances; and that if the lack of a sand box was in that 
view a defect, and it caused the injury by preventing the stopping 
of the car sooner, the plaintiff would be entitled to a verdict The 
défendant excepted "to that part of the charge where it says the 
car ought to hâve had a sand box, or that the track ought to hâve 
been sanded," and "to what was said about the track not being 
sanded." But the charge did not say that the car ought to hâve 
had a sand box, or the track ought to hâve been sanded, nor any- 
thing about th.e track not being sanded. After verdict for the 
plaintiff, the défendant moved to set it aside, as against law and 
évidence, and as excessive. This motion has now been heard, but 
the latter ground has not been pressed. The évidence seems to 
hâve been sufûcient to well warrant the conclusion that there was 
something wrong about the appliances for stopping the car, which 
prevented stopping it soon enough to avoid injury to the plaintiff, 
and also sufBiciently, although not so clearly and satisfactorily, that 
the want of sand boxes was the defect. That the défendant was 
bound to hâve reasonably safe appliances upon the cars for stopping 
them is not open to question. Railroad Go. v. Mackey (Sup. Gt. 
U. S., March 4, 1895) 15 Sup. Ct 491. Whether sand boxes were 
reasonably requisite for safety was a question of fact upon the évi- 
dence, wMch was, and had to be, submitted to the jury. If they 
were, the want of them was such a structural defect that the de- 
fendant would be presumed to hâve notice of it withoilt further 
proof. 

The issues in the case were essentially ones of fact for the jury, 
whose finding should not be lightly disturbed. Motion overruled. 
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HARUISON V. HARTFORD FIRB INS. 00. 
(Clrcnit CJourt, S, D. lowa, B. D. December 4, 1894.) 
No. 271. 

L iNsuH.iNCE — Action on Poliot — CoNTRACTaAL Limitation. 

McClain's Code Io's\ti, § 3742, providlng that where platntlff falls In 
an action for a reason other than négligence a new action commenced 
within six months shall be deemed a continuation of the first for th« 
pmposes contemplated by the act, bas no application to an action on 
an Insurance policy whlch by its terms provides that no action shall be 
maintained thereon unless brought wlthln twelve months of the date of 
loss, and an action brought after that time is barred, though flled within 
six months after termina tion of a former action, in which plaintifC failed, 
because such action had been prematurely brought. 

2. Fbdbbal Courts— Followinq Statb Décisions. 

As McClain's Code lowa, § 3742, providing that, where plalntiff falls 
in an action for a reason other than négligence, a new action, com- 
menced within six months, shall be deemed a continuation of the first 
for the purpose of excepting it from the opération of the statute of limita- 
tions, Ims no application to an action on an Insurance policy which by 
Its terms provides that no action shall be maintained thereon after the 
expiration of twelve months from date of loss, the fédéral courts, in 
an action on such policy, are not bound by the construction giveu such 
statute in the state courts. 

Action by George D. Harrison against the Hartford Fire Insur- 
ance Company on a policy. Défendant demurred. 

The pétition filed herein May 29, 1894, allèges the foUowing facts, material 
to the question presented by the demurrer: Plalntiff, on June 18, 1890, 
Insured hls dwelling house, sltuated in Louisa county, lowa, and certain Per- 
sonal property therein, and also hls carriage house and barn. In the défend- 
ant Insurance Company, for a term of five years. On October 4, 1892, the 
buildings Insured, together with a large part of the Personal property, were 
destroyed by fire. On January 16, 1893, plalntiff commenced in the district 
court of Louisa county, lowa, an action against défendant to recover the 
loss and damages suffered by him from said fire. Défendant appeared in 
sald action, and removed the same to this court. As one of its défenses, 
défendant therein alleged that sald action had been prematurely commenced, 
—that Is, brought before the expiration of the 90 days from waiver of proofs 
of loss; and, on trial of sald action, the court directed the jury to retum a 
verdict for the défendant, for the sald reason that the action had been 
prematurely brought, and the court dld not hâve Jurlsdlction to hear and 
try the same; and on January 20, 1894, the jury rendered such verdict, and 
judgment was entered against plalntiff accordingly, but wlthout any trial 
or adjudication of the action on its merits. Plalntiff now brings this suit 
as a continuation of hls sald suit, brought, as aforesald, on January 16, 
1893, to recover for hls loss by said fire. The policy sued on is attached 
to sald pétition as an exhiblt. One clause therein reads as follows: "No 
suit or action on this policy, for the recovery of any clalm, shall be sustaln- 
able In any court of law or equity * • • unless commenced within twelve 
months next after the fire." Défendant has flled a demurrer to pétition, 
alleging that no right of action exists, nor can this suit be now maintained, 
because the same was not "commenced within twelve months next after 
the fire." 

D. N. Sprague and A. H. Stutsman, for plaintifl. 
McVey & Cheshire, for défendant 

WOOLSON, District Judge. Can the présent action be main- 
tained, under the clause in the policy generally known as the limita- 
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tion clause or condition? Thia is the only question to be decided 
on this hearing. The clause is Talid and upheld by the courts. 
O'Langhlin v. Insurance Co., 3 McCrary, 543, 11 Fed. 280; Insurance 
Co. V. Stanchfleld, 1 Dill. 424, Fed. Cas. No. 6,660; Eiddlesbarger v. 
Insurance Co., 7 Wall. 386. The flre occurred October 4, 1892. The 
pétition herein was filed on May 29, 1894. If this clause be literally 
and strictly applied to thèse dates, manifestly this action is barred, 
and cannot be maintained. On the argument, as in the pétition, 
this is substantially confessed by counsel for plaintiff; and there, 
as hère, the attempt Is made to avoid the force of this conclusion 
by référence to a former action instituted on the policy in suit Such 
former action was pending in this court. Upon January 20, 1894, 
in an action brought on this policy,' and wherein the présent plaintiff 
sought to recover thereon from the défendant company for the losa 
herein complained of, this court directed a verdict for the défendant 
59 Fed. 732. The court found, from the uncontradicted efvidence 
submitted therein, that plaintiff, contrary to the terms of the lowa 
statute (section 1734, McClain's lowa Code), had begun his action 
within 90 days after proofs of loss had been waived by défendant. 
No proofs of loss had been fumished. The action thus determined 
by direction of the court, solely beeause of its having been pre- 
maturely brought, was begun January 36, 1893. 
Section 3742, McClain's lowa Code, is as follows: 

"If, after the commencement of an action, the plaintiff fail therein for any 
cause except négligence in Its prosecution, and a new suit be brought within 
six months thereafter, the second suit shall, for the purposes herein con- 
templated, be deemed a continuation of the flrst" 

Plaintiff's contention is that this section entitles the maintenance 
of the présent action, notwithstanding the contract limitation clause. 
The reasoning is that the said former suit failed, but not for négli- 
gence in its prosecution; that the présent is a new suit, brought 
within six months after the f allure of the former action; and that 
this suit is therefore a continuation of the first action; consequently, 
it is, in contemplation of law, begun within the 12-months period 
named in the policy. To what extent, if at ail, does this section ap- 
ply to the pending action? 

The suprême court of the United States had occasion to consider 
a statute of the state of Missouri which tended in the same gênerai 
direction, viz. granting the exceptional right, notwithstanding the 
gênerai statutes of limitation of that state, to maintain an action 
which but for this exception would hâve been barred. This Mis- 
souri statute allowed a party who "suflers a nonsuit" in an action to 
bring a new action for the same cause, within one year afterwards. 
In Riddlesbarger v. Insurance Co., 7 Wall. 396, the policy contained 
a clause which required suit to be brought, if at ail, within 12 months 
from loss. The suprême court, in considering the question of the 
applicability of this statute, last stated, to the contract clause in 
the policy therein in suit, déclare: 

"The rlghts of the parties flow from the contract. That relieves them from 
the gênerai limitations of the statute, and, as a conséquence, from its excep- 
tions also." ■ 
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The subséquent language of the opinion just quoted is, perhaps, 
jet stronger. Having called attention to the fact that the Missouri 
statute was applicable only to cases of inroluntary nonsuit, the court 
déclare, as to the limitation clause in the contract or policy: 

"The action mentloned, whlch must be commenced within twelve montlis, 
is the one which Is prosecuted to judgment. The failure of a previous action 
from any source cannot alter the case. The contract déclares that an action 
shall not be sustained unless sueh action— not some previous action— shail 
be commenced within the period designated." 

In O'Laughlin r. Insurance Go., 3 McCrary, 543, 11 Fed. 280, Cir- 
cuit Judge McCrary, in an action invoMng the same statute, ap- 
plies and follows the Riddlesbarger Case, the policy inrolved con- 
taining a like contract-limitation clause. When the circuit judge 
of this circuit thus closely follows and applies the ruling of the 
suprême court, there would seem little opportunity for our dissent. 
Yet, usiag the language of Judge McCrary in the case just cited, 
"I hâve not much sympathy with this sort of a défense in a suit of 
this kind ;" and especially under the circumstances disclosed herein 
by the allégations of the pétition. The former action was decided 
adversely to plaintiff because brought too soon; and we are now 
asked to décide this action against plaintiiï, because, as claimed, it 
is brought too late. There appears no évidence of lâches on part of 
plaintiff in bringing this suit. But, as said by the leamed circuit 
judge in the O'Laughlin Case, supra, the Riddlesbarger Case fur- 
nishes "the law which must be administered hère," unless its force 
can be broken by showing that it is not hère applicable. If the 
language of the Missouri and lowa statutes on this point were 
identical, the case would be hère closed. 

But plaintiff calls spécial attention to the fact that the lowa stat- 
ute is peculiarly dissimilar in phraseology, in that it déclares that 
the "new suit," if brought within six months from the failure of the 
former action, is to be "deemed a continuation of the flrst"; and the 
contention, therefore, is that the argument in the Riddlesbarger and 
O'Laughlin Cases does not apply, because in the case at bar, the 
"action commenced," to wit, "the one which is to be prosecuted to 
judgment," was commenced within the 13 months of the limita- 
tion clause; therefore, per force of the statute, it is the continuation 
of the suit actually commenced within such 12 months; and thus the 
contract clause is met. But it may well be asked, if thenew suitis thus 
to be regarded as having been commenced at the time of the original 
suit, do we not face the same difflculty which presented itself in the 
old suit? 59 Fed. 732. Does not this argument and application bring 
us, of necessity, to fix the commencement of this action as within 
the 90 days after waiver of proofs of loss, and therefore as violating 
the statute which prohibits the action from being commenced within 
such 90 days? If, for purpose of flxing the commencement within 
the 12-months contract limitation clause, the new suit is a continua- 
tion of the old suit, and was thus commenced within the pendency 
of that suit, ho-^v can we escape the conclusion that its commence- 
ment must be the commencement of the old suit? And must not 
the doctrine which, — applied to the old suit compelled judgment 
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against plaiiitiff — be applied hère, with no less disastrous effect on 
plaintiff's présent action? 

Looking at the lowa section (section 3742, McClain's Code), with 
a view to détermine from its own terms its proper application, we are 
impressed with its phraseology, and the intent apparent therefrom, as 
to such application. The section is found in that chapter of the 
Code which is entitled and which treats of "Limitations of Actions." 
The gênerai provisions of the statute of limitations is in the operjing 
aection of the chapter. Pollowing this appear the sections which 
are exceptions to this gênerai statute, and among thèse exceptions 
appears section 3742. Now, the very phraseology of the section ap- 
parently limits the continuation, which it establishes as a proposi- 
tion of statutory law, to "the purposes herein contemplated." What 
purposes are herein contemplated? Manifestly, the intent of the 
législature in enacting the section was to ingraft on the gênerai 
statute of limitations an exception whose terms should save from 
the destruction provided by the gênerai statute a cause of action 
which failed from other reasons than négligence in its prosecution. 
Do not the words "the purposes herein contemplated" restrict the 
"continuation of the flrst" action to that of such continuation, as re- 
gards the gênerai statute of limitations, so that, if the flrst action 
was timely, this continuation shall also be timely? And is not this 
application of the section the only one reasonable under the cir- 
cumstances? If this be the correct construction, we are ready to 
détermine what application the section has to the case at bar, — to 
the policy in suit ; and adopting the language of the suprême court, 
as voiced by Justice Pield in the Riddlesbarger Case, supra, and 
as also adopted by Circuit Judge McCrary in the O'Laughlin Case, 
supra : 

"The rights of the parties flow from the contract That relieves them from 
the gênerai limitations of the statute, and, as a conséquence, from its excep- 
tions also." 

Our attention is called to the case of Jacobs v. Insurance Co., 53 
N. W. 101, decided by the suprême court of lowa. Jacobs brought 
suit at law to recover loss from flre. On the trial it was discovered 
that the policy misdescribed the promises, and recovery on the 
policy as it then stood could not be had. Immediately, and by 
leave of court, he liled a substitute pétition, in equity, asking ref- 
ormation of the policy. Decree of reformation was duly entered. 
Thereupon he began a new suit, also in equity, against the Com- 
pany, but on the policy as reformed by the decree. The new suit 
was not begun "within one year from the date of loss," as required 
by the limitation contract in the policy. This is set up' as a défense. 
With référence to such défense the court say: 

"There was an action commeneed on the policy within the year. In con- 
séquence of a mistake in the policy, discovered during the pendency of 
that suit, the character of the action was changea, and a reformation of 
the contract was sought and obtained. [Hère the court quote section 3742 
McOlain's lowa Code.] The discovery of the mistalîe and the change in 
the character of the action caused a failure to obtain judgment in the suit on 
the policy. We think the provision of the policy and the section of the stat- 
ute must be construed together. Thus constnied, there is little doubt that, 
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nnless there was négligence iu the prosecution of the flrst suit, this one Is 
not barred." 

Later on in the opinion appears the following: 

"The law, however, does eontemplate that In cases where suit Is brought 
the plaintlff may fail therein wlthout négligence, and then another suit shaU 
be deemed a continuation of the first; and this, we think, Is such a case." 

I have thus quoted at length, and ail of the opinion which at- 
tempts to deal in any wise with the point above considered as to the 
applicability of section 3742, McClain's lowa Code, to policies such 
as in case at bar. It may be hère remarked that the resuit obtained 
was unquestionably correct, viz. the sustaining of the right of 
Jacobs to maintain his action for recovery on the reformed policy. 
That would be a singular court of equity, indeed, which would so 
uphold, construe, and enforce the limitation clause in the policy 
as to forbid the insured to bring and maintain suit on the reformed 
policy, when no lâches are shown, and the mistake in the policy as 
to description of premises was mutual, and not discovered by either 
party until during the trial in the flrst action. Perhaps the fact 
that the resuit reached was so eminently just and beyond question 
équitable may account for the apparently brief and limited con- 
sidération given to this point in the décision. There seems to have 
been no spirited contest by counsel, as there vfaa no extended dis- 
cussion in the opinion flled, and the point is not shown to have re- 
ceived any specially close examination by the court. The Riddles- 
barger and O'Laughlin Caées apparently were not brought by counsel 
to the attention of the court, nor the reasoning therein considered 
by the court. It would seem probable that if the question shall 
hereafter be fuUy presented, and the court brought to re-examine 
the point anew, such court will adopt the view of the fédéral courts 
as above presented in the extracts quoted, and hold that the con- 
tract clause is to be substituted, not only for the gênerai statute of 
limitations, but as well for the exceptions thereto. 

If we accept the Jacobs Case, as stated in the opinion cited, as 
giving the construction of section 3742 which is to obtain in the 
suprême court of lowa with référence to actions on policies con- 
taining limitation clauses as in policy in suit, there is manifest a 
decided diiïerence in the holdings on this point between the fédéral 
and State courts. Which construction is binding on this court? 
There can be no contention but that in causes founded on state 
statutes this court is bound to accept and enforce the construction 
put thereon by the suprême court of the state. This is a gênerai 
proposition ; while in matters of gênerai law, in the construction and 
application of gênerai principles, of matters not dépendent on nor 
to be governed by state statute, the courts of the United States are 
not bound by the décisions of the state courts; and this though the 
fédéral courts strive to make their décision in harmony with the 
décisions of the courts of the state wherein they sit. As was well 
said in Burgess v. Seligman, 107 U. S. 20, 2 Sup. Ct. 10, when con- 
sidering the question of construction of commercial law and like 
matters: 
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"Bven In such cases, for the sake of harmony, and to avold confusion, the 
fédéral courts will lean towards an agreement of views with the state courts. 
If the question seems to them balanced wIth doubt." 

The décision in the Jacobs Case, supra, was made subsequently to 
thèse cases decided by the suprême court and circuit court of the 
United States to which we hâve at length abore referred. If the 
décision to be herein reached is to be based on the state statute, this 
court must follow this (later) décision of the state court Such is 
the generally established doctrine of the fédéral courts. But, il 
the fédéral décisions above cited are of binding authority on this 
court, then the point now under considération is easily settled. Thèse 
cases are decided on the construction therein given to the limitation 
clause of the policy. They are based on gênerai principles. And 
it is therein expressly declared : 

"The rlghts of the parties flow from the contract. That relleves them 
from the gênerai limitations of the statute, and, as a conséquence, from Its 
exceptions also." 

And hence it becomes immaterial in this action what construction 
is to obtain as to the state statute in question. This action is re- 
lieved from the opération of that statute. The rights of the par- 
ties, flowing, as they do, "from the contract," must be determined 
without référence to the statute. 

According to the statements contained in the pétition herein, this 
action was not "commenced within twelve months next after the 
fire," as required by the limitation clause of the policy. It is not 
theref ore sustainable, under the contract the parties themselves hâve 
made with référence thereto; and, as a necessary resuit, the demur- 
rer to pétition must be sustained. Let an order be tntered accord- 
ingly, with exceptions thereto saved to plaintiff; and plaintifif is 
given until January 1, 1895, to amend if he be so advised, or to 
stand on his pétition if he so elect 



OBLENIS et ai. v. CRBETH. 

(Circuit Court, S. D. New Yorls. April 23, 1895.) 

Dbbdb— Description— BouNDART on Tide "Water. 

A grant, made in 1666, of a portion of Manhattan Island, after de- 
fining a north and south line, runnlng from the Hudson to the East 
river, and formlng the westerly boundary of tne lands granted, pro- 
ceeded to convey to the grantees ail lands "lyeing and being within the 
said lyne, to draw north and south as aforesaid, eastward to the end 
of the towne and Harlem Ryver, or any part of the said ryver on which 
thlB island doth abutt, and likewise on ye North and East Ryvera within 
the lymitts aforementioned." Helà, that the eastern boundary of the 
grant was the Harlem river, and, that river being tide water, the grant 
carried only the iand to high-water mark. 

This was an action of ejectment by Henry P. Oblenis and others 
against Thomas J. Creeth, submitted to the court without a jury, 
upon an agreed statement of facts. 

Woodville Flemming, Phillips & McKinny, and John B. Jones 
for plaîntiflfs. 

H. W. Ingersoll and Robert G. Ingersoll, for défendant 
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LACOMBE, Circuit Judge (oraJly). This ïb an action of ejectment, 
the property being located at about 12ith street and Pleasant ave- 
nue. It is conceded by tbe stipulation that the property, in 1666, was 
below high-water mark on Harlem river, and tkat the plaintifls are 
the successors in title to the original grant upon which the plaintifEs 
rely, viz. a certain patent granted by Eichard Nicolls, governor of 
the province, under date of October 11, 1666. The patent bears 
date of exécution at Fort James, in New York, on Manhattan Island, 
a circumstance which enables us to détermine what is meant by the 
words "hence" or "hither," wherever occurring. It recites that 
there is a certain town or village upon this island (Manhattan) com- 
monly called and known by the name of New Harlem; that there 
are certain inhabitants there, who hâve built, etc. ; that it is the in- 
tention to conflrm them in the possession and enjoj'ment of their 
premises, and to encourage them in further improvement of the 
lands; and the grant is as follows: 

"I hâve given, ratified, confirmed, and granted, and by thèse présents due 
give, ratlfye, conflrm and grant unto Thomas Delavall, Bsq., John Verveleu, 
Daniel Tumer, Joost Oblene, and Resolved Waldron, as pattentees, for and 
In behalf of themselves and their associâtes, the freeholders and Inhabitants 
of the said towne, their heires, successors and assigns, Ail that tract to- 
gether wlth the several parcells of land, which already hâve or hereafter 
sûall be purchased. or procured for and on ye behalf e of the said towne 
wlthin the bounds and lymltts hereafter set forth and exprest, (vizd.) That 
Ts to say, from the west syde of the fence of the said towne, a lyne beIng 
runne due west fower hundred English pôles, without variation of the com- 
passé, and at the end thereof another lyne being drawne acrosse the island 
aorth and south, with the variation, that is to say, north from the end of 
a certaine pièce of meadow ground, commonly called the Round Meadow, 
near or adjo3mlng unto Hudson's or North Ryver, and south to ye place 
where formerly stood the saw mills, over agalnst Vercheus or Hogg Island, 
In the Sound or East Ryver, shall be the western bounds of their lands, 
and ail the lands lyeing and being wlthin the said lyne, to draw north and 
south as aforesaid, eastward to the end of the towne and Harlem Ryver, or 
any parte of the said ryver on which this island doth abutt, and likewlse 
on ye North and Bast Ryvers wlthin the lymitts aforementioned, described, 
doth and shall belonge to the said towne; as also fower lotts of meadow 
ground upon the Maine, mark't wlth No. 1, 2, 3, 4, lying over against ye 
springe, where a passage hath been used to ford over from this island to 
the maine and from thence hither, with a small Island, commonly called 
Stoney Island, lyeing to the east of ye towne and Harlem Ryver, goeing 
through Bronckx Kill by ye llttle and great Barne's Islands, upon which 
there are also fower other lotts of meadow groimd, mark't wlth No. 1, 2, 3, 
4, together wlth ail ye soyles, creeks, quarryes, woods, meadowes, pastures, 
marshes, waters, lakes, fishing, hawking, hunting and fowllng, and ail other 
profits, commodityes, émoluments, and hereditaments to ye said lands and 
premises wlthin ye said bounds and lymitts set forth, belonging or in any 
wlse apperteynlng, and also freèdom of commonage for range and feed of 
cattle and horses, further west into ye woods upon this island, as well 
without as wlthin their botmds and lymitts." 

The rules for the construction of grants of this Mnd are simple, 
and there is no dispute, as I understand it, between counsel upon 
that branch of the case. A grant of lands running to tide water, 
or bounded by tide water, or extending unto tide water, or within 
the limits of tide water, conveys only to high-water mark. Where, 
however, there is a tract of land conveyed by metes and bounds, 
and within the tract thus exactiy deflned there is a portion of tide 
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water, then tlie grant carries the land under the water, subject to 
the right of navigation over it, and the continuance of the waters 
conditions there prevailing. The first of thèse propositions finds 
sufl9cient authority in the case of Mayor, etc., v. Hart, 95 N. Y. 443, 
in which, construing this very grant, it was held that the tenns 
"to the riTer" carried only to high-water mark. Support for the 
other proposition, viz. that a conveyance by metes and bounds 
carries ail the land in it, whether there is tide water over the land 
or not, is found in Knight t. Association, 142 U. S. 161, 12 Sup. Ot 
258, and Lowndes y. Board, 153 U. S. 1, 14 Sup. Ot. 758. The diffi- 
eulty, however, with this grant is that there is no eastern boundary 
laid out, other than the river itself ; nor is there any effort to lay 
out or to designate any eastern boundary to the east of the Harlem 
river. The language of the description is as follows: Beginning 
at a fence in the town, then running a line 400 pôles west to another 
line drawn across the island north and south, with the variations; 
that is to say, north from the end of a certain pièce of meadow ad- 
joining the North or Hudson's river, south to the place where the 
sawmills formerly stood over against Hogg Island (now Black- 
well's Island), in the East river. This locates a line on the upland 
drawn from high water to high water from the Hudson to the Har- 
lem or East river, and such line is declared to be the western bound 
of the lands conveyed, The patent then goes on to convey — 

"And ail the lauds lyelng and belng withln the said lyne, eastward to 
the end of the towne and Harlem Ryver, or any part of the said ryver on 
which this island doth abutt, and likewlse on ye North and East Ryvers." 

Now, that is a conveyance of the entire upper or northern end of 
Manhattan Island, from this line between New York and Harlem, 
which is the western boundary, to high-water mark ail around. It 
is a grant complète and compact in itself, comprehensive, including 
ail the upland to high-water mark. Having thus conveyed the 
northern end of Manhattan Island, the grant deals with some out- 
lying pièces of property, the first of which is thus described : 

"As also fower lotts of meadow ground upon the Maine, mark't with No. 
1, 2, 3, 4, lylng over against ye springe [which both sides concède to be 
Spuyten Duyvil] where a passage hath been used to ford over from this 
island to the maine and from thence hlther." 

Now, the words "from thence hither" do not apply to any eastern 
boundary. They are descriptive of the ford. It is the ford from 
the island to the main and from the main back to the island, — 
"where a passage hath been used to ford over from this island to 
the maine and from thence hither." That is the first parcel, — ^the 
four meadow lots up by Spuyten Duyvil, or the spring where this 
ford is. Those meadow lots are on the east side of Harlem river. 
The second of the outlying parcels is "asmall island, commonly called 
Stoney Island." And the location of that island is thus described : 
"Lyeing to the east of ye towne and Harlem Ryver, goeing through 
Bronckx Kill by ye little and great Bame's Islands." Inspection of 
the map shows perfectly well what the draftsman had in mind. 
He is describing the island as lying not only east of the Harlem 
river proper, but as east of that part of the Harlem river whicb 
v.67F.no.3— 20 
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goes through Bronckx Kill, being known by that name, by little and 
great Barne's Islands. That phraseology, "goeing through Bronckx 
Kill by ye little and great Barne's Islands," does not refer to any 
eastern boundary running down to any place, but is used as a 
method of designating that Stony Island lies east not only of the 
Harlem river proper, but also of that branch of the Harlem river 
which is known as "Bronckx EjII." And that interprétation is 
fortified by the next clause, "upon which [i. e. upon Stoney Island] 
there are also fower other lotts of meadow ground, mark't with No. 
1, 2, 3, i;" for we lind by the record that some 15 years or so later 
there was a dispute between Daniel Tourneur and Lewis Morris 
about this very Stony Island, in which it appears that the défend- 
ant was lawfully possessed of a certain lot of meadow marked "No. 
3," — one of thèse four lots described as lying on Stony Island. 

It seems perfectly plain, then, that this deed conveys, in the flrst 
place, the upper end of Manhattan Island from this north and south 
Une known as the "western boundary" out to the water ail around, 
which (the water being tide water) takes to high-water mark; and 
it then conveys two outlying plots, one a plot of four meadow lots, 
over by the spring at Spuyten Duyvil, and the othèr Stony Island, 
which is described as lying to the east of the Harlem Eiver and of 
the branch of the Harlem River which is known as the "Bronckx 
Kill," and which runs by little and great Barne's Islands. To the 
adoption of this construction in the case at bar, it mîght be objected 
that it is contrary to the language of the stipulation as to the facts, 
for both sides seem to hâve agreed in the seventh clause that there 
was an eastem boundary of the whole tract laid out beyond Harlem 
river under this Nicolls patent, and that such eastern boundary 
did run from a point on the east bank by Spuyten Duyvil to Stony 
Island, and thence east of the two Barne's Manda back to Man- 
hattan Island. But the stipulation, although in form an agreement 
as to facts, is not so in this particular. The deed being in évidence, 
its interprétation îs a matter of law for the court; and a stipulation 
of the parties that the deed means thus and ^o cannot control the 
court's interprétation. Therefore, despite that concession by the 
défendant that this Nicolls patent did undertake to lay out some 
sort of an eastern boundary east of the Harlem river, the case must 
be disposed of under the interprétation which the court gives to the 
grant 

"Verdict directed in favor of the défendant Plaintiffs except to 
the ruling, and ask for a stay of 60 days, which is granted. 



Ex parte KYLB. 

(District Court, W. D. Arkansas. April 12, 1895.) 

1. Ihdiak Tkkbitobt — CriminAl Jubisdigtion op Indiasb — Effect of Nat- 
ukauzation. 

If a Oherokee court bas acquired jurisdlction o^ a case wùere a citi- 
zen o( that Country is chargea with larceny, the fact that such citizen la 
naturallzed under the foUowing act of congress: '"That any member of 
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any Indlan Tribe or Nation, residing In tbe Indian Territory, may apply 
to tbe United States court therein to become a citizen of the United States, 
and such court shall hare jurlsdiction tbereof, and shall hear and dé- 
termine such application as provided in the statutes of the United States. 
• • • Provided, that the Indians who become cltizens of the United 
States under the provisions of this act do net forfeit or lose any rights 
or privilèges they enjoy, or are entitled to, as members of the Trlbe or 
Nation to which they belong" (Act Cong. May 2, 1890),— does not, after 
jurisdiction bas once attached, divest the court of jurlsdiction. 

2. Criminal La-w— Coktinuing Jubisdiction. 

Wben jurisdiction of a court has once vested, It Is not dlvested by a 
change of circumstances. The jurisdiction depending on tbe condition 
of a party is governed by that condition as it was at the commencement 
of the prosecutlon by flnding the tndictment. 

3. CONSTKDCTION OF StATDTES. 

Statutes should be eonstnied in the interest o( the enforcement of laws, 
and. If possible, so as to protect the rights of every one subject to them, 
as well as the rights of communlties which may be seriously afCected by 
a -v/rong construction of the law. 
(Syllabus by the Court.) 

Pétition hj Elijah Kyle for a writ of habeas corpus. Dismîased. 

The facts in this case, as set up In tbe pétition for the wrlt of habeas 
corpus, show that the petitioner stands charged before the district court of 
Sequoyah district, Cheroliee Nation, vpith the crime of larceny; and, accord- 
Ing to the allégations in the indictment against him, the crime was commltted 
about the Ist of ITebruary, 1893. On the 7th of November, 1894, he was ar- 
rested, and subsequently indlcted for said crime. On July 2, 1894, he was 
tried by the said court for the alleged offense. The jury disagreed. On Janu- 
ary 7, 1895, he was agaln tried for tiie offense. The jury again disagreed. 
The case was then continued to February 11, 1895. While the case was 
pendlng on said continuance the petitioner filed bis pétition in the United 
States court for the Indian Territory, asklng that under the act of congress 
of May 2, 1890, he be naturallzed, so that he mlght become a citizen of the 
United States; the facts as to his status being that he was formerly a whlte 
man, a citizen of the United States, but that he became an adopted citizen 
of the Cherokee Nation by marriage. On the Ist of ITebruary, 189.5, he was 
naturalized by the said court, and made a citizen of the United States, in 
pursuance of the above-named act of congress, which provides, by section 43: 
"That any member of any Indian Tribe or Nation, reslding in the Indian Ter- 
ritory, may apply to the United States court therein to become a citizen of 
the United States, and such court shall bave jurlsdiction thereof, and shall 
hear and détermine such application as provided in the statutes of the United 
States. * * ♦ Provided, that the Indians who become cltizens of the United 
States under the provisions of this act do not forfeit or lose any rights or 
privilèges they enjoy, or are entitled to, as members of the Tribe or Nation 
to which they belong." 

Grâce & Forrester, for petitioner. 

Cravens & Cravens, for the Oherokee Nation. 

PARKER, District Judge (after stating the facts). The first ques- 
tion that présents itself is as to what is the true construction of 
this act It seems, by its language, to undertake to make a man a 
citizen of the United States, and at the same time to leave him an 
Indian citizen. This, however, in my judgment, would not be a 
reasonable construction of the statute. It is a canon of construc- 
tion that we must always, if possible, construe a statute in har- 
mony with reason. Taking that view of it, the effect of the stat- 
ute, to me, seems to be to give the naturalized citizen of the 
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United States, who before naturalization was an Indian citizen, 
the rights of a political and jurisdictional citizen of the United 
States. That is to say, if he has lived in a place wliere he would 
haive a riglit to vote and hold oflQce, and to exercise ail other 
political rights, his condition by naturalization is such that lie 
is entitled to thèse rights, that he also, by such naturalization, 
has conferred upon him jurisdictional citizeuship; that is to say, 
he can go into the courts of the United States, and invoke the aid 
of their laws for his protection, and he may be subjected in such 
courts to such laws. But by the reasonable construction of the 
terms of the proviso he still retains any property rights that he may 
hâve had because of his former relation to the Indian Tribe or Nation 
to which he belonged. It seems to me that this is the only reason- 
able construction that can be given to the statute. 

The remaining question in this case is, what effect does this stat- 
ute hâve tO'ward divesting the iurisdiction of the Indian court in 
this case, M^hen that jurisdiction had already attached; for before 
suing out this writ he had been arrested, and twice tried. Oan 
his act by which he obtained naturalization on the Ist of Febru- 
ary, 1895, subséquent to his indictment and trial, divest the Indian 
court of jurisdiction? We are to construe statutes in the interest 
of the enforcement of the law, and, if possible, are to so construe 
them as to protect the rights of every one subject to them, as well 
as the rights of communities which may be seriously affected by a 
wrong construction of the law. If it be true that by naturaliza- 
tion a citizen of the Indian country can divest the jurisdiction of 
courts of crimes with which he may be chargedaf ter that jurisdiction 
has attached, will not the most serions conséquences to the peace 
of that country ensue? The Indian Nations are making an honest 
effort to enforce the law, especially for the protection of life. This 
can be especially said with référence to the Cherokee Nation. If 
the petitioner in this case can escape the exercise of jurisdiction 
over him by becoming naturalized after that jurisdiction has at- 
tached, any man who is indicted for murder in an Indian court, 
after such indictment has been found, and while the same is pend- 
ing against him, may do the same thing. And, in order to escape 
conviction and punishment, of course, they would ail do it. The 
coTirts of the United States could not punish him, because they had 
no jurisdiction of him at the time of the commission of the crime, 
and the conséquence would be that by becoming a citizen of the 
United States he would escape ail punishment. Such a privilège 
was never intended to be attached by the congress of the United 
States to the great right of citizenship under this govemment. And, 
looking at the conséquences that would ensue from a construction 
of the statute so as to give the party a right to a discharge in this 
case, the most powerful reasons exist why the law should not be con- 
strued so as to divest the Indian court of jurisdiction after it 
has once attached. I do not conceive that there is any trouble 
upon this question, as it has been many times decided by the courts 
of the country. Li the case of U. S. v. Dawson, 15 How. 467, the 
principle which had been often decided before by the suprême 
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court of the United States waa fully recognized, — that, "where the 
jurisdiction of a court OTer the subject-matter is once vested, it is 
not divested by subséquent change of circumstances." That was 
a case which grew out of the following facts: In 1844 the congress 
of the United States passed a law attaching the Indian country to 
the district of Arkansas, giving to the United States district court 
of Arkansas, holding its sessions at Little Eock, jurisdiction to hear 
and détermine such cases of crimes occuring in the Indian country 
as any court of the United States had jurisdiction over. In 1851, 
after Dawson et al. had been indicted, and while the case was 
pending in the United States court for the district of Arkansas, 
congress passed a law establishing the Western district of Ar- 
kansas, and attaching the Indian country, for jurisdictional pur- 
poses, to the Western district; and the question was whether or 
not the United States district court of the district of Arkansas re- 
tained jurisdiction of the Case of Dawson. Upon that state of 
facts the court held that the status of the party at the time the juris- 
diction was acquired determined the jurisdiction, and, if the juris- 
diction over the subject-matter had vested, that a subséquent change 
of circumstances did not affect that jurisdiction. In the case of 
Connolly v. Taylor, 2 Pet 556, the suprême court held, where there 
is no change of party, the jurisdiction depending on the condition of 
the party is governed by that condition as it was at the commence- 
ment of the suit. And in Mollan v. Torrance, 9 Wheat. 537, the 
court declared that the jurisdiction dépends upon the state of things 
at the time of the action brought, and, after it is once vested, cannot 
be ousted by subséquent change of résidence of either of the par- 
ties. And in Dunn v. Clarke, 8 Pet. 1, the court held that any 
change in the résidence or condition of the parties cannot take away 
jurisdiction which bas once attached. In the case of Morgan v. 
Morgan, 2 Wheat 299, the court said, "We are ail of opinion that 
the jurisdiction, having once vested, did not divest by the change 
of résidence of either of the parties." In the case of Culver v. 
Woodruff Co., reported in 5 Dill. 392, Fed. Cas. No. 8,469, the court 
held that where the status of the parties is such as to give the 
fédéral court jurisdiction, a change of such status pending the suit 
does not affect the jurisdiction. It seems to me that this principle 
of the law applies to the case of the petitioner. Public policy de- 
mands this construction. It is in harmony with reason, and "such 
a construction is an encouragement for the Indian Nations to en- 
force the law against ail persons over whom their courts hâve 
jurisdiction; and, if this construction is not to prevail, they enter 
upon its enforcement with the probability that, before the law can 
be vindicated, a party charged with a crime will swear himself 
away from their courts by becoming a naturalized citizen of the 
United States. According to my judgment, the petitioner could 
not divest the Cherokee court of jurisdiction over him in this way. 
The writ of habeas corpuB is therefore ordered dismissed. 
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GONllNËNTAL INS. CO. v. BOARD OF FIEE UNDERWRITBBS OF 

THE PACIFIC et al. 

(Circuit Court, N. D. Callfomla. March 25, 1895.) 

1. CONSPIBACT — COMBINATION OF FiBB UnDEBWRITBRS— InjUNCTION. 

An association of fire underwriters, formed under an agreement pro- 
vifling for the régulation of premlum rates, the prévention o£ rebates, 
the compensation of agents, and nonintercourse with companies not 
members, Is not an Illégal conspiracy, and the accompllsliment of Its 
purposes by lawful means wiU not be enjoined at the Instance of a Com- 
pany not a member of the association. 

2. Saub. 

The dlsmissal of an agent by one of the assoclated companies for 
refusai to represent such companies exclusively, and a refusai to place 
insurance for outslde companies, are lawful means to accompllsh the 
purposes of the association. 
8L Same — Boycott. 

The advertisement by an agent of certain of the associated companies 
that he had authority to cancel policies of outside companies, and rewrite 
them at lower rates, when in fact he had no such authority, and threats to 
boycott the agents and customers of such outside companies unless they 
wlthdrew their patronage, are Illégal, and wlll be enjoined. 

Bill for an injunction brought by the Continental Insurance Com- 
pany against tlïe Board of Pire Underwriters of the Pacific and 
others. 

Delmas & Shortridge, for complainant 

Page & Eells and T. 0. Coogan, for défendants. 

McKENÎTA, Circuit Judge. The nature of the action will be de- 
veloped as I proceed. The case bas been very elaborately argued, 
and the interests involved are great, and the opinion, therefore, will 
be quite lengthy. The bill is long, and allèges, substantially : 

That the Board of Fire Underwriters of the Pacific is a secret as- 
sociation composed of the représentatives of certain fire insurance 
companies, and that it has adopted a constitution providing, among 
other things, for (1) régulation of premium rates (two-thirds member- 
ship flxing thèse); (2) prévention of rebates; (3) compensation of 
agents; (4) nonintercourse with companies not members. The pen- 
alty for violation of thèse provisions is the cancellation and prohibi- 
tion to writ or place, within one year, the risk or risks covered, and 
the rate or rates effected shall be increased 15 per cent. Compensa- 
tion to agents not to exceed 15 per cent., with certain exceptions. 
The nonintercourse clause of the constitution is as foUows: 

"Sec. 5. No member shall permit any company under his control to be 
rcpresented by the agent of any company not represented in this board, 
nor shall he reinsure, nor aceept from, nor place or cause to be placed, 
whether by reinsurance or otherwlse, any business in any company or 
agency not represented in this board, except with the consent of the execu- 
tive commlttee. In présence of nonboard or unconstltutional compétition, 
a member may protect his business In accordance with the gênerai raies, 
and any rate of premlum necessary, and not otherwlse: provlded, he Imme- 
diately reports the facts in writing to the executive commlttee, who shall 
grant relief, the charges of unconstltutional compétition being sustalned by- 
a majority of the executive commlttee." 
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And the pledge taken by the members is as follows: 

"I hereby agrée, with each and ail of the signers of thls agreement, to 
observe, in good falth, without évasion or mental réservation of any klnd, 
ail of the provisions of the constitution and raies and régulations of the 
Board of Pire Underwrltera of the Pacifie, as they now are or may be 
hereafter constltutlonally amended, holding myself faithfuUy to the spirit 
as well as to the letter of this agreement. My signature Is also understood 
as blnding upon my associâtes in management, spécial agents, and ail other 
employés of my office. Also that I will not regard myself as relleved from 
any obligation assumed, notwithstanding the violation of such obligation 
by another member, except upon TVrltten résignation, sent not less than four- 
teen days nor more than twenty-one days atter service of written notice 
of my Intention to resign, and until after ail assessments shall hâve been 
paid, except that upon demand, agreed upon by a majorlty vote of the 
entlre membersbip, such vote being eonfirmed at a subséquent meeting not 
less than five days later, my na.me may be stricken from the roU without 
further notice." 

That the purpose of the association is to coerce plaintiff and othera 
transacting business of lilce character to become members, and to 
obstruct and annoy it and its agents and assureds, in granting insur- 
ance, because it is not a member, with a view to induce it to be- 
come such, and that the said association is designed to interfère with 
plaintiff's freedom in the proper management of its business, and 
that it assumes to dictate upon what tenus the business shall be con- 
ducted, by means of threats of injury or loss. And it is also alleged 
that the object of the board and the défendants is to interfère with 
plaintiff's perfect freedom of action; that the board and its associâtes 
hâve entered into a conspiracy to prevent plaintiff from following 
its business, and that such conspiracy is unlawful, and bas a tendency 
to préjudice the public or oppress individuals, and unjustly subject 
them to the power of the conf ederates ; that the said board and its 
associâtes hâve attempted and are attempting to boycott plaintiff, 
in its business, by inducing its servants to abandon its service be- 
cause it will not make its rates conform to those flxed by the board, 
and for the express purpose of injury to its business, and that they 
hâve threatened its assureds with a boycott in case they continue 
their patronage of plaintiff, and attempt, by coercion, to destroy com- 
pétition, and that their purpose is to coerce it and ail other nonmem- 
bers to become members; and that the said board is designed to 
prevent a just discrimination betwen the ability and industry of 
agents. 

The particular acts complained of are as follows: 

(1) That the Fireman's Fund Insurance Companv sent to certain 
of its agents, who were also agents of plaintiff, the following letter: 

"San Francisco, Pebruary, 1895. 

"Wooster & Ensign, Agents, San José, Cal.: As bas already been notifled 
to you, we are members of the Board of Flre Underwriters of the Pacific,— 
an organization for the bettering of our common business, Including the 
réduction of the flre loss by the improvement of flre equipment of the 
varions clties and towns of thls coast, and the prolnotlon of safe construc- 
tion of buildings. The members of the board pay the expenses incldental 
to thls work, and conslder It unjust that any Insurance coippany should 
partlcipate In benefits, only to be galned by co-operation, without con- 
tributlng Its share of the necessary expense. We hâve declded that \X is 
Impractlca:ble for us to be represented by the représentatives of companlsa 



312 FEDERAL KEPOETEE, Vol. 67. 

whlch ptirsiie a business policy totally at varlance wlth ours. We are in- 
formed that the foUowiug company is In your agency: Continental Insur- 
ance Company. Regretting the cireumstances which compel us to put you 
to any trouble, we bave to urgently request you to décide at once whether 
It Is for yoiu" better Interest to continue to act as our agent, excluslvely, 
or as agent of companles not represented in the board. We inelose addressed 
envelope for your answer. Hoping that you will see that your interests are 
concurrent wlth our décision, and that your reply to that effect will be 
immédiate, we remain, 

"Yours, truly, Fireman's Fund Ins. Co. 

"Louis Welnmann, Ass't Secretary." 

(2) Threats, through their représentatives at Sait Lake City, of 
"boycotting" (to quote the bill) "the public, firms, individuals, and as- 
sureds who patronized your orator's said business with their custom, 
and hold policies from your orator and other so-called 'nonboard' 
companies and corporations, unless such assureds forthwith cancel 
such policies." 

(3) That defendant's représentative at San José, Cal., to wit, 
Messrs. Bucker & Co., of that city, caused to be inserted in the San 
José Mercury, a paper of great influence and circulation, the foUow- 
ing advertisement: 

"Hâve you a policy in any of the folio wlng companies? Home, of New 
York; Phoenlx, of Hartford; Northwestern National; Continental, of New 
York; Franklin, of Pa.; Wllllamsburg City, N. Y.? If you bave, bring 
them to our ofBce without delay, as we bave authorlty to cancel and rewrite 
tbem at any rate necessary to get the business. Ilucker & Co., 

"No. 8 Nortb First Street 

The answer of the défendant dénies that the board is a secret 
association, and dénies the formation of a conspiracy for the pur- 
pose and design of coercion, vexation, dictation, and interférence, or 
boycott, imputed to them by plaintiff, or a purpose to compel plaintifl 
or others to join said board, or that the object of the board is to op- 
press or coerce, or that it does or will oppress or coerce, the publie 
or individuals. They allège that the board was created for, and its 
object is, to regulate the business of its members, and to prevent, 
v?henever possible, by arrangement between themselves, a ruinons 
compétition of rates, and that they, in common with other companies, 
hâve attempted and attempt to obtain business for their respective 
offices, and seek to obtain business which is placed in other offices, 
and that such conduct is now, and always has been, foUowed by the 
plaintiff. Keplying to the spécifie acts alleged by plaintiff, défend- 
ant dénies that the défendant addressed or threatened plaintifl's 
agent, but avers, in effect, that in cases where the agents of plain- 
tiff were also agents of some of the défendant companies, the latter, 
on account of the business antagonism between them and plaintiff, 
advised or required an élection of said agents between them; that 
some such agents preferred plaintiff, and some the défendant com- 
panies. The circular letter is admitted, and it is averred that it is 
the sole ground of the charges of conspiracy, contained in the bill, to 
prevent plaintiff from employing agents. The charge of boycotting 
at Sait Lake City is denied on information and belief. The adver- 
tisement in the San José Mercury is admitted, but it is denied it was 
published as a resuit of an unlawful combination or conspiracy, or 
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by the representatÎTes of défendant, or in any manner to boycott 
the plaintiff, or other nonmembers of the board. It is admitted that 
Eucker & Co. are the agents of various members of said board, but 
not of a large number, as alleged in the bill, and it is averred that 
the notice was printed becanse plaintiff and other nonboard com- 
' panies had attempted and were attempting, by oflers of low rates of 
Insurance, to take from said Rucker & Co. their customers, patrons 
of the companies represented by them, and that the act of Eucker 
& Co. was lawful, and done to meet the compétition of plaintiff and 
others in insurance business. The answer concludes with the alléga- 
tion, substantially, that défendant bas done no act, and that it doea 
not contemplate any act, which will damage plaintiff, other than 
such as may arise from compétition, and that the acts of défendants 
hâve been done as individuals, to protect, respectively, their busi- 
ness against compétition offered, and hâve not been done under any 
conspiracy or combination whatever; that their association is to 
promote the safety and success of their business; that it is voluntary, 
and is not designed to admit or exclude from its membership the 
plaintiff or any person, or to compel it or other companies to join 
the same. 

Numerous affidavits hâve been flled. They respectively aflEirm and 
deny the formation of a conspiracy, and the boycotting purposes of 
the board. In ail else there is very little contradiction, and what- 
ever there is can be easily reconciled without imputation of dis- 
crédit to the makers. They display, as the pleadings do, a bit- 
ter business antagonism and warfare. The contention between the 
parties is quite clearly deflned. The bill is — omitting répétitions 
and amplifications — that the défendant has unlawfully combined to 
stifle compétition, and to prevent plaintiff from carrying on its busi- 
ness, and that it did prevent it, by coercing plaintiff's agents and 
customers, and by unjust discrimination. The défendants deny the 
charges, and assert that the combination is a lawful one to promote 
their business interests, and that the acts of nonintercourse and non- 
dealing with plaintiff and others are intended to meet the antag- 
onism and compétition of business adversaries. It is necessary, 
therefore, to consider the character of the combination, and the 
character of the means used. 

It may be said, in the beginning, that there is no proof of any act 
done by the board. The acts proved are those of individual com- 
panies, and, unless thèse can be imputed to the board, the latter 
cannot be said to hâve done anything. It was admitted at the oral 
argument that some of the acts of the défendant companies were 
lawful, of themselves. For instance, it was admitted that it was 
compétent and lawful for a board company to choose to be served, 
or not to be served, by an agent who was also agent of the plaintiff; 
that it was compétent and lawful for it to accept or refuse reinsur- 
ance from the plaintiff or its customers, or anybody, or join or not 
join in insurance with either. Thèse, it was conceded, were business 
privilèges which might hâve various and justifiable motives, but it 
was contended that, tbe combination being unlawful, thèse acts lost 
their privilège, and became unlawful, too. This makes the flrst, 
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if not the principal, inquirj the character of the combination. Was 
it unlawful? To put it more narrowly, and hence more precisely, 
for our purpose, was it so far illégal that the plaintifif may complain 
of it, and enjoin it, or its acts, without regard to the quality of the 
latter? To a like inquiry, in an almost similar case, a négative an- 
swer waa given in Mogul Steamship Co. v. McGregor, 21 Q. B. Div. 
54=4, and 23 Q. B. Div. 598, also [1892] App. Cas. 25. The original 
décision was made by Lord Chief Justice Coleridge, and afflrmed by 
the court of appeals, queen's bench diAision, and subsequently by 
the house of lords. From the distinguished character of the judges 
and tribunals who decided it, and the considération it received, and 
its approval by American cases, it must be regarded as high au- 
thority. An outline of its facts is as follows: The plaintiffs were 
a ehipping company, incorporated to acquire, and they did acquire, 
shares in certain steamships built for and employed in the Chinese 
and Australian trades. The défendants were an associated body of 
shipowners, trading, among other places, between China and Lon- 
don, who formed themselves into a conférence or association for the 
purpose of keeping up the rate of freight between China and Europe, 
and securing that trade to themselves. The défendants alleged, and 
it was found true, that the large profits derived from the tea freight 
alone enabled them to keep up a regular line of communication ail 
the year round between England and China, and that, without a 
practical monopoly of the tea trade, they must cease to do so. The 
plaintiffs were admitted to the benefits of this conférence for the 
season of 1884, when a circular was widely distributed, notifying 
those who shipped in the association's steamers that they would be 
allowed a rebate of 5 per cent on the freight charged, exporters to 
sign a déclaration that they had not been interested in shipments 
by other Unes; shipments by an outside steamer at any of the ports 
of China and Hong Kong to exclude the flrm making such ship- 
ments from participation in returns during the whole six-monthly 
period within which made, even although its other branches may 
hâve given entire support to the above lines. In May, 1885, another 
circular was issued, which excluded plaintiffs from the benefit of the 
conférence. The acts of which the plaintiffs particularly complained 
were as follows : (1) The circular of May, 1885, offering a rebate to 
shippers who would not deal with plaintiffs; such rebate to be lost 
if they did. (2) Sending spécial ships to Han Kow, in order, by com- 
pétition, to deprive plaintiff's vessels of profitable freights. (3) The 
offer, at Han Kow, of freights at a figure which would not repay a 
shipowner for his adventure, in order to "smash"- freights, and fright- 
en plaintiffs from the field. (4) Pressure on défendants' agents, who 
were also agents of other lines, to induce them to ship only by de- 
fendants' vessels, and not by those of plaintiffs. The resemblance 
between this case and the one at bar is obvious. The défendants com- 
bined, excluding plaintiffs, to engross the tea trade from China, and 
maintain freights which a free compétition would hâve lowered. The 
means by which it was to be done were: (1) Lowering of freights 
against competitors, and granting rebates to their own customers. 
(2) Sending spécial ships to compete with opposing ships, to take 
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freight at any rate. (3) Preventing itS agents from being agents of 
other companies. In both cases there is a combination to keep up 
rates, — in one of freight, and in the other of insurance, — ^and compéti- 
tion was pushed in both by an inducement of favorable rates to cus- 
tomers, or threats of unfavorable rates against them, and by the 
exclusion of agents from a joint représentation of the contending 
parties. The opinions in the case are too long to quote at length, 
but extracts from them will be instructive. Each elaborately con- 
sidered the law of conspiracy, and its application to the facts, and 
also considered in what sensé the law regards the legality of con- 
tracts in restraint of trade. A clear distinction was also drawn be- 
tween acts which had inducement in malice or ill wiU, and those 
which had inducement of business compétition and rivalry. Speak- 
ing of the combination, Lord Chief Justice Coleridge said : 

"The law may be put thus: If the combination is unlawful, then the 
^parties to It commit a misdemeanor, and are offenders against the state; 
and it, as the resuit of such unlawful combination and misdemeanor, a 
private person received a private injury, that gives such person a rlght of 
private action. It Is therefore, no doubt, necessary to consider the object 
of the combination, as well as the means employed to effect the object, la 
order to détermine the legality or Ulegallty of the combination. And In 
this case it Is clear that if the object were unlawful, or if the object were 
lawful, but the means employed to effect It were unlawful, and If there 
were a combination either to efïect the unlawful object, or to use the unlaw- 
ful means, theu the combination was unlawful, then those who formed it 
were misdemeanants, and a person injured by their misdemeanor has an 
action In respect of his Injury." 

And he further said: 

"I do not doubt the acts done by the défendants hère, If done wrongfuUy 
and maliciously, or if done In furtherance of a wrongful and malicious com- 
bination, would be ground for an action on the case, at the suit of one who 
sufCered injury from them. The question cornes at last to this: What was 
the character of thèse acts, and what was the motive of the défendants in 
dolng them? The -défendants are traders, witli enormous sums of money 
embarked in their adventures, and naturally and allowably désirons to reap 
a profit from their trade. They hâve a right to push their lawful trade by 
ail lawful means. They hâve a right to endeavor, by lawful means, to 
keep their trade In their own hands, and by the same means to exclude 
others from its benefits. If they can. Amongst lawful means is certainly 
included the Inducing, by profitable offers, customers to deal with them, 
rather than with their rivais. It foUows that they may, if they think fit, 
endeavor to induce customers to deal with them exclusively, by giving 
notice that only to exclusive customers will they give the advantage of 
their profitable oflfers. I do not think it matters that the withdrawal of the 
advantages is ont of ail proportion to the injury inflicted on those who with- 
draw them by the customers, who décline to deal exclusively with them, 
dealing with other traders. It is a bargain which persons in the position 
of the défendants hère had a right to make, and those who are parties 1o 
the bargain must take it or leave it as a whole. Of coercion, of bribing, 
I see no évidence; of 'inducing,' in the sensé in which that word is used in 
the class of cases to which Lumley v. Gye [2 El. & Bl. 21C] belongs, I see 
none either. • * • But it Is said that the motive of thèse acts was to 
ruin the plaintlft's, and that such a motive, it has been held, wlU render the 
combination itself wrongful and malicious, and that if damage has resulted 
to the plaintiffs an action will lie. I concède that If the promises are estab- 
lished the conclusion foUows. It is too late to dispute. If I desired it, as 1 
do not, that a wrongful and malicious combination to ruin a man in his 
trade may be ground for such an action as this. Was, then, this combination 
such? The answer to this question has given me much trouble, and I 
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confess to the weakness of havlng long doubted and hesltated before I 
coiUd make up my mlnd. There can be no doubt that the défendants were 
determined, If they could, to exclude the plalntlfls from this trade. Strong 
expressions were drawïi from some of tbem in cross-examination, and the 
telegrams and letters showed the importance they attached to the matter, 
their resolute purpose to exclude the plalntiSfs if they could, and to do so 
wlthout any considération for the results to the plaintiffs, if they were 
successfuUy excluded. This, I thlnk, Is made ont, and I thlnk no more is 
made ont than this. Is this enough? It must be remembered that ail trade 
is, and must be, in a sensé, selflsh. Trade not being infinité, nay, the trade 
of a particular place or district being possibly very limited, what one man 
gains another loses. In the hand to hand war of commerce, as in the con- 
flicts of publie life, whether at the bar, in parliament, in medlcine, in engi- 
neering (I give examples only), men fight on without much tbought of 
others, except a désire to excel or to defeat them. Very lofty minds, like 
Sir Philip Sydney with bis cup of water, wiU not stoop to take an advantage, 
If they thlnk another wants it more. Our âge, in spite of hlgh authorlty 
to the contrary, is not without Its Sir Philip Sydneys; but thèse are counsela 
of perfection whlch it would be silly indeed to make the measure of the 
rough business of the world, as pursued by ordinary men of business. The 
line is, in words, diffieult to draw, but I cannot see that thèse défendants 
hâve in fact passed the line which séparâtes the reasonable and legltimate 
selflshness of traders from wrong and malice. In 1884 they admitted the 
plaintiffs to their conférence. In 1885 they excluded them, and they were 
determined, no doubt, if they could, to make the exclusion complète and 
effective, not from any personal malice or ill wiU to the plaintiffs, as indl- 
viduals, but because they were determined, if they could, to keep the 
trade to themselves; and If they permitted persons in the position of the 
plaintiffs to come in and share it they thought— and honestly, and, as it 
turns ont, correctly thought— that for a time, at least, there would be an 
end of their gains. * • * On the whole, I come to the conclusion that 
the combination was not wrongful and malicious, and that the défendants 
were not guilty of a misdemeanor. I think that the acts done in pursuance 
of the combination were not hurtful, not wrongful, not malicious, and that, 
therefore, the défendants are entitled to my judgment." Steamship C!o. v. 
McGregor, 21 Q. B. Div. 544. 

In the court of appeals thèse views were enlarged upon and con- 
flrmed, and variously illustrated. Of illégal contracts, Lord Jus- 
tice Bowen said: 

"Lastly, we were asked to hold the défendants' conférence or association 
Illégal, as being in restraint of trade. The term 'illégal,' hère, is a mislead- 
Ing one. Contracts, as they are called, In restraint of trade, are not, in 
my opinion, illégal, in any sensé, except that the law wlU not enforce them. 
It does not prohibit the making of such contracts. It merely déclines, after 
they hâve been made, to recognize their valldity. The law considers the 
disadvantage so Imposed upon the contract a sufadent shelter to the public 
The language of Crompton, J., in Hilton v. Eckersley [6 EL & BL 47], Is, I 
think, not to be supported. No action at common law wili lie, or has ever 
lain, against any individual or Indlviduals, for entering Into a contract, 
merely because It Is in restraint of trade. Lord Eldon's equity décision in 
Cousins V. Smith, [13 Ves. 542] is not very intelligible, even if it be not open 
to the somewhat personal criticlsm passed on it by Lord Campbell in his 
'Lives of the Ohancellors.' If, indeed, It could be plainly proved that the mère 
formation of 'conférences,' 'trusts,' or 'associations,' such as thèse, were 
always necessarily Injurlous to the public,— a view which involves, perhaps, 
the dlsputable assumption that In a eountry of free trade, and one which 
Is not under the Iron régime of statutory monopolles, such confédération 
can ever be reaily successful,— and if the evil of them were not sufflclently 
dealt with by the common-law raie which holds such agreements to be void, 
as distinct from holding them to be criminal, there might be some reason 
for thinking that the common law ought to discover within Its arsenal of 
sovmd, common-sense principles some further remedy commensurate with 
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the mischlef. Neither of thèse assumptlons Is, to my mlnd, at ail eyldent, 
nor is It the province of judges to mold aad stretch the law of conspiracy 
in order to keep pace wlth the calculations of polltical economy. If peace- 
able and honest combinatlons of capital for purposes of trade compétition 
are to be struck at, it must, I think, be by législation, for I do not see that 
they are under the ban of the common law." 

To the same effect, Lord Justice Fry expre'ssed himself as fol- 
lows: 

"But If one man may, by compétition, strive to drive hls rival ont of the 
fleld, is it lawful or unlawful for several persons to combine together to 
drive from the fleld their competitor in trade? It is sald that such an agree- 
ment is in restraint of trade, and therefore illégal. Be It so. But in what 
sensé Is the word 'illégal' used in such a proposition? In*my opinion, it 
means that the agreement is one upon which no action can be sustained, 
and no relief at law or In equity had, but it does not mean that the eutering 
into the agreement is either indictable or actionable. The authorities on 
this point are, I think, with a single exception, uniform. * * » The lan- 
guage of ail the Judges in the cases of Hornby v. Close [L. R. 2 Q. B. 153] 
and Farrer v. Close [L. R. 4 Q. B. 602] is consonant wlth that of Lord 
Campbell and Erle, J., in Hilton v. Bckersley [6 El. & Bl. 47], and Crompton, 
J., I believe, is the only judge who bas Iiltherto held such contracta illégal 
as well as vold." 23 Q. B. Div, 620. 

Tliere was but one dissenting opinion, — that of Lord Esher, 
master of the rolls. He held that the combination was unlawful, 
and indictable as a conspiracy, and "that when it was carried out 
to its immédiate and intended effect," to quote his language, 
"which was an injury to the plaintiffs' right to a free course of 
trade, the plaintiffs had a good cause of action." But the learned 
justice based the right, not on the injury to the public, nor on the 
monopoly of the tea trade, nor on the favoritism to customers, nor 
on the restraints of agents, but on the acts of défendants in lower- 
ing freights far beyond a lowering for any purpose of trade; that is 
to say, he observed, "so low that if they continued it they them- 
selves could not carry on, trade," which he held was an act donc to 
interfère with défendants' free course of trade, — a right which 
could hardly be urged by the plaintiff in this case. 

In support of the English case, the following American cases may 
be cited: Snow v. Wheeler, 113 Mass. 179; Bowen v. Matheson, 
96 Mass. 499; In re Greene, 52 Ped. 119; Carew v. Rutherford, 106 
Mass. 14; Insurance Co. v. State, 86 Tex. 250, 24 S. W. 397; Manu- 
facturing Co. v. Hollis pdiinn.) 55 N. W. 1119. A review of thèse 
cases would be demanded, if time permitted, and if it were not 
necessary to review those claimed by plaintifE's counsel to oppose 
and countervail their authority. 

Counsel urge, "It is against public policy to enter into any agree- 
ment or combination, the object of which is in restraint of trade, 
or the obtaining of a monopoly of any article or commodity for 
the purpose of stifling compétition and enhancing the price." In 
considering this, and the broader contentions of counsel, and the 
cases cited by them, we must not overlook that it is not the ab- 
stract quality of defendant's association and acts, or their relations 
with the gênerai public, or with one another, but the rights, in- 
juries, and remédies of the plaintiff, which will be regarded. 
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Broader considérations than thèse I may not indulge or yield to. 
My funetion is not of that kind or degree whicli may assent to or 
oppose ail the views urged, and eloquently urged, by counsel. No 
doubt, many methods which business compétition or advantage 
uses may, if contemplated from one aspect, seem to call for légal 
repression; and, as Lord Justice Bowen says, "légal puzzles which 
might well distract a theorist may easily be conceived, of imag- 
inary conflicts between a group of individuals and the obvions well- 
being of other members of the community." Thèse reflections ad- 
monish us not to judge from a too abstract contemplation of evils, 
not to attempt to distinguish f air and unfair compétition from de- 
batable considérations of political economy, but to adhère to and 
décide the questions in the case by légal précédents. This, though 
it may seem narrow, from some points of view, is as broad as a légal 
tribunal may indulge, whose confined funetion is, as bas often been 
said, to administer the law as it la, not as it ought to be. In this 
disposition I hâve reviewed the cases already quoted, and shall re- 
view those cited by def endant's counsel. 

In the case of Lumber Co. v. Hayes, 76 Cal. 387, 18 Pac. 391, the 
action was between the parties, to enforce what the court held to 
be illégal contracts in restraint of trade, to wit, the enhancement 
of the price of lumber; and the court said, "Their exécution will 
be left to the volition of the parties thereto." But this is the 
doctrine of Steamship Co. v. McGregor, supra. "The law does not 
prohibit such contracts," said Lord Justice Bowen; "it merely dé- 
clines to recognize their validity. The law considers the disad- 
vantage so imposed upon the contract a suiïïcient shelter to the 
public." 

Pactor Co. v. Adler, 90 Cal. 110, 27 Pac. 36, was, like Lumber Co. 
V. Hayes (Cal.) 18 Pac. 391, an action between the parties to an 
illégal contract, and may be classed by the same comment. 

The case of People v. Sheldon (N. Y. App.) 34 N. E. 785, was a 
criminal action under the Pénal Code of the state. Section 168 
of the Code of that state makes it a misdemeanor for two or more 
persons to conspire "to commit any act injurious to the public 
health, to public morals, or to trade, or commerce, or for the per- 
version or obstruction of public justice, or of the due administration 
of the laws." The défendant entered into an agreement with 
others, comprising ail the retail dealers in the city of Lakeport, 
except one, to organize the Lakeport Coal Exchange. The agree- 
ment between its members constituted the exchange the sole au- 
thority to flx the price which should be charged by the members, 
indivldually, for the coal sold by them. The court held that this 
was an act "injurious to trade or commerce," within the meaning 
of those words in the statutea No conclusion applicable to the 
case at bar can be drawn from this case. The act was one which, 
without the statute, was légal. It was made a misdemeanor by 
the statutes, and hence became what Lord Chief Justice Coleridge 
said the défendants' acts were not in the Mogul Case. It may be 
said, in passing, that there is no such statute in this state. 

Judd V. Harrington (N. Y. App.) 84 N. E. 790, was an action to en- 
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force an illégal contract, by the parties to it It is, therefore, in 
the category of California cases supra. 

Of U. S. V. Jéllico Mountain, etc., Co., 46 Fed. 432, so far as we 
are concerned with it, it is only necessary to say that it was an 
action to enjoin défendants from unlawfuliy continuing to re- 
strain interstate commerce in coal at Nashville, contrary to the 
provisions of tlie anti trust law of 1890. The pétition was filed 
against the Nashville Coal Exchange, under the authority of sec- 
tion 4 of the act, for violations of sections 1 and 2, by which every 
contract or combination in the form of a trust or otherwise, or 
conspiracy in restraint of trade or commerce among the several 
States, is declared illégal, and "every person who shall monopolize, 
or combine, or conspire with another person or persons to monopo- 
lize any part of the trade or commerce among the several states 
* * • shall be guilty of a misdemeanor." In other words, the 
statute made the combination not only a crime, but gave a civil 
action in equîty to tlie United States to restrain violations of the 
statute. The case is obviously not similar to the one at bar. 

State V, Donaldson, 32 N. J. Law, 152, was a oriminal action, and 
the décision of the court was made on motion to quash the indictment. 
The indictment alleged tliat the défendants and divers other evil-dis- 
posed persons, etc., being journeymen workingmen employed by 
Richmond Ward, John C. Little, and others, who were then and there 
engagea together in the manufacture of patent leather, and as car- 
riers, maliciously to control, injure, terrify, and impoversh their said 
employers, and force and compel them to dismiss from their said 
employment certain persons, to wit, Charles Briggan and William 
Pendergast, then and there retained by their said employers as 
journeymen and workmen for them, and to injure said Charles 
Briggan and William Pendergast, unlawfully did conspire, combine, 
confederate, and agrée together to quit, leave, and tura out from 
their said employment until and unless the said last-mentioned 
journeymen and workmen should be dismissed by their said em- 
ployers; and the indictment further charges that they did quit 
and remain away until their demand was complied with. The 
décision was undoubtedly based on the malicious character of de- 
fendants' acts, thèse having no just cause or excuse, being of no 
beneflt to défendants, and oppressive to tliose against whom they 
were directed; and it is so quoted by Judge Taft in Toledo, A. A. & 
N. M. R. Co. V. Pennsylvania Co., 54 Fed. 7.34. If not so based, it 
is opposed to other cases. This élément was recognized in the 
Mogul Case, supra, as raising différent questions from acts induced 
by a beneflt to the doer. Lord Justice Bowen said (23 Q. B. Div. 
613; quoting the case of Rogers v. Dutt, 13 Moore, P. C. 209), to 
make conduct actionable as a tort, it is not enough "that it will, 
however, directly do a man harm in bis interests," and, continuing, 
said: 

"What, then, were the rig-hts of the plaintiffs, as traders, as against the 
défendants? The plaintiffs liad a right to be piotected against certain kinds 
of conduct, and we hâve to consider what conduct would pass thls légal 
boundary. Now, intentionally to do that which Is calculated, in the ordinary 
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course of éventa, to damage, and whlch In fact damages, another, ta that 
other person's property or trade, Is actionable, If done wlthout just cause or 
excuse. Such intentlonal action, wben done without just cause or excuse, 
Is what the law ealls a 'mallcious wrong.' " 

See Bromage T. Presser, 4 Bam, & C. 247; Bank v. Henty (per 
Lord Blackbum) 7 App. Cas. 741, at page 772, 

So Judge Taft said in his very able opinion in Toledo, A. A. & 
N. M. B. Co. V. Pennsylvania Co., 54 Fed. 738, such combinations are 
said to be unlawful conspiracies, though the acts, in themselves, 
and considered singly, are innocent, when the acts are done with 
malice, i. e. with intention to injure another without lawful cause. 
Whether, in the pending case, the défendants' acts hâve just cause 
or excuse, will be considered hereaîter. 

State V. Glidden, 55 Conn. 46, S Atl. 890, was a criminal action for 
conspiracy, based on a state statu te which provided as follows: 

"Bvery person who shall threaten and use any means to Intlmldate any 
person to compel him to do or abstain from doing any act which he has a 
légal rlght to do, or shall injure or threaten to Injure hls property with intent 
to so Inttmidate him shall be liable to a fine not exceeding one hundred dol- 
lars, or imprisonment in the county jail six months." 

The information fully charged threats, intimidation, and boycott; 
and, applying it, the court said: 

"Do the acts which it is alleged the défendants consplred to do fall within 
the prohibition of the act of 1878? They proposed to threaten and use means 
(to boycott) to Intimldate the Carrington Publishing Company to commit, 
against its will, to abstain from doing an act (to keep in its employ workmen 
of its own choice) which it had a légal right to do, and to do an act (employ 
the défendants and such persons as they should name) which it had a légal 
right to abstain from doing. There can be but one answer to the question, — 
the acts proposed are clearly prohibited by the statute." 

The court could hâve stopped there, as the court said it could 
hâve, but, as the argument had taken a wide range, it considered 
and stated the law of criminal conspiracy, and said: 

"If we were to attempt to give a rule applicable to this branch of the sub- 
ject, we should say that it is a criminal ofCense for two or more persons, cor- 
ruptly or maliciously, to confederate and agrée together to deprive another 
of his liberty or property. Such a rule is proximately correct and practically 
just." "Now, if we look at this transaction as it apears on the face of this 
Information, we shall be satisfled that the défendants' purpose was to deprive 
the Carrington Publishing Company of Its liberty to carry on its business in 
its own way, although in doing so It interfered with no right of the défend- 
ants. The motive was a selfish one,— to gain an advantage unjustly, and at 
the expense of others,— and therefore the act was legally corrupt. As a 
means of accomplishing the purpose, the parties intended to barm the Car- 
rington Publishing Company, and therefore it was malicious." 

Without concurring with or dissenting from the commenta or 
conclusions from the rule the learned court applied, it is sufflcient 
to say, besides what has been said, that the facts of the case, as 
well as those of the cases of Sinsheimer v. United Government 
Workers (Sup.) 26 N. Y. Supp. 152, and Carey v. Typographical 
Union, 45 Fed. 135, distinguish it and them from the case at bar, 
in some of the charges; and whether in ail, we shall consider here- 
after. In ail of them the acts complained of were not acts of the 
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défendants, directiy, in relation to the plaintiffs, but acts influen- 
cing, or of intimidation and threats against, the customers of the 
plaintiffs, — net acts which the défendants might lawfully do or not 
do, but acts, it may be, of violence, constraining the will of others, 
and forcing obédience by threats. In other words, the défendants, 
in thèse cases, were Etrangers to the business of the plaintiffs, — in- 
termeddled with it and harassed it. 

My attention has aJso been directed to Queen Ins. Co. v. 
State (Tex. Civ. App.) 22 S. W. 1048, notwithstanding it was re- 
versed on appeal. The combination complained of in that case, 
like the one in the case at bar, was of insurance companies, and 
for not dissimilar purposes. The suit was by the attorney gênerai 
of the State, under a statute of the state, or rather supposed statute. 
The statute was held inoperative, but the action was sustained, 
nevertheless, the lower court saying that "it is too plain for argu- 
ment that the purposes and objects of the organization sued are 
hateful and injurions to the public." The case, as I hâve said, 
was reversed on appeal; the court holding that the organization 
was not in "restraint of trade," as thèse words are deflned at com- 
mon law, and was not unlawful. The décision is elaborate, and 
carefully reviews the whole subject. A distinction is made, and 
asserted to hâve been recognized at common law, between articles 
of prime necessity and others, as aflecting and distinguishing com- 
binations to secure a monopoly in them. This distinction is criti- 
cised by counsel as narrow and arbitrary. I am not sure that the 
distinction is more arbitrary or narrow than others which the law 
makes, and necessarily makes. But it is not necessary to say. It 
is enough for the présent purpose to remark that the case has an 
important distinction from the case at bar. It was a suit by the 
attorney gênerai, in the name of the state, directiy against the or- 
ganization, and the lower court found warrant for it in the laws 
and constitution of the state, and not a suit of a private individual, 
which is governed by other considérations, as I hâve shown. If, 
however, the reasoning of the lower court be considered broad 
enough to cover a suit by a private individual, it cannot be con- 
sidered authority, as against its reversai by the court of appeals, 
or the other cases which I hâve cited. Queen Ins. Co. v. State, 
(Tex. Civ. App.) 22 S. W. 1048. 

It will be observed that ail the cases regard the motive as im- 
portant, as determining the absence or présence of malice. 

The bill in this case allèges that: 

"The Board of Fire Underwriters of the Pacific îs an association and com- 
bination whereof the above-named défendants are the active members, agents, 
and officiais, deslgned to coerce your orator, and others transactlng business of 
a llke character, * * * to interfère with, obstruct, vex, or annoy your orator, 
Its employés and assureds, • • • with a vlew to induce your orator, its em- 
ployés and- agents, * * • to become members of said board, and * • • 
deslgned to interfère with your orator's perfect freedom of action, * • • 
dlctate the terms upon which the business of your orator shall be conducted, 
by means of threats of injury or loss, as herelnafter set forth." 

And in the tenth paragraph of the bill it is alleged "that the 
said board and défendants, with its associâtes, or some or any two 

v.67F.no.3— 21 
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or more of them, hâve entered into a conspiraey to prevent your 
orator from following his aforesaid lawful business," etc. 

I shall assume that by thèse allégations the plaintiff intends to 
charge thàt the board was organized, and a conspiraey was formed, 
for the purposes mentioned. If the charges were true, there could 
be no doubt about the judgment which should foUow them. But 
I do not think the proof sustains them. I do not think the board 
was organized or formed for such purposes. It was induced by 
trade reasons, in which the co-operation of ail companies was un- 
doubtedly desired; and necessarily, against their opposition, a 
plan of compétition was provided for and executed. It would be 
extremely inconsequential to say that the organization had no other 
purpose, or had the chief purpose to intermeddle with plaihtiff's 
business, or compel its action in any way, or was influenced by 
Personal malice or ill will. We hence come to the considération 
of the means employed by défendant. Did they transcend the 
bounds of a compétition "waged [by the défendant] in the interest 
of their own trade"? Beginning tiiis head of inquiry, it may be 
said "it is not enough" (as Lord Chief Justice Coleridge said) "that 
the combination be unlawful. There must be damage to the plain- 
tiff before an action will lie." And, as he further observed, "dam- 
age means légal injury. Mère loss or disadvantage will not sustain 
the action." And Lord Justice Bowen said, "It is the damage 
wrongfully done, and not the conspiraey, that is the gist of the 
action on the case for conspiraey." Chief Justice Nelson, speaking 
for the court in Hutchins v. Hutchins, 7 Hill, 107, said, "A simple 
conspiraey, however atrocious, unless it resulted in actual damage 
to the party, never was the subject of a court action, not even 
when the old form of a writ of conspiraey, in its limited and most 
technical character, was in use." The language and doctrine is 
quoted and approved in Herron v. Hughes, 25 Cal. 555. In Bowen 
V. Matheson, 96 Mass. 502, Justice Chapman said: "The gist of the 
plâintifE's action is not the conspiraey alleged, or the déclaration, 
but the damage done to the plaintiff by the alleged acts of the de- 
fendants, and the averment that the acts were done in pursuance 
of a conspiraey does not change the nature of the action. Parker 
V. ïïuntington, 2 Gray, 124. In order to be good, the déclaration 
must allège against the défendant the commission of illégal acts." 
The conclusion from thèse cases is, there must be damage done by 
illégal means. For a board company to dismiss its agent, because 
an agent of the plaintiff, or to put him to an élection of service, is 
not an illégal act; nor can a court of equity restrain it, if done 
(and I need go no further than this) without malice. The same 
comment may be made on the act of any such company in placing 
or refusing to place insurance for plaintiff or its customers. 
Neither act is a naked transgression against plaintiff. Obviously, 
many trade reasons induce it 

The act of Rucker & Co., as agents for certain of the board com- 
panies, advertising that they had authority to cancel policies of 
plaintiff's companies and certain other nonboard companies, I am 
inclined to think, is within the prohibition of the cases. It is 
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claimed, however, ît was a compétitive retaliation for the act of the 
agent of the Continental in cutting rates and soliciting the ownera 
of a store in San José, called the "Oity Store," to cancel the policies 
of the board companies represented by said Rucker & Co. But the 
advertisement exceeds proper compétition, and advertises to the 
public that which is not true, to wit, that said Rucker & Co. had the 
right to cancel policies issued by plaintiff. 

The acts of défendant, at Sait Lake, threatening certain agents 
and customers of plaintifE, are unlawful; nor were they attempted 
to be justifled by defendant's counsel. The charge was attempted 
to be met by affidavits of agents of certain board companies that 
they had not made, and did not know of any one who had made, 
threats, or had heard of threats. This is not a very satisfactory 
déniai of acts so inimical and unjustiflable. I think, therefore, 
the restraining order should be continued, as to them. It is only 
just, however, to say that the président of the board and the de- 
fendants positively deny that they hâve issued threats of any kind 
against anybody, or that threats hâve been issued by their consent 
and knowledge. Injunction continued, as herein indicated, — ^that 
is, against the advertisements at San José, or like advertisements 
elsewhere, and against acts at Sait Lake, and like acts elsewhere, — 
and in ail other particulars it is dissolved. 
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No. 18. 

1. CnsTOMB DuTiEs— Classification of Lbap Tobacco — Unit oï" Classifica- 

tion. 

In determining the classiflcatlon of leaf tobacco under paragraph 246 
of the act of March 3, 1883, the unit to which the percentage test Is to 
be applied Is the commercial baie. U. S. v. Blumleln, 5 C. 0. A. 142, 55 
Fed. 383, followed; Falk v. Eobertson, 11 Sup. Ct. 41, 137 U. S. 225, and 
Erhardt v. Schroeder, 15 Sup. Ct 45, 155 U- S. 124, distinguished. 

2. SaMK — SUFFICIBNCT OF EXAMINATION BY COLLECTOB — BuRDBN OF PbOOF. 

The burden Is not upon the government to show that the collector's 
classification is correct, but the presumption is In favor of its correct- 
ness, and the burden is upon the importer to show that It Is not correct; 
and thls burden is not sustained by the fact that the collector's examina- 
tion was only of 10 hands of tobacco, drawn from représentative baies, 
nor by showing that a method was pursued which was wholly inadéquate 
to ascertain what percentage in any baie consisted of a higher grade, 
and that the method was erroneous because it sought to détermine the 
percentage, not by aggregating the leaves in the whole number of hands 
examined, but by aggregating the hands contalning the higher grade. 
59 Fed. 765, reversed; Erhardt v. Schroeder, 15 Sup. Ct 45, 155 U. S. 124, 
followed. 

Appeal from the Circuit Court of the United States for the 
Southern District of New York. 

Wallace Macfarlane, U. S. Atty. 

Charles Curie, David Ives Mackie, and W. Wickham Smith, for 
appelleea 
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Before BEOWN, Circuit Justice, and WALLACE and SEQPMAN, 
Circuit Judges. 

WALLACE, Circuit Judge. This is an appeal from an adjudica- 
tion of the United States circuit court for tlie Southern district of 
New York reversing a décision of the board of United States gên- 
erai appraisers which affinned the décision of the collector of the 
port of New York as to the classification for duty of certain mer- 
chandise imported into the port of New York by the appellees in 
June, 1890. 59 Fed. 765. The importation consisted of 54 baies 
of Sumatra leaf tobacco, unstemmed, 28 baies being the product 
of one plantation, and 26 of another plantation. Part of the to- 
bacco was classifled and subjected to duty by the collector under 
that provision of schedule F of the tariff act of March 3, 1883, which 
reads as foUows: 

"246. Leaf tobacco, of which eighty-five per cent. Is of the requislte Bize 
and of the necessary flneness of texture to be suitable for wrappers, and 
of which more than one hundred leaves are required to weigh a pound, M 
not Btemmed, seventy-five cents per pound." 

The rest of the tobacco was classified and subjected to duty under 

the provision of the same schedule which reads as follows: 

"247. AU other tobacco in leaf, unmanufactured and not stemmed, thirty- 
five cents per pound." 

The importers, being dissatisfied with the décision of the col- 
lector, duly protested, claiming, in substance, that ail of the tobacco 
was dutiable at only 35 cents per pound, because 85 per cent, there- 
of was not of the requisite size and of the necessary fineness to be 
suitable for wrappers, and less than 100 leaves were required to 
weigh a pound. The board of gênerai appraisers having afflrmed 
the décision of the collector, the importers appealed to the circuit 
court, and upon that appeal évidence was taken in behalf of the 
importers and of the government. That évidence, together with 
the évidence which was before the board of gênerai appraisers, 
established the following facts: The 54 baies comprised 7 dif- 
férent lots of tobacco, each lot representing a différent quality. 
Of thèse lots 2 contained more than 10 baies each, and the othera 
contained from 3 to 10 baies each. For the purpose of ascertaining 
under which of the two provisions the tobacco should be classifled, 
the collector designated for examination 1 baie ont of each lot 
which did not contain more than 10 baies, and 2 baies out of each 
of the other lots, in ail 9 baies. The examiner opened each baie, 
and drew indiscriminately from différent parts of the baie 10 hands 
of tobacco. Each baie contained from 500 to 700 hands, and the 
hands contained from 12 to 50 leaves. He ascertained by inspec- 
tion of the leaves whether the tobacco was of the requisite size 
and flneness suitable for wrappers. He then weighed the hands 
separately, to ascertain whether the leaves ran over or under 100 
to the pound, determining the ratio according to a standard of esti- 
mate adopted by the treasury department. Having found ail the 
tobacco in ail the hands to be suitable for wrappers, he then divided 
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tbe hands into two classes, one consisting of those in which thé 
leaves were more than 100 to the pound, and the otber of those in 
which they were less. So many tenths of the baie as'there were 
hands of the former class were returned as dutiable at 75 cents per 
pound, and so many as there were hands of the latter class were 
returned as dutiable at 35 cents per pound. As appears by a stipu- 
lation in the record, ail the leaves in ail the hands thus examined 
were of the size and flneness of texture suitable for wrappers, and 
the examiner correctly ascertained the percentages of light and 
heavy leaves in the hands. As a resuit of this examination, each 
lot of baies was classifled according to the percentages found and 
returned in the représentative baies examined. Thus, the ex- 
aminer having reported that one baie, representing a lot of 4 baies, 
contained wholly tobacco of more than 100 leaves to the pound, ail 
the tobacco in that lot was assessed at 75 cents per pound ; having 
reported that another baie, representing a lot of 10 baies, contained 
90 per cent, of tobacco having more than 100 leaves to the pound, 
and 10 per cent, having less, duty was assessed upon 90 per cent, of 
the tobacco in that lot at 75 cents per pound, and upon 10 per cent, 
at 35 cents per pound; and having reported that another baie, repre- 
senting a lot of 3 baies, contained 70 per cent of tobacco having 
more than 100 leaves to the pound, and 30 per cent, having less, 
duty was assessed on 70 per cent at 75 cents per pound, and on 
30 per cent at 35 cents per pound. The detailed resuit of the ex- 
amination was as f ollows : Out of one lot of 17 baies, from which 
2 représentatives baies were opened, the proportion in one baie was 
found to be 70 per cent, of lower grade and 30 per cent, of higher 
grade, and in the other baie 50 per cent, of lower grade and 50 per 
cent, of higher grade. , Out of another lot of 4 baies, from which 
1 baie was opened, the proportions were found to be 10 per cent, 
of lower grade and 90 per cent, of higher grade. Out of another 
lot of 3 baies, from which 1 baie was opened, the proportions were 
found to be 30 per cent, of lower grade and 70 per cent, of higher 
grade. Out of another lot of 4 baies, from which 1 baie was opened, 
the proportions were found to be 20 per cent of lower grade and 80 
per cent of higher grade. Out of another lot of 12 baies, from 
which 2 baies were opened, in one baie the proportions were found 
to be 80 per cent of lower grade and 20 per cent of higher grade, 
and in the other, 10 per cent of lower grade and 90 per cent, of 
higher grade. Out of another lot of 4 baies, from which 1 baie was 
opened, ail the tobacco was found to be of the higher grade. Out 
of another lot of 10 baies, from which 1 baie was opened, the propor- 
tions were found to be 10 per cent, of lower grade and 90 per cent, 
of higher grade. 

Upon this évidence the circuit court adjudged that the classifica- 
tion of the collecter was erroneous, and that ail the tobacco should 
hâve been subjected to duty at 35 cents per pound. This décision 
proceeded upon the theory that the examination upon which the 
classification was based was insufflcient, and did not show that any 
«a'ngle baJe of the tobacco was of a character to entitle it to be clas- 
sifled for duty at 75 cents per pound. 



326 FEDEEAL EEPOKTER, VoL 67. 

The provision of the tarifif act imposing the 75 cents per pound 
dnty has been considered in several adjudications. The principal 
subject of -discussion has been in respect to the unit for the com- 
putation of the 85 per cent. In Falk v. Robertson, 137 U. S. 225, 
il Sup. et. 41, tobacco was imported in baies, each of which con- 
tained a quantity of Sumatra leaf tobacco answering the descrip- 
tion of the tariff provision, except that it formed only about 83 
per cent, of the contents of the baie. The rest of the baie consisted 
of inferior leaf tobacco, which was separated from the other to- 
bacco by strips of paper or cloth. The two kinds being thus readily 
separable on the opening of the baie, the court held that the 83 
per cent, of the contents of the baie was dutiable under the pro>- 
vision, and that the contents of the baie as a whole were not du- 
tiable at 85 cents per pound. In the opinion the court said : 

"In the présent case, the carefully separated anfl dlstingulshable quantity 
of tobacco in the baie which was of the specifled size, fineness, and weigrht 
was the whole of it, — that is, one hundred per cent, — and more than eighty- 
five per cent, of that size, fineness, and weight; and ail of it fell under the 
description of what was dutiable at seventy-five cents per pound. The unit 
is not the baie, but is the separated quantity of such leaf tobacco. That 
quantity stands, for the purpose of duty, as if it had been imported tu a 
baie which contained nothing but itself. By the method of packing, the 
wrapper tobacco and the Aller tob.icco remain entirely distinct. The asso- 
ciation of them in the baie was evidently only for the purpose of avoidlng 
the higher duty imposed on the superlor tobacco. This association was to 
be dissolved the moment the baie was opened in the United States, because 
the two grades of tobacco sold for différent priées in the marliet" 

In Re Blumlein, 5 G. C. A. 142, 55 Fed. 383, the provision was 
under considération by this court after tlie décision in Falk v. 
Robertson, and it was detennined that the 75-cent duty is applica- 
ble to that grade of unstemmed leaf tobaccç of which 85 per cent, 
of the commercial baie is of the requisite size and fineness suita- 
ble for wrappers, and contains more than 100 leaves to the pound. 
The court was of the opinion that the unit contemplated by congress 
was that aggregation of leaves in the permanent commercial foi-m 
in which leaf tobacco is imported and bought and sold, which is 
the baie; and that Falk v. Robertson was not inconsistent with this 
conclusion, because the observations in that case in respect to 
the baie not being the unit were directed to a baie prepared only 
for the purposes of avoiding duty, and not to a commercial baie. 
Since the décision of In re Blumlein, the suprême court has again 
considered the provision in Erhardt v. Schroeder, 155 U. S. 124, 15 
Sup. et. 45. In that case, referring to the question whether the 
baie was to be treated as the unit, the court used this language : 

"The proper answer to this question seems to dépend upon the particular 
circumstances of a glveu case. It appears In the testimony on both sides 
in this case that leaf tobacco is divided into two classes, known as the 
'wrapper class' and the 'Aller class.' * * * If, then, a baie, or other sep- 
arate and concrète quantity, of leaf tobacco, contained only leaves of such 
uniformity of character as to be in their collective form of one class, the 
baie, or other separate collection, would be the unit contemplated in the 
pereentage and weight tests. On the other hand, if the baie contained to- 
bacco of two classes, the unit would be the ascertained quantity of either 
class. • * • Ail the tobacco in question in this case, as the évidence 
on both sides shows, was raised in the same country, and was ail of the 
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elass known to the trade as 'wrappers.' Therefore, any baies, or indeed the 
whole Invoice, if it might conveniently be treated as a whole for the pur- 
pose, was just such a unit as was indicated by tbe statute." 

We do not understand this adjudication to be antagonistic to 
the judgment in Re Blumlein, that the commercial baie is to be 
deemed the unit upon which the percentage of 85 per cent is to be 
found. The case was one in which it appeared that out of 429 baies 
imported, consisting of 13 plantation lots, 30 baies were designated 
for examination by the collector; that 4 of thèse lots, containing 
respectively 10, 27, 20, and 10 baies, were represented in the 10 
baies in controversy; and that among the 30 baies designated by 
the collector was 1 baie from each of the 4 lots. The court below 
had decided that, there having been examlned less than 1 baie out 
of every 10 of the invoice, the collector had not complied with sec- 
tion 2939 of the United States Revised Statutes, and therefore the 
exaction of duty was illégal. The court held this section to be 
permissive, and not mandatory, It became necessary also to déter- 
mine whether the évidence would hâve justified a verdict for the 
importer, and in this view the question was considered whether the 
testimony in respect to the percentages of higher-grade and lower- 
grade tobacco tended to show an erroneous classification by the 
collector. The décision was: 

"That tlie court below was In error in directing a verdict for the im- 
porters, and that the iudgment of that court ought to be reversed, and the 
case remanded, with directions to set aside the verdict, and to order a new 
trial, in order that a jury may pass upon the real character of the tobacco 
contained in the ten baies withdrawn by the importera." 

Incidentally, the court considered certain other questions. It 
was assumed in the opinion that an examination of ail the tobacco 
in ail the baies was not necessary in order to ascertain whether it 
answered the requisites of the higher grade, and that the examina- 
tion of a représentative quantity, such as 10 hands, in a baie, might 
be suËScient to détermine the grade of the baie. Ând in respect to 
such an examination the court said : 

"If the character of the tobacco is to be learned from an examination of 
a représentative quantity therefrom, such as ten hands, the hands should be 
separated, and the statutory tests applied to the gênerai collection of ail the 
représentative leaves, irrespective of their casual association in the respective 
hands." 

This statement was prefaced by observations in the opinion which 
leave no doubt of its meaning, and which were as follows: 

"In such a case, if separate hands talien from a baie containing only leaves 
of one class were treated as units, the resuit might be an Inaccurate con- 
clusion. Doubtless in the hands classed as containing tobacco dutiable at 
the lower rate there would be leaves having ail the requisites of the higher 
grade, while in the hands ascertained to be taxable at the higher rate would 
be leaves of the lower grade. This might hâve the effect of making a 
division of tobacco of one commercial class into two grades wlth respect 
to taxation.— a division which we do not believe to hâve been contemplated 
by the statute." 

It is to be presumed, unless the contrary is made to appear, that 
there was a suflflcient examination of the tobacco to enable the col- 
lector to détermine what percentage of the whole was suitable for 
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wrappers, and composed of more than 100 leaves to the pound. 
Whenever it is alleged by the importer that the collector bas ex- 
acted a duty based upon an improper classification of merciiandise, 
the burden of proof is upon him to prove tlie allégation. Where 
the classification of merchandise dépends upon the existence of 
specifled characteristics descriptive of its qualities, it is to be pre- 
sumed, in favor of a correct classification, that those character- 
istics were found by the offlcers of the customs. Thèse officers 

"are selected by law for the express purpose of deciding thèse questions. 
They are appointed and required to pronounce a judgment in each case, and 
the conduct, management, and opération of the revenue System seem to re- 
quire that their décisions should carry with them the presumption of correct- 
ness." Arthur v. Unlihart, 96 U. S. 118. 

In the présent case, as in Erhardt v. Schroeder, the presumption 
of a valid classification is not overthrown by the fact that the ex- 
amination was not of ail the tobacco in ail the baies of the difEerent 
lots, nor of ail the tobacco in the représentative baies designated 
by the collector, nor because it was only of 10 hands from the repré- 
sentative baies; and in this case, as was done by the court in that, 
the évidence must be considered to ascertain whether the importers 
hâve shown that the necessary percentage of higher-grade tobacco 
was not présent in any of the baies in controversy. If there had 
been an examination of only the most superficial character, it 
would still be incumbent upon the importers to show that the 
tobacco was not of the requisite characteristics to support the 
classification. The only évidence to meet this burden is the testi- 
mony and report of the examiner, which shows that a method was 
pursued which was wholly inadéquate to ascertain what percentage 
in any baie of the tobacco consisted of the higher grade; not only 
because, as was observed in the opinion of the court below, the 
variances were too great, '''even in the tobacco from the same planta- 
tion, to warrant the assumption that the other flfty-nine sixtieths of 
the examined baie, as well as the contents of the unexamined baie, 
contained tobacco of both grades in the proportion found to exist 
in the trifling amount examined," but also because it was sought 
to détermine the percentage, not by aggregating the leaves in the 
whole number of hands examined, but by aggregating the hands 
containlng the higher grade. Indeed, the protest of the importers 
proceeded principally upon the ground of an insufflcient examina- 
tion to détermine the percentage. The protest contains this state- 
ment: 

"That no sufflcient examination of the tobacco was made to ascertain 
whether eighty-flve per cent, was of the requisite size and fineness of texture 
to be suitable for wrappers, and whether more than one hundred leaves were 
required to welgh a pound." 

Ail the hands examined in one baie, a représentative baie of a lot 
of four baies (Nos. 2,613 to 2,616), were found to be wholly com- 
posed of the higher-grade tobacco. It may be reasonably assumed, 
therefore, that the baie and the lot were composed exclusively of 
the higher grade, and as to this lot the resuit was not affected by 
the erroneous method; but, except as to this lot, the évidence doea 
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not supply the necessary data for the computation of the percent- 
age. It is not disputed that ail the tobacco in ,all the hands ex- 
amined was suitable for wrappers, in respect to size and necessary 
fineness of texture, but there is no legitimate évidence which en- 
ables us to détermine whether the requisite percentage did or did 
not exist in any of the baies in controversy, aside from those whoUy 
composed of the higher grade. So far as appears, the importers 
may hâve escaped with payment of less duty upon their importation 
than was actually due. Because the judgment of the court below 
can only be sustained upon the theory that the burden was upon 
the government to show that the classification of the tobacco in 
controversy was lawful, instead of upon the importer to show the 
contrary, we conclude that the judgment should be reversed. It 
is accordingly so ordered. 

(March 6, 1895.) 

SHIPMAN, Circuit Judge. Inasmuch as the suprême court has 
held in the Schroeder Case, 155 U. S. 124, 15 Sup. Ct. 45, that the bur- 
den of proof was upon the importer to show the incorrectness of the 
collector's ascertainment of the qualities and characteristics of the 
tobacco, the décision of the circuit court must be reversed. But 
the opinion in this case properly aflBrms the construction of para- 
graph 246 of the tariff act of March 3, 1883, which was given in the 
Blumlein Case, 5 C C. A. 142, 55 Ped. 383. I think, therefore, that, 
with the reversai, the cause should be remanded to the circuit court, 
with instructions to direct that the rate of duty should be assessed 
upon the merchandise in the case in accordance with the principles 
of that décision. The assignment of errors directly présents the 
question of the proper amount of duty, if the Blumlein décision is 
aflQrmed. The burden of proving the inaccuracy of the qualities 
of the tobacco with respect to size, fineness, and lightness of weight 
not having been successfully sustained by the importer, the cor- 
rectness of the collector's estimate must be assumed; and there are, 
in my opinion, adéquate data in the record and in the customhouse 
papers to enable the collecter to reliquidate with accuracy in ac- 
cordance with the rule that the commercial baie is the unit of 
classification. In the Soby Case, 49 Ped. 234, and in the varions 
reliquidations since the Blumlein décision, no difSculty was appar- 
ently found in the ascertainment from the customhouse documents 
of the proper amount of duty in accordance with the court's con- 
struction of paragraph 246. In my opinion, it is not to be pre- 
eumed or supposed hereaf ter that there is any inhérent difficulty in 
a reliquidation. 
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(Circuit Court, N. D. Illinois. May 4, 1895.) 

1. Tbakb-Makk— FiBKB Chamois. 

The words "Fibre Chamois," used to dcsignate » fabric used aa iotar- 
linlng for âresses, conatitute a valld trade-mark. 
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2. In JUNCTTON— Corporation— Partneeship. 

The fact that a fli'm becomes incorporated pendlng a suit agaînst the 
copartners for an injunctlon is no ground for refusing the injunctlou, 
where one partner is an active manager of the corporation's business, and 
the other is not shown to hâve parted with hls interest and control. 

In Equity. On motion for preliminary injunction. 
Bill for injunction by the American Fibre Chamois Company 
against the flrm of De Lee & Dernberg. 

Lothrop S. Hodges and Banning & Banning, for complainant 
Moses, Pam & Kennedy, for défendants. 

SHOWALTER, Circuit Judge. Complainant, a Nev? York corpora- 
tion, makes a fabric used as an intei'lining for vt^omen's dresses, now 
widely known and dealt in as an article of marchandise. Complain- 
ant marks its said product with the words "Fibre Chamois," averred 
to be, as applied to said goods, a fanciful and arbitrary mark and 
désignation; and by that mark, and under that name, said goods 
are known and identifled in the world of trade as haviug been 
made by complainant At the time of the adoption of said maik 
by complainant, said words had never been so used, it is said, iu 
connection with any similar fabric. It is sworn in afâdavits pre- 
sented by défendants that like goods by other makers are now 
distinguished by marks aJIso ùsed as names; and spécimens of such 
goods marked, respectively, "Fiber Fabric," "Fiberine," and "Buck- 
skin Fibre," were produced at the hearing of this motion. De- 
fendants are merchants in Chicago. It is stated by one of them, 
in an afBdavit, that ail thèse goods are called "Fibre Chamois" ; 
but, in view of other afâdavits on both sides, I cannot flnd, as a 
fact, that "Fibre Chamois" is a generic name for goods of this class. 
From the aflfldavits presented by défendants themselves, as aJready 
stated, it appears that thèse fabrics are known and distinguished, 
even in défendants' store, and by their own employés, each by its 
appropriate name or mark, as above. When "Fibre Chamois" is 
called for in défendants' store, it is there understood that the 
fabric made by complainant is the article desired by the customer. 
The alleged ground of action is that défendants, in sales to custom 
ers at their store in Chica,go, are falsely substituting the product of 
another manufacturer for that of the complainant. Spécifie in- 
stances, not satisfactorily denied or explained by défendants, are 
shown in which, at défendants' store, upon calls for "Fibre Cham- 
ois," an article similar in appearance, but not made by complain- 
ant, was sold and delivered as the fabric made by complainant, 
to wit, "Fibre Chamois." In one instance, the spurious article was 
billed to the purchaser as "Chamois Fibre," and on two other oc- 
casions the article was billed to the purchaser as "Chamois," The 
case is like Enoch Morgan's Sons Go. v. Wendover, 43 Fed. 420. 
There, on calls for the product of complainant, a siniilar article 
made by another manufacturer was, without explanation, sold and 
delivered to customers by défendant. In the présent instance, 
on a call, by the name of "Fibre Chamois," for the goods Inade by 
complainant, goods of another manufactUEer were ^epï^se^pted to 
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be, and were sold as, Tibre Chamois ;" so tihat liere, as may be said 
also of tlie case cited, there was a sort of constructive application 
by défendants of ôomplainant's trade name, or mark, to the goods 
of anotlier manufacturer. It is argued that tlie words "Fibre 
Cliamois" are descriptive of the manufactured article, and also that 
they contain the false représentation that said article is chamois 
leather. Said combined words would not be spontaneously used 
as descriptive of chamois leather, or of any fabric having the ap- 
pearance of chamois leather; but, the association of ideas whereby 
a manufacturer might seleot and combine thèse words to mark and 
distinguish, as made by himself, a fabric having an appearance 
somewhat similar to parchment, or chamois leather, and useful aa 
an interlhiing for clothing, can be understood. Many artiâcial 
words, or combinations of words, coined or used as trade-marks 
or trade-names, are suggestive in this way. Assuming that words 
in a sensé descriptive of an article of merchandise may not also, 
in a given case, bave a secondary signiâcanoe, as marking the 
origin or manufacture of such article, the words "Fibre Chamois," 
combined as hère, I should say, need not be disallowed as a trade- 
mark or trade-name. If said words, as hère combined, hâve any 
sensé, as descriptive of the class of goods in question, it is not so 
pronounced, obvions, and usual as to make said combined words 
unfit, inappropriate, or misleading, as a name, sign, or mark of 
origin for complainanf s goods, nor will such secondary import in- 
terfère with or abridge the use of said words, or either of them, by 
any person. In any possible way, except as a mark of origin for 
similar goods, The showing hère seems to be that said combined 
words do in fact hâve a signiâcance as an arbitrary mark and name 
whereby the goods made by this complainant are identifled and dis- 
tinguished in the trade as carried on, even in défendants' store, 
and within the understanding of défendants' employés, from like 
goods of other makers marked as already mentioned. 

The firm of De Lee & Dernberg, it is said, bas become incor- 
porated, presumptively, since the bill was filed. Dernberg is 
shown to be at présent an active manager of the business, and it 
does not appear that De Lee bas parted with his interest and con- 
trol. A preliminary injunction will issue as prayed, upon bond 
as usual in such cases. 

VAN ORDEN v. MATOR, ETC., OP NASHVILI.B. 

BKICKILL et aL t. SAME. 

(Circuit Court, M. D. Tennessee. May 4, 1896.) 

Nos. 2,862, 2,859. 

L Pabtibs to Patbnt Suits— Actions at Law. 

A part owner of a patent cannot malntaln alone an action at law for infrlnge- 
ment, but must join ail the co-owners, so as to hâve the entire légal title repre- 
■ented ; for only one suit oan be maintained for the same infringement. Nor can a 
part owner, in such action, make his co-owners parties défendant on the ground 
that they hâve refused to join as plaintiSs. 
S. Same— Pleadino— Demuekeb. 

The non joinder as parties plaintifE of ail the part owners of a patent may be taken 
ad vantage of by demurrer wben the def ect appears on the face of the déclaration. 

Tbese were actions at law, brougbt, reapectively, by Edward Van Orden and 
William A. Brickill, aeainst the mayor and city council of Nasbrille, to re- 
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cover damages for the Infringement of letters patent No. 81,182, lisned to nid 
BrlckUl, AnguEit 8, 1868, for an Improyement In feed-water heaters for steam 
fir« englnes. Tbe cases were taeard upon demuirer to the déclaration because 
of nonjolnder of parties plalntlff. 
J. W. Gaines and SJyerett McKlns, for Van Orden. 
Kaphael J. Moses, James A. Hudson, and J. W. Bonner, for BrlcklU et aL 
Frank Slemmons, Claude Waller, and Lellyett & Barr, for mayor and dty 
council of NashvlUe. 

CLABK, District Jodge. Thèse are actions at law brought for alleged In- 
fringement of patent In the flrst case Van Orden sues as the assignée of an 
undivided fonrth Interest In the Invention^ and makes the clty of Nashvllle, 
with BricklU, the patentée, and others, défendants, It belng averred that 
BrlcklU stlll owns a one-fourth share of the patent, and the other défendants 
(ezcept the clty) the remalnlng half thereof. The Infringement alleged and 
damages claimed are against the clty only, and the reason stated for maklng 
the owners of the other undivided parts défendants, Instead of jolnlng them as 
coplaintiffis, Is that they "hâve decllned to Joln wlth the plalntilT." In the 
second case BrlcklU and those made défendants with hlm In the flrst case, 
as ownlng three-fourths of the patent right, sue the clty and Van Orden, 
statlng that Yan Orden déclines to Joln wlth them as a plalntlff In thls suit 

Thls condition of things stands wlthout ezplanatlon, furtbo' than that they 
décline to joln In one suit The demurrer In eacb case ralses the question 
wbether a party ownlng less than the whole interest can malntain an action at 
law for infringement wlthout jolning the other co-owners as plalntlffs. It is 
quite apparent that If each part owner may sue separately, as many as foiir 
Buits mlght hâve been brought upon tbe facts In thèse cases, and the number 
that mlght be malntained against a single défendant for an infringement in 
any case would be limlted only by the parts into whlch the patent right 
may hâve been dlvlded and subdlvided. It is not to be supposed that a rule 
80 contrary to ail analogy exlsts, unless there Is something peculiar to thls 
class of cases. In Gayler t. Wllder, 10 How. 493, Chief Justice Taney, speak- 
Ing of the nature of a patent right sald: "Now, the monopoly granted to the 
patentée Is for one entlre thlng. It la the exclusive right of maklng, using, 
and vending to others to be used, the Improvement he has invented, and for 
whlch the patent is granted. The monopoly dld not exlst at common law, and 
the rights, therefore, which may be ezercised under It, cannot be regulated by 
the ruies of the common law. It is created by the act of congress; and no 
rights can be acqulred in it unless authorized by statute, and in the manner the 
statute prescribes." 

And, referring to assignments of sectional or part interests, and thelr efCect, 
It was observed: "For it was, obviously, not the intention of the législature to 
permit several monopolies to be made out of one and dlvlded among différent 
persons within the same llmlts. Such a division would inevitably lead to 
fraudulent impositions upon persons who desired to purchàse the use of the 
Improvement, and would subject a party who, under a mlstake as to his rights, 
used the Invention wlthout authority, to be harassed by a multlpUcity of suits, 
Instead of one, and to successive recoveries of damages by différent persons 
holding différent portions of the patent right in the same place." 

Whatever may be the rule elsewhere, and In respect to other right», I thlnk 
It is settled that in an action at law for infringement in the courts of the 
United States a part owner cannot sue alone, but must Joln ail the co-owners, 
Bo as to bave the entlre légal tltle represented by the plalntlff or plalntlffs, 
and that but one sxilt can be malntained for the same Infringement. Blanchard 
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T. Eldridge, 1 WaJl. Jr, 837, Fed. CaB. No. 1,610; Gayler T. WlMer, snpra; 
Waterman t. Mackenzie, 138 U. & 255, 11 Sup. Ot 334; Hoore t. Marsh, 7 
WaU. 516; Curt Pat {§ 344, 347. In Waterman t. Mackenzie, Mr. Justice 
Qraj, glTlng tbe opinion of the court, sald: "The patentée or hls assigna maj, 
by Instrument in wrlting, asslgn, grant, aad convey elther (1) the whole pat- 
ent, comprlslng the exclusive right to make, use, and rend the inventicHi 
throughout the United States; or (2) an undivided part or share of that ex- 
clusive right; or (3) the exclusive right, under the patent, wlthin and through- 
out a specifled part of the United States. Bev. St 5 4898. A transfer of 
elther of thèse three kinds of Interests la an assignment, properly speaking, 
and vests in the assignée a tltle in so much of the patent itself, with a right 
to sue infringers,— -in the second case, jolntly with the assigner; in the flrst 
and thlrd cases, in the name of the assignée alone." A transfer of the second 
kind is tbe one which the court la hère dealing with, and Waterman v. Mac- 
kenzie was approved and followed in Eope Manuf'g Co. v. Gormuily & Jeffery 
Manuf'g Co., 144 U. S. 251, 12 Sup. Ct 641. Thls point was made and sus- 
talned by the court below in Campbell v. Haverhill, 155 U. S. 610, 15 Sup. Ct 
217, but the suprême court of the United States held that the objection had 
been walved, and that court on the mérita, decided for the flrst tlme that the 
statute of limitations of the several states applles to actions at law for the 
Infringement of letters patent In an action at law, in any character of case, 
that a Joint owner of a right or fund can sue hls co-owners as défendants, 
Instead of joinlng them as plalntiffs, as la hère done, I am net by any means 
prepared to admit And the objection of nonjolnder may be taken advantage 
of by demurrer where the defect appears on the face of the déclaration. 
Fami T. Tesson, 1 Black, 309. For the reasons indlcated, the flrst cause as- 
signed in the original demurrer is austained, and both suita diamlased, witb 
coata. 
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COircuit Court, N. D. Callfomia. AprU 8, 1895.) 

No. 11,662. 

ExEctrroas and Admiuistratoks— Forucxosubib ov Moutgages— Partieb. 

Under the Californla statute which authorized actions founded on 
contracts to be maintalned against executors and adminlstrators where 
auch actiona could hâve been maintalned against tbelr decedents, the 
wldow and belrs of a deceased mortgagor were not necessary parties to 
an action against bis admlnlstrator to foreclose the mortgage. Bayly ▼. 
Muehe, 3 Pac. 467, 4 Pac. 486, and 65 Cal 345, followed. 

Courts — FoLLownia Statb Practicb — Qdibting Titlb. 

Though the fédéral courts may not be bound by a state law author^ 
Izing an action to foreclose a mortgage to be maintalned against the 
admlnlstrator of a deceased mortgagor wlthout Joinlng hls wldow and 
helrs, they wlU not in an action to quiet tltle, overturn a tltle acqulred 
under a foreclosure in the state courts, to which the wldow and heira 
were not parties. 

CONSTITUTIONAL LAW— DUB FbOCBBB OV Law— FOKBCLOSURB OV MORTSAOBa 

OF Dbcbdentb. 

Though, under the Callfomia statute which authorized actions founded 
on contracts to be maintalned against executors and adminlstrators 
where such actions could bave been maintalned against thelr decedents, 
the widow and helrs of a deceased mortgagor were not necossary par- 
ties to an action against hls admlnlstrator to foreclose a mortgage on 
communlty property, they were not deprived ot thelr property wlthout 
due procesB of law. 
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Bill to quiet title brought by David Hearfield against I. W. Bridge 
and otberS. 

Boyd & Fifleld, for complainant. 
Taylor & Goodfellow, for respondents. 

McKENNA, Circuit Judge. This is an action to quiet title. 
Both parties deriye title from John H. Daly, who died alter execut- 
ing the mortgage hereinafter mentioned, leaving surviving him 
a wife, Anne Daly, and certain heirs. Some of tbese died, the 
others succeeding to their interests, if they had any. The plaintiff 
dérives title from Mrs. Daly and thèse heirs; the défendants, 
through a mortgage executed by Daly in his lifetime, and fore- 
closure proceedings thereon after his death. His administrator 
was alone made a party to the foreclosure suit The contention of 
the plaintiff is that this suit did'not affect the interests of Mrs. 
Daly and the heirs, and that the défendants' grantors received no 
title by the sale. The statute of the state of California, at the time 
of the action, provided that "ail actions founded upon contracts 
may be maintained by and against executors and administrators 
in ail cases in which the same might hâve been maintained by and 
against their respective intestates." Act May 1, 1851, p. 473. And 
the suprême court of the state, in Bayly v. Muehe, 65 Cal. 343, 3 
Pac. 467, and 4 Pac. 486, decided that under the statute the 
heirs of a deceased mortgagor were not necessary parties to an 
action against the administrator. The facts were, as stated by 
Justice Ross, as follows: One Baker owned a tract of land which 
he mortgaged to oue Livermore, and then died intestate, leaving 
surviving him certain heirs at law. An administratrix of his es- 
tate was appointed, to whom the mortgage claim was presented, 
and the same was duly approved and allowed. Livermore then 
commenced ^uit against the administratrix to foreclose the mort- 
gage. To this suit none of the heirs were made parties. The pro- 
ceedings in the action were regularly had and taken, and resulted 
in the entry of a decree of foreclosure and sale in the usual form, 
the issuance of an order of sale, the sale of the mortgaged premises 
pursuant to its direction, and the exécution of the sheriff's deed in 
due course of time. "The question is," the learned justice said, 
"did the title to the property pass to the purchaser under the fore- 
closure sale?" The answer was that it did pass. Counsel for 
plaintiff recognizes this case as an impediment to his views, and 
squarely meets it by contending (1) that it opposes décisions made 
before and after it, and, quoting and applying the language of the 
suprême court of the United States of another case, counsel say, 
"It stands out, as far as we are advised, in unenviable solitude and 
notoriety;" (2) that it is opposed to the gênerai principles of equity 
jurisprudence, and is not, therefore, authoritative to the independ- 
ence of a fédéral court; (3) if the statute is properly construed 
by it, the statute is unconstitutional. 

Thèse contentions were supported by counsel in able oral and 
written arguments, to which I hâve given careful considération.^ 
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That Bayly v. Muehe is opposed to précèdent décisions we may dis- 
regard, if it is not opposed by subséquent ones, and the contention 
that it is not justifled. In Monterey Oo. v. Cushing, 83 Cal. 507, 
23 Pac. 700, it is cited to justify a proceeding to condemn land 
brought by the county of Monterey against an executor of an es- 
tate. It is obvioua that this is a more extrême application of the 
Btatute than the foreclosure of a mortgage against an estate. A 
mortgage is an obligation of a deceased, and in fact as well as in 
potentiality of law could hâve been maintained against him. Con- 
demnation proceedings against an executrix hâve no connection 
with her testator whatever. They are institated subséquent to 
his death, and against property which, according to counsel, had 
become vested, by opération of law, in heirs. It does not appear 
from the décision in Monterey Co. v. Cushing whether the land con- 
demned in that case was or was not community property, or that 
this would hâve made any différence. The right of an heir, or the 
right of a wife, even, though differently derived, would hâve been 
equally vested, as far as the county was concemed. Bayly v. 
Muehe was again cited and alHrmed in Collins v. Scott, 100 Cal. 446, 
34 Pac. 1085. The action was brought to vacate a judgment of fore- 
closure and ail proceedings thereunder, including the sale and con- 
veyances. One of the points made was that the plaintifls, who 
were heirs of Lemuel P. Collins, were not made parties to the suit 
which was brought against his administrator. The court said, "As 
heirs at law of Lemuel P. Collins, thèse plaintififs were not neces- 
sary parties to the action to foreclose," and cited Bayly v. Muehe 
and Monterey Co. v. Cushing, and, continuing, said, "and whether 
or not they were made parties défendant in that action is of no 
moment." The décision is unmistakable, and I hâve not been 
referred to any case which, directly passing on the question, and 
under the same conditions, reverses or modifies it. Counsel for 
plaintiff refers to Burton v. Lies, 21 Cal. 88; Enos v. Cook, 65 Cal. 
178, 3 Pac. 632; Association v. Chalmers, 75 Cal. 332, 17 Pac. 229; 
and other cases. Thèse cases hâve éléments in them which are 
not in Bayly v. Muehe and the cases quoted as supporting it, supra, 
and that which appears inconsistent between them and the latter 
must be accounted for and reconciled by thèse différences. If, 
however, the rule that ail persons interested in the mortgaged 
property must be made parties, flnds in Bayly v. Muehe and Collins 
V. Scott arbitrary exception of surviving wives and heirs in an ac- 
tion to foreclose a mortgage made by a testator or intestate, thèse 
cases also fix the exception as the law of Califomia; and, as the 
exception has been invariably applied to ail the cases falling within 
it, I am boùnd by it, as a rôle of property. If the court had wav- 
ered in the application of the exception, if it be an exception, I 
might exercise an independent judgment, as counsel urges I may 
when state décisions are inconsistent. But, as I hâve èaid, the 
«ourt has not wavered; and regarding the practice which it jus- 
tifled, and the titles obtained under it, to reject its authority now 
would be absolutely ruthless. 
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To the second objection made, that, the question being one ot 
gênerai equity jurisdiction, the California cases furnish no ruie for 
a fédéral court, the reply is that this might be tenable if it was 
attempted in this court to foreclose a mortgage without making 
a surriving wife or heirs parties to the action. This, however, 
is very différent from disregarding a judgment, and a title acquired 
under it, rendered in an action in the state court, to which, under 
the state law, the proper persons were made parties. This is so 
obvious that it need not be dwelt on. 

The third point urged by plaintiff, that the California statute, 
as interpreted by Bayly v. Muehe, is unconstitutional, as depriving 
a person of property without due process of law, is also untenable. 
What is community property, how derived, how it shall descend, 
and what subject to, are matters of state policy and régulation. 
The California law invested Daly with the power to incumber the 
community property of himself and wife. If it could give this 
power, it was certainly compétent to provide that It should con- 
tinue after his death, and to provide how it could be made effectuai 
to the holder. I hâve assumed that the property was community 
property, and hence hâve not considered the contention of défend- 
ants Ihat it was Daly's separate property. The complainant's bill 
will be dismissed. 



TROY LAUNDRY MACH. CO. et al. t. AP REBS et aL 

(Circuit Court of Appeals, Second Circuit Aprll 22, 1895.) 

No. 114. 

L Patents — What Constitutes Invention. 

There Is no Invention In producing an Ironlng machine havlng a heated 
hard roUer and two soft-pressure rollers with parallel Unes of contact, 
some distance apart, so as to form an enlarged ironlng surface upon 
that part of the fabrlc stretched between them; It appearing that there 
were old Ironlng machines havlng a hard roUer and one soft-pressure 
roller, and other old machines havlng a large heated roUer with three 
small hard rollers dlsposed upon its surface, with parallel Unes of con- 
tact 

2. Same — InoNiNG Machines. 

The BaJdwln patent No. 204,701, for an Improved ironlng machine, 
hdd vold as to Its first and second claims for want of patentable In- 
vention. 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

This was a bill by the Troy Laundry Machinery Company aud 
another against William Ap Rees and another, for infringement of 
the first and second claims of letters patent No. 204,701, issued 
June 11, 1878, to James F. Baldwin, for an improved mangle or iron- 
ing machine. The circuit court dismissed the bill for want of 
patentable novelty in the combination. Complainants appeal. 

Esek Oowen, for appellants. 

Robert H. Parkinson, for appellees. 

Bef ore WALLACE and SHIPMAN, Circuit Judges. 
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SHIPMAN, Circuit Judge. Prior to Baldwin's invention, an ap- 
paratus called tlie "French" ironer was commonly used, wliich con- 
sisted essentially of a heated cylinder and a stationary steam-heated 
box, having a large concave surface adapted to the periphery of tlie 
cylinder. The fabric tô be ironed passed between the stationary 
box and the cylinder. The machine was slow in opération, had 
an extended ironing surface, and the friction wrinkled the fabric. 
Other machines had a hard, hot, ironing roll, and one or more cold 
or heated hard-pressure rolls, but the objection to this class of 
machines was that if the articles to be ironed had seams or hems 
or buttons, or were of unequal thickness, the inequalities were torn 
or crushed between the unyielding surfaces. The devices de- 
Bcribed in the Taylor & Cohn patent, No. 97,245, dated November 
23, 1869, and in the Shafer patent, No. 21,450, dated September 7, 
1858, are examples of this class. A heated hard roll, with an 
elastic pressure roll, thus utilizing the ironing board of the laun- 
dress, was also used, which prevented the destructive action of the 
hard rolls. An example of such a machine is found in letters pat- 
ent to Frank A. Desloge, No. 91,095, dated June 8, 1869. The pat- 
entée says in his spécification that the objection to pre-existing 
ironers with elastic rolls is that "the point of contact between the 
polishing and elastic feed or pressure roll is only a single Une, of 
such limited width that practically little ironing surface is ob- 
tained, and the machine, in eflfect, is simply a heated mangle." He 
further says that the object of his invention was to combine the 
advantages of the heated polishing and soft-pressure rolls and the 
extended ironing surface of the French machine, and he does this 
by the use of a single heated polishing roll, and two or more pres- 
sure rolls having an elastic surface. Thèse pressure rolls are at a 
little distance from each other, and bear upon the heated cylinder 
in parallel Unes, so that they retain the articles in contact with 
quite a large intermediate ironing surface. 

The first two daims of the patent are as follows: 

"(1) The withln-descrlbed Improvement In ironing, conslsting in subjecting 
the articles to the action of a heated cylinder and elastic-faced rolls, which 
bear upon the cylinder on parallel Unes, y, y, and retain the articles as 
they pass between said Unes in contact with the intermediate heated ironing 
face, substantlally as set fortii. 

"(2) The combinatlon of the heated cylinder a and elastlc-faced rolls, d, d", 
having parallel points of contact with the cylinder, and operating to stretch 
the goods over Ûie ironing surface between sald points, as set forth." 

The circuit court, in discussing the validity of the flrst claim, said 
that, prior to the date of the Baldwin invention, it was an old device 
to maJ^e an elastic-faced roll, "in order that at every line of contact 
there should be one hard and one yielding surface." The correct- 
ness of this statement is admitted by the défendants' counsel, who 
also concèdes that, if the Baldwin improvement merely consisted in 
double elastic rdls or two pairs of euch rolls, it would be merely a 
répétition of the Desloge invention. But he says the gist of the 
Baldwin invention was the introduction between two elastic-faced 
rolls of the intermediate surface of a large smooth-faced heated 
Ironing roller, over which intermediate surface the cloth was oar- 
v.67F.no.3— 22 
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ried, so that a large portion of the surface of the ironing roller was 
used for ironing purposes. He relies upon the use of this space 
for ironing, as a patentable advantage over the use of a narrower 
space, or merely the Une of contact between the pressure and the 
heated roller, so that the question under the first olaim, is whether 
this enlarged ironing surface, and the holding of the article to be 
ironed throughout the extent of surface between the parallel Unes 
of the elastic roller, was a patentable invention. A single ironing 
heated hard roller and a single elastic roller were old, and the im- 
portance of the use of the yielding ironing board of the laundress 
was therefore well known. A single hard-heated roller and two 
or more hot or cold hard-pressure rollers were old, and there was no 
invention in putting an elastic jacket upon the pressure rollers. 

The ironing surface of a single-heated roller, and the pressure 
surface of two or more hard rollers, had been abundantly shown, 
and the single point which was before the patentée in the improve- 
ment of the flrst claim was how to place his double-pressure rollers 
to the best advantage, — whether to hâve two or three, or to be con- 
tent with two, and, if two only were used, how near together or how 
far apart they were to be placed. But the expert for the complain- 
ant, as well as its counsel, lays great stress upon the fact that in 
the création of a large area of ironing surfaces, by means of the 
separated pressure rolls, there was a departure from the principle 
of pre-existing machines. 

In view of the Léonard machine, which was made in 1873 or 1874, 
and was in actual use and did "fairly good work" on sheets and 
similar articles, and which consisted 6f a large steam cylinder about 
12 or 14 inches in diameter, with six small 3-inch hard rollers ar- 
rangea upon the outer surface, placed within about 1 inch of each 
other, and so constructed that a part of them could be taken out 
and hâve the remaining ones further apart, there does not seem 
to hâve been a substantial newness of principle in the Baldwin 
machine. Léonard had the idea of holding the article upon a large 
area of heated surface, but the exact mechanical relations which 
the cylinders should bear to each other could probably hâve been 
improved. Inasmuch as the patentée had before his eye the old 
heating hard roller, and the old soft roller, and the old hard-pressure 
rollers in pairs or in séries, and as it is conceded that no genius 
was required in the substitution of soft for hard rollers, the par- 
ticular spot in which the two or more elastic rollers should be 
placed, in order to produce the most eflQcient contact with the 
ironing surface, was the office of the mechanic. The reason for 
the use of two or more, rather than of one, was obvions; and it 
was also obvions that they should not be placed side by side, but 
should be separated. The character of mind which was required 
for this part of the improvement bas been overestimated. The 
sélection of the proper size of the différent rollers, and of their 
proper location with référence to each other, was a work requiring 
skilly but it was the skill of the mechanic, and not of the inventor. 

The appellant next insists that the second daim describes, a» a 
part of the invention, that the elastic-faced rolls operate to stretoh 
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the articles over the ironing surface between the parallel points of 
contact with the cylinder; that the means for stretching consisted 
in the increased diameter of one of the small rolls, whereby the 
speed of the rolls was differentiated; and that the stretching 
feature gave patentability to the claim. While the means by which 
stretching is produced are not pointed ont in the spécification, it is 
said that any mechanic would know that it could be eflected by giv- 
ing an increased diameter to one roll, or to make one roll revolve 
more rapidly than the other. The history of the Baldvpin patent 
does not favor this construction of the elaim. The stretching sug- 
gestion was introduced in the last amendment which was presented 
to the patent office. A patent for means by which a differential 
velocity was given to the pressure rolls was applied for, as a new 
invention, by Baldwin, on April 15, 1880, and was granted Pebru- 
ary 14, 1882. It is thus apparent that the rolls in the machine of 
the first patent were not of différent diameter, and had the same 
velocity. The validity of the second patent was examined in the 
suit of Baldwin v. Haynes, 28 Fed. 99, in the First circuit, and was 
decided by Judge Coït adversely to it, as appears from his opinion 
oiîered in évidence by the complainant, because the improvement 
simply applied an old and obvious remedy to the defect of the 
mangle of the first patent. Whatever stretching there was in the 
first Baldwin machine was produced by the action of two elastdc- 
faced rolls of the same size, and moving at the same rate of speed, 
upon the article, and, as has already been said, the combination of 
hard and elastic rolls constituted no invention. The differential 
speed of the pressure rolls seems to bave been a familiar idea. It 
is f ound in the unpatented Léonard machine, in which the last small 
roll was speeded faster than the others, in order to stretch the 
articles. The decree of the circuit court is affirmed, with costs of 
this court 



KENNEDY v. PENN IRON & COAL CO. et al. 

(Circuit Court, N. D. Ohlo, E. D. April 15, 1895.) 

No. 5,366. 

1. Patents — Prbliminart Injunction. 

Where long acquiescence in a patent has been shown, and Infringe- 
ment is clear, complalnant's riglit to a preliminary injunction Is not 
taken away by the fact that he has, to some extent, issued llcenses 
for the use of the invention, when it appears that he has made it hla 
business to personally superintend the construction of the devlce where 
llcenses were not Issued. 

9. Same — Noneesident Défendant. 

A nonxesident of the district may be enjoined from commlttlng acts 
of Infrtngement wlthin the district when he cornes into jt for that pur- 
pose, although he may not be subject to service of process therein, or 
to be sued as a défendant 
B, Same— Hot-BTlabt Stoves. 

"ï^he Kennedy patent, No. 244,997, for an Improvement in constructlng 
hot-blast stoves, held valid on motion for preliminary Injunction. 
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This was a suit in eqnity by Julian Kennedy agaînst the Penn 
Iron & Coal Company and Frank G. Boberts for alleged infringe- 
ment of a patent relating to the construction of flre-brick, hot-blast 
stoves. Oomplainant moved for a preliminary injunction. 

Thomas W. Bakewell, for complainant. 
William L. Pierce, for défendants. 

RICKS, District Judge. This case is before the court upon a pre- 
liminary injunction, which the plaintiflf prays may be graated him, 
restraining the défendant the Penn Iron & Coal Company from con- 
structing fire-brick, hot-blast stoves, which he claims are an in- 
fringement of his letters patent, No. 244,997, dated August 2, 1881. 
The plaintiff relies for his claim for an injunction — First, upon the 
strong presumption of the validlty of his patent arising from a long- 
continued and gênerai public récognition ; second, from the deliber- 
ate infringement of the défendant; third, from complainant's 
promptness and diligence in asserting his rights, and the peculiar 
circumstances of the case, under which a preliminary injunction, 
while of great benefit to the plaintiff, would work no real hardship 
to the Penn Iron & Coal Company. The complainant issued his 
flrst license under his patent in 1881. During the last 14 years, 
according to the affidavits in support of the motion, iron manu- 
facturers and furnace men hâve very generally conceded and recog- 
nized the validity of said patent, and its value as a new improvement 
in constructing hot-blast stoves. I am satisfied, from the affidavits 
of the experts, and practical furnace men, that the complainant's 
patent met a want which was long recognized. Hot-blast stoves, 
as theretofore constructed, built in regular, horizontal courses of 
brick laid in mortar, contended with difïiculties, growing out of the 
intense beat to which they were subjected, which could not be over 
corne. The brick were frequently forced out of their alignment, so 
as to protrude inwardly, impair the smooth inward surface of the 
hot-blast cylinder, causing it to catch dust and dirt, and necessarily 
to somewhat impede the free and easy flow of the air sent through 
the heated cylinders. Thèse difficulties seemed to be insuperable. 
They made the hot-air stoves of shorter life, more expensive to take 
care of, and less satisfaotory in their practical working. Kennedy's 
invention overoame ail thèse difflculties. He did this, as stated in 
the flrst claim of the patent in suit, by securing vertical alignment 
to the fines, by building them with bricks having a symmetrical hori- 
zontal section, and laid with horizontal courses, breaking joint in ail 
directions laterally. By this process, workmen were enabled to 
bulld thèse stoves without any spécial care or sklll, and easily se- 
cure a perfect vertical alignment of the flues, altogether preventing 
the matter of creeping of the bricks, so that the flues will maintain 
themselves straight without internai projections, unafEected by the 
expansion and contraction of the great beat and cold to which they 
are subjected. The bricks can expand freely in a vertical direction, 
and cannot creep laterally, with référence to each othefr. 

This patent is not anticipated by the several patents ofifered by 
the défendants, nor by the préviens and long-established custom of 
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laying brick in horizontal courses, breaking joint in the direction of 
the strain to be overcome. The résistance of this sort of strain is 
not what Kennedy undertook to overcome. His construction con- 
templâtes freedom to expand, but to do so without disturbing or 
altering the original relative positions in which the bricks are 
placed. I think the défendants' proposed construction is a clear 
infringement of complainant's patent, both of the hexagonal brick, 
and of those described in Fig. 4 of the draveings of the patent 

I see no reason why an exception should be made in this case to 
the rule generally adopted in this district, where the infringement 
is plain, and the plaintifiE's patent has either been established by the 
adjudication of a circuit court, or by such long public acquiescence 
as the courts recognize as a sufl3cient reason for relief such as the 
plaintifE now seeks in this case. The fact that the plaintiff has 
issued licenses, to some extent, dœs not compel him to be satisfled 
vs'ith such license fee as a remedy for infringement. It appears 
that the plaintiff has made it his business to personally superintend 
the construction of thèse furnaces, where licenses were not issued, 
and I think he ought to be pennitted to carry on his business as 
he has heretofore done. 

While it is true that Roberts is not a résident of this district, it 
is nevertheless true that he may be enjoined in this district from 
infringing the plaintiff's patent by the construction of a hot-air 
Steve such as is proposed in the works of the Penn Iron & Coal Com- 
pany. This court has heretofore held that, though a défendant may 
not be subject to service of process in this district, and be sued as 
a défendant, he may be enjoined from committing acts of infringe- 
ment in the district, when he cornes in hère for that purpose. It 
would be strajQge if such power did not exist in a court The pre- 
liminary injunction may therefore issue, as prayed for in the bill. 



BARNEY DUMPING-BOAT CO. v. NIAGARA FIRB INS. CO, 
(Circuit Court of Appeals, Second Circuit March 18, 1895.) 

1. Marine Insurance— "Sdb and Labor" Clause. 

An insurauce company is not liable under the "sue and labor" clause of 
a marine pollcy for expansés incurred by the assured in sending out a tug 
to loolî for insured dumping scows, which were reported to hâve gone 
adrift, but which in fact were at the time tied up in a safe place. 

2. SaME— CONÏRACT. 

The agents of a marine Insurance company were notlfied by the owners 
of certain insured scows that the same were reported to be adrift, with 
the inquiry what should be done about it. The agents replied that, if 
the scows were adrift, the best thing was to send a tug out for them. 
Eeld, that this did not constltute a contract, outside the terms of the 
policy, which would render the company liable for the tug's expenses, it 
appearing that the scows had not in fact gone adrift, but were tied up in a 
safe place. 

Appeal from the District Court of the United States for the South- 
■ern District of New York. 

This was a libel by the Bamey Dumping-Boat Company against 
the Niagara Fire Insurance Company to recover the amount of 
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certain expenses incurred in sending ont a tugboat to look for some 
of its scows which were insured by défendant, and which were 
reported to hâve gone adrift. In the district court the libel waa 
dismissed, and the libelant appeals. 

Tlie policy of insurance contained the following provisions: "In case of 
loss, damage, détriment, hurt, or mlsfortune, It shall be lawful and necessary 
to and for the assured, thelr factors, servants, and assigna, to sue, labor, and 
travel for, in, and about the défense, safeguard, and recovery of the said 
vessel or any part thereof, without préjudice to this insurance, and to the 
reasonaWe and just charges thereof thls company will contribute in propor- 
tion as the amount hereln insured bears to the valuation of said vessel as 
expressed In this policy. No claim for partial loss or particular average 
shall in any case be paid unless the amount of such claim equals or exceeds 
the sum of $100 on each vessel, and said sum of $100 is to be deducted there- 
from, iD lieu of average on each vessel." The insurance was effected through 
Carpinter & Baker, who, as Mr. Carpinter testlfled, were the local marine 
agents of the défendant company for New York, having charge of the marine 
business in référence to insurance effected through that company, "subject 
to approval." The barges were chartered by the libelant company to the 
Street cleaning department of New York City. On the morning of January 
30, 1894, the street-cleaning department received notice from the life saving 
station at Rockaway that the Barney Dumping Com])any's boats were adrift 
out at sea. The street-cleaning department notifled the dumping company 
of the receipt of this information, and the latter then called up by téléphone 
Carpinter & Baker, and communicated to them the information received. 
The secretaiy of the dumping company testiiied that he simply reported the 
information that two dumpers had gone adrift, and asked the agents what 
should be done about it; and that the latter replied directing them to get the 
best tug they could, and send for the barges immediately. Mr. Carpinter, 
with whom the conversation was had, testifled that he said in answer to the 
question: "Certainly, if those boats are adrift, the best thing is to send a 
tug to look for them." The dumping company accordingly employed a tug, 
which spent 48 hours in searching for the boats, but did not find them. It 
was afterwards ascertained that the boats had not In fact gone adrift, but 
were tied up in a safe place on the shore of Staten Island. The bill for the 
hire of the tug was presented to Carpinter & Baker, and they refused to pay 
It, on the ground that the insurance company was not liable under the policy. 

Peter S. Carter, for appellant. 
Anson B. Stewart, for appellee. 

Before LACOMBE and SHIPMAN, Circuit Judges. 

PER CUKIAM. Libelant cannot recover under the "sue and 
labor" clause of the policy, as there was no necessity to défend, 
safeguard, or recover the property. Nor did the instructions of 
Carpinter & Baker, even if they be considered agents of the respond- 
ent, authorize the sending of a tug to look for the boats, since those 
instructions were qualified with the proviso that such action should 
be talœn only if the boats were adrift. 

The decree of the district court is afQnned, with costs. 



GABRIBLSON v. WAYDELL et aL 
(Circuit Court, E. D. New York. April 26, 1895.) 

1 RES JuDICAI-a — JUDGMBNT ON DeFAULT. 

Plaintiff recovered a judgment, in a state court, agalnst défendant, 
which was reversed on appeal, and a judgment by default afterward*- 
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entered by défendant, for costs. Belâ, that such judgment was not a bar 
to a new action by plaintlffi, for the same cause, In tbe fédéral court 

"X Shipping — Rbsponsibii.ity dp Owners fok Masteb's Acts. 

The master of a vessel, though In a Bense an ofHcer of the law for maln- 
taining discipline, dérives ail bis authority as such from his appointment 
by the owners, whoni he represents as to everytbing about the crew, and 
such owners are responslble for failure of the master to gire a seaman 
proper care and cure in slckness, or for bis violent maltreatment of a 
seaman while sick. 

t. Same— Groond dp Liabilitt— Btatdte of Limitations. 

An action for damages for violent maltreatment of a seaman by the 
master is based rather upon breach of the duty of good treatment and 
care than upon violation of the person, and a statute Ilmiting the tlme 
for bringing actions for assault and battery does not apply. 

This was an action by Charles G. Gabrielson against Frédéric 
Waydell and others, owners of the bark Rebecca Caniana, to recover 
damages for injuries done to the plaintiff by the master of the bark. 
A verdict was rendered for the plaintiff. Défendants moved in ar- 
rest of judgment. 

Greorge P. Gordel, for plaintiff. 
Robert D. Benedict, for défendants. 

WHEELER, District Judge. The principal question in thîs case 
is whether the défendants, as owners of the bark Rebecca Oaruana, 
are liable to the plaintiff, a seaman, for injuries violently done to 
him when sick, by the master, on the high seas. The plaintiff 
brought suit in the courts of the state for the same injuries, and 
a judgment in his favor was reversed by the court of appeals as 
not maintainable against the défendants. Gabrielson v. Waydell, 
135 N. Y. 1, 31 N. E. 9G9. A judgment on default was afterwards 
taken by the défendants in the court below for their costs. That 
judgment is set up and relied upon hère as a bar to this suit, or 
a conclusive authority against it, with the statute of limitations of 
the State. That the judgment is not a conclusive bar is clear, for 
it was for costs only on default, and not upon the merits. Not being 
conclusive as a bar, as the cause of action did not accrue within 
the state, it can be nothing more than an authority of a high court 
entitled to great respect As such it was based upon conclusions 
reached by a bare majority against a strong dissent, and in express 
répudiation of principles relating to agency and service held in some- 
what analogous cases by the suprême court of the United States, 
which this court is, of course, bound to follow. Railway Co. v. 
Ross, 112 U. S. 377, 5 Sup. Ct 184. By the statutes of this state, 
actions for assault and battery are limited to two years. Code, § 384. 
That Buch statute applies to the courts of the United States sitting 
in the state seems to be well settled. Metcalf v. City of Watertown, 
153 tr. S. 671, 14 Sup. Ct. 947; Campbell v. Haverhill, 155 U. S. 
610, 15 Sup. Ct. 217. Se, if this was such an action, as it was not 
brought within two years, that statute would seem to be a bar. But 
' the action may be considered as, and recovery bas been had, rather 
for bréach of duty of good treatment and care than for violation of 
the pecsûDj and as suéh it does not seem to be barred. 
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That the master of a ship at sea is agent for the owners as to every 
thing about the crew, or that the seamen are entitled to care and cure 
in sickness from disease or injury, at their expense, within reasonable 
bounds, is not disputed or disputable. Harden v. Gordon, 2 Mason, 
541, Fed. Cas. No. 6,047; Peterson v. The Chandos, 4 Fed. 645; Desty, 
Adm. § 154. What was to be done for the plaintiff in this behalf 
must be done by the captain, as the agent of the défendants, in com- 
mand of their ship for them. If in any case an agent could represent 
the principal about the treatment of a servant, a shipmaster would 
seem to represent the owners about the treatment of a seaman. 
In Croucher v. OaJcman, 3 Allen, 185, the owners were held liable 
to the mate for the consequential damages from shooting by the 
master. In The A. Heaton, before Mr. Justice Gray and Judge Coït 
in the circuit court for the district of Massachusetts, 43 Fed. 592, 
the schooner was held liable to a seaman for the négligence of the 
captain about the rigging, against an argument for the owners that 
they were not liable for the acts of the captain. In the opinion by 
Mr. Justice Gray, the authorities, including the cases afterwards 
disregarded by the court of appeals, as before mentioned, were thor- 
oughly reviewed; and the principles of the latter, as well as of the 
others, were applied. To wrongfully make a seaman sick, or sicker, 
would seem to be as much of a breach of the duty to cure as wrong- 
ful neglect to cure existing sickness would be. 

But the counsel for the défendants insists in argument that ship- 
masters are, beyond being the agents of the owners, ofQcers of the 
law for maintaining discipline and securing safety, and that the 
Personal treatment of the seamen by the master on board is done 
in his oflBce, and not in his agency. Many authorities, ancient and 
modem, — rather more of the former than of the latter, — are cited 
to show this ofiScial character of the master; and also that his con- 
duct towards the seamen has always been regarded as within his 
ofiSce by the absence of any statement of liability of the owners on 
account of his agency for it. Cleirac, 8; Molloy, 322; Pardessus, 
81; 1 Boni. P. Dr. Com. 383; Abb. Shipp. 163; 2 Pars. Shipp. 391; 
1 Mande & P. Shipp. 127; MacL. Shipp. 121, Sunday v. Gordon, 
1 Blatchf. & H. 574, Fed. Cas. No. 13,616, which was brought against 
the owners, and in which they were held not to be liable, for damages 
for wrongfully bringing the plaintiff ofE from the coast of Africa, 
and for wages afterwards, is cited as being nearest to this. In it 
Betts, J., said : 

"If the libelant was tortiously brought off from Africa, that was exclu- 
sively the act of the deceased master. There Is no évidence that he was 
authorized to obtaln by hiring, force, or stratagem negroes on the coast, for 
the purpose of bringing them to this countiy, or that the owner afterwards 
approved of the act; and the owner accordingly would not be chargeable 
for any act of trespass, taise imprlsonment, or kidnapping perpetrated by 
the master." 

This act of the master, from which the owners were so exoner- 
ated, was begun whoUy outside of the ship, and was perpetrated 
upon one not connected with the ship, but who was wholly out- 
side of the business of the ship, and of the master's agenoy or 
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office. The remarks quoted seem to împly, rather than to deny, 
that the owners might be liable for similar wrongs done by the mas- 
ter to those within the scope of his authority. While the master 
is în some sensé an ofiBcer, and is often referred to aa such in author- 
ities and cases of the sea, he is appointed to his place solely by the 
owners, and what is called his officiai capacity seems to be only the 
large scope of authority going with the appointment f rom the policy 
and necessities of the case. By whatever name the authority of 
the master may be known, it appears to come from the owners. 
That cases were not brought by seamen for acts done under this 
authority shows the understanding of the profession, which is of 
great weight, but does not show what would hare been done with 
them if they had been brought. Actions upon the liability of prin- 
cipals for acts done by agents placed over others are of comparative- 
îy modem origin, although the principles underlying them are fun- 
damental; and thèse principles may hâve slept, for want of being 
brought into application, as well in this class of cases as in others. 
Motion overruled, and let judgment be entered on the verdict 
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HIGGINS et al. v. ATLiANTIC TRUST CO. 

(Circuit Court of Appeals, Second Circuit. April 16, 1895.) 

Maritime L-iehs— Insurance Premiums— State Laws— Subrogation. 

Certain New York insurance brokers procured from Engllsh insnrers, 
through English brokers, policies upon ships owned by an American 
steamship company. The company having failed to pay the premiums, 
the New York brokers were allowed to retain the policies, and fliially, 
after the premiums were many months overdue, to cancel and surrender 
them. They thereupon, from thelr own funds, remitted the premiums 
due, to the London brokers, and withln 30 days thereafter flled spécifica- 
tions of lien under the New York statute, which gives a lien upon vessels 
for certain debts, including insurance premiums, contracted within the 
State, provided that spécifications of lien be filed withln 30 days after the 
debt is contracted. Laws 1862, c. 482, as amended by Laws 1886, c. 88. 
BM, that the New York brokers obtained no lien, for, if they made the 
payment by request of the steamship company, It was merely a loan to 
that company, which was not brought withln the statute by the fact 
that It was for the purpose of paylng a debt for Insurance premiums; 
and If, on the other hand, the New York brokers were sureties for the 
steamship company, thelr payment of the premiums would merely subro- 
gate them to the rlghts of the English brokers, who had no lien what- 
ever. 61 Fed. 507, afflrmed. 

Appeal from the District Court of the United States for the 
Southern District of New York. 

This was a libel by A. Foster Higgins, William Krebs, John D. 
Barrett, John H. Gourlie, James B. Dickson, and Stephen Loinea 
against the steamships Ad van ce, AUianca, Seguranca, and Vigilan- 
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cia, the Atlantic Trust Company, trustée, claimant, to enforce a» 
alleged lien under the New York statute. Laws 1862, c. 482, as 
amended by Laws 1886, o. 88. The circuit court dismissed the libel. 
61 Fed. 507. Libelants appealed. 

Robert D. Benedict (H, Putnam, of counsel), for appellants. 
Carter & Ledyard, for appellee. 

Before WALLACE, LACOMBE, and SHEPMAN, Circuit Judges. 

WALLACE, Circuit Judge. This is one of four causes in wliich 
the question is whether the libelants acquired a lien against certain 
vessels belonging to the United States & Brazil Mail Steamship 
Company. They were heard together in the district court, the évi- 
dence in one being treated as the évidence in the others, and the 
respective libels were dismissed. The appeals from the decrees 
dismissing the libels hâve been argued together in this court, and 
the four causes may be conveniently considered as one for the pur- 
pose of disposing of the questions presented. 

The lien claimed by the libelants is founded upon the New York 
statute "for the collection of demands against ships and vessels" 
(Laws 1862, c. 482, as amended by Laws 1886, c. 88), which, among 
other things, provides that whenever a debt amounting to $50 or 
upwards shall be contracted by the owner "on account of the Insur- 
ance or premiums of insurance of or on" the vessel, such debt shall 
be a lien upon the vessel ; but in ail cases such debt shall cease to 
be a lien upon the vessel unless the person having the lien shall 
within "thirty days after the said debt is contracted'' cause a spécifi- 
cation of such lien to be filed, duly verifled, in the clerk's office of 
the county in which the debt bas been contracted. The libelants, 
insurance brokers at New York City, had procured through Tyson & 
Oo., insurance brokers in London, previous to the fall of 1892, sev- 
eral policies of insurance for the steamship company covering risks 
upon its vessels, upon which, at the time the policies were obtained, 
premiums became due and payable from the steamship company, 
either to Tyson & Co., or to the libelants, aggregating a large debt. 
The steamship company was dilatory in paying the premiums, and 
allowed the libelants to retain the policies, in order that if a loss 
happened within the policies the insurance could be collected, and 
the premiums deducted therefrom, and also in order that the libel- 
ants,_ if they saw fit, might at any time cancel and surrender the 
policies, in which event a considérable sum for unearned premiums 
would be restored by the underwriters. In February, 1893, after 
unsuccessful efforts to obtain payment of the* premiums from the 
steamship company, the libelants canceled the policies, and remitted 
to Tyson & Co. the amount of the premiums, less that of the un- 
earned premiums. Within 30 days thereafter, the libelants flled 
spécifications of lien against several of the vessels of the steam- 
ship company insured by the policies, among them one against the 
Advance. Inasmuch as the debt for the insurance was contracted 
several months before the filing of the spécifications of lien, instead 
of within 30 days, the theory that the lien sui-vived seems to be so 
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deslitute of any color of merit as hardly to jufltify discussion. In 
déférence, however, to the argument of the leamed counsel for the 
libelants, we will consider his contention. It is insisted (1) that the 
payment made by them to Tyson & Co. in February, 1893, was 
made at the request of the steamship company, and their debt ac- 
crued at that time; and (2) that the libelants were sureties for the 
payment of the company's debt to Tyson & Co., and the payment waa 
made by them in discharge of their obligation as sureties; and it is 
argued that in either event the case for the libelants is within the 
statute. It is sufflcient to dispose of the first contention that the 
évidence does not establish that the payment was made at the re- 
quest of the steamship company. The facts were, the libelants made 
it because Tyson & Co. considered them personally liable for the 
premiums, either primarUy or as guarantors. They were apprehen- 
sive that they might hâve to respond, and they hoped by making the 
payment to recover it by enforcing a lien against the vessels for the 
amount. The circumstances of the company were so desperate that 
it could no longer carry the Insurance, and the only resource of the 
libelants was to save what they could out of the debt owing by the 
company to them, or to Tyson & Co., by canceling the policies aud 
obtaining the unearned premiums. But if the money was paid for 
the steamship company, at its request, to Tyson & Co., the libelants 
not being liable to Tyson & Co. themselves, the debt for Insurance 
was not contracted then. It had existed for months, and the only 
debt which accrued to the libelants was one for money loaned. It 
certainly was not the intention of the statute to give a lien for 
money advanced to a vessel owner to pay his debts months overdue, 
even if the debts were originally contracted for Insurance. Such a 
construction would put it in his power to revive at any time against 
other lienors a secret Uen, which has become defunct by lapse of 
time, and give it priority over their claims. If the libelants stood 
in the relation of sureties for the steamship company, their payment 
to Tyson & Co. would merely subrogate them to the rights of the 
latter. They could obtain no better right to enforce the debt then 
belonging to Tyson & Co. It is the object of the statute, by requir- 
ing a public registration of the claims against vessels, to discoun- 
tenance the existence of secret liens beyond 30 days. That would 
be whoUy defeated if the vessel owner, or other parties interested, 
fiould revive defunct liens by new promises to pay old debts, or the 
substitution of new obligations in their place. The district court 
properly dismissed the libel, and the decree is affirmed, with costs. 



MAYOR, ETC., OF CITT OF NEW YORK et al. v. WORKMAN. 

(Circuit Court of Appeals, Second Circuit April 16, 1895.) 

No. 118. 

a. Admttîaltt— Responsibtutt for Mabinb Tort. 

Althougli an injury has been done by a vessel, as the direct instrumental- 
ity of liarm, such vessel cannot be held responsible, in admiralty more than 
at common law, unless the owner is aecountable for the injury, either per- 
sonally or upon the principle of agency. 
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8. MUTJIOIPAL COBPOBATIOÎIS — LlABILITT FOR NEGLIGENCE OF FlKE DEPART- 
MENT. 

A municipal corporation Is not llable for the négligence ot the members 
of Its pald flre départaient In the management of their apparatus or the per- 
formance of thelr other dutles about the extlngulshment of fires, such duties 
being à public service for the gênerai welfare, in whlch the corporation bas 
no prlyate Interest 

Appeal from the District Court of the United Statea for the 
Southern District of New York. 

This was a libel by Robert W. Workman against the mayor, 
aldermen, and commonalty of the city of New York, the fire depart- 
ment of that city, and James A. Gallagher, for damages caused by 
a collision. The district court rendered a decree for the libelant 
against the mayor, etc., and Gallagher. 63 Fed. 298. Eespondents 
appeal. 

Francis M. Scott and David J. Dean, for appellant mayor, etc., 
of city of New York. 

George L. Sterling, for appellant J. A. Gallagher. 

Chas. C. Burlingame and Harrington Putnam, for appellee. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

WALLACE, Circuit Judge. The évidence in the record ade- 
quately supports the conclusion of the com^ below that the injuries 
caused to the libelant's vessel by the impact of the fire boat were 
caused by the négligent management of the flre boat while the lat- 
ter was trying to reach a convenient location to play upon a burn- 
ing building near the pier at which the libelant's vessel was moored. 
The case, then, présents the légal question whether the municipal 
corporation, the mayor, etc., of the city of New York, is responsible 
for the négligence of the members of its flre department, committed 
while attempting to extinguish a flre within the corporate limits. 
That the suit is brought in a court of admiralty instead of a com- 
mon-law court, and that the négligence consisted in the improper 
navigation of the vessel, are considérations which cannot affect the 
conclusion, Although the vessel may hâve been the direct instru- 
mentaJity, the ofifending thing, in effecting a marine tort, neither 
the vessel nor her owners can be held responsible by reason of 
that circumstance alone. The common case of a collision of a 
vessel in tow of another and a third vessel, produced by the nég- 
ligence of the towing veâsel, is a sufiScient illustration. If the 
vessel in tow is free from négligence, neither she nor her owner 
is liable for the injury. Accountability, either personally or upon 
the principle of agency, must concur with injury to give a cause of 
action in any tribunal, equally in admiralty as at common law. If 
the city of New York would not hâve been liable if one of its steam 
fire engines, manned by the members of the flre department, had, 
by want of due care, while endeavorlng to reach a conflagration, 
injured an individual or his property, it cannot be liable in the prés- 
ent suit 

It is familiar law that the offlcers selected by a municipal corpora- 
tion to perform a public service for the gênerai welfare of the in- 
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habitants or the community, in which the corporation has no pri- 
vate interest, and from which it dérives no spécial benefit or ad- 
vantage in its corporate capacity, are not to be regarded as the 
servants or agents of the municipality, and for their négligence or 
want of skill it cannot be held liable. This is so, notwithstanding 
such ofiScers dérive their appointment from, and are paid by, the 
corporation itself. In selecting and employing them, the munici- 
pality merely performs a political or governmental function; the 
duties intrusted to them do not relate to the exercise of corporate 
powers; and hence they are the agents or servants of the public 
at large. Upon this principle it has uniformly been decided by the 
courts that municipal corporations are not liable for the négligence 
«xc wrongful acts of the officers of the police or health departments, 
committed in the course of their ordinary employment. Unless 
the duties of the officers of the flre department are of a différent com- 
plexion, and they are the servants of the municipality because they 
are engaged in performing one of its corporate functions, the same 
principle must extend immunity to the municipality for the nég- 
ligent acts of thèse officers and their subordinates. A municipal 
corporation, like a private corporation, is liable to any person who 
has sustained injury in conséquence of its neglect to perform a 
corporate duty; but because the duties of municipal corporations 
in respect to protecting their citizens from the dangers of Ares are 
governmental, and not corporate, they are not liable to the owner 
of property injured by fire in conséquence of their neglect to pro- 
vide suitable fire apparatus, or to provide and keep in repair pub- 
lic cisterns, or the failure of their firemen to use proper efforts. 
Wheeler v. Cincinnati, 19 Ohio St 19; Patch v. Covington, 17 B. 
Mon, 722; Brinkmeyer v. Evansville, 29 Ind. 187; Weightman v. 
Washington, 1 Black, 39, 49; Kies v. City of Erie, 135 Pa. St 144, 
19 Atl. 942; Heller v. Sedalia, 53 Mo. 159; Eobinson v. Evansville, 
87 Ind. 334. So uniform and numerous are the authorities against 
the proposition that a municipal corporation is liable for the négli- 
gent acts of thèse officers that to discuss it as an original question 
would seem to be inappropriate. In one of the most récent text- 
books on the law of municipal corporations, the rule is thus stated : 
"Municipal corporations are not liable for the négligence of their 
firemen, although they may be appointed and removed by the city, 
and the performance of their duties are whoUy subject to its con- 
trol." Tied. Mun. Corp. § 333. A référence to the foUowing ad- 
judicated cases, in which the rule has been applied, will suffice to 
show how universally it obtains in the courts of this country ; 
Hafford v. New Bedford, 16 Gray, 297, in which a hose carriage on 
its way to a fire ran over the plaintiff; Pisher v. Boston, 104 Mass. 
87, in which the injury was caused from the bursting of hose; 
Burrill v. Augusta, 78 Me. 118, 3 Atl. 177, in which a horse was 
frightened by escaping steam from an engine left in the street; 
Wild V. Paterson, 47 N. J. Law, 406, 1 Atl. 490, in which the injury 
was caused from a defect in the brake of an engine; Hayes v. 
Oshkosh, 33 Wis. 314, in which damage was sustained by the nég- 
ligent management of an engine in allowing the escape of sparks; 
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Wilcox V. City of Chicago, 107 111. 334^ a case of collision with a 
hook and ladder wagon ; Edgerly v. Concord, 59 N. H. 78, a case of 
the négligent testing of a hydrant; Howard v. San Francisco, .51 
Cal. 52, a case of collision witli an engine; McKenna v. St. Louis, 
6 Mo. App. 320, a case of the négligent management of hose car- 
nage; Jewett V. New Haven, 38 Conn. 368, a similar case; Grube 
V. City of St. Paul, 34 Minn. 402, 26 N. W. 228, a similar case; Welch 
V. Rutland, 56 Vt. 228, a case of Injury from slipping on ice caused 
by the escape of water from fire hydrant; Greenwood t. LouisYille, 
13 Bush, 226, in which plaintiff was negligently run over on the 
sidewalk by an engine; Freeman v. City of Philadelphia, 7 Wkly. 
Notes Cas. 45, and Knight v. City of Philadelphia, 15 Wkly. Notes 
Cas. 307, cases of careless driving of flre engine ; Dodge t. Granger, 
17 R. I. 664, 24 Atl. 100, a case of injury by the négligent projec- 
tion of a ladder from an engine house; Simon t. Atlanta, 67 Ga. 
618, a casé of injury from a rope stretched across the street by the 
fire department 

It Is quite immaterial that the duties of thèse offlcers are deflned 
and the offices created by the charter or organic law of the munici- 
pality. The test of corporate liability for the acts of the officers 
of the municipality dépends upon the nature of the duties with 
which they are chargea. If thèse, being for the gênerai good of 
the public as individual citizens, are governmental, they act for 
the State. If they are those which primarily and legitimately 
devolve upon the municipality itself, they are its agents. Thus 
in Mead y. New Haven, 40 Conn. 72, the city, pursuant to its charter, 
appointed an inspecter of steam boilers, and passed a by-law which 
imposed a penalty on any person who should use a boiler without 
having it tested by an inspecter. In a suit for the négligent act 
•of the inspecter, the court said : 

"The duty of Inspection of boilers Is governmental. The object of the In- 
spection Is to protect ail citizens from danger who may corne in contact 
with the boiler, or may be exposed In any way to danger from its unsafe 
condition. The city, as such, bas no pecuniary or individual or private inter- 
€st in the matter; and although the power of the city over the subject is 
conferred by the charter, and not by the gênerai law, yet the city must, we 
think, be regarded as the agent of the govemment, and acting for the state, 
and not for itself, in making the appointment of inspectors, and therefore 
not liable for the Inspector's négligence." 

The iire department of the city of New York dérives its origin and 
deflned powers from the same organic law as do the commissioners 
of charities and correction and the department of public instruc- 
tion, and the offlcers of each are constituted by the appointment 
of the executive offlcers of the city. Of the commissioners of 
charities and correction the court of appeals said in MaxmUian 
V. Mayor, etc., 62 N. Y. 160: 

"It is seen at once that the powers and duties of the commissioners of 
charities and correction are not to be exercised and performed for the 
especial beneflt of the défendant. It gets no émolument therefrom, nor any 
good as a corporation. It is the public, or individuals as members of the 
commonalty, who are interested in the due exercise of thèse powers, and the 
proper performance of their duties. • * » Thèse chief officers, though in 
a sensé its offlcers, as having no power unless after appointment by it, and 
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as malnly conûned wlthln tts territorial boundaries, are yet offlcers of the 
State goTernment, in the sensé that they perforin Its functlons within a 
deslgnated polltical division of the state." 

Of the department of public instruction, the court of appeals said 
in Ham v. Mayor, etc., 70 N. Y. 459: 

"Although formally constituted a department of the municipal goyemment, 
the duties which it was requlred to discharge were not local or corporate, 
but related and belonged to an Important branch of the administrative de- 
partment of the State government." 

It was held in each of thèse cases that the city of New York was 
not liable for the négligence of an employé of one of thèse depart- 
ments. And in Thompson v. Mayor, etc., 52 N, Y. Super. Ct 427, 
it was held that the city was not liable for the négligent conduct 
of the employés of the are department, as at présent constituted. 
We entertain no doubt that the city was not liable for the négligent 
management of the fire boat in the présent case, and that the libel 
against the mayor, etc., should hâve been dismissed by the district 
court. It is accordingly ordered that the cause be remitted to the 
district court, with instructions to dismiss the libel against the 
mayor, etc., with costs of this court and of the district court, and 
to afflrm the decree against the respondent Gallagher, with costs. 



HENDRICKS r. GONZALEZ. 

(Cfrcuit Court of Appeals, Second Circuit Aprll 16, 1895.) 

No. 104. 

1. Shippinq — Refusai, of Cleakakce — iNSTRncTioNs of Sechbtakt of thk 

Trbasury. 

It is no justification to a collector of customs, for refusing clearance to a 
vessel and her cargo, that he aeted under instructions from the secretary 
of the treasury in refusing such clearance, unless such instructions wei-e au- 
thorlzed by law. 

2. Neutbality Laws— Rbfdsal of Clearance — Transportino Munitions of 

War. 

It is not enough to justify a collector of customs in refusing clearance to a 
vessel and her cargo, under Rev. St. § 5290, that it Is the purpose of her 
Intended voyage to transport arms and munitions of war for the use of an 
insurrectionary party in a country with which the United States are at 
peace. 

In error to the Circuit Court of the United States for the South- 
ern District of New York. 

This was an action by Francisco Gonzalez against Francis Hen- 
dricks, collector of the port of New York, to recover damages for 
the détention of a vessel of which the plaintiff was the charterer. 
Judgment was rendered in the circuit court for the plaintiff. De- 
fendant brings error. 

Wallace Macfarlane, U. S. Atty., and Charles Duane Baker, Asst 
D. S. Atty., for plaintiff in error. 

Louis G. Raegener, for défendant in error. 

Before WALLACE and LACOMBE, Circuit .Judges. 
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WALLACE, Circuit Judge. This is a writ of error by the de- 
fendant in the court below to review a judgment for the plaintifl, 
rendered upon the rerdict of a jury, The action was for damages 
for the détention of a ressel, the steamer South Portland, of wMch 
the plaintifE was the charterer, by reason of the refusai of the dé- 
fendant, who at the time was collector of the port of New York, 
to grant a clearanoe. The défense was a justification that the de- 
fendant acted in obédience to the instructions of the secretary of 
the treasury, and rightfully refused a clearance because he had rea- 
sonable cause to believe that the vessel was about to engage in a 
violation of the neutrality laws of the United States. It appeared 
in évidence that September 9, 1892, the défendant was advised by 
the secretary of the treasury that the minister of Venezuela had 
informed the state department that the steamer was to leave New 
York the next day for Trinidad, with arms for rebels in Venezuela, 
and had asked that clearance be refused until the matter should be 
investigated. This advice was accompanied by an instruction f rom 
the secretary of the treasury to refuse a clearance pending further 
investigation. September lOth the plaintifE applied to the défend- 
ant for a clearance, and was refused. Pending an investigation 
which had been instituted by the défendant, and on September 
12th, he received further instructions from the secretary of the 
treasury, as follows: "Case of steamer South Portland will be 
considered hère. You will report as early as practicable." Sep- 
tember 13th the défendant forwarded his officiai report to the sec- 
retary of the treasury, informing him of the facts which had come 
to his knowledge, and transmitting varions documents which he 
had obtained. The report closed with the statement that, so far 
as the défendant had been able to discover, the vessel was not at 
that time fitted out as a war vessel. September 17th the défend- 
ant was notified by the secretary of the treasury that the secretary 
of state desired the détention of the steamer to continue until the 
19th, and instructed to consult with the department before releas- 
ing her. September 21st the défendant received an instruction 
from the secretary of the treasury that no further action would be 
taken against the vessel, and to detain her no longer. The next 
day the clearance was granted, and the vessel was permitted to 
sail. From September lOth until September 21st, the plaintifE, 
through his counsel, was endeavoring to procure the release of the 
vessel by direct communication with the secretary of state, the sec- 
retary of the treasury, and the président. The facts brought to 
the information of the collector in respect to the vessel and the 
purposes of her voyage were that she was an ordinary merchant 
steamer, but her cargo consisted wholly of arms and munitions of 
war; that the charterer was in sympathy with the Venezuelan in- 
surgents; that she was bound for a port near the seat of hostilities; 
but that she was not at the time manned, or in a state of prépara- 
tion otherwise, for belligerent opérations. Information had also 
been communicated to him tending to show that the war materials 
on board the vessel were destined for the ultimate use of the in- 
surgent forces. The trial judge submitted to the jury the question 
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of fact whether the défendant had reasonable cause to belieye from 
the circumstances that the vessel was intended to be used in com- 
mitting hostilities against the govemment of Venezuela, and in- 
structed them that, if he had, he was justifled in refusing a «lear- 
ance and was entitled to a verdict. 

Error has been assigned of the refusai of the trial judge to rule 
that the défendant was exonerated from liability for his acts by hia 
instructions from the secretary of the treasury, and also of the 
refusai to instruct the jury that, if the défendant had reasonable 
cause to believe that the vessel was chartered and loaded for the 
purpose of transporting arms and munitions of war to the insur- 
gents of Venezuela, he was justifled in refusing a clearance. 

The questions presented by the assignments of error seem to us 
entirely free from doubt. The plaintifl having complied with the 
conditions entitling him to clearance by the law of congress (Eev. 
St. § 4197), it was the duty of the défendant, as collector of the 
port, to grant a clearance for the vessel and her cargo, unless be 
was justifled in refusing to do so by some other statutory authority. 
Neither the secretary of the treasury nor the président could nuUify 
the statute, and, though the défendant may hâve thought himself 
bound to obey the instructions of the former, his mistaken sensé 
of duty could not justify his refusai of the clearance, and thèse in- 
structions afforded him no protection unless they were authorized 
by law. Little v. Barème, 2 Cranch, 170; Otis v. Bacon, 7 Cranch, 
589. It is provided by statute (Rev. St. U. S. § 995) that when a 
recovery is had in any suit against a collector or other offlcer of 
the revenue for any act done by him in the performance of his officiai 
duty, and the court certifles that he acted under the directions of 
the secretary of the treasury, no exécution shall issue, but the 
amount recovered shall be paid from the treasury. It was to pro- 
vide for a case like the présent that this statute was enacted, and 
the statute would hâve been wholly unnecessary except that the 
order of a superior ofiicer is no défense to an inferior for the unlaw- 
ful performance of an officiai act. 

The neutrality laws of the United States (Rev. St. § 5290) author- 
ize collectors of customs to detain, until the décision of the prési- 
dent is had thereon, "any vessel manifestly built for warlike pur- 
poses, and about to départ the United States, the cargo of which 
principally consists of arms and munitions of war, when the num- 
ber of men shipped on board, or other circumstances render it 
probable that such vessel is intended to be employed by the owners 
to cruise or to commit hostilities upon the subjects, citizens or prop- 
erty of any foreign prince or state, or of any colony, district or 
people with whom the United States are at peace." The défend- 
ants justification must be found under the authority of this statute, 
or it cannot be found at ail. That it is not found there is almost 
too plain for argument The vessel was not "manifestly built for 
warlike purposes," but was an ordinary merchant steamship. If 
she had been built for warlike purposes, that fact alone would not 
hâve authorized her détention by the collector, because the statute 
does not permit even such a vessel to be detained unless the number 
v.67F.no.3— 23 
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of men shîpped on board or other circumstances render it probable 
that she is intended to be employed "to cniise or commit hostili- 
ties," or, in other words, engage in naval warfare, against the sub- 
jects or property of a friendly power. It is not an infraction of in- 
ternational obligation to permit an armed vessel to sail or muni- 
tions of war to be sent f rom a neutral country to a belligerent port, 
for sale as articles of commerce; and neutrals may lawfully sell at 
home to a belligerent purchaser, or carry themselves to the bellig- 
ents, articles which are contraband of war. It is the right of the 
other belligerent power to seize and capture such property in transit; 
but the right of the neutral state to sell and transport, and of the 
hostile power to seize, are conflicting rights, and neither can impute 
misconduct to the other. The penalty which affects contraband 
merchandise is not extended to the vessel which carries it, unless 
ship and cargo belong to the same owner, or the owner of the ship 
is privy to the contraband carriage; and ordinarily the punishment 
of the ship is satisfled by visiting upon her the loss of time, freight, 
and expenses which she incurs in conséquence of her complicity. 
On the other hand, it is the duty of every govemment to prevent 
the fitting out, arming, or equipping of vessels which it has reason- 
able ground to believe are intended to engage in naval warfare with 
a power with which it is at peace. Thèse are familiar rules of in- 
ternational obligation, in the light of which the particular statute 
is to be read. It is intended to prevent the departure from our 
ports of any vessel intended to carry on war, when the vessel has 
been specially adapted, wholly or in part, within this jurisdiction, 
to warlike use. There was not a particle of évidence brought to 
the attention of the coUector tending to show that the vessel was 
intended to be employed in acts of war. It is not enough that it 
was the purpose of her intended voyage to transport arms and mu- 
nitions of war for the use of the insurrectionaiy party in Venezuela. 
The Florida, 4 Ben. 452, Fed. Caa. No. 4,887; The Carondelet, 37 
Fed. 799; The Conserva, 38 Fed. 431; U. S. v. TrumbuU, 48 Fed. 99. 
There was no error prejudicial to the défendant in the ruiings 
of the trial judge. Indeed, if, instead of submitting the question 
of probable cause to the jury, he had ruled, as matter of law, that 
the évidence did not make out a case of probable cause, we think 
he would hâve been justifled in doing so. The judgment is af- 
firmed. 



HARRISON et al. y. SMITH. 

(Circuit Cîourt of Appeals, Thlrd Circuit Aprll 26, 1895.) 

No. 8. 

DBMtrRRAQE— -DlSCHAKGE OP CARGO— " CUSTOM ART QdICK DiSPATCH"— MbTHOD 

OF Wbiqhing. 

"Customary quick dispatch" at the port of Phlladelphia, la unloadiQg 
a cargo of sugar, requlres the use of platform scales for weighing, and is 
not complied with by the use of the tedious method of weighing on 
"sticks." 50 Fed. 565, afflrmed. 
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Appeal from the District Court oî the United States for the Baat- 

ern District of Pennsylvania, 

ïhis was a libel by George Smitli, masten of the steamsliip Black 
Prince, against Cliarles C. Harrison and otliers, trading as Harri- 
son, Frazier & Ce, to recover demurrage because of alleged failure 
to receive cargo with "customary quick dispatch." The district 
court rendered a decree for the libelant 50 Fed. 565. Bespond- 
ents appeal. 

Gr. Heide Norris and Henry E. Edmunds, for appellants. 
Horace L. Oheyney and John P. Lewis, for appellee. 

Before ACHESON, Circuit Judge, and GEEEN and BUFFING- 
TON, District Judges. 

ACHESON, Circuit Judge. The steamship Black Prince was 
chartered to carry a cargo of sugar from Cuba to the port of Phila- 
delphia, under a charter party which provided that the vessel was 
"to be discharged with customary quick dispatch at port of dis- 
charge." The charter stipulated that for each day's détention the 
vessel should receive a specified sum, and it gave the charterers the 
right to designate the wharf where the discharge should take place, 
and to name the stevedore. The vessel, with a cargo of 14,533 
bags of sugar, weighing about 2,000 tons, arrived at the port of 
Philadelphia on Saturday, March 8, 1890, and was entered at the 
customhouse, and notice of her arrivai duly given about 3 o'clock 
on the afternoon of the same day. The vessel was not ordered to 
a berth until 3 o'clock on the afternoon of the following Monday, 
March lOth. By 6 o'clock the same afternoon the vessel was 
moored at the wharf tô which she was ordered, with ail necessary 
préparations made to discharge from four hatches. The discharge 
of cargo did not begin until 1 o'clock on Tuesday afternoon, March 
llth, and was not completed until Thursday, March 20th, at noon. 
The commissioner to whom the case was referred to flx the de- 
murrage, and whose conclusions the court below approved, re 
ported: 

"A careful considération of the évidence convinces tlie commissioner that 
at least 5,000 bags each day could bave been discharged from this vessel 
from one hatch by the use of platform scales, and with ordlnary energy 
and diligence." 

Upon that basis it was held that the discharge of cargo should 
hâve been completed by the close of Thursday, March 13t£, and de- 
murrage was decreed against the appellants for ail détention be- 
yond that date. 

Instead of using platform scales, the appellants weighed the 
sugar, as it was taken from the vessel, on "sticks," which was a 
very tedious method, and the discharge was only from one hatch at 
a time. The owners of the ship, it is to be noted, had no interest 
whatever in the weighing of the sugar. That was a matter be- 
tween the appellants and the United States government. Now, the 
stipulation hère, it will be perceived, was not to give the vessel 
simply ordinary dispatch or customary dispatch. Sométhing more 
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was intended and provided tôt. The agreement was that the ves- 
sel flhould "be discharged with* cnstomary quick dispatch at port of 
discharge." ïhe stipulation contemplated haste, and, if the sugar 
was to be weighed as taken from the vessel, required the resort to 
such well-known, approved, and commonly practiced method of 
weighing at the port of discharge as would secure to the vessel ordi- 
nary quick dispatch. The learned district judge found as a fact 
that customary quick dispatch at the port of Philadelphia, in the 
discharge of sugar, where the cargo is to be weighed as delivered, is 
such dispatch as can only be afforded by the use of platform scales 
in weighing. The évidence fully justifies that finding. At the date 
of this charter party, and for at least two years previously, it was 
the almost universal practice at the port of Philadelphia to weigh 
sugar as discharged from vessels on platform scales, and not more 
than one cargo in twenty was weighed on sticks. The testimony 
of the experienced witnesses examined in this case quite satisfles us 
that the appellants did not give to the Black Prince the customary 
quick dispatch for which her owners had contracted. 

The amount of demurragè allowed seems to us to be entirely rea- 
sonable, under the évidence. 

We flnd no error in this record, and therefore the decree of the 
district court is affirmed. 



THE TIMOR. 

NELSON et al. v. NORDLINGER et al. 

(Circuit Court of Appeals, Second Circuit Aprll 22, 1895.) 

No. 121. 

Bhippinci — Damaoe to Caego bt Rats— Bill ov Lading. 

A cargo of beans In Backs was shipped from Flume, Austrla, to New 
York, under a bill of lading containlng exceptions of damage from 
vermln. On arrivai at New York the cargo was found to hâve been 
badly damaged by rats. The vessel was of Iron, and It was shown that 
her holds were thoroughly scrubbed before her arrivai at Fiume, and 
that no rats were dlscoverable; that there were no hlding places for 
them; and that they came on board at Flume, without the knowledge 
of the offlcers. It appeared further that the càiaracter of Flume as a 
seaport frequented by rats Is well known. The vessel had flve cats 
during the voyage, which had abundaut access to the cargo, and the 
testimony showed that, If the cats proved active and vigilant, this was 
an adéquate number. Eeld, that the Injury was wlthin the excepted 
clause, and that the évidence falled to show that the damage was at- 
trlbutable to the neglect of the vessel to exercise ordinary and reasonable 
précautions. 46 Fed. 859, reversed. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

This was a libel by Jacob D. Nordlinger and others against Nelson, 
Donkin, and others, owners of the ship Timor, to recover damage 
for injuries caused by rats to a cargo of beans. The district court 
entered a decree for libelants. 46 Fed. 859. The cause was then 
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referred to a commissianer to assess damages, and was afterwarda 
heard upon exceptions to the commissione?s report 61 Ped. 683. 
Défendants appealed. 

J. Parker Kirlin, for appellants. 
Charles C. Burlingham, for appellees. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

SHIPMAN, Circuit Judge. The libelants shipped on board the 
British ship Timor, an iron steamship, 325 feet in length, at Fiume, 
Austria, 3,700 sacks of beans, for safe transportation to New York, 
damage from vermin excepted. On arrivai of the vessel in New 
York this part of the cargo was found to hâve been badly damaged 
by rats during the voyage. It is not doubted that an injury thus 
created is within the excepted clause. The owners of the cargo 
thereupon filed their lîbel against the owners of the ship to recover 
for the damage, upon the ground that it was caused by the négligence 
of the offlcers in not taking proper précautions at Fiume or during 
the voyage, and that it could hâve been avoided by proper and the 
usual care and skill on their part. It was not denied by the libelants 
that, in view of the exceptions contained in the bills of lading, the 
burden of establishing this négligence rested upon tbem. Clark v. 
Barnwell, 12 How. 272; Transportation Co. v. Downer, 11 Wall. 
129. The libel averred that the négligence consisted in not fumigat- 
ing the vessel for her voyage. It is conceded by the libelants that 
on the proofs the omission to fumigate would not justify a iinding 
of négligence, and on the trial they relied upon an insufiaciency of 
cats and of traps. The district court was impressed with the 
extraordinary extent of the damage, and thought that the ship could 
not hâve taken the necessary and usual précautions, or such an 
amount of injury would not hâve occurred. The testimony that 
the holds of the iron vessel were thoroughly washed and scrubbed 
before its arrivai at Fiume, that no rats were discoverable, that there 
were no hiding places for them, and that they came on board, with- 
out the knowledge of the ofiScers, from the wharf at Fiume, is satis- 
factory. It furthermore appears that the character of Fiume as 
a seaport frequented by rats is well known. In this state of affairs, 
when the holds are free from rats before the cargo is taken on 
board, and there is no knowledge on the subject, but the probability 
ia that vermin hâve corne in with the cargo, the principal reliance 
of captains is upon the présence of cats on board the vessel, 
The Timor had flve cats from the Mediterranean to New York, 
which had abundant access to the cargo, and the sum of the testi- 
mony is that, if the cats proved to be active and vigilant, this waa 
an adéquate number. The précautions taken by the Timor were 
of the usual fullness, which had ordinarily proved to be adéquate, 
and the libelants' charge of négligence was not sustained. They 
had taken bills of lading which excepted the owners from liability 
for damage by vermin, and, in our judgment, failed to show that 
the loss was attributable to the neglect or failure of the officers of the 
vessel to exercise ordinary or reasonable précautions to rid the ship 
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of the présence of this source of danger. The decree of the district 
court is reversed, with costs, and the cause is remanded, with in- 
structions to dismiss the libel, with costs. 



THE WANDRAHM. 

MERKITT et al. v. MORSE. 

(Circuit Court of Appeals, Second Circuit. Aprll 22, 1895.) 

No. 109. 

Maritime Likii8--Labor and Matekial — Coktbacts with Stkanger to thk 
Vessei- 

When a person, whose relation to the vessel is unlînown. but who Is 
not the apparent agent of the owners (who are unknown, but who can 
readlly be ascertalned), makes a contract for somethlng to be doue upon 
the vessel In the Hue of his known business as a mechanic, the co-cou- 
tracting party Is put upon inquiry to ascertain the powers which he 
possesses. If no inquiry is made, and nothing is said about the crédit 
of the vessel, the inference is that the co-contracting party is satisfled 
with the security of his debtor, and his mère subséquent déclaration 
that he relied upon the crédit of the vessel wlU give him no lieu. 62 
Fed. 935, affirmed. 

Appeal from the Circuit Court of the United States for the East- 
em District of New York. 

This was a libel by Israël J. Merritt and Israël J. Merritt, Jr., 
against the steamer Wandrahm, Edward T. Morse, claimant, to 
enforce an alleged lien for labor and materials. The district court 
dismissed the libel. 62 Fed. 935. Libelants appeal. 

E. G. Benedict, for appellants. 
Hyland & Zabriskie, for appellee. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges, 

8HIPMAN, Circuit Judge. The facts in this case are peculiar. 
In June, 1893, the steamship Wandrahm, owned by the Hamburg 
American Packet Company, a German corporation, was lying, in 
a damaged condition, in the port of Québec, Canada. The ovvner 
thereupon made a written contract with the shipsmiths and ma- 
chinists known as the Morse Iron Works Company, hereinafter 
called the Morse Company, a partnership in the city of Brooklyn, 
N. Y., to take the steamship from the St. Lawrence river, tow her 
to New York, and completely repair and restore her, within a spec- 
ifled time, for the sum of |63,000. The contract was thereafter 
completely executed, and the contract price was paid. On June 
24, 1893, Edward P. Morse, one of said firm, wrote the following 
letter to the libelants : 

"Morse Iron Works Co., 
"Shipsmiths, Machinists, and Boilermakers. 

"New York, .Tune 24, 1893. 
"The Merritt Wrecking Co.— Gentlemen: Kindly send me approximate 
estlmate for furnishing 3 wrecking pumps, with boiiers and ail gear; also 
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3 englneers and 2 flremen, 1 diver and tender and foreman. I want your 
charge per day. We hâve a steamer In St Lawrence river, which we pro- 
pose to bring to New ïork. We wlll furnlsh ail transportation and other 
charges. Steamer bas been ashore, but we will make temporary repairs 
before leavlng there, and wlll only need your men and pumps In case of 
emergency. Kindly send estlmate by bearer, as we bave very little tlme 
to spare. E. P. Morse." 

The libelants retumed a mémorandum upon the back of the let- 
ter giving the estimate asked for. Apparently the negotiations 
ended with this correspondence. On June 27th the libelants and 
the Morse Company entered into a written contract for the pay 
of the men and material to be sent to Québec. The contract was 
silent in regard to any crédit to be given to the vessel. The men 
and material went to Québec, and some semces were rendered for 
or upon the vessel. The libelants did not know, when they entered 
into the contract, who was the owner of the Wandrahm, did not 
know the Morse Company, and neither made inquiries as to their 
crédit nor about the ownership of the A^essel. The bill was made 
ont against the Morse Company. Edward P. Morse appeared as 
claimant, and answered the libel, which was dismissed by the dis- 
trict court upon the ground that the évidence showed that the 
libelants relied on the crédit of the Morse Company alone. The 
district judge says in his opinion: 

"In View of ail the clrcumstances, the situation of the vessel, and the fact 
that the libelants' contract with the Morse Iron Works made no allusion to 
the crédit of the vessel, I am of the opinion that the évidence does not justify 
holding that the libelants furnished the labor and material on the crédit 
of the vessel, but, on the contrary, shows that the libelants relied on the 
crédit of the llorse Iron Works alone. Upon this ground the libel Is dis- 
missed." 

It is apparent that the Morse Company were the contractors for 
the repairs of the steamship; that the owners had given them no 
power to make contracts which should bind the vessel, and that 
the libelants were, in fact, subcontractors, who had agreed with the 
contractors to perform some services upon the vessel at the port 
of Québec. By the maritime law, apart from state statutes, when 
materials are furnished by a subcontractor, to be used upon a vessel, 
in pursuance of a contract made by him with the person who is 
known to be the contractor for the repairs of the vessel, and not 
to be the agent of the owners, the sale is obviously made on the 
account of the contractor, and upon his crédit It is the ordinary 
case of a sale by one individual to another individual, who is the 
sole debtor. If the contractor for repairs upon a vessel is not au- 
thorized to employ men or buy materials upon the crédit of the 
owners of the vessel, and the employés or the material men hâve 
knowledge of this state of facts, they can hâve no valid lien for 
services or materials furnished the contractor and used upon the 
vessel. In the absence of knowledge of the nonagency, the subcon- 
tractor may hâve been misled by the apparent power to bind the 
vessel which the acts or conduct of the owners permitted the con- 
tractor to hâve, and thus a valid lien will be placed upon the 
vessel. Smith v. Railroad, 1 Curt. 253, Fed. Cas. No. 13,039; The 
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Whitaker, 1 Spr. 229, Fed. Cas. No. 17,524. So, also, the person 
in actual command of the vessel as master, though by fraud, aa 
against the owner, may create a valid lien in favor of a material 
man who has no notice of circumstances to create suspicion of the 
pretended master's authority. The Sarah Harris, 13 Blatchf. 503, 
Fed. Cas. No. 12,347. In this case the Morse Company, who, upon 
the face of their letters, déclare that they are shipsmi+hs and ma- 
chinists, ask for the per diem charge for pumps and men to be used 
in case of emergency upon a steamer which they propose to bring 
to New York, after having made temporary repairs upon her. It 
is hardly possible to think that the libelants had adéquate reason 
to suppose that this firm of shipsmiths was the agent of the owner 
which had done nothing to constitute the contractors as its agents 
or to hold them out to the world as such. The Eledona, 10 Blatchf. 
511, Ped. Cas. No. 4,341. When the agreement between the libel 
ants and the contractors was made, the latter were not in the occu 
pancy of the vessel, and so were not apparently in command. The 
great majority of cases upon the subject of liens in favor of material 
men arise when the goods or services are ordered by a master, 
or the agent of the owner, or some person in the manifest posses- 
sion and control of a vessel in a foreign port, and who is seeking 
for necessary supplies; and in such cases presumptions of necessity 
and of power attend the acts of apparent agents which do not exist 
in this case. The circumstances which are shown in this record 
are very différent, and, unless it can be said that a contract for 
necessaries to be furnished in a foreign port binds the vessel, when 
made by the libelant with a mechanic, neither master, owner, agent, 
nor charterer, and not in an apparent position of agency, made with- 
out inquiry as to his authority, and without any manifested intent 
by either party to bind the vessel, this libel eannot be sustained. 
The facts disclosed in the shipsmiths' proposition called upon the 
libelants to make inquiry as to their relations to the vessel, and 
their power to bind it, if security upon her was desired. When a 
person, whose relation to the vessel is unknown, but who is not 
the apparent agent of the owners, who are unknown, but who can 
readily be ascertained, malies a contract for something to be done 
upon the vessel, in the Une of his known business as a mechanic, 
the co-contracting party is put upon inquiry to ascertain the powers 
which the stranger possesses. If no such inquiry is made, and 
nothing is said about the crédit of the vessel, the inference is that 
the material man was satisfied with the security of the sole debtor, 
and the mère subséquent déclaration of the libelant that he fur 
nished the material s upon the crédit of the vessel will not vary the 
. conclusion which is to be drawn from his conduct when the contract 
was made. The decree of the district court is afiirmed, with costs. 
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SMITH et al. v. ROBERTS. 

(Circuit Court of Appeals, Third Circuit April 26, 1895.) 

No, 7. 

DEMUBRAaB— DiSCHARGB "WlTH ALL DisPATCH. " 

Deiay arising from the fact that the ctiarterers hâve a number of 
other vessels in port, whose cargoes of sugar they are unloading, and 
to M'hich they cliose, for tlieir own convenienee or business purposes, 
to fumish ail the avallable weighers, constitutes a fallure to give the 
vessel the dispatch to which she was entitled under a charter which re- 
quired her discharge "according to the custom of the port of discharge, 
with ail dispatch." 

Appeal from the District Court of the United States for the East- 
em District of Pennsylyania. 

This was a libel in personam by Grifflth Eoberts, master of the 
steamship Stuart Prince, against Pierre J. Smith and Charles Schip- 
per, trading as Smith & Bohipper, to recover démarrage for delay 
in the discharge of cargo. The district court rendered a decree for 
libelant, and the respondents appealed. 

In the district court the following opinion was flled by BUTLEE, 
District Judge: 

It is admitted that this case is governed by Smith v. Harrlson (recently de- 
eided by this court) 50 Fed. 565. I will not therefore enter on a statement 
of the facts, or a discussion of them. The vessel was not glven the dispatch 
contracted for, and the respondents are answerable In damages. A com- 
missioner will be appointed to décide the amount In this case modem 
scales were used for weighing, but the cargo was not taken as rapidly as the 
contract required. I do not understand it to be denied that there was 
delay, but it is asserted In justification that this arose in part from fallure 
of the government to fumish necessary weighers, and in part from wet 
weather. Without considering whether the cargo, or a part of It ratber, 
should not hâve been taken on the wharf, in advance of weighing if such 
scarcity exlsted, or whether proper efforts were made as early as should bave 
been done, or whether an unavoldable scarcity would excuse the respond- 
ents' fallure to comply with the contract, it seems to be a sufiicient answer 
that the respondents had an abundance of weighers, but unfortunately for 
the libelant found other use for them. Unmindful of thelr obligations to him, 
they assumed numerous simllar obligations to other vessels arrlving at the 
same time; and if they were unable to afford hlm more weighers It may 
be attributed to this cause. It was thelr duty to be prepared to take the 
cargo with the dispatch described — "ail possible dispatch"— to leave no 
reasonable effort untrled to be so prepared. To place obstacles In the way 
of carrylng out the contract would be a plain disregard of thelr duty, and 
delay arising from such obstacles they would necessarily be responsible 
for. Of course they were not required to suspend their ordlnary business 
by abstinence from enterlng into such contracts with others. But they were 
bound to remember the facillties for dlscharging such cargoes and their 
prevlous undertaklngs, and contract accordlngly. 

In addition to the authorltles clted in the former case (Smith t. Harrlson) 
section 614 of Carver on Carriers is referred to. 

G. Heide Norris and Henry R Edmunds, for appellants. 
Horace L. Cheyney and John F. Lewis, for appellee. 

Before ACHESON, Circuit Judge, and GBEEN and BUFFINa 
TON, District Judges. 
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ACHESON, Circuit Judge. By the terms of the charter party, 
the cargo of tlie Stuart Prince was "to be discharged, according to 
the custom of the port of discharge, with ail dispatch." The dis- 
trict court held that the vessel was not given the dispatch contract- 
ed for, and that the respondents were liable for démarrage at the 
stipulated rate for the undue détention; and it was decreed that 
the libelant recover demurrage for 3 days and 10| hours. The ap- 
pellants, we think, hâve no good reason to complain of this resuit 
Under the proofs, the appellants were answerable for the demur- 
rage allowed, upon any admissible construction of the above-quoted 
clause of the charter. In fixing the amount of the demurrage, the 
commissioner made allowance for the wet weather which inter- 
rupted the unloading of the vessel; and, upon a careful considéra- 
tion of the évidence, we are entirely satisfled that the other delay 
in the discharge of the cargo was not owing to any custom of the 
port of Philadelphia, but was caused solely by the un justifiable 
conduct of the consignées. There was no lack of weighers in any 
such sensé as would excuse the respondents. The consignées at 
that time had in port a number of other vessels, whose cargoes of 
sugar they were unloading, and, for their own convenience or busi- 
ness purposes, they chose to furnish to those vessels weighers 
who might hâve been employed in discharging the Stuart Prince, 
and should hâve been so used, in order to give that vessel the dis- 
patch to which she was entitled under her charter party. 

The decree of the district court is affirmed. 



THB ARMONIA, 

THE rp:druth. 

PBNOO V. CORY et aL 

(District Court, B. D. Pennsylvanla. Aprll 8, 1895.) 

No. 64. 

1. CoLusiON— Vessel Anchobkd at Night— Burden of Proof. 

While It l8 true, in gênerai, that a vessel under way, which colllde» 
wlth one at ànchor, is presumably in fault, yet the burden of proof la 
not upon her when It appears that the anchored vessel was in a channél 
at nlght, and the pleadings rai se the question whether she was In a 
proper place, exhibited a proper light, and maintained a watch. 

9. 8amb. 

Where a vessel anchored in a channel at nlght was run into by a ves- 
sel under way, hdd, on the évidence, that the anchored vessel was in a 
proper place, had up a proper llght, and maintained a watch; and hçld, 
therefore, that the moving vessel should be presumed to hâve been in 
fault, and that it was unnecessary to détermine In what the fault con- 
slsted, more partlcularly than that she failed to Iceep away, as her duty 
required. 

This was a libel by Dpmenico Penco, maater of the bark Armonia, 
against John Cory & Sons, owners of the steamer Redruth, to re- 
cover damages resulting from a collision. 
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Edward P. Pugh and Henry Planders, for libelant 
Convers & Kirlin, for respondents. 

BUTLER, District Judge. The ship collided with the bark while 
tfee latter was at anchor in Delaware Bay, about a mile eastward of 
the buoy on the lower end of Joe Flogger Shoal, April 21, 1893. 
The tide being ebb the bark swung head upward. The ship was 
passing down, and in an endearor to cross the bark's bows, when 
very near, struck her forwàrd, inflicting damage, severing the an- 
chor chain, and setting her adrift 

The libel asserts that the bark was anchored where such vessels 
customarily lie ; that the proper light was up ; that a vigilant watch 
was maintained ; and that the collision was the resuit of the ship's 
fault alone. 

The answer dénies thèse allégations, charging that the bark was 
anchored in mid-channel, that she had no light and no watch. 

If the bark was anchored in a usual place for such vessels, had 
the required light, and maintained a proper watch, there is no 
room to doubt the respondents' liability. 

It was her duty to keep off, and under such circumstances she 
can hâve no excuse for net doing so. There is no suggestion of 
inévitable accident, nor anything to warrant it. 

The évidence respecting the light, and place of anchoring, is 
conflicting and irreconcilable. If the burden of proof in thèse 
respects, was on the respondents, I would hâve no hésitation in 
deciding against her. I incline to believe however, indeed I do 
believe, that it is not. It is common to say, where a vessel under 
way collides with one at anchor, that she is presumably in fault; 
and this is usually true. Where, however, the anchored vessel is 
in a channel, after night, and the question whether she was in a 
proper place, exhibited a light and maintained a watch, is raised 
by the pleadings, the burden is I think on her. 

As respects the question of watch I hâve no diificulty. The 
évidence shows that a watch was maintained, with customary vig- 
ilance. The watch's duties are not those of a lookout. They are 
well described by the pilots of both vessels. If a light was up the 
watch had nothing to do but see that it was kept bright, and re- 
port any change in the situation of the vessel or surrounding cir- 
cumstances which required attention. It was not his duty to 
exhibit a torch to approaching vessels, or in any other way attempt 
to supplément the warning which the light afforded. Such an 
attempt would be as likely to do mischief as good. 

As respects the question whether the bark was anchored in a 
proper place, I hâve little difflculty. The channel at this point 
is two miles wide, for deep draught vessels; and the mies applica- 
ble to narrow waterways are therefore inapplicable. Whether 
she might anchor anywhere in the channel, and whether the stat- 
utes of Delaware apply to the locality I need not décide. She was 
not on the "range lights," for there are no such lights hère. I am 
satisfled she was anchored to one side of mid-channel, and where 
such vessels customarily lie. Pilots Maule and Long, respondents' 
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■witnesses, admit that vessels anchor about the fourth of a mile from 
the center. The witnesses most likely to know where she was are 
her pilot and offlcers. It was the duty of the pilot, who was fa- 
miliar with the locality to sélect a proper place; his own safety 
and his duty, as well as the safety of the vessel and her crew, re- 
quired this. He and others on board testify that he went over 
towards the western side about the fourth of a mile from the cen- 
ter, and there anchored, where such vessels usually lie. The tes- 
timony on the other side is unsatisfactoi^; the witnesses from the 
ship judge she was in mid-channel because they found her in their 
front. But it is fair to présume that they do not know whether 
they were in mid-channel or not. There was no necessity to run 
there, and they were as likely to run to the one side or the other 
as not. Their subséquent recollections respecting it are unreliable. 
The conclusion formed from flnding the bark near mid-channel 
when the ship returned, after the accident, is un justifiable. When 
the anchor chain was broken she drifted with the tide, and was 
as likely to go to mid-channel as elsewhere. 

The question of light is much more serions. The witnesses on 
each side are numerous, and their statements are so contradictory 
that it is diflacult to avoid the conclusion that some of them bave 
intentionally falsifled. The witnesses from the bark testify, some 
of them, that they prepared and hoisted the light when she an- 
chored; others that they saw it up repeatedly during the night, 
and also directly after the accident and later in the morning. The 
several indiriduals who constituted the watch at différent periods 
of the night, and whose duty it was to observe the light, ail say 
it was up, burning brightly. Eoland, a pilot, who passed down in 
charge of a vessel an hour or more before the collision, says he 
saw the bark at anchor with the usual light up. On the other 
hand witnesses from the ship say no light was up; that the bark 
was in total darkness, no light being exhibited anywhere. They 
say also that after passing they saw an anchor light put up; that 
it was carried from the stern forward and hoisted. There are 
several circumstances that tend to cast suspicion on this testimony. 
It seems incredible that no light whatever should hâve been up on 
the bark. The witnesses contradict each other respecting the time 
when a light was carried forward and hoisted. When the pilot 
and master, or mate, came aboard the bark, after the ship's return, 
they did not complain that no light was up, but that it was dim; 
and according to the statement of the original answer flled, this 
was their complaint subsequently. It is there said, and solemnly 
sworn to, that such was the bark's fault, in this respect; not that 
no light was up, but that it was smoked and dim. It is impossi- 
ble to explain away such a fact, as the respondents now seek to do. 
Then again it seems incredible that the bark would thus hoist a 
.light in the faces of thèse witnesses, upon whom she desired to 
impose a belief that the light was up before the accident. 
It would be the plainest admission of fault. The several witnesses 
from aboard the bark testify that no light was hoisted after the 
collision; but that a light was carried from the stern forward, to 
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examine the injury sustained; and that this is Une whole foundation 
of the story that a light was put up after the accident. The wit- 
uesses from the ship are corroborated by the testimony of Pilot 
Maule, who says he passed down shortly before the collision, and 
saw a vessel at anchor in this vicinity without an anchor light, that 
he did net recognize her as the "Amionia" or know who she was, 
but that he saw no other vessel at anchor near; that he spoke of 
the fact on reaching his destination; and it is testified that he did 
80 speak. This testimony is certainly important; but it is not more 
80 than that of Pilot Roland who says he passed down a little earlier 
and saw the bark at anchor, recognized her, and that her light was 
up burning brightly. Of course, it is possible that Mr. Maule saw 
another vessel, but this is not probable. What is remarkable, how- 
ever, is the fact that he too says the vessel had no light whatever 
— a statement that it is difficult to crédit. The ship's forward look- 
out testifles that he saw three lights ahead when approaching the 
vicinity in which the bark lay, two large ones, apparently shore 
lights, and one small, apparently a vessel's light, which he reported 
to the pilot When asked the direct question whether the latter 
was on the bark he said, "No." But how could he know? He did 
not see it elsewhere, and says he did not observe it after passing. 
The pilot recollects the report, but explains that the light was not 
on the bark. The explanation, however, is not very satisfactory. 

I will not pursue the inquiry. It is sufflcient to say that after 
careful examination and reflection I am convinced that there is a 
decided prépondérance of évidence in favor of the libelant's alléga- 
tion that the light was up; and I therefore, so find the fact. It 
results that the ship must be condemned — that she had no excuse 
for coUiding with the bark. It is true that those on board testify 
to a full .discharge of duty, as is common in such cases; but this 
testimony cannot be credited, in view of the collision, under the 
circumstances stated. While it is unnecessary to détermine what 
tihe ship's fault consisted in, more particularly than that she failed 
to keep off, I incline to believe that it was in her failure to give 
proper attention to the report of her lookout. 

I see nothing in the suggestion that the bark should hâve changea 
her position when the danger became apparent. She could not 
do so without raising her anchor and this required time — ^much more 
than the circumstances afforded. 

A decree must be entered for the libelant 
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(Circuit Court of Appeals, Second Circuit April 16, 1895.) 

Collision in East Eiver — Tug and Fbrryboat — Ovbktaking Ve88Kl— 
SuDDBN Sheer — Incompétent WnEELSMAN. 

Where a tug coming down the East river, upon emerglng from the 
eddy into the flood tide at Corlear's Hook, was swept by the current 
agalnst an overtaklng ferryboat, hdd, that the tug was In fault, belng 
in charge of an incompétent wheelsman, either because he neglected to 
port hls wheel In due season, or to do so sufflciently to neutralize the 
«ffect of the cross current 63 Fed. 172, afflrmed. 
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8. SAME— OVERTAKING Vesskl— Dtjtt to Keep Atvat. 

The law does not impose upon an overtakîng vessel the obHgatlou 
of anticipatlng Improper navigation on the part of the other vessel. 
Seld, therefore, that a ferryboat, comlng down the East river, whlch 
attempted to pass a tug on the port side, Just as the latter was emerging 
from the eddy Into the cross cnrrent created by the flood tlde at Corlear*» 
Hook, was not In fault In not allowing more than 100 feet between ttaem. 
63 Fed. 172, reversed. 

8, Samk — Navigation of East River — Violation op Statutobt Rules. 

A vessel whlch violâtes the state statute requlrlng vessels to keep a» 
near as possible in the center of the East river Is not, on that account, to 
be condemned for a collision which would not hâve occurred If the other 
vessel had exercised ordlnary care. 63 Fed. 172, reversed. 

Appeal from the District Court of tlie United States for the 
Southern District of New York. 

Thls was a libel In personam by Mary Klllien, as administratrlx of Martin 
Killlen, her husband, to recover damages under the New York statute for 
the death of the deceased, who was a fireman on the tugboat William H. 
Walker, on the afternoon of June 13, 1893, through an alleged négligent 
collision between the Walker, owned by the respondent Hyde, and the 
ferryboat Garden City, owned by the respondent the Long Island Rallroad 
Company. The district court found that both vessels were In fault for the 
collision, and entered a decree against both for ?5,000, being the full amount 
allowed by the statute. 63 Fed. 172. The collision occurred on the East 
river, from 200 to 300 feet o£C the New York docks, abont opposite the 
marble yard, just below the tum of Corlear's Hook. The weather was clear 
and pleasant; the tlde, strong flood. Both boats were going down river,— 
the Garden City, on one of her regular trips from Hunter's Point to James' 
slip; the Walker, going down under one bell, near tlie docks, looking for a 
job. About 200 feet in front of them was the transfer tug No. 5, also going 
down. AU three boats had come to a stop, just above the Grand Street 
ferry, for two ferryboats of that Une on the New York side, one coming out 
of that ferry, and another going in. At that time the Garden City was a 
little outside of the Walker, and about 200 feet astem of her. As soon as 
tlie inward-bound ferryboat at the Grand Street ferry would permit them to 
pass, the three boats started ahead, the Garden City sheering at first some- 
what outwards into the river, but soon putting her wheel to port, and turning 
her head down the river. When the tug reached Corlear's Hook, and 
emerged from the eddy into the flood tide, she lost control of her move- 
ments, and took a sheer of about 100 feet to port, striking the Garden City,. 
and causlng the death of libelant's husband. 

William J. Kelly, for appellants. 

E. H. Taft and T. M. Taft, for appellee. 

Before WALL ACE, LACOMBE, and SHIPMAN, Circuit Judges. 

WALLACE, Circuit Judge. We agrée substantially with the 
opinion of the district judge in regard to the facts of the collision 
out of which this suit arises. The appellant's ferryboat, the Garden 
City, had nearly overtaken the tug Walker, and was about to pass 
her on her port side, upon a courae not more than one hundred 
feet away from her, when the tug, as she emerged from the eddy 
into the flood tide at Corlear's Hook, lost control of her move- 
ments, and was swept by the strong current against the starboard 
side of the Garden City. That the tug was improperly navigated 
is clear. In rounding the Hook on such a course as the tug took, 
when there is a flood tide, a strong cross current is encountered a» 
soon as a vessel passes out of the eddy into the true tide, which 
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will sheer the vessel to port. The tendency to such a sheer is ifo 
be anticjpated, and is usually neutralized by keeping the Tessel 
sufiaciently under a port wheel. The tug on the occasion in ques- 
tion was temporarily in charge of an incompétent wheelsman; and 
either because he neglected to port his wheel in due seaSon, or to 
do so sufiQciently, she took a rank sheer, and he lost command of 
her moTements. We fully agrée with the district judge that the 
tug was in fault for the collision. We are unable, however, to 
agrée with his conclusion that the ferryboat was also in fault. 
The master of the Garden City was at the wheel of his vessel, as 
was also a wheelsman. They were watching the moTementa of 
the tug. There was ample room to enable the Garden City to pass 
the tug safely on her port side, no vessels were approaching to 
embarrass her in the effort to do so, and there was no conceiv- 
able reason why her master should attempt to direct the course of 
his vessel dangerously near to that of the tug. The sheer of the 
tug was observed, and, as soon as the master and wheelsman of 
the Garden City saw that there was danger of collision, they 
reversed her engines and starboarded her wheeL Doubtless the 
Garden City was not beiug navigated as near as possible in the 
center of the river, as the terma of the state statute, applicable 
to the East river, required; but this, as we hâve frequently had 
occasion to décide, should not condemn her for the conséquences 
of a collision, which, notwithstanding her présence there, would 
not hâve occurred if the other vessel had exercised ordinary care 
to avoid it. Only such vessels can invoke the violation of the 
statute as an actionable fault as hâve been prejudiced by it, either 
because their own movements hâve been embarrassed by the prés- 
ence of the offending vessel, or because they hâve omitted to take 
some précaution in ignorance of her présence, which they might 
otherwise hâve avoided danger by adopting. As an" overtaking 
vessel, it was the duty of the Garden City to keep ont of the way 
of the tug; and in this behalf it was incumbent upon her, when 
shaping her course to pass the tug, to allow a sufflcient margin for 
safety, taking into considération ail the incidents of the situation ; 
among them, the tendency of the crôss current to deflect the course 
of the tug. The master of the Garden City was an experienced 
navigator, His vessel was on one of her regular trips, over a 
route which he had pursued for 27 years. He was perfectly fa- 
miliar with the tides and currents around the Hook. Intrusted with 
the responsible command of a ferryboat, he had every incentive to 
be prudent. His vessel could gain no advantage by hugging the 
shore or cpowding upon the course of the tug. He undoubtedly 
knew what reasonable allowance ought to be made for the influence 
of the cross current upon the course of the tug, and the dictâtes of 
ordinary prudence en joined upon him the necessity of making such 
allowance. He deliberately chose a course which in hia judgment 
at the time was suffl«iently putside the tug's course to be a safe 
and prudent one. We think his judgment, formed under such 
circumstances, was not a raah one, or one which should be pro- 
QOUBced erroneous merely because subséquent events hâve shown 
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that there would not hâve been a collision if he had pursued a 
courBe further to port. The witnesses do not attribute the col- 
lision to an ordinary contingency of navigation. The master of 
the tug testifies that, just as the Garden Oity began to corne 
abreast of the tug, her bow lapping the stern of the tug, she took 
a sheer of 100 feet to starboard. The wheelsman of the tug 
testifies that the Garden City took a rank sheer, and came right 
for the tug. The testimony of thèse witnesses, although gen- 
erally discredited, is of some value, as showing the best theory 
they can invent in exculpation of their own vessel. The évi- 
dence amply supports the opinion of the district judge that the 
tug swung to port because of the faulty navigation of her wheels- 
man. In view of ail the testimony in the record, we are satisfied 
that the course of the Garden City was shaped sufaciently far 
on the port hand of the tug to hâve enabled her to pass the tug 
safely, allowance being made for ail the ordinary exigencies of 
navigation, if the tug had not been guilty of an unnecessary and 
culpable sheer to port, and that the collision would not hâve taken 
place if the tug had been handled with reasonable care and skill. 
The law does not impose upon an overtaking vessel the obliga- 
tion of anticipating improper navigation on the part of the other 
vessel. By this we do not mean that the overtaking vessel may not be 
guilty of contributory fault, when the circumstances indicate that 
the other vessel is under incapable management, or is about to 
neglect in any respect the duty of reasonable care and prudence. 
There are circumstances under which one person ought to foresee 
and provide against the négligence of another; but ordinarily an 
act, though négligent, is not the proximate cause of an in jury, 
when but for the intervening négligence of another the injury would 
not hâve been inflicted. Lane v. Atlantic Works, 111 Mass. 136; 
Cuff v. Eailroad Co., 35 N. J. Law, 32; Vicars v. Wilcocks, 8 East, 
1; Daniel v. Eailway Co., L. R. 5 H. L. 45. "A finding that négli- 
gence, or an act not amounting to wanton wrong, is the proximate 
cause of an injury, is not warranted unless it appear that the injury 
was the natural and probable conséquence of the négligence or 
wrongful act, and that it ought to hâve been foreseen in the light 
of the attending circumstances. Where there is no intermediate 
efficient cause, the original wrong must be considered as reaching 
to the effect, and proximate to it." Kailway Co. v. Kellogg, 94 
U. S. 469. In the présent case there were no circumstances to 
indicate to the master of the Garden City that those in charge of 
the tug were not compétent to navigate her properly, or that there 
was any reasonable likelihood that they would lose control of her 
movements. We conclude, therefore, that the owner of the Garden 
City was erroneously adjudged liable for the conséquences of the 
collision. The decree of the district court is reversed, and the oanse 
remitted to the district court, with instructions to dismiss the libel 
as to the Long Island Bailroad Company, the appellaat 
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LOOMIS et al. v. ROSENTHAL. 

(Carcuit Court, D. Oregon. March 28, 1895.) 

No. 1,035. 

Pbdbbal Courts— Jtjbisdiction—Citizenship—Changb of Rbsidbnoe. 

L. and S., -wiio alleged that they were citizens of the state of Wash- 
ington, brought suit In the United States circuit court agalnst E., a citizen 
of Oregon. It appeared that L., for six years before her husband's death, 
resided with hlm in Oregon; that before her husband's death ehe had 
contemplated bringing the suit; that In a few months after hls death 
she- removed wlth her children to her mother's home in Washington, 
taking some articles of personal property, but leavlng the bulk of her 
fumiture In Oregon, -where she owned a bouse and lot; that she re- 
mained a ferv months In Washington, and then retumed to Oregon, 
ostenslbly to secure the beneflt of better schools for her children. L. 
testi&ed that she Intended, some time, to return to Washington, and that 
she regarded her mother's farm, In that state, as her home, but her 
testlmony, as to her purpose in returning to Oregon and her stay there, 
was amblguous. Hdd, that L. was a citizen of Oregon, and the fédéral 
court had no jurisdiction of a suit between her and another citizen of 
that state. 

This was a suit by Katie J. Loomis and Olive S. Swafford against 
Lewis Rosenthal to liave the défendant declared trustée of cer- 
tain real estate. The cause was heard on the pleadings and proofs 
as to the citizenship of one of the complainants. 

Deady & Metcalf, Dell Stuart, and Mary A. Léonard, for com- 
plainants. • 

Joseph Simon, C. J. McDougall, and Wallace McCamant, for de- 
fendant 

GILBERT, Circuit Judge. The complainants, as the heirs at 
law of J. V. Olary, deceased, bring a suit against the défendant, 
and pray the court to hâve him declared the trustée of certain 
real estate, which was sold by him as administrator of the estate 
of said J. V. Olary, at which sale it is alleged the défendant was 
indireotly the purchaser, and to require him to reconvey the same 
to the complainants. The bill allèges that the said intestate left 
surviving him three children and his widow, and that the widow 
and the other heir hâve conveyed their interests in said land to 
the complainants. Upon the final hearing the défendant moved 
to dismiss the suit for want of jurisdiction, upon the ground that 
one of the complainants is a citizen of the same state with the 
défendant The complainants alleged in their bill that they were 
citizens and résidents of the state of Washington. The défend- 
ant made no formai plea to the jurisdiction, but in his answer 
traversed thèse averments of the bill. Upon the issue so made, 
the parties took testimony conceming the citizenship and rési- 
dence of Katie J. Loomis, one of the complainants. The évidence, 
in substance, is that she and her husband had resided in Oregon 
for six years preceding the latter's death, which occurred upon 
the ISth day of February, 1892. Before that time she had con- 
templated bringing the présent suit, and had engaged couusel for 
v.67F.no.4 — 24 
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that parpose. On the 2d of April, 1892, she testifles that she re- 
moTed with her five children to her mother's fann in Olarke county, 
Wash., intending to make that place her home. The évidence is 
that she took with her some personal property, — bedding, cloth- 
ing, chairs, and a sewing machine,^but the greater portion of her 
furniture was left at her former home in Portland. She remained 
with her mother in Clarke county, Wash., for some months, — the 
exact time is not stated, — when she returned with her children 
to Portland, where she resumed housekeeping, presumably with 
the furniture that she had left, and where she has since resided. 
Her explanation of her return is that she came back for the pur- 
pose of educating her children, since the schools which were ac- 
cessible from her mother's farm were inferior to, those at Port- 
land. She testifled that she might remain in Oregon until the 
éducation of her children should be complète, but that her home 
is with her mother, and that she intends ultimately to return 
there. During ail the time referred to she has owned a house 
and lot in Portland, but in the state of Washington she has owned 
no real property, has had no rented house, nor a rented room, nor 
any place which she could of right call her home. The most that 
she can claim is that a home is and has been offered her with her 
mother and her stepfather, and that by their permission she con- 
siders their home hers, and that she has left at their house a few 
articles of personal property. This suit was begun upon the 19th 
day of May, 1892. Was Mrs. Loomis at that date a citizen and 
résident of the state of Washington? In determining this ques- 
tion, the court must be guided by her acts as well as by her 
déclarations. If she removed her résidence in good faith from 
Oregon to Washington, intending to réside there permanently, and 
still entertained that intention at the commencement of the suit, 
she was a citizen of Washington, no matter what may hâve been 
her purpose in so doing, and her status as a citizen of that state 
would not be affected by the fact that she subsequently returned 
temporarily to Oregon. But in dealing with the question of citi- 
zenship, as affecting one who for years had been a citizen of Ore- 
gon and removed therefrom for a few months^ during which in- 
terval she commenced a suit in this court, which as a citizen of 
this state she could not hâve done, and thereaf ter returned to 
Oregon, and to her former possessions, where she has since re- 
sided, there must be other and more convincing proof than mère 
déclarations of her relation to the state of which she claims to be 
a citizen. Her mother's farm in Clarke county, Wash., is but a 
short distance from Portland, and is easily accessible therefrom. 
The condition of the schools there was as readily aseertainable 
before the removal as after. Her rétention of her property and 
household furniture in Portland, her short sojourn in Washing- 
ton, together with the other circumstances in the case, ail point 
to the conclusion that her removal from Oregon was accompanied 
with a présent intention to return as soon as she could do so 
without defeating the jurisdiction of this court. There itS mueh 
in the lajiguageof her testimony to indicate this. Shè says, for 
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Instance, that in removing to Washington on April 2, 1892, it was 
her "Idea to stay there pennaneûtly." This is far from saying 
that it was her deflnite intention to remain there, or that she 
still entertained that intention six weeks later, when she com- 
menced the suit. A portion of her testimony was as follows: 

"Q. Isn't it a fact that you intend to remain hère until your chiidren hâve 
completed their éducation? A. I can, if I see fit, or I can go there. Q. Isn't 
It your présent purpose to remain hère until your chiidren complète their 
éducation? A. No; not altogether. Q. What is your présent purpose about 
them? A. I do not seem to hâve any. Q. You haven't any well-defined idea 
about what you intend to do about going bacli there or staying hère? A. O, 
I intend to go bacli there some time. Q. ïou don't Isnow, then, when you 
will go? A. No." 

This case is Tery similar to that of Morris v. Gilmer, 129 XJ. 8. 
315, 9 Sup. et. 289, where it was held to be the duty of the trial 
court to dismiss a cause brought by a plaintiff who had involted 
the jurisdiction of the court by virtue of his removal to another 
state, in which it appeared that he had no purpose to acquire a 
domicile or a settled home. 

It is contended that the cause should aiso be dismissed as to 
the other complainant, for the reason that as to her the suit was 
commenced collusively, and without her consent or Iinowledge. 
The évidence does not sustain this contention. While the testi- 
mony is that she did not directly employ the counsel who repre- 
sent her, there is évidence sufBcient to prove that through com- 
munication with her co-complainant she was aware of the latter's 
action in instituting the suit, and consented thereto. But, since 
the suit must be dismissed as to one of the complainants, it nec- 
essarily follows that a like order must be made as to the other. 
In a suit such as this, brought to enforce a trust in real estate, 
upon the ground that the défendant has wrongfuUy purchased the 
same, ail the heirs of the intestate, or at least ail who repre- 
sent their interests, are indispensable parties, and without their 
présence the court is powerless to render a decree affecting the 
merits of the controversy. Hoe v. Wilson, 9 Wall. 501. The bill 
will therefore be dismissed, without préjudice, at the oost of the 
complainants. 

THTJRBER v. MILLER et al. 

(Circuit Cîourt of Appeals, Bighth Circuit Aprll 18, 1895.) 

No. 523. 

1. Removal of Causes — Sepabablb Controverst. 

In an action against several défendants, where the plaintiffs complalnt 
States but a single cause of action, the interposition of separate défenses 
by the différent défendants does not make a separable controversy wlth 
each, which can be removed to a fédéral court without the removal of 
the wl}ole cause. 

S. BAME — FOEBCLOSURK OF MORTGAGE. 

In a suit in a state court for the foreclosure of a mortgage, to whlch 
the heirs and executors of the mortgagor and certain creditors, claimlng 
liens on the mortgaged premises, were made parties, one of said cred- 
itors Qled a pétition for the removal of the cause to the fédéral court, 
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alleglng that a mortgage heJd by him was superlor to plalntlff's mort- 
gage and that he deslred to Utlgate such daim of prlority. Hdd, that 
there was no separable controversy between plaintif! and sucli créditer. 

8. Samb— Rbsidencb dp Défendant. 

The same restriction as to the résidence of the défendant which is 
expressed In the second and fourth clauses of section 2 of the act of 
August 13, 1888, relative to the removal of causes to the fédéral écarts, 
Is ImpUed also In the thlrd clause; and a défendant cannot remove from 
a State to a fédéral court a separable controversy between the plalntlfC 
and hlmself, unless he is a nonresident of the state where the suit 1b 
brought Per Oaldwell and Thayer, Circuit Judges. 

Appeal from the Circuit Court of tlie United States for the Dis- 
trict of South Dakota. 

This suit was commenced In the circuit court of Lawrence county, S. D., 
by Horace K. Thurber, appellant, agalnst Mary C. Miller, Arthur James 
Miller, and Thurber Chumasero Miller, as helrs at law of James K. P. 
Miller, deceased, and Joseph Swift, E. B. Beècher, and William H. Swift, 
executors of the estate of James K. P. Miller, deceased, Addlson W. Hastle, 
trustée, Fred T. Evans, the clty of Deadwood, and Lawrence county, S. D., 
to foreclose a mortgage made by James K. P. MUler, in his lifetime, to the 
plaintiflf, on certain real estate In Deadwood, S. D. The blU averred that 
defbult had been made in payment of the mortgage debt, which It was 
alleged amounted to $61,900, and concluded wlth the usual prayer for a 
decree and sale of the mortgaged premises. Fred T. Evans, on hls own 
motion, was made a party défendant to the suit. In his pétition to be made 
a défendant he stated that the défendant Addlson W. Hastle was a trustée 
in a mortgage executed by James K. P. Miller to him; that the mortgage 
was given to secure payment of a promlssory note for the sum of $7,850 
made by the mortgagor Miller to Evans; that "Evans Is the sole beneficlary 
of said mprtgage, and that the same was talien In the name of Addison W, 
Hastie, trustée for said Evans, and for no other person; that the plaintiff 
herelh, Horace K. Thurber, allèges In hls complalnt that the said mortgage 
Is subject to, and inferior In right to, plalntlff's mortgage, and bas made 
the said Addison W. Hastie, trustée, a party défendant for the purpose of 
determining the priority between the said two mortgages; that the claim of 
the platntlff In this action is made adversely to the rights of said Fred T. 
Evans, and he therefore desires to Utlgate the question dlrectly wlth him." 
An order was entered on the 29th of August, 1891, maklng Evans a défend- 
ant. An amended bill was afterwards flled, which made Evans a défendant 
In this state of the record, Evans, on the 2d day of October, 1891, flled hls 
pétition to hâve the cause removed to the circuit court of the United States, 
alleging as the sole ground for the removal: "That there is in said suit 
a controversy which is whoUy between cltlzens of différent states, and which 
cani be fully determlned as between them, to wlt, a controversy between 
your said petitioner, who avers that he was at the tlme of the bringing of 
this suit, and still is, a citizen of the state of South Daliota, and the said 
plaintiff, Horace K. Thurber, who, as your petitioner avers, was then, and 
still is, a citizen of the state of New Yoriî. That the said controversy is of 
the followlng nature, namely: Said action is brought by plaintiff against 
said défendants for the foreclosure of a certain mortgage alleged to hâve 
been executed by -said James K. P. Miller in his lifetime to said plaintiff" 
on the lands deseribed In the blU, to secure the payment of certain debts 
therein set forth, and that the plalntiflC allèges that hls mortgage is senior and 
superlor "to a certain mortgage made, executed, and dellvered to A. W. 
Hastie, as trustée for this petitioner, by said James K. P. Miller, and cover- 
Ing and Incladiing the same real estate, to secure the payment of a certain 
promlssory note made and dellvered to said Miller by this petitioner, dated 
November 26, 1888, for the sum of $7,850, due two years after date. This 
défendant wlll Inslst and show to the court that the lien of his mortgage 
is prlor and superlor to that of the plaintiff." Upon the filhig of this pétition, 
the state court made an order for the removal of the causé into the circuit 
court of the TJnlted States, and upon flUng a trauscript of the record in 
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that court the cause progressed to a final decree of foreclosure, and also a 
final decree as to the disposition of certain rents and issues o( the mort- 
gaged property, from which last decree an appeal was talcen to this court. 

Nonnan T. Mason (Eben W. Martin, on the bri^f), for appellant 
G. G. Mooiiy (Edwîn Van Oise and Granville G. Bennett, on tlie 
brief), for appellees. 

Before CALDWSLL, SANBORN, and THAYEB, Oronit Judges. 

CALDWELL, Circuit Judge, after stating the case as aboTe, de- 
livered the opinion of the court. 

XJpon opening the record in this cause, it is apparent that the cir- 
cuit court never acquired jurisdiction thereof. The pétition for the 
removal shows no ground for the removal of the cause from the 
state court to the United States circuit court The defect of juris- 
diction was not brought to the attention of the circuit court by a 
motion to remand the cause to the state court, or otherwise, nor 
has it been called to the attention of this court by counsel; but it 
is our duty, under the law, to examine the record, and, if it appears 
that the circuit court never acquired jurisdiction of the cause, to 
remand it to the state court. Barth v. Coler, 9 G. C. A. 81, 60 Fed. 
466; Raiiway Co. v. Swan, 111 U. S. 379, 383, 4 Sup. Ct 510; Burn- 
ham V. Bank, 10 U. S. App. 485, 3 C. C. A. 486, 53 Fed. 163; Bail- 
way Co. T. Twitchell, 8 C. C. A. 287, 59 Fed. 727; Mattingly v. Bail- 
road Co., 15 Sup. Ct. 725 ; Koenigsberger t. Mining Co., 15 Sup. Ct. 
751. This is an ordinary suit in equity to f oreclose a mortgage on reaJ 
estate. The bill makes the heirs and executors of the mortgagor 
and the creditors of the mortgagor having, or claiming to hâve, liens 
on the mortgaged premises, défendants; allèges the amount of the 
mortgage debt, that default has been made in the payment thereof; 
and prays for a decree for the amount of the debt, and for the sale 
of the mortgaged premises to satisfy the same. The creditors of 
the mortgagor having liens on the mortgaged premises are made 
défendants for the purpose of barring their equity of rédemption, 
and as to them the allégation of the biU is as foUows: 

"Plaintlff further states, on information and bellef, that the défendants 
Addlson W. Hastle, Fred T. Evans, Lawrence county, and the clty of Dead- 
wood, hâve, or clalm to hâve, some interest in or lien upon said mortgaged 
premises, or some part thereof, which Interest or lien, if any, lias accrued 
subsequently to the lien of sald mortgage." 

A bill for the foreclosure of a mortgage which asks for a decree 
for the amount of the mortgage debt, and the sale of the mortgaged 
premises to satisfy the same, and allèges that the lien of the com- 
plainant's mortgage is prior and superior to the liens of some of 
the défendants named in the bill, présents but a single cause of 
action. The ascertainment of the relative rank of the liens is in- 
cidental to the main purpose of the suit "The cause of action is 
the subject-matter of the controversy, and that is for ail the pur- 
poses of the suit, whatever the plaintiff déclares it to be in hia 
pleadings." Eailroad Co. v. Ide, 114 U. S. 52, 56, 5 Sup. Ot 735; 
Torrence v. Shedd, 144 U. S. 527, 530, 12 Sup. Ct 726. The state- 
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ment of the raie in Dillon on Remorals is fullj supported by the 
authorities. The learned author says: 

"If there be but one cause of action, Involvlng many défendants, the fact 
that each taakes a separate défense does not make separable controversles, 
nor does the default or dlsclalmer of one of the défendants glve a rlght 
of removal to the other, • * » Thus, if the separate answers flled by 
the Individuel défendants In a suit for the foreclosure of a mortgage raised 
distinct issues In defending agalnst the one cause of action, this wlll not 
create separate controversies, wlthln the meaning of the act" Dlll. Rem. 
Causes, §§ 40, 43. 

It was open to the lien creditora of the mortgagor who were made 
défendants to the bill to set up such défenses to the plalntiff's claim 
of priority of lien as they might severally hare. One might deny 
the validity of the plaintifPs mortgage, another might allège that 
it had been paid; and a third, as was done by the défendant Evans 
in this case, that it was junior to the lien of his mortgage. The ef- 
fect of thèse différent answers would be simply to put in issue the 
allégation of the bill that the complainant had a valid and para- 
mount lien on the mortgaged premises. Défendants cannot divide 
or multiply a plaintiff's single cause of action. Separate défenses 
do not, therefore, constitute separate or différent causes of action, 
or create separable controversies, but are merely separate défenses 
to the same cause of action, to the complète détermination of which 
the mortgagor, or his proper représentatives, are indispensable par- 
ties. Ayres v. Wiswall, 112 U. S. 187, 5 Sup. Ct. 90. In the case 
of Eosenthal ri Coates, 148 U. S. 142, 147, 13 Sup. Ct. 576, the su- 
prême court, aflirming décisions to the same effect, said: 

"The suit was, in efCect, one by the assignée to disincumber this fund In 
his possession of alleged liens, and the fact that each défendant had a 
separate défense to this ciaim did not create separable controversles." 

The case made by th§ bill is one that cannot be ânally deter- 
mined, and the relief sought obtained, without the présence of the 
heirs and executors of the mortgagor; and it makes no différence 
whether they admit or deny the rights of the complainant, — their 
présence is nevertheless indispensable to the complète détermination 
of the controversy. The issue raised by the answer of the défendant 
Evans is not, therefore, a controversy which can be fully determined 
between him and the plaintlff, and for this reason the cause was 
not removable. Wilson v. Oswego Tp., 151 U. S. 56, 66, 14 Sup. Ot 
269. The principle applicable to the case at bar is clearly stated 
by the suprême court in the case of Torrence y. Shedd, supra, a» 
foUows: 

"Accordlngly, in a suit by a Judgment credltor to hâve the property of his 
debtor sold and applled to the payment of his debt, after satlsfylng prlor 
Incumbrances thereon, the holders of which are made défendants, It has 
more than once been dedded that there is no such separate controversy 
between the plaintlff and the holder of such an incumbrance as wlll justify 
a removal, and this for the followlng reasons: There is but a single cause 
of action,— the équitable exécution of a judgment agalnst the property of 
the judgment debtor,— and this cause of action is not divisible. The judg- 
ment sought agalnst the Incumbrancer Is Incidental to the main purpose of 
the suit, and the fact that this incident relates to him alone does not 
separate tWs part of the controversy from the rest of the action. What the 
plaintlff wants Is not partial relief, settilng his rights In the property aa- 
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^igainst thls défendant alone, but a complète decree, which will glve hlm a 
«aie of the entire property, free of ail Incumbrances, and a division of the 
proceeds as the adjusted equlties of each and ail the parties shall require. 
The answer of this défendant shows the questions that will arise under 
this branch of the one controversy, but It dcea not create another contro- 
versy. The remedy which the plalntlff seeks requlres the présence of ail 
the défendants, and the settlement not of one only, but of ail the branches 
of the case." 

In the case last cited, Mr. Justice Gray formulated a gênerai rule 
which has been accepted in ail subséquent cases as expressing the 
law on this subject. He said : 

"But, in order to justify such removal on the ground of a separate contro- 
versy between citizens of différent states, there must, by the very terms of 
the statute, be a controversy 'which can be fuUy determined as between 
them'; and, by the settled construction of this section, the whole subject- 
matter of tlie suit must be capable of being flnally determined as between 
them, and complète relief afforded as to the separate cause of action, without 
the présence of others orlginally made parties to the suit" 

See, to the same effect, Deposit Co. v. Huntington, 117 U. S. 280, 
6 Sup. et. 733; Bellaire t. Kailroad Co., 146 U. S. 117, 13 Sup. Ct 
16; Hanrick v. Hanrick, 153 U. S. 192, 14 Sup. Ct 835; Barth v. 
Coler, 9 C. C. A. 81, 60 Fed. 466. 

There is another fact disclosed by the record equally fatal to the 
jurisdiction of the circuit court. The plaintiff in the action is a 
citizen of New York, and the défendant Evans, on whose pétition 
the suit was removed from the state to the circuit court, is a citizen 
of South Dakota,— the state in which the suit was brought The 
removal of suits upon the ground that they involve separate con- 
troversies was flrst provided for by the act of July 27, 1866 (14 Stat 
306, c. 288), That act gave the right of removal to "the défendant 
who is a citizen of a state other than that in which the suit is 
brought." The provision of the act of 1866, that the défendant au- 
thorized to remove a suit upon the ground of a separable contro- 
versy must be a citizen of a state other than that in which the suit 
was pending, was in harmony with the rule that had always ob- 
tained with référence to the citizenshlp of a défendant in removing 
a cause from a state to a fédéral court. Under the judiciary act 
of 1789 (1 Stat 73, c. 20, § 12), a défendant sued in a court of his 
own state by a citizen of another state could not remove the suit 
It was only when the défendant was sued in the courts of a state 
of which he was not a citizen that he could remove the suit to the 
circuit court Under the act of March 2, 1867 (14 Stat 558, c. 196), 
which ârst gave the right of removal on the ground of préjudice or 
local influence, the right was confined to "such citizen of another 
state, whether he be plarntiff or défendant" The provisions of 
thèse acts restricting the right of removal to the party who is a 
citizen of a state other than that in which the suit is brought were 
re-enacted and carried into the Eevised Statutes of 1873-74 (section 
639, Bev. St subsecs. 1-3). The ûrst innovation upon this seem- 
ingly juflt and feaisonable rule which had obtained from the organi- 
zation of the fédéral courts occurred in the act of 1875. 18 Stat 
«. 137. Tbât act was designed to enlarge the jurisdiction of îhe cir- 
cuit courts of the United States, whether original over suit» brought 
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therein, or by removal from the state courts. It extended the ju- 
risdiction of the fédéral courts to the very verge of the constitutionaJ 
limit of the grant of judicial power. Among other provisions to 
carry out this object, it extended the right of removal to "either 
parly or one or more of the plaintiffs or défendants," and did not 
restrict the right to the party or parties who were nonresidents of 
the state in which the suit was brought. But this act was, in turn, 
superseded and repealed bv the act of March 3, 1887, as corrected 
by the act of August 13, 1888 (25 Stat. 434, c. 866). Section 2 of 
that act provides: 

"Sec. 2. (1) That any suit of a civil nature, at law or In equity, arlsing 
under the constitution, or laws of the United States, or treatiea made, or 
■which shall be made, under their authorlty, of -which the circuit courts of 
the United States are given original jurisdiction by the preceding section, 
which may now be pending, or which may hereafter be brought, 'In any 
state court, jnay be removed by the défendant or défendants therein, to 
the circuit court of the United States for the proper district (2) Any other 
suit of a civil nature, at law or In equity, of which the circuit courts of the 
United States are given jurisdiction by the preceding section, and which 
are now pending, or which may hereafter be brought. In any state court, 
may be removed Into the circuit court of the United States for the proper 
district by the défendant or défendants therein, belng non-resldents of that 
state. (3) And when In any suit mentloned in this section there shall be 
a controversy which Is wholly between cltizens of différent states, and which 
can be fully determlned as between them, then either one or more of the 
défendants actually Interested In such controversy may remove sald suit Into 
the circuit court of the United States for the proper district (4) And where 
a suit Is now pending, or may be hereafter brought in any state court, 
in which there is a controversy between a citizen of the state in which the 
suit is brought and a citizen of another state, any défendant, belng such 
citizen of another state, may remove such suit Into the circuit court of the 
United States for the proper district, at any time before the trial thereof, 
when It shall be made to appear to said circuit court that from préjudice 
or local Influence he wlU not be able to obtaln justice In such state court, 
or In any other state court to which the sald défendant may, under the 
laws of the state, hâve the right, on account of such préjudice or local In- 
fluence, to remove sald cause." 

This act restores the rule of the jndlciary act of 1789 as relates 
to the party who may remove the suit, by restricting the right of 
removal to "the défendant or défendants." Under this act, a plain- 
tiff who commences a suit in a state court cannot afterwards re- 
move it. He is bound to remain in the forum of his own sélection. 
It will be observed that the second clause of the section relating 
to the removal of suits between cltizens of différent states restricts 
the right of removal to "nonresidents of that state," L e. the state 
in which the suit is brought; and a like restriction is contained in 
the fourth clause, relating to removals on the ground of préjudice 
or local influence. While this restriction is not found, in express 
terms, in the third clause, relating to the removal of suits in which 
there shall be a controversy which is wholly between cîtizens of 
différent states, it is plainly implied, and what is implied in a stat- 
ute is as much a part of it as what is expressed. U. S. v. Babbit, 
1 Black, 61; Gtelpcke v. Dubuque, 1 Wall. 221; Wilson Co. v. Third 
Nat. Bank, 103 U. S. 770. 

The case of U. S. t. Babbit, supra, was in principle like the case 
at bar, and the court said: 
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"It ta inslsted by the connsel for tlie défendants in error that thls Is a 
necessary resuit, because the provlso at the end of the thlrd section of this 
act, which imposes the limitation, 1b conflned, in its opération, to the cases 
mentioned in the previous part of the same section. If this were so, the 
resuit clalmed would not necessarily follow. In that case, we should find 
no difflculty In holding it to be clearly Implied that the same rule of com- 
pensation should apply to their successors as to the then Incumbents and 
thelr predecessors. What Is Implied In a statute, pleadlng, contract, or wlU 
Is as much a part of It as what Is ezpressed. Koning v. Bayard, 2 Faine, 
251, Fed. Cas. No. 7,924; Halght v. HoUey, 3 Wend. 258; Rogers v. Kneeland, 
10 Wend. 218; Fox v. Phelps, 20 Wend. 447; Oom. Dlg. tlt. 'Devise,' note 
12. 'A thing wlthin the Intention of the makers of the statute Is as mucta 
within the statute as If It were wlthln the letter.' Stowel v. Zouch, 1 Plow. 
866; U. S. V. Freeman, 3 How. 565." 

The flfty-ninth section of the act of Febraary 25, 1863, oonoem- 
ing national banks, provided that ail suits by or against snch asso- 
ciations might be brought in the courts of the United States or of 
the state. The flfty-seventh section of the act of 1864, relating to 
the same subject, revised and repealed the flfty-ninth section of the 
preceding act, and in the latter act the word "by," in respect to 
such suits, was dropped. Construing this latter act, the suprême 
court said: 

"The omission was doubtless accidentai. It Is not to be supposed that 
congress intended to exclude the associations from sulng in the courts where 
they can be sued. • * • Conslderlng thls section In connection wlth 
the succeeding section, the Implication is clear that reoelvers also may sue 
In the courts of the United States by vlrtue of the act, without référence 
to the locality of their Personal dtizenshlp." Kennedy v. Glbson, 8 Wall. 
498, 506, 507. 

This rule was carried to great length, and much beyond the ne- 
cessities of the case at bar, in Ex parte Crow Dog, 109 U. S. 556, 
558, 3 Sup. et. 396. A clause of the act of congress regulating in- 
teroourse with the Indian tribes was omitted from, and thereby 
repealed by, the Revised Statutes of the United States, but was 
afterwards restored by act of congress. The suprême court held 
that the omitted clause was in force ail the time, saying: 

"It is assumed for the purposes of thls opinion that the omission in the 
original revision was inadvertent, and that the restoration évinces no other 
intent on the part of congress than that the provision should be consldered 
as in force, without interruption, and not a new enactment of It for any 
other purpose than to correct the error of the revision." 

When a défendant is sued alone in a court of the state of which 
he is a citizen, by a citizen of another state, and the causes of ac- 
tion are such that the suit might properly hâve been brought against 
him and another if the plaintifE so elected, he confessedly cannot 
remove the suit Now, when the suit is brought on thèse same 
causes of action against him and another by the same plaintiff, in 
which there is — as there must be to give tiie right of removal at 
aU — a controvergy whoUy between him and the plaintiff, what pos- 
sible reason can be suggested why he should hâve the right to re- 
move that controversy for trial into the circuit court in the one case, 
and the right be denied to him in the other? It is the same suit 
and the same cojitroversy, and between the same parties, whether 
he is sued alone or wlth another. If he must be content with the 
justice of the courts of his own state in the one case, why not in 
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the otherT It wonld be difflciilt to conceire an intention In con- 
gress to make snch a senseless and absurd distinction. It is a 
canon of construction that every interprétation of a statute that 
leads to such résulta ought to be rejected. The mischief to be rem- 
edied by the act of 1887 was the excessive jurisdictlon conferred on 
the circuit courts by the act of 1875. The suprême court has sald 
repeatedly that the act of March 3, 1887 (24 Stat 552, c. 373), a» 
corrected by the act of August 13, 1888 (25 Stat. 433, c. 866), "was 
intended to contract the jurisdiction of the circuit courts of the 
United States, whether original over suits brought therein, or by 
removal from the state courts." Hanrick v. Hanrick, 153 U. S. 192^ 
197, 14 Sup, et 835. In the case of In re Pennsylvania Co., 137 U. S. 
451, 454, 11 Sup. et. 141, Mr. Justice Bradley, speaking for the su- 
prême court, said : "The gênerai object of the act is to contract the 
jurisdiction of the fédéral courts." In the case of Smith v. Lyon, 
133 U. S. 315, 320, 10 Sup. Ot. 303, Mr. Justice Miller characterized 
it as "a statute mainly designed for the purpose of restricting the 
jurisdiction of the circuit courte of the United States." In Fisk v. 
Henarie, 142 U. S. 459, 467, 12 Sup. Ct 207, Ohief Justice Fuller, 
in dellTering the opinion of the court, said: "The attempt was man- 
ifestly to restrain the volume of litigation pouring into the fédéral 
courts, and to return to the standard of the judiciary act. * * *" 
By référence to the fourth clause of the second section, which we 
hâve quoted, it wUl be observed that it does not name any amount 
as requisite to give jurisdiction where the suit is removed on the 
ground of préjudice or local influence, and it was contended that 
removals upon this ground could be made without regard to the 
amount in controversy, and this contention was upheld by some of 
the circuit courts; but the suprême court of the United States, giv- 
ing effect to the obvions purpose and intention of the act, held, in 
effect, that the requirement as to the amount necessary to give ju- 
risdiction in other removal cases must be imported into this clause 
of the act, and that the suit could not be removed on the ground 
of préjudice or local influence unless the amount in controversy ex- 
ceeded |2,000. In re Pennsylvania Co., supra. Again, as to the 
time when the application for removal must be flled, the same clause 
of the act, in, express terms, déclares it may be done "at any time 
before the trial thereof"; but the suprême court, taking into consid- 
ération ail the provisions of the act, and the previous législation on 
the subject, and the judicial expositions thereof, held that this lan- 
guage of the act ought not to receive a literal interprétation, but 
that it should be construed as requiring the pétition "to be filed 
before or at the term at which the cause could flrst be tried, and 
oefore the trial thereof." Fisk v. Henarie, supra. The intention 
of the act of 1887 is to confine the right of removal in ail cases to 
défendants who are nonresidente of the state in which they are 
Bued. The plaintiff, when he sues in the state court, having selected 
that forum, must remain there, whether he be a citizen of that or 
some other state. The défendant who is sued can only remove the 
suit when it is brought in a state other than that in which he ré- 
sides. This, in the language of Chief Justice Fuller in Fisk v. Hen- 
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arie, supra, Is a "return to the standard of the jndlciary act" of 1789, 
conceming which Mr. Rawle says: "But, if a * * * citizen of 
another state lias commenced the suit, he cannot afterwards remove 
it, for he is bound by his own sélection; nor can the défendant re- 
move, for he is not to be apprehensive of the injustice of the courts 
of his own state." Eawle, Const c. 25, p. 223. It is obvions, there- 
fore, that the act of 1887, so far at least as relates to the removal 
of suîts on the ground of a separable controversy, intended to retum 
to the rule of the act of 18G6, which flrst gave the right, and lim- 
ited it to "the défendant who is a citizen of a state other than that 
in which the suit is brought." Evans, having wrongfuUy removed 
the case into the circuit court, must pay the costs in that court, as 
well as the costs of the appeal to this court. Hanrick v. Hanriclc, 
supra. The decree of the circuit court is reversed, and the cause 
remanded, with directions to that court to vacate aÙ orders and de- 
crees made therein, and remand the same to the state court from 
whence it was removed- 

SAIŒOEN, Circuit Judge. I concur in the resuit in this case on 
the ground flrst stated in the opinion. 
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POTTER V. SAME. 

(Circuit Court, N. D. Ohlo, W. D. Aprll 9, 1895.) 

EiGHT TO JuBT Tkial— Action aoainst Receiveks— Removal oï' Causes. 

Where a receiver appolnted by a fédéral court is sued In a state court 
as authorized by act of congress, and removes the suit into the fédéral 
court, plaintifC is entitled to a trial by jury, if he -would hâve been so 
entltled In the state court 

Actions by Isaac Vany and Cynthia Potter, administratrii, against 
the receiver of the Toledo, St. Louis & Kansas City Eailway Com- 
pany. The cases were removed into the fédéral court, and défend- 
ant moved that they be referred to a master. 

Hurd, Brumback & Thatcher, for plaintifEs. 

Brown & Geddes, for défendant 

RICKS, District Judge. Thèse are two cases removed from the 
court of common pleas of Lucas county, Ohio, by the receiver. 
They are suits instituted under the act of congress which authorizes 
parties haVing complaints against the receiver, based upon acts done 
by him or his agents or servants as receiver, to bring suit against 
him in the courts of the state without leave or permission flrst 
having been obtained from the court appointing sudi ofScer. Upon 
the removal of thèse cases into this court, the counsel for the re- 
ceiver filed a motion asking for a référence to a master as to the 
issues of fact, made upon the pétitions and the answers of the re- 
ceiver. The receiver, by his counsel, contends that the cases, having 
been brought into this court, should be conducted as a part of the 
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equity proceedings of the main cause, and, as is customary In issues 
of fact in such proceedings, tliat a référence should be made to a 
master in clxancery to report upon the facts inrolred. Counsel for 
the plaintiffs contend that, the act of congress having given them 
the rjght to sue the receiver in the state court, if such suit is removed 
into this court it ought to proceed as though it had been originallj 
a law case instituted in this court, and according to the usages and 
practices of the state court into which they had elected to carry their 
controTcrsy. 

It is well settled by many adjudications of the suprême court 
that it is within the discrétion of the chancelier, when an issue of 
fact arises in an equity case, to submit that issue to a jury or to a 
master, as may seem most expéditions, convenient, and just for ail 
concerned. Under thèse décisions, the practice has obtained, in 
this circuit at least, to refer ail such issues of fact to a master, be- 
cause it is — ^First, more expéditions; second, more economical; and, 
third, more convenient and satisfactory to the court. When a party 
voluntarily intervenes in an equity proceeding, with such a practice 
well established, he is supposed to hâve intervened with knowledge 
of such practice, and thereby to hâve subordinated his claim to such 
mode of proceeding as is customary in such cases. But the act of 
congress having given a party the right to sue the receiver in a state 
court, where the right to a trial to jury is guarantied him unless 
waived, if the receiver brings that controversy by removal into the 
fédéral court, I think the intent and purpose of the act of congress 
should be carried out, and that, if he demands it, he should hâve a 
trial to a jury in the court to which his case has been removed with- 
out his consent It is not necessary to argue this matter further, 
as I believe that is pretty generally recognized as the practice in the 
différent districts in this circuit 

The motion will therefore be overruled in both cases, and, at the 
proper time, the cases made by the petitioners and the receiver upon 
their pleadiugs will be submitted to a jury for trial. 



BIOKCORDS et al. v. CITY OF HAMMOND et aL 

(Circuit Court, D. Indlaoa. May 6, 1895.) 

No. 9,202. 

L fejOHOTION — ASSBBSUBNT FCB 8eWKB— RbMEDT BT APFBAI. 

Burns* Kev. St Ind, 1894, S 4298, authorizlng a landowner to appeal 
from an assessment for a public Improvement to tbe circuit court, but 
provldlng that no questions of fact shall be trled on sucb appeal which 
may arlse prior to the maklng of a contract for such Improvement under 
the order of the councll, fumisbes an adéquate remedy at law, by ap- 
peal, for errera and li^egularltles occurrlng subséquent to the adoption 
of the ordlnance and the maklng of the contract under which the im- 
provement was constructed, and therefore injunctlon will not lie to 
restraln the collection of the assessment ou tbe ji^round of such Irregu- 
laritles. 
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t. MuNICrPAL COKPOBATIONS — PUBMO ImPROVEMBNTS— IHJTJNCTION. 

Acts Ind. 1889, p. 239, { 2, provlde that whenever dtles deem It neces- 
sary to construct any sewer, etc., tbe council ehall déclare, by résolution, 
tbe necesslty tberefor, and sbaU state the klnd, size, location, and desig- 
nate the terminal points tbereof, and give notice of tbe passage of sucb 
resolutions by publication in a newspaper. A city council passed a 
resolution declarlng tbe necessity for tbe construction of a sewer, and 
gave notice tbereof, but tbe resolution and notice failed to state tbe size 
of tbe proposed sewer. Héld, tbat sucb failure dld not deprive tbe council 
. of Jurisdictlon to order the Improvement, and that, therefore, the collec- 
tion of an assessment therefor could not be enjoined. 

In Equity. Bill by George E. Rickcords and Sarah 0. Purdy 
against the city of Hammond and others for an injunctiou. Heard 
osa motion for a preliminary restraining order. 

Olds & Griffln, for complainants. 
Peter Crumpacker, for défendants. 

BAKEB, District Judge. This is a suit to enjoin the collection 
of an assessment, amounting to $3,527.93, made upon the real estate 
of the complainants, as their proportionate share of the cost of a 
sewer constructed in and along Calumet avenue, in the city of Ham- 
mond, under and pursuant to certain statutes of the state. Con- 
struing thèse statutes the suprême court of the state has repeatedly 
held that a suit would not lie to restrain the collection of an assess- 
ment after the completiou of a public improvement, uniess it was 
made to appear that the common council had proceeded without 
taking the statutory steps necessary to acquire jurisdiction of the 
parties. Jurisdiction of the subject-matter is conferred by the 
statute. Paving Co. v. Edgerton, 125 Ind. 455, 25 N. E. 436, and 
cases there cited. In this case the sewer has been constructed, 
the assessment made, and a precept issued for its collection. Hence 
the only question open to inquiry is whether the common council 
acquired jurisdiction to make the improvement. This leads to the 
inquiry as to what acts are to be deemed jurisdictional, in such 
sensé that their omission will render an assessment made after the 
completion of the work illégal and void. It has been said by this 
court in the case of Railway Co. v. Huehn, 59 Fed. 335, that it is 
thoroughly well settled in every tribunal administering justice ac- 
cording to the rules of the common law that the proceedings of a 
municipal corporation clothed with power to act, if it has proceeded 
within the scope of its statutory powers, cannot be collaterally as- 
sailed for mère errors or irregularities. And it is equally well set- 
tled that a court of equity will not, in a suit for an injunction, ex- 
amine any errors or irregularities in a proceeding to construct a 
sewer or other public improvement, where the statute provides that 
Buch errora or irregularities may be reviewed on appeal. The 
statute (2 Burns' Rev. St. Ind. 1894, § 4298) provides for an appeal 
When, as in this case, a precept has been issued to oollect the assess- 
ment It is enacted: 

"Any owner of land or bis représentatives aggrieved by such precept may 
appeal tberefrom, within twenty days after sucb demand or publication, to 
the circuit court of tbe counly wberein sucb city is situated upcm filing suf- 
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flclent bond wlth the clerk of sald clty, condltloned for the payment of 
whatever judgment may be rendered agalnst such appellant In sald court, 
and Bucb appeal shall etay ail proceedings by such treasurer. And the trial 
o( such appeal shall be conducted as other trials of civil causes are con- 
ducted In sald coui-ts; provlded, that no questions of fact shall be tried 
which may arlse prlor to the making of the contract for the sald Improvement 
under the order of the councll. The clerk shall, upon the flUng of sald bond, 
forthwith make out and certlfy, under hls hand and officiai seal, a true and 
complète copy of ail papers connected in any way with the sald street im- 
provement, beginning with the order of the councll dlréctlng the work to-be 
done and contracted for, and Includlng ail notices, precepts, orders of council, 
bouds and other papers filed In said matter, which transcrlpt shall be In the 
nature of a complalnt, and to which the appellant shall answer upon rule; 
and in case the court and jury shall flnd, upon trial, the proceedings of said 
officers subséquent to said order dlrecting the work to be done, are regular, 
that a contract has beén made, that the work bas been done, In whole or in 
part, according to the contract, and that the estimate has been properly made 
thereon, then said court shall direct the sald property to be sold and conveyed 
by the sheriff thereof as the sald treasurer is hereinafter directed to sell and 
convey property liable to street Improvements." 

The statute déclares that on such appeal no question of fact shall 
be tried which arises prior to the making of the contract for the im- 
provement under the order of the council. The statute further 
déclares that in case the court and jury shall find, upon trial, the 
proceedings subséquent to the order (i. e. ordinance) directing the 
work to be done are regular, that a contract has been made, that the 
work has been done according to the contract, and that the estimate 
has been properly made thereon, then the court shall direct said 
property to be sold. The complainants, therefore, hâve a plain and 
adéquate remedy at law, by appeal, for the redress of every error 
and irregularity complained of in their bill, which occurred subsé- 
quent to the adoption of the ordinance and the maJiing of the con- 
tract under and pursuant to which the sewer was constructed. 
Thèse alleged errors and irregularities must be disregarded in de- 
termining the sufficiency of the bill to authorize the granting of 
an injunction, upon the most familiar and ârmly-settled principles 
of equity jurisprudence. This court cannot examine errors and ir- 
regularities which are, by the positive terms of the statute, made 
friable elsewhere by a court and jury, according to the rules of the 
common law. The only questions whicTi may hot be reviewed on 
appeal are those arising prior to the making of the contract. Thèse 
questions relate to the resolution declaring the necessity of the im- 
provement, the publication of the same, flxing a time and place 
when and where persons to be affected by the same may appear 
and be heard, and the passage and promulgation of the ordinance 
directing the work. The statute (Acts Ind. 1889, p. 239, § 2) pro- 
vides that: 

"Whenever clties or Incorporated towns subject to the provisions of this act 
shall deem It necessary to cpnstruct any sewer, or make any of the alley or 
street improvements in this act mentioned, the councll or board of trustées 
shall déclare by resolution the necessity therefor, and shall state the kind, 
size, location and deslgnate the terminal points thereof, and notice for ten 
days of the passage of such résolution shall be glven for two weeks in some 
newspaper of général circulation published in such city or incorporated town. 
If any there be, and if there be not such paper, then in some such paper 
printed and published in the county in which such city or incorporated town 
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)s located. Sald notices shall state the tlme and place, when and wher» ttw 
property owners along the llne of sald proposed improTement can maka ob- 
jections to the necesslty for the construction thereof." 

On July 23, 1894, a resolution, duly adopted, declared: 

"That it Is deemed necessary to Improve Calumet avenue, a street in sald 
clty, by building a two-rlng brick sewer f rom Carrol , street (f ormerly Cynthla 
avenue) In said city, south to the dty limlts of saJd blty, belng an extension 
of the sewer now constructed on sald street soutbward to the clty limita, 
in accordance with the probes and spécifications on file in the office of the 
clty civil englneer of sald city." 

The common council directed the clerk to cause ten days' notice 
of the passage of the resolution to be given by publication for two 
weeks in the Hammond Weekly Tribune. The notice was pub- 
lished as directed on the 27 th day of July, and on the 3d and lOth 
days of August, 1894, setting out the resolution adopted on July 23, 
1894, and stating that objections to the improvement would be heard 
by the common council in their council chambers on August 20, 
1894, at 7 o'clock p. m, The declaratory resolution and notice ap- 
pear on their face to be in exact compliance with the law, except 
in failing to state the size of the sewer. The city claims that thds 
apparent defect is cured by référence to the profiles and spécifica- 
tions of the sewer on file in the office of the city civil engineer; but 
complainants allège in their bill that no profiles or spécifications 
were on file, and, for the purposes of the présent motion, I must 
assume this to be the fact The résolution and notice state the 
kind of sewer, the location, and designate the terminal points, 
but fail to state its size. Does this failure render the resolution 
and notice nugatory? Plainly, it does not. It has been repeatedly 
held by the suprême court of this state that where the statute re- 
quired the filing of a pétition as a condition précèdent to the exer- 
cise of jurisdiction, or the giving of some particular notice, if a péti- 
tion was filed, though defective, or some notice was given, though 
not a compliance with the statutory requirement, the proceeding 
was BOt Toid, and would be sufficient to withstand a collatéral at- 
tack. Eicketts v. Spraker, 77 Ind. 371; Argo v. Barthand, 80 Ind. 
63; Pickering v. State, 106 Ind. 228, 6 N. K 611; Strieb v. Cox, 111 
Ind. 299, 12 N. E. 481; Prezinger v. Hamess, 114 Ind. 491, 16 N. E. 
495; Montgomery v. Wasem, 116 Ind. 343, 15 N. E. 795, and 19 N. E. 
184; Johnson v. State, 116 Ind. 374, 19 N. E. 298; Paving Co. v. 
Edgerton, 125 Ind. 455, 463, 25 N. E. 436. The defect in the resolu- 
tion and notice is of a character which brings them far within the 
principle of thèse cases, and it must be held unavailing to impair 
the jurisdiction of the common council. No other defect has been 
pointed out which is open to review in this proceeding. The mo- 
tion for a preliminary restraining order must be denied, and, unless 
amended within 20 days, the bill shall stand dismissed for want of 
equity. 
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UNITB3D STATES ex rel. FISHBR t. WILLIAMS, U. S. District Judse. 

(Circuit Court of Appeals, Blghth Circuit March 25, 1895.) 

No. 4. 

l, Dbcrbes — VAOATma attbb End of Tbrh. 

A fédéral circuit cotirt has power to set aslde, on motion, aftw as 
well as before the end of the term, a final decree wbich tbe Judge bas 
been Induced to enter, wltbout examinatlon, by false représentations as 
to its character, and wMcb he did not Intend to enter. 

a. CiBCuiT CousTs OF Appbals— Power to Issue Wbits o» Prohibitioh. 

Quaere, whetlier the power of the circuit courts of appeal to Issue 
wrlts of prohibition, which power they dérive from the twelfth section 
of the act of March 8, 1891, extends to any cases ezcept those in wblcb 
the exercise of the power becomes necessary for the efficient exercise of 
the partieular jurisdlction with whlch those courts are vested. 

This waa a pétition by William H. Fisher for a writ of prohibition 
against John A. Williams, United States district judge for the Eaat- 
ern district of Arkansas. 

George H. Sanders and G. S. Cunningham, for relator. 
John McClure, for respondent. 

Before CALDWELL, SA]S^BORN, and THAYER, Circuit Judgea 

THAYER, Circuit Judge. On a preyious day of the présent term 
the relator, William H. Fisher, obtained a rule on the respondent, 
the Honorable John A Williams, United States district judge for the 
Eastern district of Arkansas, requiring him to show cause why a 
writ of proliibition should not issue to prohibit him from retrying 
a case said to be pending in the circuit court of the United States for 
the Western division of the Eastern district of Arkansas, wherein 
the relator, William H. Fisher, is complainant, and Charles M. Simon, 
the Arkansas Stables (a corporation), Max Markley, J. C. Herold, and 
R. B. Hornor are défendants, The information on which the rule 
was obtained alleged in substance, that in the af oresaid suit a. flnal 
decree in favor of the relator, William H. Fisher, was entered at the 
April term of said court for the year 1893, and that at the succeeding 
October term of said court for the year 1893 said decree was vacated 
and set aside by said respondent, whUe acting as judge of said court; 
that, in vacating and setting aside said final decree at a subséquent 
term of said court, the respondent had exceeded his jurisdlction, and 
had acted wholly without authority of law, for which reason the re- 
lator averred that the order racating said decree waa and is utterly 
void, and of no effect The return to the rule to show cause, which 
has since been filed by the respondent, discloses the following facts: 
That the flnal decree in favor of the complainant, Fisher, in the suit 
above described, was entered on Saturday, October 21, 1893, the 
same being the last day of the April term, 1893, of the circuit court of 
the United States for the Western division of the Eastern district 
of Arkansas; that said decree was handed to the respondent at 
his chambers on said day by the relator's then counsel, with the re- 
quest that it be signed, counsel for the complainant stating to the 
respondent at the time that it was an interlocutory decree; that, 
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relying on such statement, and without reading the sald decree, it 
•was signëd by the respondent, and snbsequently entered of record 
by the clerk of said court; that, if the respondent had known that 
the document handed to Mm for signature was not an interlocntory 
decree, he would not bave signed the same, or allowed it to be entered 
of record. The return further allèges that in the suit of Fisher v. 
Simon et al., above referred to, no procesa was ever issued or served 
on any of the défendants, and that none of said défendants ever 
entered an appearance to the action, or filed an answer therein, 
Counsel for the relator bave flled what is termed a "reply to the re- 
turn," which dénies the avennents of the return last above stated. 
Attached to the reply are two exhibits which purport to be copies of 
an appearance entered by the défendants on June 5th and July 1, 
1893, in the suit of W. H. Fisher v. Charles M. Simon et al. No 
other évidence, however, has been offered to support the déniais con- 
tained in the reply, or to overcome the statements contained in the 
resr)ondent's return. The record being in this condition, we are 
aslied to grant a writ of prohibition proliibiting a retrial of the case 
of Fisher v. Simon et al. 

Such power as this court has to issue writs of prohibition is un- 
doubtedly derived from section 12 of the act of March 3, 1891 (26 
Stat. 826, c. 517; 11 G. C. A. xx.), which confers on the circuit court 
of appeals the powers specifled in section 716 of the Kevised Statutes 
of the United States; and that section grants to the suprême court 
and the circuit and district courts authority "to issue writs of scire 
facias," and "ail writs, not specially provided for by statute, which 
may be necessary for the exercise of their respective jurisdiction and 
agreeable to the usages and principles of law." It has been held 
on several occasions that a court of the United States which dérives 
its power to issue writs of prohibition solely from section 716 of the 
Revised Statutes cannot issue the writ unless it becomes necessary 
for the efiScient exercise of the partlcular jurisdiction with which it 
has been vested. In re Bininger, 7 Blatchf. 159, 3 Fed. Cas. No. 
1,417; Ex parte Christy, 3 How. 296, 332; Ex parte Gordon, 1 Black. 
503, 505. On the strength of thèse adjudications, it is strenuously 
urged by counsel for the respondent that the court is without power, 
in the présent instance, to issue a writ of prohibition, because, as 
it is said, the act threatened to be done, to wit, the retrial of the 
case of Fisher v. Simon et al., is not an act which tends in any wise 
to obstruct, or to interfère with the proper exercise of, any juris- 
diction now lodged in this court. We hâve not found it necessary, 
in the présent case, to inquire as to the extent of our power to issue 
writs of prohibition, but it may be well to state, in explanation of the 
rule to show cause, heretofore entered, that when the rule was ap- 
plied for an appeal was pending in this court from the order made by 
the circuit court of the United States for the Western division of 
the Eastem district of Arkansas vacating the final decree in the case 
of Fisher v. Simon et al. The application for the rule to show cause 
was doubtless based on the theory that the pendency of the appeal 
gave this court such jurisdiction over the case as would warrant it 
In granting a writ of prohibition to prevent a retrial of the case until 
v.67F.no.4— 25 
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tbe pepâjpig appeal was bear^and^ âetermlned. Whether that view 
waà,j^g]|t or wrong, we need not atop to detennine, for, on the as- 
sm^ptjjQn that the power to issue the writ exista, we thiiik we would 
not l(e ;Wrranted in exercising it, on the state of facts disclosed by 
the rçspondent's return. The judge certifies, in substance, that he 
had no intention of enteiing the final decree in question, that the 
paper handed to htm for signature was represented to be an inter- 
locutory decree, and that he signed it in that belief, without reading 
it, and allowed it to be e:9tered of record under a misapprehension as 
to its triue character. The relator has taken issue with tUs state- 
ment contained in the return, but he has offered no évidence to sup- 
port his déniai, and, in the absence of such évidence, the statement, 
as made, naust be accepted as true. It may be conceded that if the 
decree had been expressed in terms which were known to the judge 
when he entered it, and he had merely misconceived the import or 
légal efl^ct of the language employed, then the mistake would hâve 
been one of law, — an error of judgment, — such as no court can cor- 
rect, on a mère motion, after the lapse of the term, by modifying the 
erroneous judgment, or by setting the same aside. But such was not 
the case. The respondent did not read the proposed decree. He 
relied on the statement of counsel who had prepared it that it was 
an interlocutory order, and, on that représentation, it was allowed to 
be spread upon the records of the court. The judge acted under 
a mistake of fact; his judgment was not invoked, and was not ex- 
ercised, with respect to auy of the terms or provisions of the alleged 
decree, and for that reason it was not, in any proper sensé, a judicial 
Act We think, therefore, that on the state of facts disclosed by 
the return the respondent did not exceed his powers in vacating the 
final decree at the October term, 1893, when his attention was called 
to the character of that decree. We are of the opinion that when, 
by a mistake of the judge, induced by erroneous statements of coun- 
sel, a decree has been entered of record, which the judge did not 
examine, or approve, and did not in tend to enter, such decree may 
be set aside, on motion, after as well as before the expiration of the 
term. We can conceive of no reason why the parties to a suit, or 
the court, for that matter, should be bound to any greater extent by 
a decree of that kind than by a judgment or decree erroneously en- 
tered in conséquence of a mistake of the clerk as to the character of a 
judgment directed to be entered. In both cases the record is af- 
fected with the same vice, in that it is made to bear witness to ju- 
dicial action that was never in fact taken. It is well settled that 
the record of a court may be corrected at any time, from memoranda 
made by the judge, or even by the personal recollection of the judge, 
when, through a misprision of the clerk, it fails to speak the truth, 
or to speak the whole truth. Bank v. Perry (decided by this court 
at the présent term) 66 Fed. 887. And we are not aware of any 
substantial reason why the same mie, should not be applied to the 
correction of errors in a record that were occasioned by a mistake 
of the court or judge, when they are of the character described in the 
case at bar. We are unwilling to concède that a litigant must re- 
sort to an original bill, or to a bill of review, for the purpose of 
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avoiding a decree whlch a court was induçed to Bpread of record on 
the last day of the term, without readiiig it, by reason of an erroneons 
statement made by counsel as to thé charâcter of the decree. Enter- 
iaining thèse views, a writ of prohibition is denied, and the rule to 
show causé, heretofore entered, is discharged. 



FISHEE V. SIMON et aL 

(Circuit Ctourt of Appeals, Blghth Circuit March 25, 1895.) 

No. 464. 

1. Appea-lablb Dbcrbes— Obdeb Vacating FmAi. Dbcrke. 

An order settlng aslde a final decree at the Bucceedlag term hdâ not 
a "final décision," from whiclï an appeal would lie (Act March 3, 1891, 
i 6), where the appellant obtained leave to amend the bill, and inserted 
therein addltlonal allégations as to the citlzenshlp of the parties, af ter 
the circuit court had vacated Its former decree. 

a. Dbcrbbs— Vacating after Ekd of Tebm. 

A fédéral circuit court bas power to set ftslde, on motion, after as 
well as before the end of the term, a final decree whlch the Judge bas 
been induced to enter by false représentations as to Ita character. U. S. 
T. Williams, 67 Fed. 384, followed. 

Appeal from the Circuit Court of the United States for the Eastern 
District of Arkansas. 

G. 8. Gunningham (J. W. Martin, on the brief), for appellaht 
John McClure, for appellees. 

Before CALDWELL, SANBOEN, and THAYER, Circuit Judges. 

THAYER, Circuit Judge. This is an appeal which was taken hj 
the complainant in the case of William H. Pisher t. Charles M. 
Simon et al. after the circuit court had vacated the final decree which 
was rendered therein on October 21, 1893, under the circumstances 
fully stated in the case of U. S. v. Williams, 67 Fed. 384, which bas 
just been decided. After the circuit court had set àside the decree, the 
record shows that the complainant, Fisher, asked and obtained leave 
to amend his complaint, and did amend the same, by inserting therein 
an allégation that the complainant was a résident of Texas, and that 
the défendants were résidents of the state of Arkansas. Thereupon 
the défendants were allowed until the first Monday in December, 
1893, within which to plead to the amended bill, and the complain- 
ant, on his part, prayed for an appeal to this court, which was allowed. 
The appeal so taken is the one now before us for considération. 

Whatever doubt we might otherwise hâve entertained as to whether 
the order setting aside the final decree of October 21, 1893, at the 
succeeding term, was a "final décision," from which an appeal would 
lie under section 6 of the act of March 3, 1891, must be resolved 
against the appellant by his action in taking leave to amend his bill, 
and by inserting therein, in pursuance of such leave, additional allé- 
gations as to the citizenship of the parties, after the circuit court had 
vacated its former decree. After the bill was so amended the défend- 
ants were ehtitlèd to file an answer thereto, as this court has recently 
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had occasion to décide in the case of Nelson v. Eaton, 66 Fed 376. 
Morebver, in disposlng of tiie appellant'a application for a writ of 
prohibition, we liave already decided that on the state of facts dia- 
closed by the respondent's retum the circuit court had power to 
vacate the decree of October 21, 1893. In any aspect of the case, 
there does not seem to hâve been such a final décision as would au- 
thorize the présent appeal. Wherefore the appeal must be dismissed, 
and it is so ordered. 



MERCHANTS' BANK OF ST. JOSEPH (FIRST NATIONAL BANK OF 
HANNIBAIi et al., Interveners) v. CRYSLBR et al. 

(Circuit Court of Appeals, Elghth Circuit April 3, 1895.) 

No. 521. 

BquiTY Practicb— PrsiNa Compensation of Cotjnsel— Notice. 

In the absence of any well-settled rule of practice or gênerai order on 
the subject, motions to flx the compensation of receivers or their counsel 
should not be beard ex parte, but notice thereof should be given to ail 
parties in Interest 

Appeal ftom the Circuit Court of the United States for the East- 
em District of Missouri. 

This was an application by the Merchants' Bank of St Joseph, 
Mo., First National Bank of Hannibal, Mo., and John Vaughn, inter^ 
veners in the suit of Ezra V. Snively, against the Loomis Ooal Com- 
pany, to vacate an order, made by the circuit court, allovsring $5,000 
to Charles S. Orysler, the attomey for the receiver appointed in the 
cause. The circuit court denied the motion. The interveners 
appeal. 

C. A. Mosman (J. D. Strong, on the brief), for appellants. 
James H. Harkiess and E. J. Sherlock, flled brief for appellees. 

Before OALDWELL, SANBORN, and THAYEE^ Circuit Judgea. 

THAYEE, Circuit Judge. This is an appeal from a final order 
in an equity case allowing Charles S. Crysler, one of the appellees, 
|5,000 as an attorney's fee, in addition to amounts previously al- 
lowed, for services by him rendered to the receiver appointed in 
said case. The allowance was made under the following circum- 
Btances: In the month of June, 1893, a bill was flled by Ezra V. 
Snively against the Loomis Coal Company to establish and to en- 
force a vendor's lien against the property of the coal company, and 
at the instance of the complainant, James A. Bovard, who has 
since died, was appointed receiver of ail its property and effects, 
consisting of coal lands and mines, a store, and the usual tools and 
appliances for operating coal mines. By an order made in the case 
on June 30, 1893, the receiver was authorized to employ said Charles 
S. Orysler, the appellee, as his attorney, to represent the interests 
of the trust estate in the receiver's charge. Subsequently, on Maroh 
3, 1894, the présent appellants, the Merchants' Bank of St. Joseph 
and the First National Bank of Hannibal, Mo., who held mortgages 
on the ooal lands in question to the amount of aboat $40,000, inolud- 
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Ing interest, were allowed to intervene in the cause for the protec- 
tion of their interests. On April 16, 1894, a decree was entered by 
consent of ail parties in interest, which provided, in substance, that 
the property in the hands of the receiver should be sold at public 
sale by a commissioner appointed for that purpose, and that the pro- 
ceeds of the sale should be distributed in the manner following: 
First, to the payment of ail costs and expenses in the case, including 
compensation to the receiver and his attorney, and such indebted- 
ness as the receiver had lawfully contracted while in control of the 
property; second, to the payment of the interveners' mortgages; 
third, to the payment of a judgment lien on a portion of the lands 
held by the appellant herein, John Vaughn ; f ourth, to the payment 
of the vendor's lien held by the complainant, Snively; the residue 
of the f und, if any, to be paid to the Loomis Coal Company. On the 
last day of the same term, to wit, on June 2, 1894, on an oral motion 
made by the receiver's attorney, without notice to the appellants, 
the circuit court allowed the receiver and his attorney each $5,000 
as compensation, in addition to the compensation theretofore al- 
lowed to them, and at the same time it approved certain lengthy 
reports that had been filed by the receiver. Previous to making 
this order, and on I>ecember 5, 1893, the court had made an order 
allowing the receiver to pay to himself, out of the funds in his 
hands, |250 per month, as compensation, from the date of his ap- 
pointment, and to pay to his attorney, said Charles S. Orysler, f 100 
per month from the date of his appointment, and to continue such 
payments to himself and his attorney until further order. The ap- 
pellants herein made a motion on June 11, 1894, which was duly 
served on the appelleea, to hâve the court vacate the final allowance 
in the sum of $5,000 that was made to said Crysler on June 2, 1894, 
alleging as a ground for said motion that tbe allowance was ir- 
regularly made without notice; that the interveners were interested 
in the amount of said allowance; and that they desired to be heard 
in relation thereto. This motion was denied by the circuit coui-t 
on July 2, 1894, and the interveners prayed for an appeal, which 
was allowed. 

The question does not arise upon this appeal as to whether the 
allowance made to the appellee Crysler was reasonable in amount 
or otherwise. No testimony was ofEered on that point When the 
motion to vacate the allowance and to grant a rehearing was heard, 
the interveners insisted that the allowance was irregularly made; 
that their interests were vitally affected by the amount of the allow- 
ance; and that they were entitled to notice of the motion for addi- 
tional compensation, and to an opportunity to be heard before a 
motion of that nature could be regularly tried and determined. The 
circuit court apparently took a différent view, holding that it was a 
motion which could be heard by the court ex parte without notice. 
It accordingly denied a rehearing, and ordered the allowance to 
stand on such évidence as may hâve been offered when the allowance 
was made, which évidence, however, is not contained in tiie record. 
If the circuit court was right in the above view, then the order must 
be ofBrmeâ; otherwise it must be reversed. It is familiar learning 
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that ail motions wMch may be made during the progress ot an 
equity case are classifled as "motions of course" or "spécial motions." 
To the former class belong ail of those whicli are granted "without 
the court being called upon to investigate the truth of any alléga- 
tion or suggestion upon which they are founded", to the latter clasa 
belong ail of those applications addressed to the chancelier, which 
he may or may not grant in his discrétion, and which usually in- 
volve an investigation of the facts or circumstances on which 
the application is predicated. Daniell, Ch. PL & Prac. (5th Ed.) 
1592, 1593. Spécial motions are subdivided into two kinds: Those 
which may be granted ex parte, and those which requiré notice of 
their présentation and hearing. It is obvious that the motion with 
which we are concerned in the case in hand was not a motion grant- 
able of course because it involved the production of évidence and a 
judicial inquiry into the nature and extent of the services that had 
been rendered by the appellees and the value thereof. The only 
point that admits of any controversy is whether it was a spécial mo- 
tion of the kind that can regularly be heard ex parte. Mr. Daniels 
says that it is impossible to lay down any clear rule deiining such 
spécial motions as may properly be heard ex parte, but that any 
application addressed to a chancelier conceming proceedings to be 
taken in a pending case, that is not regulated by some gênerai order 
or by any clearly-deflned rule of practice, must be made on notice. 
Daniel, Ch. PI. & Prac. 1593. Also in Isnard v. Cazeaux, 1 Paige, 
39, it was held that notice of every application for an order must 
be given to the opposite party, in case he has appeared, where the 
motion relates to any matter pending in court, or where a final order 
is sought, orders for time and those of a like nature alone excepted; 
otherwise the applicant or petitioner will only be entitled to an 
order nisi. See, also, Marshall v. Mellersh, 5 Beav. 496, and Hart 
V. Small, 4 Paigé, 551. 

It cannot be said, we think, that there is now in force in this cir- 
cuit any gênerai order or clearly-deflned rule or practice which 
régulâtes the mode of procédure with référence to such motions 
as are now under considération. Equity rule No. 6 déclares that 
"ail motions for rules or orders, and other proceedings which are 
not grantable of course, or without notice, shall, unless a différent 
time be assigned by a judge of the court, be made on rule day, and 
entered in the order book, and shall be heard at the rule day next 
after that on which the motion was made. And if the adverse 
party, or his soliciter, shall not then appear, or shall not show 
good cause against the same, the motion may be heard by any judge 
of the court ex jKirte, and granted, as if not objected to, or refused, 
in his discrétion." This rule clearly was not observed in the prés- 
ent case. But it may be conceded that the rule in question leaves 
it undetermined whether a motion by an attorney for an allowance 
against funds in the hands of a receiver or receivers, for services 
rendered in behalf of the estate in their hands, is an ex parte mo- 
tion, which can properly be heard without notice. The gênerai 
practice throughout this circuit has been, we believe (though it may 
hâve been departed from on some occasions) to make an order either 
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contemporaneously with the appointment of a receiver, or shortly 
thereafter, permitting him to retain out of the funds in hia hands a 
certain sum montbly, on account of services, reserving the question 
of a further final allowance on account of services until the con- 
clusion of the case, when the amount of such final or full compen- 
sation is usually flxed by the court- after notice given, unless the 
amount of the allowance is agreed upon by ail parties in interest 
There is no usual method of procédure, so far as we hâve observed, 
with référence to making allowances in favor of attorneys who hâve 
been employed by the receiver with the sanction of the court In 
the absence of any well-settled rule of practice or gênerai order 
governing the subject, we entertain no doubt that applications for 
such orders ought to be accompanied with notice to ail parties in 
interest, or to their solicitors of record, and that such applications 
ought not to be heard ex parte, unless the parties, when notified of 
the application, fail to appear. It is a well-known fact that large 
claims are often preferred against funds in the custody of receivers 
on account of légal services rendered in their behalf. The allow- 
ance of such claims depletes the trust fund, and frequently lessens 
the amount which the parties to the suit would otherwise be entitled 
to receive and would receive. The parties to the suit, therefore, 
hâve an interest in the amount of such allowances, and, according to 
well-established principles, they should hâve notice of applications 
for such allowances, and should be given an opportunity to défend. 
Any other practice might, and probably would, lead to great abuses. 
Entertaining thèse views, we conclude that the application in 
question was one which could not properly be heard ex parte, and 
that the order appealed from was irregularly and erroneously 
entered. The order made by the circuit court on June 2, 1894, al- 
lowing the appellee |5,000 on account of services as aforesaid, is 
therefore vacated and annulled, and the case is remanded to the 
circuit court for further proceedings therein not inconsistent with 
this opinion. 
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No. 188. 

L, Indtan Lands— Intercoubsb Act of 1834— Oregon Territory. 

The provisions of the Intercourse act of June 30, 1834, regulatlng 
trade and intercourse with the Indian tribes, did not apply to the Oregon 
territory, which did not become a part of the United States until the treaty 
of June 15, 1846; and the act of June 5, 1850, extendlng the provisions of 
the intercourse act over the Oregon territory so far as applicable, did not, 
through the prohibition in the Intercourse act of settleœent upon Indian 
lands, affect the rights of settlers who had taken actual possession of lands 
within that territory before the passage of the act of 1850. 

t, Same— Nez Perce Treaty — Donation Act. 

The treaty of the United States with the Nez Perce Indians of June 11, 
1855, rellnqulshed to the United States the right, .title, and Interest of the 
Indians to thecountry occupied by them, reserving for their own use a specl- 
fied part. It alao contalned a clause providing that ceitaln land occupied 
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by one C, thongh wlthlii the bonndarles of the reserved portion, should not 
form part of the réservation. Held, that by this treaty the tltle to the land 
so occupled by O. was fuUy vested In the United States, and sucÉ land came 
wlthln the ternis of the donation act of September 27, 1850, granting titles 
to setUers upon lands In the Oregon terrltory. 
8. Public Lands — Donation Act — Proof dp Titlb. 

The donation act of September 27, 1850, granting lands to settlere In the 
Oregon terrltory, required that the settler, wlthln a certain tlme after survey 
should be made, or, if already made, within the same tlme after settlement, 
file a notice of the land claimed and certain proof of settlement wlth the 
surveyor gênerai, who should then issue a certiflcate showing the lands to 
whlch the settler was entitled. In 1853 an act was passed requirlng persons 
entitled to the beneflt of the donation act to file, in advance of the making 
of public surveys, a notice settlng forth thelr claims to the beneflt of the 
donation act, wlth proof of settlement. Hdd^ that one who had settled on 
unsurveyed land, and who, within the tlme llmlted by the act of 1853, flled 
hls notice and proof s under that act, and was only prerented from complying 
wlth the terms of the donation act by the failure of the government to ex- 
tend its suryey over the lands claimed by hlm, was entitled, though he had 
never received a patent, to be quieted and protected in hls possession of the 
land, and could conyey the same right to his grantee. 

Appeal from the Circuit Court of the United States for the 
District of Idaho. 

This was a suit by William A. Caldwell against Joseph Eobin- 
son to quiet complainant's title to certain lands in the state of 
Idaho. The circuit court rendered a decree for the complainant. 
59 Fed. 653. Défendant appeals. Afiîrmed, 

James H. Forney, for appellant. 
Eothchild & Ach, for respondent 

Before McKENNA and GILBERT, Circuit Judges, and HAW- 
LEY, District Judge. 

GILBERT, Circuit Judge. William Craig, a native-born citi- 
zen of the United States, was on the 6th day of July, 1838, mar- 
ried to Isabel Craig, an Indian woman, belonging to the Nez Perce 
tribe of Indians. On the 15th day of September, 1846, Craig and 
his wife located and settled upon the land in controversy in this 
suit. The land was then a part of the lands occupied by the 
Nez Perce Indians in what is now the state of Idaho, and it is 
included within the boundaries of the présent Nez Perce Indian 
réservation. Craig and his wife continued to réside upon the 
land and cultivate the same from the 15th day of September, 1846, 
until the 4th day of June, 1855, upon which latter date Craig 
filed his notification with the register and receiver of the land 
oflace of the then terrltory of Washington, at Olympia, in said ter- 
rltory, for the settlement of said land, which notification was as 
follows: 

"Pursuant to the act of congress approved on the 14th day of February, 1853, 
entitled *An act to amend an act entitled "An act to create the office of survey- 
or-general of public lands in Oregon, and to provide for the survey, and make 
donations to settlers of the public lands," and amendments thereto,' 1, William 
Craig, of Walla Walla county, in the terrltory of Washington, hereby give no- 
tice of my clalm to donation of 640 acres of land, particularly bounded and de- 
Bcribed as follows: 'Beglnnlng at a stake 30 yards north of LapwaI creek; 
thence two miles to a pile of rocks; thence south half a mile to a stake; thence 
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east tw'o miles to a cottonwood tree; thence nortb half a mile to the place of 
beginnlng.' " 

On June 19, 1855, said Craig filed in said land office his own 
ftfQdavit and the affldavits of Henry M. Chase, William C. McKay, 
and Louis Raboin. Thèse affldavits are to the effect that the affi- 
ants are disinterested parties; that they are personally acquainted 
with William Craig, and know that he has personally resided upon 
and cultivated said tract of land continuously from the 15th day 
of October, 1849; and Raboin's affidavit contains the further state- 
ment that Craig and his wife hâve lived together as man and wife 
from the 6th day of July, 1838, and that they are and were re- 
puted by their neighbors to be man and wife during said period. 
After making the said proofs, Craig and wife received a letter 
from the ofiticers of the land office, where the same were filed, 
notifying Craig that his flling and proof were complète, and that 
he had as complète a title to said land as could be acqnired prior 
to issuing a patent, and that patent could not issue until the 
goveinment survey had been extended over the country. In the 
year 1870, one D. P. Thompson, while engaged in making and ex- 
tending the first surveys of the government from township 35 N., 
range 3 W., P. M., in which is included the land in controversy, 
made a survey of the Craig claim at the request of one Joseph K. 
Vincent, tenant thereof under the heirs of William Craig, and 
was paid for said survey by said Vincent A plat of this survey 
was made, and kept on file in the ofiQce of the Indian agent at 
Lapwai, Idaho. In the month of October, 1887, in reply to a let- 
ter written by R. J. Monroe, attorney for the heirs of William 
Craig, and for one Samuel Phinney, who had acquired an interest 
from the Craig heirs in said land, the commissioner of the gên- 
erai land office notified said Monroe that the proof of said Wil- 
liam Craig was déficient, for the reason that it was not accom- 
panied by the affidavit required by section 12 of the donation act, 
approved September 27, 1850, and that no certificate of the sur- 
veyor gênerai or the register and receiver of the local land office 
appears to hâve been made, setting forth the facts in the case, 
and specifying the land to which the party is entitled, as is pre- 
scribed by the seventh section of said act On the receipt of this 
letter, said Phinney, through his attorney, on December 20, 1890, 
made application to the surveyor gênerai of Idaho for an order of 
survey of said land. On March 14, 1891, said surveyor gênerai 
replied that he had no authority to issue said order, for tiie rea- 
son that said lands were included in the lands of the Nez Perce 
Indian réservation. On receipt of this letter, the attorney for 
Phinney and the Craig heirs applied to the commissioner of the 
gênerai land office for patent, inclosing the plat and notes of the 
survey made by said D. P. Thompson in 1870, together with the 
affidavit of said Vincent, in which the facts conceming the settle- 
ment by Craig and the survey of said claim by said Thompson are 
set forth. The commissioner of the land office ref used to issue 
a patent, on the gronnd that the treaty provisions of the llth of 
June, 1855, conferred no title or authority to issue title to Wil- 
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liam Craig and wife, but simply granted a right to occupancy 
so long as the Indian title to the réservation remains unextin- 
guished; and the further ground that congress, in preamble ap- 
proved March 3, 1873 (17 Stat. 627), construed the right of Oraig 
as a Personal right to occupy the land, that his right ceased with 
his death; and upon the further ground that no affidavit seems 
to hâve been made by said Craig, as required by the twelfth sec- 
tion of the donation act, and that no certiflcate of the surveyor 
gênerai or receiver and register appears to hâve been made, set- 
ting forth the facts in the case, as required by the seventh sec- 
tion of said act; and upon the further ground that the said land 
was not subject to donation entry when Craig made his settle- 
ment, for the reason that the Indian title had not then been ex- 
tinguished. 

The défendant, Joseph Eobinson, is the United States Indian 
agent of the Nez Perce Indians in Idaho. As such Indian agent, 
and acting under the direction of the commissioner of Indian 
affaira and the secretary of the interior, he has ordered the plain- 
tiff to remove from said land. The said William Craig and wife, 
on February 13, 1869, conveyed ail their right, title, and interest 
to said Phinney and one Moses H, Rice. Subsequently, the said 
Rice conveyed his interest to Phinney, and Phinney, under the 
said conveyance, went into the possession of and continued to oc- 
cupy and cultivate the said land until the 9th day of March, 1891, 
when he conveyed an undivided one-half interest in the tract to 
said W. A. Caldwell, the complainant, who thereupon went into 
possession of said land, together with said Phinney. 

On the 29th day of January, 1894, npon the facts stated above, 
the circuit court granted a decree adjudging the respondent to be 
the true and lawful owner of an undivided one-half interest in said 
land, and quieting his title thereto, and enjoining the défendant 
from interfering with his possession of said premises. 

The assignments of error upon the appeaJ bring to our considéra- 
tion two principal questions : First. Was the land in controversy 
subject to location and settlement by William Craig and wife 
under the provisions of the donation act? And, second, were the 
necessary steps taken by them, under the provisions of that act, 
to entitle them to a patent to the land, or to the relief awarded 
by the decree? It is contended that the land in controversy was 
Indian country at the time William Craig entered into the posses- 
sion of the same, and that its character as Indian country has 
remained unchanged from that timfr to the présent day, and that 
by virtue of the act of June 30, 1834, commonly known as the 
"Intercourse Act," no valid settlement could be made upon the land 
so long as the right of the Indians remained unextinguished. The 
act of June 30, 1834, is entitled "An act to regulate trade and inter- 
course with the Indian tribes, and to préserve peace on the fron- 
tiers." It deflnes the Indian country to be ail that part of the 
United States west of the Missouri river not included in the statea 
of Missouri and Louisiana or the territory of Arkansas, and ail lands 
east of that river not within any state "to which the Indian title 
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bas not been extinguished." It contains many provisions for the 
régulation of trade and intercourse with the Indians in the Indian 
country. In section 11 is found the référence to settlement by 
whites upon the Indian lands. A penalty is therein denounced 
against any person who shall make a settlement iipon or survey 
"any lands belonging, secured, or granted by treaty with the United 
States to any Indian tribe." At the time this act was adopted, 
theie had been no treaty with the Nez Perces; no lands had, by 
statute, contract, or treaty, been recognized as belonging to them. 
In its dealings with the Indians the United States bas uniformly 
denied their title to any of the lands within its domain. In John- 
son V. Mcintosh, 8 Wheat. 574, the nature of the right of the United 
States in the Indian country was considered at length, and the 
conclusion was there reached that the absolute title to ail such 
lands is vested in the United States, subject only to the Indian 
right of possession, and that the goremment possesses the absolute 
right to extinguish that In view of this well-known attitude of 
the United States towards the Indian title, and taking into con- 
sidération the fact that the intercourse act contemplâtes the rési- 
dence of whites within the Indian country as the same is therein 
defined, the true interprétation of section 11 would seem to be 
that the lands upon which settlement is therein prohibited are such 
only as hâve been conflrmed to the Indians by treaty with the 
United States. The other lands in the Indian country, although 
they are described in the act as lands to which the Indian title 
has not been extinguished, were never in fact recognized by the 
United States as "belonging" to the Indians. 

But it is not deemed necessary in this case to détermine the true 
construction to be given to that provision of the act of June 30, 
1834. That act refers only to lands that were "a part of the 
United States" at the time of its enactment It cannot be extended 
in its application to territory that was subsequently acquired, or 
over which the United States subsequently asserted jurisdiction. 
Although the northern boundary of the United States westward 
as far as the Rocky Mountains was established by treaty with 
Great Britain as early as October 20, 1818, the land to the west- 
ward thereof, including the territory in which the land in 
controversy is situated, was, by the express agreement of the 
contracting powers in that treaty, left free and open to the citizens 
and subjects of the United States and Great Britain, without 
préjudice to the claims of either to the said country, and without 
affecting the claims of any other power or state to any part thereof. 
In 1827 the provisions of that treaty were further extended; and 
it was not until June 15, 1846, that the territory of Oregon became 
a part of the United States, and subject to the exclusive jurisdic- 
tion thereof. This was the décision of the Oregon courts at ajo 
early date. U. S. v. Tom, 1 Or. 27; U. S. v. SevelofE, 2 Sawy. 
312, Fed. Cas. No. 16,252. In the interval between the two trea- 
ties last mentioned, mony emigrants from the states had settled in 
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the Oregon territory. By the year 1843, a suflacîent number of 
settlers had taken up claims to justify the formation of an in dé- 
pendent provisional government by adopting the organic law, which 
two years later was re-enacted. In the law so adopted, the right 
of each maie settler to a claim not to exceed 640 acres was ex- 
pressly protected. The people governed thernselve» nnder the or- 
ganic law nntil congress, by the act of August 14, 1848, organized the 
territory of Oregon, and declared the laws of the United States 
extendeid over and "in force in said territory go far as the same 
or any provision thereof may be applicable." 

On June 5, 1850, congress, recognizing the fact that the law of 
1834 was not in force in the Oregon territory, enacted (9 Stat. 437) : 

"That the law regulating trade and Intercourse with the Indlan trlbes east 
of the Bocky Mountains, or such provisions of the same as may be applicable, 
be extended over the Indian trlbes In the territory of Oregon." 

At the time this law went into effect, Craig had been in the posses- 
sion of his daim for nearly four years, and many other settlers 
had taken like claims in lands similarly situated throughout the 
territory. In extending to the Oregon territory such of the pro- 
visions of the law of 1834 as were applicable, it is clear that con- 
gress had no intention to extend the provisions of section 11 to 
lands such as that held by William Craig. Up to that date, con- 
gress had made no treaty with any Indian tribe in the Oregon ter- 
ritory. On the 27th of September of the same year, congress en- 
acted the donation act, providing for granting titles to settlers upon 
lands in that territory, and expressly recognizing certain rights of 
the settlers under the laws of the provisional government, but 
making no réservation whatever of Indian lands. Both thèse enact- 
ments were made with référence to conditions then known to exist 

By the terms of the donation act, the public lands within the 
territory were granted to every white settler who was then, or who, 
on or before December 1, 1851, should become, a résident thereon, 
provided he were a citizen of the United States or had declared his 
intention to become such. The provisions of this act applied as 
well to the settlement of William Craig as to that of any other 
settler in the territory. Craig and his wife were still in possession 
of the latid as donation claimants when, on June 11, 1855, the ârst 
treaty between the United States and the Nez Perce Indians was 
made. 12 Stat. 957. By the terms of that treaty, the Indians 
relinquish and convey to the United States their right, title, and 
interest in and to the country occupied by them, which is therein 
described by metes and bounds; but they reserve to themselves 
ont of the lands so described a certain portion, also described by 
metes and bounds, for the use and occupation of the tribe, and 
as a gênerai réservation for other friendly tribes, "ail which tract" 
it is stipulated "shall be set apart, and so far as necessary surveyed 
and marked out, for the exclusive use and benefit of said tribe, as 
an Indian réservation." Thereafter follows article 10, providing aa 
follows: 

"The Nez Perce Indians having expressed In council a désire that William 
Craig should continue to llve with them, he having uniformly shown himself 
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thelr frlend, It is further agreed that the tract of land now occupled by 
Wnilam Cralg, and described In Ms notice to the register and receiver of 
the land office of the territory of Washington on the 14th day of June last, 
fihall not be consldered part of the réservation provided for in this treaty, 
except that It shall be subject, in common with the lands of the réservation, 
to the opération of the intercourse act." 

By the language of this article, both the contracting parties ex- 
pressly recognize the right of William Craig and the validity of 
his entry under the donation act. The mention of his notice to 
the register and receiver serves the double purpose to identify 
his land and to acknowledge the character of his settlement to 
be that of a donation claimant. There is further the express 
stipulation that this land shall not be a part of the réservation. 
What was the réservation? It was that part of the lands re- 
served to the use of the Indians ont of the larger tract which 
they flrst relinquished to the United States. William Craig's 
claim was included in the lands which they had so relinquished, 
but it was not included in the lands reserved. The Indian right 
of occupancy in his land was fuUy extinguished, and the complète 
title was vested in the United States. The force of the express 
exclusion of Craig's land claim from the réservation is not abated 
by the further stipulation that it shall be subject to the provi- 
sions of the intercourse act. This imposes no limitation upon 
Craig's tenure, or upon the ultimate title which he is to acquire. 
It was essential to the integrity of the reservatioh that the dona- 
tion land claim wholly surrounded by Indian lands should, so long 
as the réservation and the intercourse act should remain in exist- 
ence, be made subject to the same régulation of trade and inter- 
course with the whites that attached to the réservation. When 
Craig's notice was flled, therefore, with the register and receiver, 
the settlement of himself and his wife upon their claim was clearly 
within the terms of the donation act, and the land was subject to 
settlement under that law from the date of its enactment. 

It remains to be considered whether such steps were taken by 
Craig and his wife as to entitle them to the beneflts of the act. 
Section 4 contains the words of the grant as follows: 

"That there shall be and Is hereby granted to every white settler, etc., now 
residing in said territory, or who shall become a résident thereof on or be- 
fore the flrst day of December, elghteen hundred and flfty, and who shall 
bave resided upon and cultivated the same for four consécutive years and 
shall otherwise conform to the provisions of this act," etc. 

Sections 6 and 7 contain the provisions that must be conformed 
to. In substance, they are that the settler must within 3 
months after survey is made, or, if the survey has been previously 
made, within 3 months after settlement, notify the surveyor 
gênerai of the précise tract claimed by him, and must within 12 
months after the survey haa been made, or within 12 months after 
settlement where the survey has been previously made, prove to 
the satisfaction of the surveyor gênerai that the settlement and 
cultivation required by the act hâve been commenced, specifying 
the time of the commencement; and he must also, at any time 
after thè expiration of 4 years from the date of settlement, prove 
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in like manner, by two disinterested witnesses, the fact of con- 
tinued résidence and cultiration. And, upon sucli proof being 
made, the surveyor gênerai, etc., Shall issue a certificate "setting 
fortb tiie facts in the case, and epecifying the lands to which the 
parties are entitled." 

It is urged that Oraig failed to conform to thèse provisions, and 
that, by reason thereof , he bas not placed himself within the de- 
scription ôf the persons to whom the grant is made. The stepa 
which the donation land clainiant is by the act required to take 
are for the purpose of producing the proper proof that he is, as 
he daims to be, a résident and cultivator upon the land, and 
bas been such for the requisite period of time, and that he be- 
longs to the class of persons to whom the land is given. Ail 
thèse steps refer to and are dépendent upon a public survey of 
the land. If the survey is not made, the settler is powerless to 
produce the requisite proofs. The failure of Craig to conform 
to the donation act resulted solely from the fact that no survey 
was made of his land. But on February 14, 1853, for the pro- 
tection' of the rights of settlers residing upon unsurveyed lands, 
congress amended the donation law, by requiring ail persons who 
were entitled to the benefit of the fourth section of the act to 
file with the surveyor gênerai, in advance of the time when pub- 
lic surveys shall be extended over the particular land, a notice 
in writing settipg f orth their claims to the benefits of the act, 
and the required particulars in j-eference to settlement and culti- 
vation. By the act of July 17, 1854 (10 Stat 306), the settlers 
were givén until December 1, 1855, to comply with the amend- 
ment. Oraig flled the required notice on June 4, 1855, and 15 
days later he flled affidavits containing the particular facts of 
his settlement and résidence upon the claim. No objection was 
made to the form of his papers, and nothing further was required 
of him. He received notice from the officers of the land oifice 
at Olympia to the efEect that his filing and proof were complète, 
and that he had as complète a title to said land as could be ac- 
quired prior to issuing a patent, and that patent could not be is- 
sued until thé government survey had been extended over the 
country. 

At the date the donation act took effect, William Oraig was a 
settler who had already resided upon and cultivated his claim for 
four years, and was in other respects qualifled to take as a 
grantee. IBut for the requirements of the law as to notification 
and proof, which are contaihed in sections 6 and 7, the grant to 
him would hâve been in praesenti. The title was to pass to him 
upon his placing himself in the status of a grantee by complying 
with certain formalities. Therein was he to "otherwise conform 
to the provisions of the act." Thèse steps he has taken, so far 
as it was possible, bef ore a survey. He has done ail that the law 
demanded of hipi. That he did not obtain a patent was owing 
to no default of his. Even if it should be held that he never 
became qualifled to receive the title, and that he never became 
the grantee of the soil, he was, nevertheless, entitled to ail the re- 
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lief that was accorded the appellee In the court below in any vlew 
of the case, for he had, as was said in Hall t. Russell, 101 U. S. 
510, "a présent right to occupy and maintain possession, so as 
to acquire a complète title to the soil," and that right haa been 
lawfully conveyed to the appellee. Craig's grantees hâve en- 
deavored to obtain a government survey, and to perfect their 
title. In 1870 they paid the expense of a survey that was made 
by the surveyor then engaged in surveying govemment lands in 
the township in which the claim is situated. In 1887 they were 
informed by the commissioner of the gênerai land office that Wil- 
liam Craig's proofs were déficient, because unaccompanied by the 
affldavit required by section 12 of the donation act, and because 
no certificate had been made by the surveyor gênerai or the reg- 
ister and receiver, as provided in section 7. Thèse were not valid 
reasons. The affldavit made necessary by section 12 applied only 
to settlements made subséquent to December 1, 1850, and the 
provisions of section 4, making void ail sales and contracts of 
sale of lands before patent is issued, were repealed by the act of 
1854 (10 Stat. 306, § 2); and, if the provisions of section 7 were 
not complied with, itwas due solely to the nonaotion of the offi- 
cers of the government. 

It is our judgment that the appellee bas such right in the land 
in controversy as to entitle him to the relief afiforded in the 
decree which is appealed from, and that decree is accordingly 
afflrmed. 



GBRMAN SiA-VINGS & LOAN SOC. v. DE LASHMUTT et aL 

(Circuit Court, D. Oregon. Aprll 22, 1895.) 

No. 2,147. 

1. Vbndob and Pukchaskr— Bona Fidb Purcha.sbrs— Ikbanb Gkaktob. 

A deed of an Insane grantor Is absolutely void, and therefore a bona 
flde purcbaser from the grantee takes no title. 
8. Sobrosatio»— BowA Fidb Purchasbks — Insanb Oraktob. 

The deed of an Insane grantor betng absolutely void, the fact that she 
recelved and used the considération for her Support and maintenance cré- 
âtes no equity to whioh a bona fide purchaser from the grantee éan be 
subrogated. i > ; • : 

In Equity. Bill by the German Savings & Loan Society jigtiinst 
De Lashnautt and others to foreclose a mortgage. The bill was 
amended, and défendant Starr excepta to the amëndments for im- 
pertinence. 

Milton W. Smith, for plainttËE. 

M. L. Pipes, for défendant William Starr. 

BEIUNGER, District Judge. This is a suit to foreclose a mort- 
l^ge executed by the défendant De Lashmutt in 1890 to secure the 
Uitter's note for $25,000, upon which thereds now due, principal and 
interesÉ, about ?26,000. The title of De lashmutt to a part of thé mort- 
gaged t>remise8t consisting of the south two-thirds of lot 3 ia block 22 
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in the dty of Portland, is by deed from Bridget Lavin, now deoeased, 
of date about June 7, 1887. The bill of complaint allèges that 
the défendant Starr claims some interest in the south two-thirds 
of said lot, which interest arises under a certain deed of De Lash- 
mutt and wife to said Starr, dated April 7, 1893. The défendant 
Starr answers to the bill that he olaims to be the owner in fee 
simple of the property in question, as heir at law and devisee 
of Bridget Lavin; and he further answers that at the time of the 
exécution of the deed to De Lashmutt by Bridget Lavin, and for a 
long time prior and subséquent thereto, she was non compos mentis 
and insane, and was incapable of executing or acknowledging such 
deed. The complainant meets this défense by amendments to his 
bill, alleging, in effect, that at the time it made its loan to De 
Lashmutt, and took the mortgage in suit, it did so in good faith, 
without notice or knowledge of the alleged insanity of De Lash- 
mutt's grantor; that De Lashmutt paid Bridget Lavin $10,000, 
which was a fair price, for the property in controTersy, and that 
the monéy was used by her for necessary expenses of maintenance 
and support, and that at the time of such purchase De Lashmutt 
acted in good faith, and without notice of her alleged insanity; that 
about April 7, 1893, Dé Lashmutt and the défendant Starr, "by a 
good and vaJid accord and satisfaction, had a full and complète 
settlement between themselves of ail the matters and things then or 
theretofore in controversy between said De Lashmutt and said 
Starr, as heir, devisee, and personal représentative of said Bridget 
Lavin, or theretofore in controversy between said De Lashmutt and 
said Lavin with respect to the ownership and possession of said 
mortgaged promises; and that then, and in pursuance and con- 
sidération therefor, said De Lashmutt executed and delivered to 
said Starr the deed referred to in the original bill, bearing date 
April 7, 1893; and that said Starr, in pursuance and considération 
thereof, accepted said deed, and went into possession thereunder." 
The défendant Starr excepts to ail thèse matters so alleged for im- 
pertinence. 

It is settled that the deed of a person non compos mentis is 
void. A person incapable of nnderstanding is incapable of execut- 
ing a contract or deed. Whatever différences of opinion once 
existed as to whether the deed of an insane person was void or 
voidable, the question is authoritatively settled that such deed 
is absolutely void. Formerly the rule in England was that "the 
deed, f eoffment, or grant which any person non compos mentis 
makes is avoidable"; but even under this rule, which is now no 
longer accepted, the doctrine was steadily maintained that, as 
against the heirs of a lunatic, his deed was invalid. Whatever rea- 
sons existed for enforcing a contract against the lunatic himself, 
they were never allowed in any case to apply to his heir. Dexter 
V. Hall, 15 Wall. 20; Edwards v. Davenpor^ 20 Fed. 756; Farley 
V. Parker, 6 Or. 105. The doctrine of bona flde purchase, whioh 
the plaintiff invokes, is not a rule of property. It does not déter- 
mine the question of title between parties. It is only available by 
way of défense. It is a shield in the hands of a défendant, to 
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protect liim against the daim of his adTcrsary. It means that 
equity will refuse to interfère to aid the plaintiff in his suit, be- 
cause, under the circumstances of the case, it would be unconscion- 
abïe that the plaintiff should hâve what he seeks to obtain. It 
enforces no right, but simply refuses to interfère in the plaintifl's 
behalf. "The very few instances in which afarmative relief is 
^ranted to the bona flde purchaser are exceptional. They rest 
upon their spécial facts, and arise from the fraud of the défendant 
against whom the relief is awarded." 2 Pom. Eq. Jur, § 738. More- 
over, the doctrine of bona fide purchaser is not applied to protect 
an equity as against a légal estate, but to "protect the légal title 
against a prior equity, by uniting with such légal title an equity 
arising from the payment of money, and securing the conreyance 
without notice and a clear conscience." Boone v. Chiles, 10 Pet. 
211; Mortgage Co. v. Hopper, 56 Fed. 75. "If the défendant has 
a légal estate, the court does not deprive him, even as against a 
plaintiff clothed with an équitable interest, of the advantage which 
the law confers upon the holder of such estate." 2 Pom. Eq. Jur. 
§743. 

In the présent case the plaintiff is without title or lien. It 
seeks in eflect to acquire a lien upon the property of the défendant 
Starr by invoking the doctrine of bona fide purchaser. It is not 
claimed that either this défendant or his ancestor committed any 
fraud or wrong in the premises. The right to relief, as to this dé- 
fense, rests solely on the ground that complainant and its grantor 
innocently dealt with the property of another. Such a case is not 
one for relief upon any principle of equity. When the légal owner 
is innocent, the claim of a subséquent and bona flde purchaser 
cannot be sustained. The good faith of a purchaser cannot create 
a title where none exists. Dodge v. Briggs, 27 Fed. 160. Nor is 
it material that Bridget Lavin used the $10,000 paid her by De 
Lashmutt for her maintenance and support The mère payment 
of the considération, without a deed or agreement to convey and 
such actual performance as would justify a court to decree spécifie 
performance, is not enough in any case, and in the case of an insane 
person the reasons for refusing relief are still more imperative. 
The complainant relies upon the case of Edwards v. Davenport, 20 
Fed. 756. In that case money was adTanced to an insane person to 
pay ofl certain liens upon his property. It was held that the party 
advancing such money was entitled to be subrogated to ail the 
remédies which the original lien holder had against the property, 
but only so far as such were vaJid pre-existing liens, and were to 
secure the debt of the insane owner. The liens in question were 
a lien for taxes and a mortgage to secure the debt of another per- 
son. To the extent that the money advanced was used to pay 
taxes the créditer was subrogated to the rights of a lien holder, 
but no further. The court said, as to the other lien, that the in- 
sane person received no beneût from it Upon this statement in 
the opinion the complainant in this case bases its contention that 
the fact of the receipt of beneflts was the décisive point in the 
oaae. Bat such was not the case. The question was simply one of 
v.67F.no.4— 26 
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subrogation i nnder a valid pre-existing lien. There was no con 
tract because of the mental incapacity of the owner to enter into a 
contract There was, therefore, as to the mortgage, no lien and no 
subrogation. But as to the tax lien the «ase was différent That 
was a valid pre-existing lien, the discharge of which necessarily 
inured to the beneflt of the owner, whose interests could not be 
injuriously ^ected by subrogating the party who paid the money 
to discharge it to ail the remédies of the lien. 

It follows from what has already been said that the accounting 
between De Lashmutt and Starr, relied upon by complainant, can- 
not be set up against the latter's title. The case admits of but a 
single question, and that is the question of the mental soundness 
of the défendant De Lashmutt's grantor. The exceptions are 
allowed. 



BARR Y. MAYOR, ETC., OF CITY OF NEW BRUNSWICK et aL 
(Circuit Court, D. New Jersey. AprU 15, 1895.) 

1. CONSTITUTIONAL Law^-DtJB PsOCBSS OF LaW — EmINBNT DOMAIN. 

The exercise of tlie rlght and power of emiuent domain is due process 
of law, If the conditions of Its exerdse are obseryed. 

2. Same — Benepit to Individual. 

The City of N., Uirough its common council, In the exercise of its dis- 
crétion, determined to close a certain street, and lay out a new street 
In lieu thereof. The proposed change was greatly to the advantage of 
, the P. Ry. Oo., which had agreed to pay ail the expenses attending It 
The steps requlred to close the one Street and lay out the other were 
aJl regularly taken. Edd, tiiat the property of one whose land was re- 
qulred for the new street would not thereby be taken without due process 
of law. 

This was a suit by Henry J. Barr against the city of New Bruns- 
wick and the Pennsylvania Kailroad Company to enjoin the taking 
of complalnant's property nnder the power of eminent domain. 
Complainant moyed for a preliminary injunction. Denied. 

Alan H. Strong, for complainant 

James B. Vredenburgh,. Charles E. Gummere, and Frederick 
Weigel, for défendants. 

GREEN, District Judge. There is but a single question presented 
by the mo-dng papers in this case, and that is whether the défendant 
is threatening to deprire the complainant of certain of his lands, 
situate in the city of New Brunswick, without due process of law, 
contrary to the provisions of the fourteenth amendment to the con- 
stitution of the United States, which, in tenus, forbids such action. 
The facts are that the city of New Brunswick; tilirough its législative 
departmeht, is about to vacate a certain street within its corporate 
limits, and to lay out, in lieu thereof, another street for public use. 
To do thia latter, it will be necessary to take, by the exerdse of the 
power of eminent domain, a part of certain lands belongiug to the 
complainant And it is to prevent this that the interférence of thia 
court has been asked. It is allégea by the complainant, and not 
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denied, that the proposed yacation ol the existing street will be 
greatly to the beneflt of the Pennsylvania Eailroad Company, and 
that the railroad company has agreed to pay ail the éxpenses which 
may arise on account of the vacation of the one street and the laying 
ont of the other, and that thèse facts are eonclusÎTe as to the use to 
which thè lands of the complainant are to be put; that the whole 
transaction is intended to beneflt the railroad company and not ,the 
public, and therefore should be prevented. Even if this were so, it 
is extremely doubtful whether this court has any jurisdiction of the 
subject-matter. It is not denied that every step which has been taken 
by the common council is strictly in accordance with the require- 
ments of the charter concerning and regulating the vacation and 
laying out of streets by the municipality. From the first "notice of 
intention," to the "approval" of the ordinance by the mayor, which 
accomplishes the design, every act is strictly in harmony with exist- 
ing law. The policy, the necessity, of the proposed action, is a mat- 
ter soleïy within the judicial discrétion of the common council, — 
the législative department of the municipality. With that there can 
be no interférence. Having determined those questions, it only re- 
mains that the necessary proceedings taken should be in entire and 
full accord with law, that is, should be in fact "due process of law." 
The moving papers show such to be the fact. The fourteenth amend- 
ment was intended to secure ,the individual from the arbitrary 
exercise of the power of the government, unrestrained by estab- 
lished principles of private rights. The right of private property 
is unassailable under the constitution, except by due process of law. 
The exercise of the right and power of emineut domain is "due process 
of law" if the established conditions of its exercise are observed. In 
this case they seem to hâve been literally complied with. It follows, 
then, that the complainant's property will be taken, if at ail, only by 
"due process of law," and to that it ia liable, and of that he cannot 
complain. That the railroad company will be beneflted by the pro- 
posed action of the common council, and that it has agreed to pay 
ail necessary éxpenses arising from the vacation and laying out of 
the streets in question cannot affect the matter. The affidavits sub- 
mitted by défendant clearly show that the public interest will be 
promoted by the proposed action; and, if that be so, it is perfectly 
proper to invoke the right of eminent domain, although private in- 
terests may also gain largely. 

The promise of the railroad company to pay such éxpenses as the 
proposed action of the common council may cause does not invalidate 
such action, nor militate in any degree against the contention that 
the lands of the complainant are to be taken "by due process of law." 
The suprême court of New Jersey, in the case of North Baptist Ohurch 
V. City of Orange, 54 N. J. Law, 111, 22 Atl. 1004, distinctly held 
that "a promise made by a citizen to pay for the expensea of opening 
a street ia not opposed to public policy, and an ordinance passed by 
the common council to open such street will not upon that ground 
be set aside." 

It appearing from the record that ail the requirementa of law 
tonching the exercise of the right of emineut domain by the défend- 
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ant hâve been complled with in this oase, and that the lands of the 
complainant are to be taken only by "due prooess of law," there is 
no reason for any action by this court in the premises, further than 
to dissolve the enjoining order heretofore granted, to discharge the 
rule to show cause, and to dismiss the bill of complaint, with oosts. 



FARMERS' LOAN & TRUST CO. y. OREGON & W. T. R. 00. (HUNT, In- 

terv.ener.) 

(Circuit Court, D, Oregon. AprU 22, 1895.) 
No. 1,89a 

1. Patmbnt— What Constitutbs— Purchash or Dischaboe oi* Coupons. 

Bonds of a railroad were Issued to a construction company, and by It 
turned over to intervener under a contract with hlm for the construction 
of the road. Intervener was the président and manager of the railroad 
company, and held practlcally ail Its stock. He sold the bonds from time 
to tlme to obtain money for construction, part of the prlce belng retained 
in each instance by the purchaser to pay matured and maturlng coupons. 
Coupons on bonds held by intervener were carrled by htm. Subsequently, 
under a contract whlch was practlcally a sale of the road free from ail 
Indebtedness, ail remaining bonds were sold to the purchaser of the 
former bonds. Held, that the coupons 'so "carried" or to pay whlch money 
was retained ont of the prlce were dlscharged, not purchased, and inter- 
vener was not entltled to share, as the holder of them, in the proceeds of a 
foreclosure. 

a. EsTOPPEL— Bt Pleadings — Inconsistent Positions. 

On intervention in a railroad bond foreclosure suit, the principal bond- 
holder is not estopped to claim that the contract under whieh the bonds 
were acquired was in effect a purchase of the road, by a sworn answer 
flled by him iu an intervention by another party, where the same question 
became material, denying that he ever became owner of the franchises 
and properties involved, or interested thereln otherwise than by purchase 
of bonds and stocks. 

In Equity. Bill by the Farmers' Loan & Trust Company against 
the Oregon & Washington Territory Railroad Company to foreolose 
a mortgage. George W. Hunt intervenes. Pétition denied. 

C. E. S. Wood, for intervener. 

L. L. McArthur, for respondent Wright 

BELLINGER, District Jndge. The pétition of George W. Hunt 
prays that he may be allowed to share in the proceeds of the sale 
which bas been had, on foreclosure, of the Oregon & Washington 
Territory Railroad. He claims as the owner of coupons of the 
value or amount of $233,340, originally belonging to the bonds se- 
cured by the mortgage for the foreclosure of which this suit was 
brought. The Oregon & Washington Territory Railroad origi- 
nated with the people of Pendleton, Or., who organized a company, 
and procured money by subscription, to inaugurate the building of 
a line from Pendleton to Wallula Junction. Hunt became the con- 
tracter to build the road. Soon thereafter the enterprise was, in 
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effect, turned over to him. He became the owner of four-flftha 
of the stock of the company, and also its vice président and gênerai 
manager. G. B. Wright was a large stockholder- in the Northern 
Pacific Bailroad, and was interested in the construction of the 
proposed road, since it was to connect with the Northern Pacific 
road. In 1889 Hunt applied to Wright for money to carry forward 
the enterprise which he had assumed, with the resuit that the lat- 
ter purchased at différent times, during the early part of 1888, 942 
bonds, of the par value of $1,000 each, being ail of an issue on what 
is known as the 'Tendleton Division Issue," excepting 400, which 
were sold in equal amounts to W. S. Ladd and to one Tower, the 
total of such issue being 1,142. At the time Wright made the sec- 
ond purchase of bonds, 400 in number, he deducted and retained 
f rom the purchase price to be paid $60,000, to pay the July interest 
on a prior purchase of 400 bonds, and the installment of coupons 
of the 800 bonds to mature on the first days of the succeeding 
January and July. Wright allowed Hunt interest upon the amount 
retained by him to pay coupons not then due. The same course, 
as to retaining money to pay coupons not yet due, was adopted with 
référence to the bonds purchased by I^dd and Tower. Subse- 
quently there was a f urther issue of bonds upon an extension of the 
road, of which Wright purchased 142. There was a third issue, of 
what is known as the "Consolidated Mortgage Bonds," intended to 
be exchanged for the bonds already issued. At the time of the last 
two issues, Hunt was président and manager of the company and 
the holder of four-fifths or nineteen-twentieths of its stock. Ail 
thèse several issues of bonds were received by Hunt, in the first 
instance, as the représentative of the railroad company, and were 
by him, as he daims, delivered to the construction company, in com- 
pîiance with the railroad company's contract with sùch company; 
and thcft'eupon the construction company turned them over to Hunt, 
to pay for construction by him under his contract with the latter 
company. He contends that the déductions made by Wright and 
Ladd from the purchase price of bonds bought by them from him to 
pay interest upon coupons not yet matured was, in effect, a payment 
by him of such interest, and that he is thereby in the position of a 
lienholder against the property mortgaged to secure the bonds to 
which the coupons belonged. Thèse coupons were passed through 
the Parmers' Loan & Trust Company, and were canceled. A part 
of the coupons for which Hunt makes claim in this proceeding be- 
longed to bonds held by Hunt, who says that he paid thèse coupons 
thus belonging to him; that he paid them by "carrying" them, by 
the fact that as fast as they matured they became enforceable liens 
in his hands against the road. Ail bonds not already owned by 
Wright at the time were subsequently, on February 27, 1891, sold 
by Hunt to Wright, the matured coupons having been in the mean- 
time detached and punched. Hunt testifles that he was compelled 
to pay thèse coupons by allowing future interest to be deducted 
from the purchase price of the bonds sold, and by detaching and 
canceling the matured coupons upon the bonds held by him, in or- 
■der to protect his interest in the company's property. On Pebru- 
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ary 27, 1891, Hunt and Wright entered into the following agree-- 
ment: 

"Philadelphla, Pa., Feb. 27, 1891. 

"It is hereby agreed between C. B. Wright, of Phlladelphia, Pa., and G. W. 
Hunt, of Walla Walla, Wash., as foUows: Tbe sald Hunt agrées to délirer, 
and the said Wright to take, ail of the issue of bonds of the Oregon & Wash- 
ington Territory R. R. Co. (except 1,142 bonds of the first issue on the Pendle- 
ton Division, already sold), at 90 per cent, of their par value, at $20,000 per 
mile, or at a purchase price of $18,000 per mile. There are said to be 111 
miles of said road, but the exact mlleage shall be «Jetermined by actual 
measurement, by two compétent parties, one to be selected by each of the 
parties to this contract. If said road Is not in a falr and reasonable good 
condition, aCcording to the standard of western railroads, the said Hunt 
agrées to put It in such a condition, to the reasonable satisfaction of the 
président and chief engineer of the Northern Pacific, at hls own expense. 
ïhis provision applies only to roadbed, not to stations or other Improvements. 
The sald Hunt further agrées to deliver to said Wright, without addltional 
compensatioUi 51 per cent, of the capital stock of said corporation. It is 
further agi-eed that said Hunt shall be paid for ail the rolllng stock of said 
corporation, or of sald Hunt, and used by said corporation, an addltional sum, 
to be determlnèd by T. F. Oakes, président of the N. P. R. R., and G. W. 
Hunt; also that the said Hunt shall be allowed to build and complète, ready 
for the rolllng stock, about 42 miles of extension of said road, as foUows: 

"Aboutis miles to the Snake river. 
" 12 " to the near Conalle. 
12 " to the near Milton. 
—AU In Washington and Oregon, whenever the same shall be built, and at 
such price aS may be agreed on with the said T. F. Oakes. The terms of 
payaient to be as follows: $75,000 cash, which immédiate payment shall be 
further secured by said Hunt pledging with said Wright, as collatéral se- 
curlty, until the second payment is made, ail the capital stock of said corpora- 
tion remaining and belonging to said Hunt, over and above the 51 per cent, 
aforesaid. 

"$800,000 to be paid on Friday, April 17th, 1891. 

"$300,000 " " " " July Ist, 1891. 

«$400,000 " " " " September Ist, 1891. 
--And the balance on December Ist 1891. Deferred paymerrts to draw Inter- 
est at 6 per cent. It is further agreed that said road shall be delivered clear 
and free of floating (or unsecured) Indebtedness, and that the said Hunt, as 
président of said corporation, shall lend his best efforts and hls time to the 
reorganization of said corporation, as the sald Wright or his successors shall 
direct C. B. Wright. [Seal.] 

"G. W. Hunt [Seal.] 
"0. B. Wright 

"In the présence of 
"C. E. S. Wood, 
"O. B. Wright Jr." 

Wriglit has made ail the payments provided for in this agree- 
ment, and has paid in addition thereto above $230,000 in settlement 
of floating debts of the road. The foreclosure sale that has taken 
place has been in his interest. He purchàsed the property at such 
sale in extinguishment of his liens, so that aay payment decreed 
to Hunt on this pétition will be, in effect, at Wright's expense. If 
what Hunt did amounts to payment of coupons of outstanding 
bonds of the company, he is not entitled to be subrogated to the 
rights of the original holder of the coupons so paid. What he did 
Ttas intended to hâve the appearance and efEect of payments made 
by the debtor company, and was for the purpose of advancing or 
Bustaining^ its crédit in the market. He was the absolute manager- 



FAKMEKS' I.OAN 4 TEUST CO. 1>, OBEGON 4 W. T. K. €». 407 

of the Company, and was practically the only person beneficially 
interested in it It had become his enterprise, and a default in the 
payment of interest wonld hâve brought on a foreclosure of the 
mortgage, and would hâve been ruinons to him. It was to the 
interest of the bondholders that the coupons should be paid, not 
purchased and held for future payment. To sustain the inter- 
vener's claim, it must api)ear that the payment of coupons by him 
was upon a distinct understanding with the holders of the bonds 
to which the coupons belonged that such coupons were purchased, 
not discharged. Otherwise the accumulation of interest would im- 
pair the security of such bondholders, and work a fraud upon them. 
Hunt's relations to the property were such that its eamings came 
into his hands. Prier to the agreement of February 27, 1891, he 
caused a statement of its earnings to be made and placed in the 
hands of an officiai of the Northern Pacific Railroad, from which 
it appeared that such earnings were enough to pay operating ex- 
penses, and interest on its indebtedness. This statement, or its 
substance, would nalnirally corne to Wright's knowledge, from his 
relation with the Northern Pacific Eailroad. Its intent and effect 
are obvions. Moreover, it is suggestive of the fact that the earn- 
ings were enough to meet the requirements of the road, as repre- 
sented. In any event, Hunt ought, in good conscience, to hâve 
shown what the fact is as to this, — what he received as président, 
manager, and stockholder of the company, and the application 
made of such receipts. 

On the intervention of Congdon in this case (58 Fed. 640), I con- 
sidered the effect of the agreement between Wright and Hunt, of 
February 27, 1891, and concluded that this agreement was, in 
«flect, a purchase by Wright from Hunt of the road in question, 
free from ail indebtedness. I am still of that opinion. Wright 
testifies that the agreement was the resuit of a conférence between 
the parties at his home, in Philadelphia, where he was visited by 
Hunt and Mr. Wood, Hunt's attomey; that the latter introduced 
the snbject of the agreement with the statement: 

"Now, Mr. Wright, we hâve corne hère to sell you this road. We hâve got 
to the end of our strlng, and we hâve got a large amount of money to ralse 
on Monday. Mr. Hunt has been called upon for a large amount of money 
payable on Monday,— the flrst of March, he sald,— and we want to sell you this 
road." 

He testifies that in pursuance of this offer the contract in ques- 
tion was entered into, and the road taken possession of by him. 
This testimony is not contradicted. But, without this testimony, 
the written agreement of the parties clearly shows that the con- 
tract was, in effect, one of sale and purchase. Wright bought ail 
the bonds and 51 per cent of the stock of the company; provided 
for ail the floating indebtedness, for the purchase of the roUing 
«tock, and for the construction of 42 miles of extension of the road, 
to be paia for at such price as should be agreed upon between Hunt 
and T. F. Gake», président of the Northern Pacific Railroad Com- 
pany. The provisions in the agreement as to such construction, 
that "Hunt shall be allowed to build and complète forty-two miles" 



408 rsOEBAL BEFOBTEB, Vol. 67. 

of extensions to spe<îîfled points, "at such price as may be agreed 
upon with the said T. F. Oakes"; the language of the bond-purchase 
provision, that Wright is to take ail of the issue of bonds, etc., 
"at 90 per cent, of the par value, at $20,000 per mile, or at a pur- 
chase price of $18,000 per mile"; and the provision for ascertaining 
the exact mileage of the road by a disinterested measurement; and 
the further provision that Hunt is to put the road in a good condi- 
tion, to the reasonable satisfaction of said Oakes or the chief en- 
gineer of the Northern Pacific Eailroad Company, — are ail conditions 
of purchase, rather than conditions of security. Hunt's agreement 
"to put the road in a good condition" can only refer to a change 
of ownership in fact, whatever the form of ownership might be; 
otherwise it must be supposed that Hunt would be required, not 
only to put the road in a good condition, but to keep it in such con- 
dition. Nor is this ail. The agreement provides that Hunt shall 
deliver the road, free and clear of floating or unsecured indebted- 
ness (Wright had taken up, by the agreement, the bonded debt), 
and shall aid in such reorganization of the company as Wright 
or his successors shall direct TJnder this agreement, Wright took 
actual, formai possession of the road, sending his son and an ac- 
countant to this country for that purpose 

It is in évidence (for the admission of which the case was re- 
opened after it had been submitted) that Wright, in an answer 
filed in this court to the pétition of W. M. Ladd and others, in a 
proceeding where the question became a material one, denied that 
he ever became, in fact or at ail, the owner of the franchises or 
properties of the Oregon & Washington Territory Bailroad Com- 
pany, or interested in them in any other way than by the purchase 
of bonds and stocks. This answer was swom to by Wright, and 
filed after the adjudication in the Oongdon intervention, where it 
was decided in favor of Wright's contention, that he did, in effect, 
become the purchaser of the road free from ail indebtedness, and 
that the purchase by him of bonds and stocks on Pebruary 27, 1891, 
was merely a means to that end, and after this cause had been sub- 
mitted hère upon his like contention, supported by his own oath 
and the argument of his lawyers. It was to his interest, in the 
Ladd pétition, that his relation to the road should be held to be 
merely that of stockholder and creditor, and his oath therein is 
according to that interest. His interest in the Congdon interven- 
tion and in this intervention is the other way. In this case, as in 
the Oongdon Case, he makes it clear that Hunt came to him with 
a proposition to sell the road, and that it was upon that basis that 
the contract was made, and he testifies that he took possession of 
the road. I am not authorized to punish Wright for his oath on 
the Ladd pétition by a judgment in this case that is contrary to the 
judgment rendered by me in the Congdon intervention, and to my 
présent convictions ot the truth of the matter to be determined. 
There is no room for an estoppel. The question for deoieion rests 
upon a written contract of tiie parties, and upon what was doue 
under that contract, and is not open to doubt The prayer of the 
pétition is denied. 
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OUTLBR T. OLEMBNTSON et aL 
(Circuit Court, D. Mlimesota, Fourth Division. May 6, 1895.) 

1 MORTQAOBS— ASSIQNMENT AND FOBECI-OSORB. 

A mortgagee, who bas sold, assigaed, and conveyed "ail hls rlght, 
tltle, and Interest In and to" the mortgage, guarantying the notes secured 
thereby, cannot foreclose -wlthout the consent of the assignée, tbough the 
asslgnment Is not recorded; and such a foreclosure Is a nulllty. 

2. BAMB— RiGHTS OF JUDGMKNT CreDITORS. 

Where a mortgagee, after assignlng the mortgage wlth guaranty of 
payment, foreclosed the same without notice to the assignée, for whlcb 
reason the foreclosure was vold, Md, that certain tblrd persons, who 
obtained Judgment agalnst the mortgagors, while the mortgage stood 
of record, and docketed the same before the asslgnment was recorded, 
but filed notice of intention to redeem and dld redeem, after the asslgn- 
ment had been placed on record, acquired thereby no right superlor 
to that of the assignée; and that the Minnesota statute, protectlng judg- 
ment creditors and bona flde purchasers (Gen. St 1878, c. 40, i 21; 
Gen. St 1894, S 4180), dld not apply in their favor. 

TMs was a bill by I. M. Cutler against Peter J. E. Clementson 
ijMÎ others to foreclose a mortgage, and for other relief. 

Roberts & Sweet, for complainant 

Selden Bacon, for défendants Curtis & Wheeler. 

NELSON, District Judge. Thia suit is brought to set aside a 
prier foreclosure and sale, and to foreclose the complainant's mort- 
gage upon the property in question. The facts I find to be as fol- 

lows: 

In December, 1889, défendants Clementson and wlfe executed to the Lom- 
bard Investment Company, a corporation of the state of Missouri, a mort- 
gage upon certain real estate in Hennepln county, Mlnn., whlch was duly 
recorded in that county on the 4th day of January, 1890, to secure two 
notes, one for $400, due January 1, 1891, the other for $8,000, due January 1, 
1895, with Interest coupons attached payable semi-annually. About January 
20, 1890, the mortgage was assigned in wrltlng, and the notes sold and de- 
livered by the Investment Company, wlth Its guaranty of payment to com- 
plainant TWs asslgnment was not flled for record in Hennepln county, 
Minn., untll December 24, 1892. The Investment Company had ofaces In 
Kansas City and Boston, and when the complainant presented at the latter 
office hls coupons, and the $400 note when It became due, they were pald, 
but the défendants Clementson and wife made no payments of elther prin- 
cipal or Interest July 9, 1892, the Investment Company foreclosed the mort- 
gage In its own name by advertisement, for the sum of $1,548.29, the amount 
clalmed to hâve been advanced by it to complainant and In September of 
the same year bid in the property for $1,732.03. Thèse proceedlngs were 
wlthout the knowledge or consent of complainant and it does not appeat 
that he ever ratified them. Subséquent to the exécution of the mortgage^ 
and prier to the foreclosure thereof, Eugène P. Curtis and Artemas H. 
"Wheeler, who alone answer herein, obtained judgment, and docketed the 
same against the défendants Clementson. On the 7th day of September, 1893. 
there belng due upon it the sum of $1,921.15, they flled In the office of the 
register of deeds for Hennepln county, Mlnn., notice of their intention to 
redeem from the foreclosure sale; and on the llth of that month, by the 
payment of $1,868.55, dld redeem the property, and recelved the sherifE's 
certificate therefor, which was duly recorded on the same day. This amount, 
less hls fées, was pald by the sherlff to the Lombard Investment Company, 
and is Btill retained by it In January, 1893, by direction of the Invest- 
ment Company, this suit was commenced to set aslde the prior sale, and 
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to foreclose the mortgage in the name of the complalnant. 'JOie latter was 
not notified of that proceedlng untll Jupe followlng, when he received a 
letter from the company, stating that probably It would be compelled to- 
foreclose the mortgage, and that the property could be sold, and gotten into 
better hands, if complainant would accept from the purchaser a mortgage 
for 90 per cent, of tlie présent one, and $800 in cash. In answer to this 
letter, complainant wrote Immediately as follows: "I hâve received your 
letter of Ist inst, Informlng me that It would be advisable to foreclose loan 
039679, Clementson, $8,000, as the borrower has defaulted In the payment 
of interest In compliance with your request, I hereby authorize you to col- 
lect this mortgage loan by foreclosure or otherwise." He then discusses 
the j)r6position made to him by the company, and vlrtually agrées to the 
terms proposed by it. At that time he knew nothlng of the prlor fore- 
closure, and not until January, 1894, did he become aware that hls interests 
were in jeopàrdy. In order to protect the same, he immediately employed 
counsel, and filcd the amended bill In this suit 

Upon this State of facts, as a conclusion of law, I flnd that the 
complainant is entitled to a decree as prayed for in the bill. 

Mem. Défendants Curtis and Wheeler base their claima on sev- 
eral grounds, which may be summed up thus: (1) They deny that 
the assignment was completed and dellvered before the foreclosure. 
(2J They set up their recorded judgment as a prior lien to the as- 
signment (3) They urge that complainant consented to or ratifled 
the foreclosure by the Investment Company, or that he is estopped,^ 
either by his own lâches, or equitably, from denying such consent 
or ratification. , 

The évidence does not support the first claim of the défendants. 

Again, the Investment Company, having sold, assigned, and con- 
veyed "ail its right, title, and interest in and to" the mortgage, could 
not foreclose it without the consent of the assignée; for, though it 
held the record title, it had no interest in the mortgage, or the debt 
secured by it, and the foreclosure was a nullity. The recording stat- 
ute of Minnesota (Gen. St 1878, c. 40, § 21; Gen. St. 1894, § 4180) 
has no application to the facts disclosed in this suit It protects 
judgment creditors as bona flde purchasers for a valuable considér- 
ation, whose liens arise while the record title appears in the .judg- 
ment debtor, although he may in fact hâve conveyed the property. 
In this case there was a conveyance (a mortgage) to the Lombard 
Investment Company on record at the time thèse défendants obtained 
their judgments against the mortgagor, and the prior lien of this 
mortgage was not destroyed by anything that occurred afterwards. 
It is trne that at the time Curtis & Wheeler docketed their jud ju- 
ments the assignment of the mortgage was not on record, but their 
answer discloses that they had notice of it February 11, 1893, and 
when they flled their notice of intention to redeem they had con- 
structive notice from the records that an assignment of the mortgage 
had been flled some eight months previous. They cannot by an ap- 
peal to this statute defeat the relief sought, for they parted with 
nothing upon the strength of the record. I do not think the évi- 
dence warrants the conclusion that complainant authorized or rati- 
fled the foreclosure by the Investment Company upon which the sale 
in question was made, or that the complainant was guilty of such 
négligence or lâches as would bar him from the relief sought herein. 
As to the claim of équitable estoppel, the payment of money by 
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thèse défendants for the rédemption was their own act, brougbt 
about and consummated by themselves after notice of the assign- 
ment to complainant. Let a decree be entered as prayed for in tJie 
bill of complaint 



CHICAGO, B. & Q. E. 00. t. BOARD OF COM'RS OP REPUBLIO 

COUNTY et aL 

(Circuit Court of AppeaJs, Blghtli Circuit April 22, 1893.) 

No. 485. 

Taxation— Equalitt — Kansas Constitution and Statotk. 

The coiistitution of Kansas provides that "tbe législature shall provide 
for a unlform and equal rate of assessment and taxation." Article 11, f 1. 
The statutes provide that railroad property shall be assessed by a state 
board of assessors, and other property by clty and county assessors. In 1893 
the State board assessed railroad property at its full value, but the assessors 
of R. county, pursuant to an agreement among themselves, assessed the 
other property In the county at one-thlrd of its value. The C. Ry. Co. 
pald its state taxes in full, and tendered to the county of R. the amount 
that would bave been due It for taxes if the prqperty of tiie railway Com- 
pany liad been assessed upon the same basis as other property. Beld, fol- 
lowing the décisions of the suprême court of Kansas, that the rallway 
Company was entitled to an Injunctlon to restrain the county from coUect- 
Ing the remalnder of the tax. 

Appeal from the Circuit Court of the United States for the District 
•of Kansas. 

This was a suit by the Chicago, Burlington & Quincy Railroad 
<jompany against the board of county commissîoners of the county of 
Republic and the county treasurer of the county to enjoin the collec- 
tion of a tax. The circuit court dismissed the bilL Complainant 
appealed. 

W. F. Guthrie, for appellant 
John T. Little, for appellees. 

Before CALDWELL, SAIJBORN, and THAYER, arcuit Judges. 

CALDWELL, Circuit Judge. The appellant, the Chicago, Bur- 
lington & Quincy Railroad Company, flled its bill in the circuit 
court of the United States for the district of Kansas against the 
board of county commissîoners of the coanty of Republic and the 
county treasurer of the county, the appellees, praying to enjoin 
the collection of a part of the county taxes assessed and levied 
on the property of the railroad company in the county of Re 
public. Under the laws of Kansas, railroad property is valued 
for taxation by a state board of railroad assessors; other property 
is valued for taxation by city and county assessors. The constitution 
of the state déclares that "the législature shall provide for a unlform 
and equal rate of assessment and taxation" (section 1, art. 11), and 
the statute provides that ail property shall be assessed at its true 
value. For the year 1893 the state board of assessors assessed the 
appel lant's property at its true and actual value; but, in pursuance 
of an agreement entered into between the trustées, sitting and acting 
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as a body of assessors for Bepnbllc county, the city and township as- 
eessors of that county agreed to value, and rlid value and assess, ail 
other property in that county, for the purpose of taxation for that 
year, at 33^ per cent of its true value. The appellant paid the 
State taxes in full, and tendered unconditionally to the proper col- 
lector of the revenue for the county, which tender was accepted 
without préjudice, the full amount of county and local taxes that 
would hâve been due and collectible upon its property in the county 
if it had been valued and assessed for purposes of taxation by the 
rule adopted and carried out by the city and township assessora 
in valuing and assessing for taxation ail other kinds of property in 
the county. 

The bUl raises no fédéral question, and the rights of the parties 
must be determined by the laws of the state applicable to the case. 
The circuit court, in déférence, probably, to what was said by the 
suprême court of Kansas in Adams v. Beman, 10 Kan. 37, and Challiss 
V. Eigg, 49 Kan. 119, 30 Pac. 190, dismissed the bill. After this 
case was decided below, and since its submission in this court, the 
opinions of the suprême court of Kansas in the cases referreid to 
hâve come under the review of that court in the case of Chicago, 
B. & Q. E. Co. V. Board of Cîounty Com'rs, 39 Pac. 1039. We hâve 
been furnished with a manuscript copy of the opinion of the court, 
from which it appears that, in a case on ail fours with the case at 
bar, that court held that the railroad company was entitled to the 
relief sought by the appellant in this case. The opinion of the 
court was delivered by Chief Justice Horton, and the headnote, 
which by a law of that state is required to be prepared by the judge 
delivering the opinion, and to express the exact ruling of the court, 
reads as foUowsj 

"By the Court, Horton, C. J.: (1) • • * Adams v. Beman, 10 Kan. 37, 
and OhalUss v. Blgg, 49 Kan. 119, 30 Paa 190, dlstinguished. (2) In 1893 
the property of the Chicago, Burlington & Qulncy Kallroad Company in 
Atchison county was assessed by the state board of railroad assessors at 
Its true and actual value. The city and township assessors of that coun- 
ty, upon an agreement entered Into between themselves, assessed In 1893 
ail of the other property of the county at twenty-flve per cent of Its true 
value, and the property of the county, except the railroad property, was 
taxed in 1893 upon such twenty-flve per cent, assessment. Subsequently 
the railroad company tendered to the county treasurer of Atchison county 
the full amount of ail of the state taxes which were levied on Its property, 
and also an amount for the county and other taxes equal to that assessed 
on other property of the county, and then brought Its action to enjoin the 
county authoritles from collecting the remalnder. Held, that the railroad 
company is entitled to an injunction to restrain the collection of the illégal 
excesB." 

Inasmuch as the state law, as construed and expounded by its 
suprême court, furnishes the rule of décision in this case, the decree 
of the circuit court îs reversed, tœd the cause remanded, with direc- 
tions to enter a decree as prayed for in the bill. 
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CHICAGO, B. & Q. R- CO. T. BOARD OF COM'RS OF NORTON COUNTT 

et al 

(Clrcnit Court of Appeals, Elghth Circuit AprU 22, 1895.) 

No. 480. 

1 Taxes— Suit to Enjoin Collectioi!— Tendbb. 

In the fédéral courts, the collection of a tax cannot be enjolned unless 
the party seeking the Injunctlon bas paid or tendered, unconditlonally, so 
much of the tax as it is certain he should pay. An averment of readiness 
to pay, or a tender made In the bill, la not suffident 

2. Samb — Pkacticb. 

Wliere, In a suit to enjoin collection of a part of a tax, It appears that 
a tender has been made in good falth of the amount supposed to be due, 
but that the sum bo tendered was In fact less than was due, the bill should 
not be dismissed absolutely, but an opportunity should be given to the 
complalnant to pay the excess, together with coets and penaltles. Chicago, 
B. & Q. R. Co. V. Board of Com'rs of Republlc Co., 67 Fed. 411, foUowed. 

Appeal from the Circuit Court of the United States for the District 
of Kansas. 

This was a suit by the Chicago, Burlington & Quincy Bailroad 
Company against the board of county commissioners of the county 
of Norton, Kan., and the county treasurer of the county, to enjoin 
the collection of a tax. The circuit court dismissed the bill. Com- 
plainant appealed. 

W. F. Guthrie, for appellant 

John T. Little, C. D. Jones, and David Overmyer, for appellees. 

Before CALDWELL, SANBOEN, and THAYER, Circuit Judges. 

CALDWELL, Circuit Judge. This case is similar in ail respects 
to that of Same Appellant v. Board of Com'rs of Republic Co. (No. 
485; just decided) 67 Fed. 411, except in thèse particulars: The 
county assessors, by an agreement between themselves, assessed ail 
property in the county, except the railroad, at 50 per cent, of its true 
value; but the appellant, believing it had been assessed at only 40 
per cent of its true value, tendered unconditionally, which tender 
was accepted without préjudice, the amount of taxes that would 
hâve been due upon its property in the county if it had been assessed 
at 40 per cent, of its true value. When it was ascertained that ail 
other property in the county had been assessed at 50 per cent, of 
its true value, the appellant amended its bill by adding thereto: 
"Your orator hère offering to do such further equity, in addition to 
such payment and tender, as your honors may deem just and 
équitable, your orator having heretofore done equity as your orator 
understood the same;" but made no further actual tender or pay- 
ment 

In the fédéral courts no one can enjoin the collection of a tax 
until he has paid or made an unconditional tender of so much of the 
tax assessed against him as can be plainly seen he ought to pay. 
State Railroad Tax Cases, 92 U, S. 575, 616, 617; Bank v. Kimball, 
103 U. S. 732. The tender made by the appellant in this case was 
not sufQoient, and, when advlsed of the InsufBciency of the tender 
by record évidence of the valuation by the county assessors of ail 
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other property in the coùnty for taxation, it taerely amended its ttlll, 
offering to do equity. This was not a compliance with the rule. 
It should ha,Te paid or tendered unconditionaUy an amount cf tax. 
equal to that assessed on other property in the coiinty. An aver- 
ment of readiness to pay or a tender made in the bill is not suffl- 
cieçt in this class of cases. The tender must be made to the officer 
authorized to collect the taxes. It must be actual and unconditional, 
and made in money or in évidence of indebtedness of the county 
whieh by law of the state is made a légal tender in the payment of the 
taxes. We think it sufflciently appears from the record that the ap- 
pellant supposed at the time the tender was made and the bill flled 
that the amount tendered equaled the tax assessed on other property 
in the county, and that the tender was made in good faith under that 
belief. In view of this fact, we do not think the mistake in the 
amount tendered should operate to deprive the appellant of ail re- 
lief on final hearing. The decree of the circuit court is reversed, but 
at the costs of the appellant, and the cause remanded with direction 
to dismiss the bill unless, within 60 days after the flling of the man- 
date of this court in the court below, the appellant shall, by compé- 
tent évidence, satisfy the circuit court that it has paid or tendered 
to the proper ofiQcer of the county the taxes on the 10 per cent of 
valuation not heretofore paid or tendered, with ail penalties and in- 
terest accrued thereon, and the costs of this suit in the circuit court, 
in which case the court will enter a decree enjoining the collection 
of the remainder of the taxes as prayed for in the bill. 



MERZ CAPSULE CO. v. UNITED STATES CAPSULE CO. et aL 
(Circuit Court, W. D. Mlchlgan. March 19, 1895.) 

1, Corporations— RiaHT to Subscribb for Stock of Other Corporations- 

Ultra Vires. 

A corporation has, In gênerai, no authorlty to subscribe for stock of an- 
other corporation, when the law governlng the corporation In wbieh the 
stock Is taken Is of a substantlally différent character, and f ails to impose 
the llabllities and obligations Imposed by the law of the subscribing cor- 
poration. Eeld, therefore, that a subscription made by a prlvate business 
corporation organlzed under the laws of Mlchlgan, for stock of a simllar 
coiporation organlzed under the laws of New Jersey, whlch subscription 
was to be paid for by a transfer of the entlre property and business 
of the Mlchlgan corporation, was ultra vires and void. 

2. MoNOPOIilBS AND COMBINATIONS — ILLEGAL CONTRACTS. 

A contract by which a Mlchlgan corporation agrées with other corpora- 
tions and persons doing busin'ess in a partlcular article of commerce 
that each of said parties shall convey its entlre property and business to 
a new corporation for the purpose of controlUng the price of said article, 
and each of the parties becomes practicaily a mère employé of the new 
corporation, and subject to its domlnlon and control, Is unlawful, under 
the provisions of the Mlchlgan statute of 1889, which déclares certain con. 
tracts and comblnations unlawful, and provides a punisbment for par- 
ties entering into the same. 3 How. Ann. St § 9354J. 
8. Same— CoNBTiTUTiONAL Law. 

The above statute, though perhaps of doubtf ul constltutlonallty, is not 
go clearly invalld as that a court of flrst Instance would be Justlfled In 
declaring it void. 
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4. Same— piGETs op Parties. To Illégal Costhact, . 

A corporation entering lnt0 a contract yrhich i« Illégal as agalnst pnblle 
policy, anii also as çontrary to th^ exprésB provisions ot a statutc for- 
bidding monopolies ànd comblnations, is not entltléd to any relief upon 
such contract agalnst the other parties thereto; but where, after maklng 
such agreement, it décides to wlthdraw therefrom, It is entltléd to pré- 
ventive, relief, such as an Injunction to prevent the combinatlon from 
taking possession of its property pursuant to the terms of the contract 

Thiâ.wàs a bill by the Merz Capsule Company, a corporation organ- 
ized under the laws of Michigan, and doing business at Détroit, 
against Robert H. McCutchéon, J. Ernest Warren, James Wilkie, 
John A. Grogan, William H. Warren, the National Capsule Com- 
pany, and the United States Capsule Company, praying that a cer- 
tain contract between complainant and défendants should be de- 
clared null and void, and that défendants be enjoined from carrying 
out the satne as against the rights of complainant. Complainant 
was engagèd in the business of manufacturing and selling gélatine 
shells or capsules, and on November 29, 1893, it entered into a con- 
tract with the other défendants (excepting the United States Capsule 
Company), who were engagea in the same business, to pool their 
interests in such business, and form a corporation under the laws of 
New Jersey, under the name of the United States Capsule Company. 
After the preliminary papers had been signed, and the necessary 
steps taken for the qrganization of such New Jersey corporation, the 
stockholders of the complainant company reconsidered their action, 
and resolved to remain an independent corporation. The other par- 
ties to the combination, however, endeavored to hold the complain- 
ant company to its agreement, and took steps to obtain possession 
of its plant Complainant thereupon flled this bill. The agree- 
ment was as foUows: 

Thls agreement, made the 29th day of November, 1893, between the Na- 
tional Capsule Company, a corporation organized under the laws of the 
State of New Jersey, and doIng business at Indianapolls, Indiana; the Merz 
Capsule Company, a corporation organized under the laws of the state of 
Michigan, and doing business at Détroit, Michigan; J. B. Warren and James 
Willsie, copartners doing business at Détroit, Michigan, as the Warren Cap- 
sule Company; and John A. Grogan and W. H, Warren, copartners doing 
business at Détroit, Michigan, as the Michigan Capsule Company,— witnesseth: 

(1) That said parties agrée to organize a corporation for the manufacture 
and sale of hard, empty, gélatine capsules; the main office and point of 
shipment of the goods manufactured by said company to be at Détroit, 
Michigan. The capital stocli to be ($70,000.00) seventy thousand dollars, 
allotted among the parties hereto as foUows: Twenty thousand dollars 
(520,000.00) each to be allotted to the National Capsule Company, the Merz 
Capsule Company, and joinûy to the parties doing buisiness as the Warren 
Capsule Company, and ten thousand ($10,000) dollars to be allotted jointly 
to the parties doing business as the Michigan Capsule Company. Three- 
quarters of the stock allotted to each of said parties shall be issued at the 
tlme of the organization of the company. The remaining one-quarter of each 
allotment shall be held as treasury stock of the new company until the 
several parties shall demonstrate that the présent capacity of their re- 
spective plants is as foUows: The National Capsule Company at least 
twenty gross of completed capsules per day; the Warren Capsule Company 
Bt least twenty gross of completed capsules per day; the Michigan Capsule 
Company at least ten gross of completed capsules per day. The capacity 
»f each plant to be determlned by the average' amount produced durlng a 
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test of five consécutive days of ten honn each, to be bad In tlie présence oi 
the représentatives of each party, and nnder ordlnary conditions of manu- 
facture. Sucli test to be had within three montlis from the date of tha 
organization of said corporation, unless sald test sliall be prevented by 
reason of Injury or destruction of the plant by the éléments, or for other 
good and valid reasons, in whlch case a reasonable time in addition shall 
be allowed to restore the plant to a proper working condition. In case any 
of the parties above named shall fail to demonstrate that the capaclty of 
thelr plant Is as above stated, the twenty-five per cent of the stock retained 
by sald corporation shall be forfelted by said party, and remaln the prop- 
erty of the corporation. 

(2) The parties hereto hereby agrée to sell and convey to sald corporation, 
upon Its organisation, free and clear from ail Incumbrances, thelr respective 
plants operated by them in the manufacture of hard, empty, gélatine cap- 
sules, Including ail real estate owned and used by them for such purpose, 
together with ail machlnery and appliances of every klnd pertalning thereto, 
stock In trade, good ■vsrlll, and patentable devlces, labels, trade-marks, trade 
secrets (except processes for treatlng gélatine), now owned by sald parties, 
and used in connection with the business of manufacturing hard, empty, 
gélatine capsules, and In payment therefor (except for manufactured stock, 
or boxes or raw materials) to reçoive from sald corporation mortgage bonds 
to the amount of the appratsed value of the property thus conveyed to sald 
corporation. Said bonds to bear interest at elght per cent per annum, pay- 
able five years from the date of issue, and only suf&cient amount of bonds 
to be issued to cover the value of the property conveyed to sald corporation 
by ail of the parties hereto. Sald bonds to be secured by mortgages coverlng 
ail of the property of every klnd belonglng to sald corporation. The value 
of the property conveyed to sald corporation by the respective parties shall 
be determined in the following manner: If ail of the parties hereto are 
unable to agrée upon the value of the property conveyed by each, the value 
of the real estate now owned by each party in Détroit shall be appraised 
by three disinterested and compétent parties; one to be chosen by the 
National Capsule Company, and one by tiie other three parties, and the two 
so chosen to sélect a thlrd. The décision of said appraisers, or the majorlty 
of them, to be final. The value of the real estate now owned by the National 
Capsule Company in IndlanapoUs to be appraised by three appraisers to be 
chosen In a slmiiar manner, whose décision, or that of a majority of them, 
Is to be final. The machinery and appliances of every kind, including box- 
maklng machlnery, to be appraised by three disinterested and compétent 
appraisers at the prlce at whlch It can be dupUcated In open market; and, 
in estlmating the value thereof, only such machinery and appliances shall 
be consldered as are practlcal in the manufacture of empty capsules, and 
now used by the parties hereto In the conduct of thelr business. The ap- 
praisers to be chosen as folio ws: The National Capsule Company to sélect 
an appraiser In Indianapolis, the other parties to seiect an appralser from 
Détroit, and the two so chosen to seiect a compétent expert machinlst from 
a clty outslde of the two clties above named; the décision of such ap- 
praisers, or that of a majorlty of them, to be final. 

(3) The parties hereto agrée that each shall reçoive in payment for the 
manufactured stock, boxes, and raw material conveyed to sald corporation, 
notes of sald corporation payable six months from the date of dellvery of 
the property, and ail marketable manufactured and unmanufactured stock 
of complète empty capsules to be paid for at thlrty (30) cents per thousand, 
partlally manufactured goods and ail other material as can be readlly utlUzed 
at appraised value, and raw material to be appraised at market value. 

(4) AU expenses of appraisal and of organization of the new company 
shall be borne by the new company. 

(5) Each of the parties hereto agrée, from the date hereof, not to make. 
Blgn, or accept any contract whatsoever for the future sale or dellvery of 
any hard, empty capsules, or any other contract whatsoever, except ordlnary 
contracts for immédiate sale and dellvery. Ail old, exlstlng contracts with 
drug jobbers are to be completed by the new company, provlded sucb are 
sot for over flfty gross of capsulea 
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(6) It Is aiso agreed that none of the partlea hereto shall hereafter engage 
In the manufacture or sale of empty gélatine capsules In any manner wtaat- 
■oever. 

In witness whereof, the parties hereto hâve set their tiands and seala, 
and hâve afiSzed the seals of the varions corporations, by the bands of 
their respective officers thereunto dnly authorized, the day and year flrst 
above written. National Capsule Company, 

Attest: By Charles M. Stephens, Président 

Lincoln B. Palmer, Secty. 

The Merz Capsule Company, 
Attest: By S. E. Heineman, Près. 

SoL E. Heineman, Secretary. 

Warren Capsule Company, 

By J. Ernest Warren, Jas. Wilkle. 
Hichigan Capsule Company, 

By John A. Grogan, W. H. Warren. 
Ali patents, procured or pendlng, owned by parties hereto, shall be as- 
Bigiied to the new Company, with the sole provision that there shall be a 
reversion to the présent owner thereof in case of dissolution, or fallnre or 
sale of the assets linder the mortgage, or retlrement from active business 
of the new corporation. The word "dissolution" shall, however, not be con- 
strued to apply to a nominal or formai reorganlzation or merger of the new 
Company with any otber corporation, person, or persons. 

David E. Heineman and Edwin F. Conely, for complainant. 
H. E.Spaulding, P. A. Brooke, and Russell & Campbell, for de- 
fendants. 

SEVERENS, District Judge. In my opinion, the complainant in 
this case ia entitled to the relief prayed. The case is one of much 
importance, and will doubtless undergo a review in the appellate 
court. I shall therefore merely summarize the grounds upon which 
my conclusion is founded. 

One of the grounds upon which the invalidity of the agreement 
between the parties of November 29, 1893, is asserted, viz. that the 
combination was a conspiracy in restraint of trade or commerce 
among the several states, and was illégal under the act of July 2, 
1890, has, since the argument of this case and while it has been 
under considération, been declared to be untenable by the suprême 
court of the United States in the case of U. S. v. E. C. Knight 
Co., 15 Sup. et. 249, and may be laid out of further considération. 
I am of opinion, however, that that agreement was in contravention of 
the laws and public policy of the state of Michigan, in that it was a dis- 
posai of substantially the entire business plant of the Michigan corpo- 
ration, as the considération for its purchase of the shares of stock in 
the United States Capsule Company, a new Jersey corporation. 
The gênerai rule may be stated to be that it is incompétent for a cor- 
poration to subscribe for stock in another corporation. It must be 
acknowledged that there are exceptions to this rule, founded upon 
a variety of peculiar circumstances, which it is not necessary hère 
to enumerate. I am unable to discover any ground upon which this 
case can be held within any of such exceptions. But, however thia 
may be, if the corporation in which the stock is taken is a domestio 
one, and subject to the same laws and dominion as the one taking 
Buch stock, or where, if the corporations are organized in différent 
•tates, they are subject to régulations of a substantially identical 
T.67F.no.4— 27 
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ohaHU»ter,toy opinion isftliat where, as in this caëe, the law of the 
corpidrâtîoii in which the iitiïck is taken is of a sabàtaintially différent ' 
character, and fails to impose the liabilities and create tlie obliga- 
tions imposed by tlie law of the corporation subscribingf or the stock, 
such subjicription is ultra vires of the latter corporation, and is 
illégal and void. The laws of Michigan, under which the complain- 
ant is incbrporatéd, imposé restrictions, duties, and obligations up- 
on it of a character whieh indicate the purpose and policy of the 
laws ôf the state of Michigan in providing for its incorporation. I 
ehall not go into détails in respect to those provisions. They are 
suCSciently obvions upon an inspection of the statute. The gênerai 
fact is sufScient for the présent purpose. They are safeguarda 
erected bj the state, and constitute tiie bounds and conditions of cor- 
porate action. It is quite clear- that the laws of New Jersey fail 
to make many of those conditions effectuai or obligatory upon cor- 
porations organized thereunder, either in the original incorporation, 
or in corporate action; and it is clear that the statutory régula- 
tions, in âiat regard, of the state of New Jersey, do not respond to 
what, by the laws of Michigan, is deemed essential. By the agree- 
ment in question the Michigan corporation conveys substantially 
its entire assets to the New Jersey corporation, abandons its busi- 
ness as a proprietor thereof, and becomes practically a mère employé 
of the New Jersey corporation, and subject to its dominion and con- 
trol. 

My opinion is, also, that the above-mentioned agreement is obnox- 
ious to the provisions of Act 225 of the Laws of Michigan (1889), 
entitled "An act declaring certain contracts, agreements, undertak- 
ings and combinations unlawful, and to provide punishment for those 
who shall enter into the same or do any act in performance thereof." 
3 How. Ann. St. 9354j. It was strenuously argued before me by coun- 
sel for défendants that this statute is uncooistitutional and void, in 
that it is class législation. Whether or not this contention is well 
founded, I do not now undertake to décide. It may be admitted 
that there is fair ground for doubt of the validity of this statute; 
but its invalidity is not so clear and free f rom doubt as that a court 
of first instance would, in my opinion, be justifled in declaring it 
void. For the reasons thus briefly stated, my conclusion is that the 
agreement upon which the défendants found their supposed rights 
was not authoTÎzed by the laws of Michigan, and is therefore void. 
It is unnecessary, therefore, to pass upon other grounds upon which 
the agreement is alleged to be invalid. 

It remains to be considered what relief should be administered 
upon this state of things. The proof suflaciently shows — and, in- 
deed, the nature of the transaction demonstrated this— -that the com- 
plainant, on its own account, is not entitled to claim any relief 
founded upon the cou tract; but the contract itseU being contrary 
to law fumishes no support for the aggressive attitude and conduct 
of the défendants. The complainant's conduct bas been disingenu- 
ous, but I think it has the law of the case. The resuit is, as it 
seems to me, that the parties stand, in respect of their property 
rights, upon the same footing as if the contract had never been made; 
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and upon the restoratiôn by the Coniplainant of what it has receiTed, 
upon the footing of the coûtract, it would seem that the complain- 
ant is entitledto préventive relief, and that the défendants, or such 
of them as threaien to invade the property of the complainànt, should 
be restrained îtota interfering therewith. Counsel may prépare a 
decree in consonance with thèse views, and the same will be entered 
of record. 



HUBBARD et al. v. UKTON et al. 

(Circuit Court, D. Nevada, March 18, 1895.) 

No. 581. 

1. BiLI, FOB ACCOUNTINQ — ALLEGATION OF TiTLK— DbMURBBB. 

On gênerai demurrer to a bill for an accountlng by an admlnlstrator 
foFA^ets converted by.blm, and unadmlnlstered upon, an allégation tbat 
complainants "comprise ail tbe beirs and next of kin" of deceased, though 
Btating a légal conclusion, is a suificient ayerment of complainants' title, 
where the decree of distribution in the probate proceedlngs, reclting the 
pedigree and relatlonsbip of eacb àt the complainants, is set out In the 
biU. 
a. Descent and DisTKiBtTTiON— Action bt Distbibutees— Nbcbssitt fOb Ad- 
ministration. 

After final settlement cf. an estate, and discharge of the admlnlstra- 
tor, the heirs and distributÊes mày sue in equlty to recover personal 
property unadtalnistered upon, of whlch thelr ancestor was defrauded, the 
aet "regulating the settlement of the estâtes of deceased persons" (Gen. 
St. Nev. 1885, c. 19) not pcoyiding that heirs and dlstributees shaUacqulre 
title only through administration. 

8. EqUITT PLKADINa— PbAYEB in THE ALTERNATIVE. 

In a suit to recover property procured by fraud, the prayer of the blU 
may be in the alternative that complainànt recover the spécifie property 
or its value. 

Bill in equity by B. P. Hubbard and others against W. J. Urton 
and others to recover mining stock, and for further relief. The 
case was heard os demurrer to the bilL 

Booth, Lee & Qray and A. 0. EUia, for complainants. 
J. W. Dorsey, for défendants, 

HAWLEY, District Judge. This is a snit in equity, brought 
by the heirs and next of kin of John Hubbard, deceased, to re- 
cover certain shares of mining stock, or its value, and to compel 
an accounting of the proceeds of a certain mine, and for other 
relief. The Mil is quite lengthy. A brief référence to some of 
its essential features will be sufflcient to give an understanding 
of the points raised by the demurrer. It is alleged that there 
had been an administration of the estate of John Hubbard, de- 
ceased; that défendant Urton was the appointed administrator 
thereof; that there had been a settlement and distribution of the 
property of the estate that had been brought to the attention of 
the probate court; that the administrator had been discharged; 
that the debts of the estate had been paid; that by the fraud of 
said UrtOn, and his donspiracy with the other défendants, certain 
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Personal property, described in the bill, inoluding mining stock 
and money, dividende upon the mining Btocii, and money derived 
from the sale of ores, etc., had not been administered upon, but, 
on the contrary, had been fraudulently appropriated by the de- 
fendants, and converted to their owb use. Conaplainants allège 
f acts to establish the relation of trustées upon the défendants, and 
to compel them to account for ail the property which had not been 
accounted for in the probate proceedings. They do not seek to 
disturb any of the proceedings had in the probate court. To this 
bill the défendants hâve interposed a demurrer, upon the ground 
that complainants hâve not stated such a case as entitles them 
to any discovery or relief touching the matters alleged in the bill; 
that the bill does not state facts sufiScient to constitute any cause 
of action against défendants, or either of them, "nor does it set 
f orth any matter or thing entitling said complainants, or any one 
of them, to any relief, équitable or otherwise, against thèse de- 
fendants, or any one of them"; that the bill "does not show that 
said cornplainants or any one of them hâve or has any interest in, 
or are entitled to complain of, or are the proper parties to main- 
tain, this suit because of any of the matters or grievances alleged 
therein." 

Is this demurrer well taken? It is first sought to be main- 
tained upon the ground that the averment in the bill that "your 
orators comprise ail of the heirs and next of kin of the said John 
Habbard, deceased," states a mère conclusion of law, and is whoUy 
insufQcient to establish the right of complainants to bring this 
suit. This objection, if deemed to be valid, could be easily rem- 
edied by an amendment. It is undoubtedly true that suits of 
this character, as well as others, must be brought by the real 
parties in interest, and shonld be based upon the rights of the 
complainants as they existed at the time of the commencement 
of the suit. As a gênerai rule, where a suit is brought by a party 
claiming title to property by reason of his heirship, he ought 
speciflcally to allège his particular kinship to the person through 
whom he claims. He ought to set ont his relationship in fuU, and 
aver that there are no others nearer of kin than himself, so that 
the court, from the facts stated, might be able to say whether he 
is, under the law, entitled to the property as such heir. But in 
the présent case there are certain other averments in the bill which 
ought to be considered in this connection with the one complained 
of. For instance, the decree of distribution of the property of 
the estate in the probate proceedings is set forth in full in com- 
plainants' bill, and the pedigree and relationship of each of the 
complainants herein to the deceased is therein minutely set forth, 
and the question of their. kinship was therein adjudioated. This 
shoald be considered sufflcient as against a gênerai demurrer. It 
would accomplish no good end to require a répétition on this point 
The ultimate fact is admitted that complainants comprise "ail of 
the heirs and next of kin," and it is whoUy immaterial to défend- 
ants whether they are sisters or brothers or cousins or aunts of 
the deceased. The particular relationship is matter of proof, and 



HUBBABD V. UETON. 421 

the final decree in the probate court suflaciently advises défend- 
ants in regard thereto. Considering ail the averments in the bill 
I am of opinion that it substantially complies with the require- 
ments of the gênerai rule that everj bill in equity must clearly 
show, upon its face, that the complainant is entitled to the relief 
demanded, and that he has such an interest in the subject-matter 
as clothes him with the right to initiate and maintain a suit con- 
cerning it. 1 Daniell, Ch. PI. & Prac. 314; Story, Eq. PL § 23. 

The next proposition relied upon in support of the demurrer ia 
far-reaching. It goes to the merits of the bill. If tenable, the 
bill must be dismissed. The contention is that the complainants, 
as heirs of the estate of John Hubbard, deceased, hâve no such 
title to the personal property set forth in the bill as will enable 
them to maintain this suit; that the only authority which they 
can legally invoke against the wrongs and grieyances complained 
of must come through the channel of probate proceedings in the 
regular course of administration by the appointment of a new 
administrator. The argument in behalf of this contention was 
directed principally to the point that, under the statutes of the 
State of Nevada, no title vests in the next of kin until the estate 
has been regularly administered upon; that then they only take 
the surplus remaining after payment of debts and expenses of ad- 
ministration under the statute of descents and distribution; that 
until then the heirs or next of kin, although entitled to a distribu- 
tive share, hâve no right to the possession of either the whole or 
any spécifie portion of the personal property; that, when a man 
dies intestate, the title of his personal property remains in abey- 
ance until administration is granted upon his estate, and then 
vests in the administrator as of the time of his death. Thèse gên- 
erai principles hâve been repeatedly announced under a great va- 
riety of circumstances in many of the state courts. A vast num- 
ber of authorities hâve been cited by défendants' counsel. The 
follovi'ing, among others, hâve been examined: Bush v. Lindsey, 
44 Cal. 125; McCrea v. Haraszthy, 51 Cal. 147; Auguisola v. Arnaz, 
Id. 435; Chaquette v. Ortet, 60 Cal. 598; Dean v. Superior Court, 
63 Cal. 474; Estate of Radovich, 74 Cal. 536, 16 Pac. 321; CuUen 
V. O'Hara, 4 Mich. 132, 138; Morton v. Preston, 18 Mich. 61, 71; 
Miller v. Clark, 56 Mich. 337, 23 N, W. 35; Jenkins v. Preyer, 4 
Paige, 47; Woodin v. Bayley, 13 Wend. 453; Beecher v. Crouse, 
19 Wend. 306; Palmer v. Green, 63 Hun, 6, 17 N. Y. Supp. 441; 
Weeks v. Jewett, 45 N. H. 541; Hagthorp v. Hook, 1 Gill & J. 
271, 277; People v. Brooks, 123 HI. 249, 14 N. E. 39; Collamer v. 
Langdon, 29 Vt. 39; Taft v. Stevens, 3 Gray, 504; Boylston v. Car- 
ver, 4 Mass. 608; Smith v. Dyer, 16 Maas. 18; Weld v. Mo- 
Clure, 9 Watts, 495; Little v. Walton, 23 Pa. St 166; Bufford v. 
HoUiman, 10 Tex. 560; State v. Britton, 11 Ired. 110; Lansdell 
V. Winstead, 76 N, C. 366; Sneed v. Hooper, 5 Am. Dec. 691; Bun- 
gard V. Miller (Pa. Sup.) 8 Atl. 209; Hayes v. Hayes' Ex'x (N. J. 
Ch.) 17 Atl. 634; Varner v. Johnston (N. C.) 17 S. E. 483; Crâne v. 
Waifleld (Ark.) 15 S. W. 609; Richardson v. Vaughn (Tes. Civ. 
App.) 22 S. W. 1112; Hall v. Cowles' Estate (Colo. Sup.) 25 Pao. 
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705; Wejer y. Watt (Ohio Sup.) 28 K E. 670; Pritchard v, Nor- 
wood (Mass.) 30 N. E. 80; AUen v. Simons, 1 Fed. Cas. 514. It 
would serve no usef ul pucpose to specifically review thèse author- 
ities. In several of thêta suits were brought by the heirs to re- 
cover property belonging to the estate pending the regular course 
of administration. Others were instituted before there had been 
any administration at ail. In some of them the principles an- 
nounced are based upon spécial provisions of the statute and the 
particular practice of the courts wherein the actions were brought 
It may be concedéd, for the purposes of this opinion, that the prin- 
ciples announced therein are correct as applied to the particular 
facts of each case. But the question hère is whether the gênerai 
principles therein stated, by analogy or otherwise, hâve any con- 
trolling application to the facts of this case, which are in many 
material respects essentially différent from the cases cited. 

Can the heirs of the deceased bring and maintain a suit in equity 
to compel the individual who was the administrator, and other per- 
sons who fraudulently côhspired with him, to account for the per- 
sonal property belonging to the estate which they hâve fraudu- 
lently converted to their own use, after due administration of the 
estate, the payment of the debts of the deceased and the expenses 
of administration, the discharge of the administrator, and distri- 
bution of the property brought before the court, without having 
another administration of the estate? Admitting that another 
administrator raight be appointed, and that he could maintain a 
suit in his name to obtain the relief hère asked for, hâve complain- 
ants no other remedy? There is no substantial reason why com- 
plainants should be required to go through the circumlocution of 
another administration^ and contest for their rights through an 
administrator, and this court ought not to require it to be done, 
unless the provisions of the statute of Nevada imperatively demand 
it Why should eomplainants bô compelled to travel over such 
a circuitous; route if the law permits them to take a more direct 
road? There is no prêteuse that the défendants will be aubjected 
to any peculiar hardship or injustice if the heirs are allowed to 
maintain this suit in their own name, instead of by an administra- 
tor. Do the provisions of the statute of Nevada require that an 
administrator should bè appointed, under facts similar to the case 
at bar? 

Section 2783, Gen. St Nev., provides that: 

"The executor or administrator shall hâve a right to the possession of ail 
the real as well as persopal estate of the deceased, and may recelve the 
rents and profits of the real estate until the estate shall he settled, or untll 
delivered over; by order of the probate court, to the heirs or devisees." 

Section 2949 provides that: 

"The final settlement of an estate shall not prevent a subséquent Issuance 
of letters testamentary, or pf administration with the wlU annexed, should 
other property pf the estate be diseovered, or should it become necessary or 
proper, from àny'caUsé, that letters shotild be a^in Issued." 

If confined to a strict interprétation of the phraseology of thèse 
sections, it must be admitted that it gives some support to the con- 
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tl usions contended for by défendants; Bnt it Is the duty of the 
court to look at ail the provisions of the act "to regulate the settle- 
ment of the estâtes of deceased persons," and détermine therefrom 
its object, scope, and intent The object of the act is primarily 
for the beneât and protection of the creditors of the estate, and it 
provîdes the methods by which an administration shall be had, 
and deflnes the steps that shall be takën to carry ont and complète 
the administration of the estate. It regrnlates and deflnes the 
pôwers and duties of the executors and administrators, provides 
how and in what cases they may be cited to appeiar and account 
before the court, provides for their discharge and for the final 
settlement and distribution, etc. The object of the sections here- 
tofore quoted was to enable the admînistrator or executor to com- 
ply with thé other provisions of the statute as to the payment of 
the debts and expansés of the administration. After thèse and 
other provisions are complied with, the statute (section 2981) dé- 
clares that ail the real and Personal estate of an intestate descends 
to his heirs. The duty of an administrator is to take charge of the 
estate for the purpose of settling the claims, and, when they hâve 
been satisiied, it is his duty to pass it over to the heir, whose ab- 
solute property it then becomes. The act, in its entirety, "régu- 
lâtes the proceeding of executors and administrators as such, and, 
acting in that capacity alone, the validity of their acts dépends 
upon a complia^ce with its provisions." Hunt v. Hunt, 11 Nev. 
442. In Gossage v. Mining Co., 14 Nev. 153, the scope, intent, and 
purpose of the act is illustrated and explained on lines similar to 
those hère suggested, and several cases are there cited where the 
heirs and next of kin were permitted to institute actions of law in- 
dependent of the statutory proceedings relating to the adminis- 
tration of estâtes. 

Admitting it to be true as a gênerai proposition that the pro- 
bate courts hâve jurisdiction of the estâtes of deceased persons 
and of matters pertaining thereto, such as the settlement of the 
accounts of executors and administrators, and the distribution of 
the property among the heirs and legatees, and that in thèse re- 
spects such courts can only proceed in the manner prescribed by 
the statute, yet there are many proceedings which relate to the 
estâtes of deceased persons — even during the course of adminis- 
tration — of which the probate courts hâve no jurisdiction. Ju- 
dicial déterminations as to the right of possession to real estate be- 
tween administrators and the heirs or other persons and the title 
to Personal property furnish an example. Many other instances 
might readily be mentioned. None are more imperative than in 
cases of an alleged trust in real estate or personal property. Such 
cases are within the well-established jurisdiction of courts of equity. 
In ITaverstick v. Trudel, 51 Cal. 433, the heirs at law of the deceased 
were j)erraitted to maintain a suit in equity against the admin- 
istrator of the estate to establish a trust as to certain real prop- 
eity which the administrator was attempting to couvert to his 
own use, and to compel him to render an account of ail the prop- 
erty received by him, both real and personal. Complainants cite 
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the foUowing aniong other casea which shed more or less light in 
favor of their right to maintain tiiis suit: Moseley v. Lane, 27 Ala. 
62; Green's Adm'x v, Creighton, 23 How, 90, 104; Beall v. New 
Mexico, 16 Wall. 535, 541; U. S. v. Walker, 109 U. S. 258, 261 et seq., 
3 Sup. et 277. 

There is nothing in any of the provisions of the statute of 
Nevada which forbids the heirs, in a case like this, from bringing 
a suit in their own names. The présent case présents many strong 
reasons in support of the right of the heirs to maintain this suit. 
It is alleged that John Hubbard, in his lifetime, was of feeble mind 
and body, brought about by the excessive use of alcoholic stim- 
ulants, and that for some time previous to his death he was inca- 
pable of transacting any business; that he was possessed of min- 
ing property of great value; that the défendants, well knowing 
his condition, took advantage thereof, and caused him to exécute 
deeds for said property, without any considération, and f raudulently 
deprived him of his estate, etc. In the light of ail the averments, 
too lengthy to recite, it is manifest that it would work a great hard- 
ship and injustice to compel the heirs to go to the expense and 
delay of another administration of the estate. They are the real 
and only parties in interest They alone will be beneflted or in- 
jured, as the case may be, by the resuit of the suit. There are no 
debts to be paid; no creditors whose rights will be aiïected. No 
provision of the statute will be violated; no rule of the state court 
disturbed. The défendants will not be injured. They are not in 
a position to complain of the manner in which they are brought 
into court. They cannot take advantage of their own wrong. The 
appointment of another administrator would not accomplish any 
useful end. Moreover, the right of the heirs to bring a suit of this 
character has been recognized in the United States circuit courts, 
and the right to hâve relief in a court of equity is sanctioned and 
approved by the suprême court of the United States. 

In Stanley v. Mather, 31 Fed. 860, a suit was brought by the heirs 
to foreclose certain mortgages belonging to the estate. Letters 
of administration had previously been granted, and the adminis- 
trators proceeded to administer upon the personal estate of the 
décèdent under the direction of the court. The claims against 
the estate had been paid. An order of distribution of the personal 
property had been made, but the administrator had not been ônally 
discharged. The notes and mortgage sought to be foreclosed were 
never brought to the attention of the probate court, for the reason 
that they were deemed to be of but little value; and, after the 
decree of the court for the distribution of the property reported 
by the administrators, the administrators delivered thèse notes 
and mortgages to the heirs, without any direction or order of the 
court It was there, as hère, claimed, upon demurrer to the bill, 
that the notes and mortgages were part of the personal estate of 
the deceased; that they were never delivered to the claimants by 
the administrators under the direction of the probate court, and 
that no person except the personal représentatives of the estate 
could sue to foreclose the mortgage, The sole question presented 
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wajs whether the oomplainants (who were the heirs) could maintaîn 
the suit. With référence to this question, Gresham, J., in over- 
ruling the demurrer, said: 

"An administrator takes the Personal estate of the décèdent In trust— First, 
for the credltors; and, next, for the heirs. He Is a mère trustée, with no 
benaflcial Interest in the property upon which he Is appolnted to admlnls- 
ter. After ail debts and expenses of administration are pald, any surplus 
remaining in his hands goes to the heirs. It Is admitted in this case that ail 
credltors and ail expenses of administration hâve been paid, and that the 
oomplainants are the sole heirs and distrlbutees. In fact, it was judicially 
determined by the probate court • * • that the three complalnants were 
the sole children and heirs of the décèdent. The only thing liât a Personal 
représentative could now do would be to obtain an order from the probate 
court to deliver the notes and mortgages to the oomplainants, or collect the 
notes and pay over the money. The law -wlU not require the heirs, who are 
the équitable owners of the notes and mortgage, to dellver tbem to Hoyt, 
the remaining administrator, if he is such, and, if he is not, to go to the 
trouble and expense of having another personal représentative appointed in 
order that a suit of foreclosure may be malntalned. It does not follow, 
because the administrator is the proper party to collect the debts due a décè- 
dent, and pay credltors, and for that purpose bring suits, that under no clr- 
cumstances can the heirs at law maintain a suit to collect a debt which has 
not been coUected by the personal représentative. Having pald ail cred- 
ltors and ail expenses of administration, the admlnistrators delivered the 
notes and mortgages to the complalnants, the only persons entitled to them 
in equity; and there is no reason why their possession should now be dis- 
turbed." 

Défendants insist tliat there is a distinction between that case 
and this, because in that case the heirs had obtained possession of 
the Personal property from the administrators. But possession 
was not obtained by virtue of the probate proceedings in due course 
of administration by an order of the probate court. This was the 
point urged and relied upon in that case in support of the demurrer. 
The opinion of the court is not based upon the ground of the pos- 
session of the property. That is only incidentally referred to as 
a fact in the case. The entire reasoning of the court is based upon 
the broad ground of the right of the heirs to maintain the suit, 
without having the title to the property corne to them under a 
decree of the probate court. 

In Grifflth t. Godey, 113 U. S. 89, 93, 5 Sup. Ct 383, Mr. Justice 
Field, in delivering the opinion of the court, ôaid: 

"It is well established that a settlement of an admlnistrator's account by 
the decree of a probate court does not conclude as to property accldentaUy 
or fraudulently wlthheld from the account If the property be omitted by 
mistal^e, or be subsequently dlscovered, a court of equity may exercise Its 
jurisdiction in the premises, and take such action as Justice to the heirs of 
the deceased or to the credltors of the estate may require, even if the pro- 
bate court migbt in such case open its decree, and admlnister upon the omit- 
ted property. And a fraudulent concealment of property or a fraudulent 
disposition of It is a gênerai and always existing ground for the interposi- 
tion of equity." 

Borne suggestions were made in the oral argument about this 
suit having been brought in the alternative to recover the spécifie 
propCTty or its value. This cannot be relied upon as an objection 
to the bUl. In Hardin v. Boyd, 113 U. S. 756, 763, 6 Sup. Çt 771, 
the court said: 
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, 'ît l8 a «•0U-8ettled rule that the complainant, If not certaln.as to the spé- 
cifie reUef to whlch lie Is entitled, may fràme his prayer In the alternative, 
«o that, If one klnd of relief Is denled, another may be granted; the relief 
of each klad being consistent wlth the case made by the bill." '. 

The démarrer is overruled. 



, HENRY V. CLBJVBLAND, O., O. & ST. L. R. CO, 
(Circuit Court, S. D. Illinois. February 23, 1895.) 

1, Nboligiukce— What Constitdtes. . 

A railroad oompany, on whose tracks a collision has occurred between 
a train and a number of tank cars containing petroleum, some of which 
hâve been broken, and toe oil set on flre by the collision, and which 
neglects for two hours to remove the pther cars of oU, in conséquence 
of which some of them are set on flre by the burning oU, and explode, 
Is llable to one who is injured by such explosion. 

8. GoiîTKtBuTOKT Négligence— Samb. 

It is not eontrlbutory négligence pev. se for a stranger to go upon prem- 
Ises where a fire is raglng, whlch endangers life or safety, if he does 
80 In good faith, for the purpose of saving life or property. 

8. Carhiers— Dkgbbe ov Cahb Rbqtjired. 

The same degree of care is required of carriers, In handling and trans- 
portifag explosives and combustible oils, as is exercised by merchants 
and insurers in dealing wlth such articles, 

TMs was an action by Jolin J. Henry, Jr., against the Cleveland, 
Cincinnati, Cliicago & St. Ivouis Railroad Company to recover dam- 
ages for Personal injuries. On thé trial the court (ALLEN, District 
Judge) chargôd the jury as followà. 

John G. Irwin and William P. Early, for plaintiff. 
John T. Pye^ Gteorge P. McNulty, James A. Connolly, and EL J. 
Hamlin, for défendant 

ALLEN, District Judge (charging jury). Under the pleadings in 
thip case the burden is thrown upon the plaintiff to prove ail the 
material facta of his case, as stated in tte déclaration. But by this 
you are not to understand that he must prove ail that he allèges in 
ail the counts of his déclaration, but ail the material f acts contained 
in any one of said counts essential to his right to recover. The court 
upon demurrer to the déclaration has held each and every count 
thereof good, and that the plaintiff will be entitled to recover if 
you believe from the évidence that any one or more of them is true as 
to ail màteriaJ allégations cont?iined in such count or counts, as ex- 
plained furtheii on in this charge; but where two OP more acts of 
négligence are alleged to hâve produced one and the satae in jury 
the law is that it is not necessàry to prove ail of luéh alleged acte' 
and that the plaintiff may recover upon proof of one only if it 
is 8howïk;by the évidence to hâve caused injury, and to havé been 
the proximate cause of such injury. What tl^ese counts, severaily 
considered,. are, and wherein they difler fronï one another, i you wiU 
flnd opt bS' reading thé declaratiotf, which, together with the other 
pleadings m the case, you may take with you when you retire to delib- 
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erate. And, when I say what I hâve already etated, you are to un- 
derstand by it that the allégation contained in each and ail of the 
counts of the déclaration to the effect that the plaintiff was exer- 
cising due care and caution for his own safety, at the time he says 
he was injured, is a material and éssential élément of his case, which 
it devolves upon htm to prove, as well as to proTé ail other material 
allégations made by him in any count of his déclaration. The rule 
of law which requires this only goes to the extent of requiring proof 
of the facts and circumstances attending the alleged injury. If thèse 
show négligence on the part of the défendant from which the injury 
is a proximate conséquence, and do not show contributory négligence 
on the part of the plaintiff, the prima facie case is made out in favor 
of the plaintiff, and puts upon the défendant the burden of refuting 
the négligence or injury charged, or the allégation of due care and 
caution for his own safety on the part of the plaintiff. You are there- 
fore instructed that if you believe from ail évidence before you that 
the défendant is guilty of négligence as charged in ail or any of the 
five counts of the déclaration, and that such négligence was the prox- 
imate cause of injury to the plaintiff, and that the plaintiff is not 
guilty of contributory négligence, you will flnd thé issues in favor of 
the plaintiff. But if, on the other hand, you believe that the évi- 
dence does not show négligence on the part of the défendant, or does 
not show that the plaintiff was injured, or does not show that the 
plaintiff's injuries were the proximate conséquence of the defend- 
ant's négligence, or does show that the plaintiff was guilty of con- 
tributory négligence, or failed to exercise due care and caution for 
his own safety, you will flnd for the défendant 

When I speak of "négligence," you are to understand that term to 
mean either failure to do what a reasonable and prudent person 
would ordinarily hâve done, or doing what such a person would not 
hâve done, under ail the circumstances shown by the évidence. In 
other words, négligence is the failure to observe, for the protec- 
tion or safeiy of the interejsts of another person, that degree of care, 
précaution, and vigilance which the circumstances justly demand, 
and is actionable if it is the proximate cause of injury to another. And 
what is due care and diligence must be determined according to the 
facts and circumstances of the particular case. The law requires 
more care and caution on the part of persons handiing, carrying, or 
using articles commonly known to be dangerous than it does in hand- 
iing, carrying, or using articles not dangerous, and considers ail 
explosives dangerous. Common carriers and ail other persons owe 
this duty to their fellow men. I do not yield full assent to the con- 
tention that a common carrier or other person who handles or car- 
ries explosives, or keeps them on privale promises, does so at his 
péril, and must be answerable for ail injurions conséquences, re- 
gardless of the degree of care and vigilance exercised in doing so, but 
I do hold that due care and prudence are required in this respect, — 
such care and prudence as prudent and careful persons ordinarily ex- 
ercise whose business it is to deal in thèse articles. Tt is a matter 
of common knowledge that insurers and merchants exercise greater 
fare and caution as to the storag« and use of explosives, combustible 
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oils among them, than they do as to articles which are not commonly 
considered dangerous, and I shall hold it to be the law that the 
aarae degree of care and caution ia required of carriers as between 
them and the gênerai public. This is merely requiring of them or- 
dinary carë, — the same degree of care and caution that ordinarily pru- 
dent men exercise in delivering and handling dangerous articles. 

It bas been held by the circuit court of appeals of this circuit that 
petroleum is not a dangerous agency of itself, but becomes such by 
Bubjection to a high degree of beat, or from actual contact with 
flre, and that, thereforeî the shipment of such an article of commerce 
casts upon the shipper a certain duty to the public, — ^that of provid- 
ing a suitable vehicle for the petroleum in ail respects adapted to the 
purposes of carriage, and able to encounter the usual risks of trans- 
portation, so that the petroleum in its transit shaU not be exposed to 
the danger of taking fire from causes incident to its transportation 
reasonably to be anticipated. This is a rule which applies to car- 
riers as well as to shippers, imposing upon them the degree and kind 
of diligence already stated, as to petroleum in their charge while 
in transit, and when detained on their premises by delays ordinarily 
incident to the transportation of articles of commerce. It requires 
the exercise of due care and caution on the part of railroads to 
prevent exposure of petroleum to great beat or contact with are 
while standing on a side track in their yards, and such care on the 
part of their servants as may be reasonably necessary to protect the 
public from danger in this respect 

I yield my assent to the contention that a défendant who owes no 
duty to the plaintiff cannot be guilty of actionable négligence as to 
such plaintiff. For this reason, in actions lUie the one now being 
tried, the plaintiff must show what duty the défendant owed him, 
and a breach of it But you are not to infer from this statement 
that the law imposes no duties upon railroads or common carriers ex- 
cept as to persons and property carried by them, and as between 
them and their employés, and other persons and corporations with 
whom tJiey make contracte. 

Besides obligations of this kind, the law imposes upon them, as 
it does upon natural persons, the duty to so exercise their rights 
as not to interfère with the equal rights of others. They must so 
use their own as not to negligently injure another. This is a duty 
which they owe to ail mankind, and the nature of the duty they are 
charged with not having performed towards the plaintiff. The law 
is that anything done by the owner of premises which is in the nature 
of a nuisance or of a wanton injury, and which is the proximate 
cause of injury to another, giyes the person so injured a right of ac- 
tion for injuries thus caused ; and this rule applies, eyen as between 
the wrongdoer and a trespasser or licensee, who, after the wrong has 
been done, has not recklessly or rashly exposed himself to its con- 
séquence. This rule has always been held to apply to a person who 
negligently or intentionally sets flre to anything on his own Und, 
if the flre extended to the property of another, and became the prox- 
imate cause of injury to such person. It is true they do not owe 
the same degree of care and caution to strangers that they do to 
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passengera and persons for whom they carry property, bat they are 
under obligations to exercise reasonable and ordinary care, prudence, 
and diligence for the safety of the persons and property of the gênerai 
public, and are held to an action for any breach of duty in this respect 
which causes injury to another person who bas not been guilty of 
contributory négligence. By "contributory négligence" I mean the 
want of ordinary care on the part of the plalntifE, and a proximate 
connection between that and the alleged injury. As to what is and 
what is not "proximate cause," as applied to the charges of négli- 
gence made against the défendant, and of contributory négligence 
made against the plaintifl, you are to understand this: Although 
y ou may believe from the évidence that the défendant was guilty 
of négligence as charged in the déclaration, or any count thereof, 
yet if you further believe from the évidence that the plaintiff was 
also négligent, and that his négligence co-operated with that of the 
défendant in causing his injuries, and that the conséquences of the 
plaintiff's négligence could not hâve been counteracted or avoided by 
ordinary care on the part of the défendant, then you will find that 
the plaintiff's own négligence v?as the proximate cause of his injuries. 
But, as applied to the négligence with which the défendant is charged, 
proximate cause means such cause as would probably lead to injury, 
and which has been shown to hâve led to it It need not appear 
from the évidence that the injuries complained of resulted instantly 
and immediately from the négligence charged. The law regards the 
one as the proximate cause of the other, without regard to lapse of 
time, where no other cause intervenes or comes between the négli- 
gence charged and the injuries received to contribute to it. There 
mnst be nothing to break the causal connection between the alleged 
négligence of the défendant and the alleged injuries of the plaintiff; 
but by this you are not to understand me as saying that the act of 
the plaintiff may not be an intervening cause. 

Having now stated, in a gênerai way, the law of the case, as 
I understand it to be, I instruct you that if you believe from the évi- 
dence that on the 21st day of January, 1893, a collision occurred be- 
tween a locomotive and train of cars which were running over the 
defendant's railroad, in charge of its servants and employés, and a 
train of cars standing on its side track at Wann, Madison county, 
m.; that the train upon said side track was laden with tanks con- 
taining petroleum or gasoline, or both; that the oil in said tanks 
was of an inflammable and explosive nature when exposed to beat 
or fire; that the cause of said collision was either the négligence 
and carelessness of the defendant's servants in leaving open a switch 
or switches leading from its main track to the side track upon which 
said cars and oil tanks were standing, or the careless management 
by the defendant's servants of the train which ran into said tanks, 
or both; that the conséquence of said collision was the bursting of 
one or more of said tanks, and the escape of the oil from them, 
and setting it on fire by the escape of sparks or flre from said loco- 
motive; that such oil ran along said side track, and under the 
train of cars on which said tanks were, and communicated flre to 
tanks which had not been burst open by the collision, or exposed them 
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co the hpat of a conflagration caused by said collision, and thereby 
caused the explosion of one or more of said tanks; that more than 
twp hdurs elapsed after said collision occurred and before the ex- 
plosion which caused the plaintiff's alleged injuries; that by 
the exercise of proper care and diligence during that time the de- 
fendant might hâve put out the fire and stopped the conflagration, 
or might hâve removed the cars upon which said oil tanks were to 
such a distance from the fire that they would not hâve exploded, or 
might hâve warned people away from dangerous proximity to said 
fire, and failed to do so, or did so in an insufiEicient or négligent way; 
that the plaintiff was injured by said explosion, and at the time of 
receiving his injuries was exercising due care and caution for his 
own safety; and that his injuries were the proximate conséquences 
of the négligence or carelessness of the défendant as charged in the 
déclaration, and were not the resuit of his own imprudence or négli- 
gence or want of ordinary care and caution for his own safety, — then 
you will flnd the issues in favor of the plaintiff. 

In determining whether the défendant is or is not guilty of nég- 
ligence as charged in the déclaration, you will take into considération 
ail the facts and circumstances shown by the évidence and by the 
law as given to you in this charge: The defendant's duties as a com- 
mon carrier; the nature of the articles it was handling; the obliga- 
tion it is under by law to so exercise its rights as not to negligently 
or carelessly endanger human life or safety, or destroy property. 

In considering the charges of négligence made by the plaintiff, 
you are to direct your inquiries to thèse points: Does the 
évidence show there was a collision? If it does, you will next 
consider whether, according to the évidence, such collision was 
or was not the resuit of carelessness or négligence on the part 
of the defendant's servants or employés. In this last point is in- 
Tolved the question whether, according to the évidence, if négli- 
gence appears, such négligence was in leaving a switch or switches 
open, if you believe from the évidence a switch or switches was left 
open, or that there was a failure to put out the fire or remove the 
oil tanks to a safe distance from it, if you believe from the évidence 
that the fire might hâve been put out, and that no suflQcient effort 
was made to do so, or that the oil tanks might hâve been removed 
to a place of safety, and that no sufflcient effort was made to remove 
them, or in failing to give warning of danger, and that no such wam- 
ing as the circumstances required was given. If you believe from 
the évidence that the défendant is guilty of négligence in ail or 
aily of thèse respects, and that an explosion occurred and was the 
proximate conséquence of such négligence, then, before flnding the 
issues in favor of the plaintiff, you will further inquire whether the 
évidence shows that the plaintiff was injured by such explosion, and, 
if you flnd that he was, whether his injuries are or are not the prox- 
imate conséquences of such explosion. In this inquiry two questions 
are involved: First. Were thèse injuries caused by négligence of 
the défendant? Second. Are they the proximate conséquence of it? 

If from the évidence, you flnd that they cannot be attributed to 
the act or acts of any person except the défendant, and were caused 
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by its ne^igence, and that nothing Intervened to break the causal 
connection belween the defendant's négligence and the plaintiff's in- 
juries, then yen may flnd from the évidence that the plaintiff's in- 
juries are the proximate conséquence of the defendajuf s négligence. 
But if you so flnd from the évidence, before flnding the issues in favor 
of the plaintiff you will still further inquire whether the plaintifl, 
at the time he received his injuries, was or was not exercising due 
care and caution for his own safety. 

Touching this inquiry, the law is that it îs not per se, or in 
and of itself, négligence to be in a place of danger when a conflagra- 
tion is raging, and the life or safety of human beings thereby en- 
dangered. Under such circumstances, one person inay lawfully go 
upon the premises of another, if he does so in good faith, to savie oth- 
ers from personal injury, loss of life, or destruction: of property. The 
law does not regard them as trespassers under such circumstances, 
nor will it lightly impute négligence to an effort made in good faith 
to save life, or secure the safety of persons or property. And the 
law also is that persons called npon to act in sudden emergencies, 
or under unusual or peculiar circumstances, are not held to the ex- 
ercise of the same degree of care and caution as in other cases, and 
under ordinary circumstances. Therefore, in considering whether, 
imder the évidence before you, the plaintiff was or was not exercising 
due care and caution for his own éafety when he received his in- 
juries, if you believe from the évidence he was injured, your in- 
quiries fwiÛ be, does thé évidence show that a conflagration wâs then 
raging? If yoa flûd it does, yoù will further inquire whether it 
shows, ôr faUs to show, that the safety 6t persons and property was 
thereby endangerèd, and whether the plaintiff was or was not, when 
injured, in good f-aith trying to prevent the conflagration fromspread- 
ing, and protect the life and property of others. If you flnd from 
the évidence that a conflagration was raging, and that the safety of 
perisons and property was thereby endangerèd, and that the plaintiff 
was in good faili trying to prevent the flre from spreading and 
protect the persons and property of others, you will further inquire 
what reason he had to suppose, according to the évidence, that it was 
dangerous to go where he was injured. Does tlie évidence show 
that he knew it was dangerous to be there? Does it show that he 
had been warned before going that it was dangerous to go there? 
Or, after going where he did, it was dangerous to remain there? 
Does it show that he recklessly and rashly exposed himself to dan- 
ger? According to the évidence, would an ordinarily careful and 
prudent man, under ail the circumstances, hâve gone where he was, 
and hâve done what he was doing when he was injured? If you 
believe from ail the évidence that he acted as an ordinarily careful 
and prudent man would hâve acted under the circumstances, then 
you will flnd that he was exercising due care and caution for his own 
safety when he received his injuries, and is not precluded on this 
ground from maintaining this action. But if you believe, from ail 
the évidence, that an ordinarily prudent man would not hâve acted 
as he did, under the same circumstances, you will ûnd for the défend- 
ant 
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Haying now given you what I nnderstand to be the law of tbia 
case, touching the points of contention involved in it, I will add that 
it is the province of the court to décide ail questions of law, and 
your province and duty to décide ail questions of fact In what I 
hâve said I hâve not assumed, or at least hâve not intended to as- 
sume, that the défendant is or is not guilty of ail or any of the acts of 
négligence with which it is charged; that the plaintiff has or has not 
sustained injuries caused by the négligence of the défendant; that, 
if injured, his injuries are or are not the proximate conséquence of 
the negUgence charged in the déclaration; or that the plaintifF is or ia 
not guilty of contributory négligence, was or was not exercising due 
care and caution for his own safety when he received his alleged 
injuries. Ail thèse questions, so far as the facts are concerned, and 
aU questions of fact in the case, are for your détermination. But 
in deciding them you are to be governed by the law as given in 
this charge, and your verdict should be based upon that alone. 

If you find the issues in favor of the plaintiff, it will be your duty 
to assess his damages, in doing which you may take into considération 
any sum or siims of monej' the évidence shows he has expended or be- 
come liable to pay for médical and surgical treatment, nursing, care, 
and attention made necessary by reason of his injuries; to which you 
may add the value of any time which the évidence shows he may hâve 
lost by reason of disabilities resulting from his injuries, in fixing 
wlilch you will take into considération his âge, occupation, or voca- 
tion, business capabilities, and what the évidence shows his time and 
services to hâve been worth to him during the year, or other shorter 
or longer period of time just prior to the time he was injured. And, 
in addition to the éléments of damages above stated, you may make 
reasonable allowance for bodily pain, anguish, and suflering, and 
permanent disabilities, resulting from the injuries sustained. If you 
believe from the évidence that he suffered bodily pain and anguish, 
and has been permanently disabled by reason of injuries resulting 
from the négligence charged in the déclaration. In considering and 
deciding the question of permanent disabilities, you will be governed 
by the plaintiff's âge, occupation, and his station in Itfe, and reason- 
able business and financîal prospects in life, before he was injured. 
Any reasonable sum you may flx as compensation for the plaintiff's 
injuries, not exceeding $25,000, upon the basis of the éléments of his 
damages I hâve just stated, will be the amount of your verdict, if 
you flnd in his favor; and, if you do, the form of your verdict will be: 
"We, the jury, flnd the défendant guilty, and assess the plaintiff's 
damages at (whatever sum you may détermine upon under the évi- 
dence not exceeding twenty-flve thousand dollars)." If you find for 
the défendant, the form of your verdict wîll be: "We. the juiy, find 
the défendant not guiliy." 
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HAOAR T. TOWNSBND et al 

(Carcuit Court, E. D. New York. AiarU 4, 1895.) 

Pleadino — MoNEY Had A»n» Received — New York Code op Cirn. Prook- 

DURE. 

PlaintiS's complalnt alleged that he let one E., a partner of one of thé 
défendants, and since deceased, bave certain bonds with whlch to raise 
$3,000; tbat B. and Ma partner, T., one of the défendants, afterwards 
increased the loan on the bonds to $4,000, and used the addltlonal $1,000 
In the firm business; that D., the otber défendant, afterwards became a 
partner; that the bonds were sold for $1,460 more than the loan, and that 
this balance was receired and used by the défendants. Upon thèse facts, 
plaintlfC demanded judgment for the retum of the bonds, or, on InabUlty 
or failure, for payment of damages for thelr loss. Bdâ, under the New 
York Code of Civil Procédure, that tbe allégations of the complalnt were 
BufDclent to support a recovery for money had and received to the amount 
of the plalntiff's remalning Interest in the bonds, and that tbe demand 
of judgment for a return of the proper^ would not control the rlght to 
damages, wbere tbere was no Judgment for a retum. 

This was an action by James M. ELagar against James A, Town- 
send and Wallace Downey to recover the value of certain bonds. 
The jury gave a verdict for the plaintiff. Défendants moved for a 
new trial. 

E. N. Taft and T. M. Taft, for plaintiff. 
Peter S. Carter, for défendants. 

WHEEILER, District Jndge. The défendant Townsend and one 
Edgett, now dead, were partners. The plaintiff let Edgett hâve 
some railroad bonds to raise $3,000 upon, which he did by pledging 
them on a firm note of that amount to a bank. Without the 
plaintiffs knowledge, a note of |4,000 was substituted. The de- 
fendant Downey became a member of the firm. The bonds were 
sold by the bank for more than the note, and the excess, $1,460.88, 
by direction of the firm, was placed to its crédit Thèse latter 
two sums were credited to Edgett on a balance against him in his 
firm account The complalnt set forth the facts, with con- 
clusion that the défendants had converted the bonds to their own 
use to the damage of ihe plaintiff, and demand of judgment for 
the return of the bonds, or, on inability or failure, for the payment 
of damages suffered f rom the loss of them. The évidence tended to 
show that Townsend knew the bonds were the plaintifl's before 
the note was enlarged, and that the additional f 1,000 went to the 
use of the firm. The court refused to direct a verdict for the 
défendants requested because of the form of action; and, against 
exception, a verdict for the §1,460.88 excess was directed, and one 
for the §1,000 was found, under directions that the plaintiff was 
entitled to recover it if it went to the use of the firm. On this 
motion for a new trial the counsel for the défendants insists that 
a verdict for the défendants should hâve been directed; and that, 
if not, as damages were demanded only upon inability or failure to 
retum, none but those for not returning them at the time of trial 
were recovrarable. If one of thèse causes of action was intended 
v.67F.no.4— 28 
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for a repleyin, as argaed, it was not used as such, and could ap- 
parently be joined with the ottier without affecting it. Ck)de N. 
Y. § 1689. The allégation of conversion is like that in trover, 
which perhaps could not be maintained because the plaintiff had 
not the right to immédiate possession. As either of thèse could 
be joined with other causes of action (Id. § 484), the défendants 
would nolbie entitled to a verdict because not supported by proof, 
if what would constitute any other was alleged. The complaint 
well alleged, and the évidence showed, tm interest remaining to the 
plaintiff in the bonds which the flrms of which the défendants 
are the survivors converted into money, to the damage of the plain- 
tiff. This is a good cause of action in assumpsit for money had 
and received, which always concludes in the same way, and the 
damages recoverable is the amount received. The demand of judg- 
ment for damages upoh failure on a judgment return would 
not control the right to damages when there was no judgment of 
return. And a tort feasor may be held liable for the avails as a 
measure of damages. This is well shown in patent cases, where an 
infringer may always, as is élementary, be held liable for the 
profits, at least, as damages. So hère the défendants would be 
liable, at least, for the avails received from thé wrongful con- 
version of the plaintiff's interest in the bonds. Although Edgett 
was given apparent control of the bonds by the plaintiff, tiiey 
were not left to stand upon that, but furttier control was as- 
sumed by the défendants, which, as the jury has found, resulted in 
the appropriation of $1,000 of thèse avails by the firm of which 
Townsend was a member, after notice to him, and of |1,460.88 by 
the firm of which both were members. The crédit of the avails to 
Edgett oh the balance of firm accounts against him would not 
-deprive the défendants of their beneflt, nor affect the plaintiff's 
right to tl}em. On this ceview no reason for disturbing the verdict 
becomes apparent Motion denied. 



ROOD V. WHORTON. 
(Circuit Coùrl; E. D. Wlsconsln. Aprll 29, 1895.) 

CCHPORATIONS— LlABIIilTT OF .StOCKHOLDBBS— EOHA FiDE PUKCHASBB. 

One who purchases in good faith, In the open market, stock of a cor- 
poration which purports, on the face of the oertlficates, to be fuU paid 
and nonassessable, is not liable for assessments on such stock, thougb 
In fact it had sot been f ully paid. 
Ba1i;b— MiCHioAiï Statpt». - 

The A. Co. was org^ized, under the Mlchigan statutes, with a capi^tal 
of $1,000,000, in shares of $25 each, ail of which was subscrlbed, and 
on Which $220,000 was paid in. In Order t(i ralse ihoney for the pur- 
; poses of the corporation, the original subscrlbet^ cbntrlbuted two'flfths 
of thelr stock to a ppol, to be soldat $3 per sbare, as full paid, nonr 
assessàble stock, the proceeds to be divlded betweai the corporation 
and the eontrlbutors. Défendant, through one W., an agent of the cpr- 
poration, not a stbckiiçilder, bought 600 sharés, whlcb were rejpresehted 
by W. to be full paid and unassessable. Défendant had no knowledge 
-of the real ; facta.: TbB corporation failed, and a recelver, iinder the 
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direction of the court, sued défendant for the unpald balance on hls 
etock. Beld, that défendant was not liable, elther at common law or 
under the statute of Micblgan. 
8. Samk— Stockholders— Effect of Judgmbnt against Corporation. 

A stockholder of a corporation who Is not made a party to proceedingi 
In insolvency agaLnst It Is not bound by a decree In such proceedlng 
in respect to any question of Us inâiTldukt liability, involvlng Ms spécial 
holding of stock. 

This was an action by William H. Rood, as receiver of the Ameri- 
can Iron Company, against John H. Whorton, to recover an assess- 
ment upon stock held by him. The case was submitted to the court, 
jury trial being waired. 

This l8 an action at law In whlch the plaintlfl appears as receiver of the 
American Iron Company, an Insolvent Michigan corporation, and seeks to 
recorer of the défendant $12,000 and interést, assessed for the alleged unpaid 
portion of the capital stock held by him. The proceedings under which the 
plaintifC was appolnted receiver arose and are pendlng in the circuit court 
for Marquette county, in the state of Michigan; and a decree bas been 
there entered directing the assessment of $15 per share against the stock- 
holders, and that the receiver proceed tn Its collection, by suit or other^ 
wlse. The défendant is a citizen of Wisconsin, and is not a party to the 
action in Michigan aslde from his privity as stockholder. The Insolvency of 
the corppration and the existence of a large indebtedness, whlch would 
rèquire the assessment of stockholder» to the extent clalmed for liquidation, 
are shown by the decree. The corporation was organized March 7, 1887, 
with a capital stock of $1,000,000, ail subscribed for and taken by eight 
corporators. , The statute of Michigan (How. Ann. St. § 4077) requires that 
the articles of association state the amount of cash actually paid in and 
the cash value of any property "conveyed to the corporation cotemporane- 
ously with its organization" ; and accordlngly the articles ■ in this case state 
that no cash was paid in, and that mining property was conveyed and 
accepted, and its value flxed at $220,000, which would leave $780,000 unpaid 
by the original subscribers and Incorporators. The shares were $25 each, 
making the amount of pro rata actual crédit about $5.50 per share, and the 
unpaid portion $19.50. Subsequently It became necessary to raise money 
for the enterprise, and thèse original shareholders, at a meeting on April 
15, 1887, resolved that each should contribute to a common pool two-fifths 
of his holdings of stock, denominated "treasury stock," to be sold at not 
less than $3 per share, "as fully paid and nonassessable stock," and of the 
proceeds three-fifths was to go Into the treasury, and two-fifths to be paid 
to the contributors. This stock was to be Issued to trustées named, and the 
resolution declared that It should "not be construed as mandatory so far 
as It authorizes the sale of said stock as fuUy paid, but that such trustées 
shall be at llberty" to sell any part as fully paid. On April 25, 1877, a scheme 
was proposed to hâve ail stock made "nonassessable," but It was abandoned 
on advlce of counsel, and the plan of April 15th was so far carrled out that 
the contributions of stock were made (1,600 shares) by ail the holders, and 
were placed on sale. It appears that the firm of Hosklns & Wambold, who 
were not stockholders, became agents of the corporation for selling this 
stock, under some arrangement by which their services were to be paid In 
shares of the treasury stock; that they sold some, purchased some, and re- 
ceived 6,000 shares for their services. In February, 1888, Wambold, of that 
firm, negotiated with the défendant, at Appleton, Wls., for the sale of 800 
shares, at $3 per share, and the sale was agreed upon, 500 shares belng 
then dellvered and paid for, and the remaining 300 shares were taken In July. 
The transaction was entirely with Wambold, who represented that the 
shares were fully paid, and the défendant supposed that, Wambold was the 
owner. The shares, wben recelved by the défendant, , were issued In his 
name, were duly signed and sealed by the proper officers, and had writtai 
upon their face. In red ink, the words "Stock fuU pàid and unassessablë." 
Ko distinction wae preserved in référence to any of tbe shares of this stock 
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which came through the hands of Hosklns & Wambold, and it does not 
appear whether the defendant's shares were, In fact, of direct sales (or the 
corporation, or of stock whldi Hoskins & Wambold had purcbased, or stock 
received for tbeir compensation. The défendant had no information or 
Knowledge of any of the arrangements prlor to his purchase, except that 
the mining property was consldered valuable when It could be developed; 
that his shares were full paid, and therefore no liability or risk was Incurred 
beyond the Investment In the shares. He was a nonresldent, had no active 
part In the business, was only présent at one meeting, but appears to hâve 
been elected a director for a time, wlthout participation or knowledge of 
the affairs otherwlse than by a formai présence. Ûntll after the proceed- 
Ings In the Mlchigan court, and Immediately prlor to thls action, he had no 
information of any clàim upon him of liability, and he never received any 
dividends or beneflts from the corporation. If llable, the amount assessed 
Is $12,000 and interest from Febniary 15, 1894. 

John Bottensek and E. E. Osborn, for plaintifF. 

Humphrey Pierce and Quarles, Spence & Quarles, for défendant. 

SEAMAN, District Judge (after stating the facts). I hâve reached 
a conclusion upon the merits of thia case by which I am relieved 
from a considération of the objection raised in behalf of the défendant 
that the plaintifE, as a receiver appointed by the court in the state 
of Michigan, cannot maintain his action in this forum, but is barred 
by the rulmg in Booth v. Clark, 17 How. 322. See, also, High, Keo. 
§ 239; Beach, Rec. § 680. Whether a distinction must be made in 
référence to the enforcement of liability against a stockholder under 
proceedings authorized by the statute of the state creating the cor- 
poration, and entering into the obligation which was assumed by 
the taking of stock, will not be passed upon in this opinion. See, 
for a distinction, Eelfe v. Rundle, 103 U. S. 222; Railway Oo. v. 
Gebhard, 109 U. S. 527, 3 Sup. Ct. 363; Parsons v. Insurance Oo., 31 
Ped. 305; Fry v. Insurance Co., Id. 197. 

The défendant was not an original subscriber or stockholder of 
the corporation, and is not a direct purchaser or transférée under any 
original subscriber or stockholder. He was not a member at the 
time the arrangement was made out of which came the issue of stock 
in question. He had no actual knowledge of the facts which govem 
the issue of this stock, or any of the stock of the corporation; and 
there was nothing upon the face of the certiflcates from which notice 
could be inferred that the stock was not paid up, or of any infirmity 
in the issue. The question of his liability is not therefore within 
the ruling of the Upton Cases, 91 U. S. 45-72, and is not directly 
ruled by any décision of the suprême court cited on the argument 
or found in my research. The doctrine is well settled and strictly 
enforced that "the capital stock of an insolvent corporation is a trust 
fund for the payment of its debts; that the law implies a promise 
by the original subscribers of stock who do not pay for it in money 
or other property to pay for the same when called upon by creditors; 
and that a contract between themselves and the corporation that 
the stock shall be treated as fully paid and nonassessable, or other- 
wise limiting their liability therefor, is void as against creditors." 
Handley v. Stutz, 139 U. S. 417, and cases cited page 427, 11 Sup. Ct. 
630. â the original stockholder transfers his unpaid stock, thia 
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trust and subséquent liabilîty foUow it into the hands of any assignée 
who bas notice or against whom notice can be implied. Webster v. 
Upton, 91 U. S. 65. But the décisions exempt the holder of snch 
stock who purchases or takes as créditer bona flde, and clearly so 
in the absence of récitals or circumstances to give notice. Clark 
V. Bever, 139 U. S. 96, 11 Sup. Ct 468; Fogg v. Blair, 139 U. S. 
118, 11 Sup. et 476; Handley v. Stutz, 139 U. S. 417, 11 Sup. Ot. 
530; Sanger v. Upton, 91 U. S. 56; Steacy v. Eailroad Oo., 5 Dill. 
348, Fed. Cas, No. 13,329; Phelan t. Hazard, 5 Dill. 45, Fed. Cas. 
No. 11,068; Poreman v. Bigelow, 4 Cliflf. 508, Fed. Cas. No. 4,934; 
Young V. Iron Co., 65 Mich. 125, 31 N. W. 814; Brant v. Ehlen, 59 
Md. 1; 1 Gook, Stock, Stockh. & Corp. Law, §§ 50, 257. The 
certificates of stock are not, strictly speaking, negotiable paper, 
but "they approximate to it as nearly as practicable" (Bank 
V. Lanier, 11 Wall. 377); and the cases above cited recognize 
that they possess so much of the a'ttributes of negotiability that pur- 
chasers in the open market may accept as true the clear représenta^ 
tion on their face that they are full paid. In Steacy v. Bailroad Oo., 
supra, Judge Dillon clearly points out this right of a bona fide pur- 
chaser to rely upon corporate représentations thus made in the cer- 
tiflcate, and that the creditors of a corporation hâve no equities su- 
perior to "the obvions equities which exist in favor of such a pur- 
chaser." Answering the claim that a purchaser of stock was bound 
to ascertain aliunde the truth of the représentations, and must look 
to the records, the opinions say: "What more value is to be placed 
upon facts stated in the records than upon those stated under the 
corporate seal, by the authorized officers, as respects matters infra 
vires?" The décision in that case, in which Judge Caldwell concur- 
red, exempts the bona fide transférée from liability under circum- 
stances which do not raise equities in his favor of equal strength with 
those which are presented in favor of this défendant, but they are at 
least so far analogous that the rule and the reasons for its adoption 
there are clearly applicable hère, and would discharge this défendant 
from liability unless the Michigan statute and the proceedings there- 
under in the chancery court of that state (which will be presently con- 
sidered) create a spécial liability. 

The case at bar présents a feature in aid of the défendant which 
impresses me as entitled to great weight, in the conceded fact that 
this "treasury stock," out of which the defendant's purchase came, 
was produced by the deliberate surrender and contribution to th»- 
Company by ail the original subscribers of a portion of the original 
shares, which were taken by each to flll his subscription, and with 
direction that it be issued by the company, and placed on sale for its 
benefit, certified as full-paid stock. In view of that action, it is not 
necessary to carry the rule in favor of a bona fide transférée to the 
extent of relieving him froni examination or from implied knowledge 
of the corporate records or proceedings.. The stockholders hâve by 
this transaction applied upon thèse surrendered shares the gênerai 
crédit to which they were entitled on account of the property which 
they conveyed to the corporation as the only payment on their sub- 
scription, so far as it would be required to pay ap the shares which 
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were thus segregated and sold; aiid an inspection of the record would' 
justify thé purchaser in the understanding tiiat his shares were 
therefore cleàred from liability. There is no proof hère of the actnal 
number of shares thus passed to bona flde purchasers, and clearly 
no proof ofany deflciency in the payment of the défendant'» shares 
after such application. The shares must therefore be regarded as 
full paid, according to théir purport, and there is no common-law 
liability upon the holder for the corporate indebtedness. 

The statutes of Michigan, which must govern in respect to tbis 
corporation, created under them, do not impose any additional lia- 
bility. The suprême court of Michigan is clear and controlling au- 
thority for this construction of the statute, Young v. Iron Co., 65 
Mich. 125, 31 N. W. 814, and the cases cited are directly in point. 
The rule held in Steacy v. Kailroad Co. is there broadly adopted, and 
the opinion in Young v. Iron Co. expressly states that the défendants 
there sought tô be charged as stockholders "must be treated as good- 
faith purchasers, for value, of stock, from the original holders of the 
same"; that, being bona âde transférées of shares of this stock, which 
purported upon its face, in clear and unmistakable terms, to be fully 
paid up and nonassessable, their shares thus acquired are exempt 
from any liability to further assessment, to pay the debts of the cor- 
poration. But the plaintiff invokes the case of Dynamite Co. t. 
Andrews, 97 Mich. 466, 56 N. W. 858, because it was an appeal from 
a judgment rendered against one of the stockholders of the American 
Iron Company in the same insolvency proceedings in the Michigan 
court upon which this action is founded. That case arose upon de- 
murrer by a stockholder (Andrews) against whom liability was 
charged by the bill of complaint, and the opinion states that "the sole 
question presented by the record is the right to enforce an assessment 
by a Personal judgment or decree against the stockholder." It was 
there enforced against one apparently a gênerai stockholder, and 
the question of a bona flde holder of stock issued as full paid did not 
arise, and the opinion distinguishes it from Young v. Iron Co. upon 
that ground. The décision is not applicable. It fails to support 
the plaintiff's contention hère, but, maklng the distinction as noted, 
is inferentially against it 

The further claim is made in behalf of the plaintiff that the decree 
in the Michigan court relative to the principal insolvency matter is, 
in some unexplained manner, conclusive upon this défendant, and 
establishes his liability, although it is conceded that he was not 
served as a party, and was not before that court, except as an in- 
tégral part of the corporation. It is true, as held in Hawkins v. 
Glenn, 131 U. S. 319, 9 Sup. Ct 739, and in Glenn v. Liggett, 135 U. 
S. 533, 10 Sup. Ct. 867, that, "in the absence of fraud, stockholders 
are bound by a decree against their corporation in respect to corpo- 
rate matters, and such a decree is not open to collâ.teral attack"; 
and that "the stockholder is to be deemed privy to the proceedings 
touching the body of which he is a member." But this rule applies 
only so far that he cannot question the flndings of insolvency and the 
foundations of an assessment upon the stockholders. Upon any ques- 
tion of Individual liability in which are involved his rights as a 
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bona flde holder, or in respect to his spééial holding ôf stock, a stock- 
liolder is entitled to his day in court, and cannot be bound by any 
ex parte adjudication of liability. There 1b no adjudication aflect- 
ing the défense interposed by this défendant, aûd hfe is not liable upon 
his shares of stock. 

Findings may be prepared in accordance with this opinion, and 
judgment will be entered in favor of the défendant accordingly. 



ROSE V. NORTHWEST FIRE3 & MARINE INS. CO. 

(Circuit Court, D. Oregon. AprU 22, 1895.) 

No. 2,157. 

1. Action ON Jodgment—Defensbs. 

In an action on a judgment rendered In another state, défendant may 
show that the judgment was obtained by collusion between plaintiff and 
one who representëd himself to be an agent of défendant for the purpose 
of being served. 

& SaME — COUKTERCLAIMS. 

In an action on a judgment between the original parties, défendant may 
plead a counterclaim growing out of a contract between them. 

Action by Rose, receiver of the Consolidated Mutual Fire Insur- 
ance Company, against the Northwest Fire & Marine Insurance 
Company on a judgment 

B. S. Strahan and Rufus Mallory, for plaintiff. 

Zera Snow, for défendant 

BELLINGEE, District Judge. iThis is an action by Rose, as re- 
ceiver of the Consolidated Mutual Fire Insurance Company, upon 
a judgment rendered in Illinois in 1891, for above $6,000. Plaintiff 
moves to strike out threp separate défenses pleaded by the défend- 
ant Thèse are: (1) That the judgment sued on was frauduléntly 
obtained by collusion of the plaintiff company with, and a pretended 
service of summons upon, one Louis lott, who representëd himself 
as the agent of the company for the purpose of being served, to the 
end that said judgment should be had against the company; that 
such service was had in pursuance of such collusive understanding, 
upon which service, and not otherwise, the judgment in question 
was rendered ; that said lott was not in f act the agent of the de- 
fendant nor authorized to represent it (2 and 3) Coanterclaims 
growing out of a certain contract of reinsurance by the plaintiff's 
company of the défendant on account of policies issued by it, under 
which contract the plaintiff's corporation becàme liable to the 
défendant in an amount greater thaîi the judgment in suit 

In an action on a judgment rendered in another state the défend- 
ant, notwithstanding the record shows a return of the sheriff that 
he waè'personally served with process, may show the contrary, 
and th^t the court never acquired jurisdiclftdn of his person. 
iBiompson v. Whitman, 18 Wall. 457; iDowns v. Allen, 22f Fed. 805 ; 
note to Union Trust do. V. Rochester & P. RiOo., 29 Fed. !609; 
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Knowles V. Coke Co., 19 Wall. 59. The judgment of one state, 
sùed on in another state, is concluslve as to ail matters going to the 
mérita of the controversy, but not as to the facta conferring juris- 
diction. I am of opinion that the défendant ia entitled to plead 
the counterclaims relied upon. Under the allégations of the an- 
swer, thèse claims might be made the ground of an independent 
action. In such an action the judgment of the Illinois court could 
not be pleaded in bar. The judgment is concluslve only as to 
matters necessarily within the adjudication that has been had. 
The judgment in this case was upon the defendant's obligation as 
a stockholder to pay assessments levied upon its stock. The 
counterclaims grow out of a contract for reinsurance between the 
parties. The défendant, as between the original parties, may show 
payment of the judgment by paroi, and with equal reason he may 
show a counter liability in discharge of it. The rule no longer 
obtains that the discharge of obligations, resting upon records and 
sealed instruments, can only be shown by évidence of the same 
high character as that which créâtes the obligation. The motion 
to strike out as to ail the separate défenses is denied. 



HOFFLIN et aL t. MOSS. 

(Circuit Court of Appeals, EIgntb Circuit Aprll 16, 1895.) 

No. 647. 

PBrNcrPAi, AND Agent— DuTT of Agent. 

Défendant, a manufacturer of medlclnes, made an agreement wlth 
plaintiff by whlch he authoiized plaintiff to make contracta with news- 
papers for the insertian of defendant's advertisements, and agreed to pay 
therefor by acceptlng orders for hls medlclnes from the publlshers of the 
newspapers at a priée conslderably below the market prlce, but sufflclent 
to yleld a profit, and also agreed to pay plaintiff $2.75 for hls services 
In procurlng each such advertlslng contract Plaintiff sued défendant 
for the agreed commission for procurlng a large number of such adver- 
tlslng contracts, and défendant set np, In anawer, that the contract be- 
tween hlm and plaintiff had been procured by plalntlff's représentations 
that the sole considération to be glven. to the publlshers of the papers 
would be the sale of the medlclnes at the reduced prlce, whereby de- 
fendant would not only make a profit but would cause hls medlclnes to 
be put on sale at the places where they were advertlsed; that such rep- 
résentations were false, and plaintiff In fact never attempted to make ad- 
vertlslng contracts on such terms, but Inserted the advertisements In pa- 
pers In whlch he already controlled the space; and that no ordera for 
medlclnes had In fact been received by défendant On demurrer to the 
answer, %eld, that It presented a good défense; that the agreement be- 
tween plaintiff and défendant was In effect a power of attomey, constl- 
tutlng plaintiff defendant's agent and that, in that capacity, he was 
bound to exercise the utmost good falth in ezecutlng the agency in tbe 
mode hls principal expected and Intended it sbould be carrled out 

Saub. 

Hdd, furtber, that a stipulation in tbe contract between plaintiff and de- 
fendant that plaintiff dld not guaranty the présentation of the orders for 
medldne was of no avall to plaintiff, slnce, tiiough he dld not guaranty 
fhe présentation of the orders, he was bound to do notblng to dlscourag* 
tbeir présentation, but to do what he could to secure It 
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I. COITTRAOTS— WAITBH OÏ PaMB RbpEBSBKTATIONS. 

A Stipulation in a contract tbat faise or frandolent rapresentattau by 
whicb one party bas Induced the other to enter into it aball not aflaet Ma 
ralldity Is Itself inralld, and cannot operate elâier Iqr estoppel or oUmt- 

wise. 

4. Aobnt's Compensation— Whbn Fobfbitbd. 

An agent who conceals from bis principal the facts that bis private 
tnterests conflict with hls duties as agent, and wbo seeks to advance bis 
own interests at the expense of bis princlpars, cannot recover commissions 
or compensation for hls services as agent 

In Error to the Circuit Court of the United States for the District 
of Minnesota. 

Thia was an action brought by L. H. Allen, for whom John E- 
Moss, assignée, was substituted as plaintiff, against Joseph E. Hof- 
flin and Albert D. Thompson, partners as Joseph R. Hofflin & Oo., 
upon two contracts for procuring advertising for défendants. The 
circuit court sustained a demurrer to the défendants' answer, and 
directed a verdict for the plaintiff. Défendants bring error. Ee- 
Tersed. 

The following is a copy of one of the two instruments on wMcb this suit 
Is founded: 

"Town, Mlnneapolls. 
"State, Minn. 
"Date, Nov. llth, 1892. 
"Buflfalo Newspaper Advertising Agency, L. H. Allen, Proprletor— Dear 
Sir: You are hereby authorized and employed to make contracts of the fol- 
lowing form for the publication of our advertlsement in any number of 
weekly newspapers, not exceedlng ohe thousand, to wit, in the United 
States: 

"(Form.) 
" 'Ezchange Plan' Advertising Contract 
"With the . 



"Town, . State, . 

"Date, , 189-. 

"BufCalo Newspaper Advertising Agency— Gentlemen: In considération of 
the order descrlbed on the reverse slde hereof, and of premlum offered, the 
undersigned hereby agrées to publlsh for and on your aecount the electro- 
typed advertlsement of Jos. R. Hofflin & Co. in the above-named weekly 
newspaper, to occupy a space of four inches, single column, for a period of 
six months. [Signed] , Publlsher. 

"Such publisher's contracts, and signatures thereto, shall be accepted, for 
ail purposes whatsoever, as genuine. On demand, you are authorized to 
issue a dueblll order to the publlsher of each newspaper, or order; and we 
agrée to accept sald orders, la the following manner, and not otherwlse, to 
wlt: when accompanled by $10 and 80/100 dollars In cash, as full payment 
for from one to three gross of Lleblg's Corn Cure, small, the regular prlce 
of whlch is $36.00, to dealers $21.00. Goods to be packed and dellvered f. o. 
b. cars in this dty without extra charge. Sald orders to be optlonal and 
valld for a period of one year only fTom date of Issue. We further agrée to 
pay you for your services the sum of two and 75/100 dollars for each con- 
tract ma.de; sald sum to be due and payable on dellvery of contract and 
one copy of correspondlng newspaper contalning sald advertlsement. You 
are to fumlsh an electrotype of sald advertlsement to each newspaper, and 
to be responsible for premiums given publlshers, and ail other expeuses iu- 
volved in the carrylng out of this contract and above corresponding news- 
papers shall be deemed suffldent évidence of due performance thereof. It 
Is understood that you do not guaranty the présentation of the above-men- 
ttoned orders, and that no représentation, understanding, or agreement not 
In this contract shall bind either party, uniess in writing and signed b; 
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both parties, as this Is the complète agreement of tiie parties hereto. Thisf; 
a^etesoètit'sbsU be anil rémalii" lu force for a period «f one yesir ftom date, 
Kua "tfaé oBtaffalo Newspaper AdTértistng Agéncy agrée to fncnlsii proof by 
affld&Tlt of -an average oC 85 .percent of Insertions In itUé newspapers coq- 
tracted wlth. Jos. K- HofHln & Co. 

"Accepted: 

■•'Buffalo Newspaper Advertlsing Agency, 
"Lu H. Allen, Proprietor, 

i.'/ByO. N. Ohlsbolm. i; 

"Stgned in duplicate." 

The second Instrument bears the same date, and Is Identlcal In every re- 
spect, with the foregoing, save in the name and price of the medicine to 
be adyertlsed apd sold ; the second contract relating to " Japanese Pile Cure." 

The complalnt contained two paragraphs, and alleged that the plaintlff 
secured ànd dellvered to the défendants 567 advertlslng contracta under one, 
and; 559 under thç other, contract with the defeadants, and averred com- 
pliance tberewith on his part in ail respects, and asked judgment on one 
contract for $1,^59.25, and on the other for |1,637.25. In thelr answer the 
défendants alleged, in substance: That at the time of the exécution of the 
coiltracts the plaintlff, forthe purpose of Indudng the défendants to enter 
into the same, falsely and fraudulently represented that the reductioa in, 
the price of the medlcdnes mentioned in the contracts was the sole and only 
considération given or allowed, directly or Indlrectly, to publishers of the 
newspapers with whom the plaintlff was to place the advertisements, and 
that the plaintlff would not, directly or Indlrectly, allow to any of the 
publishers any addltional price, premium, or considération whatever for the 
Inserting of the advertlsementè, and that the word "premium," used in the 
contracts referred to, meant slmply the réduction In the price of the medi- 
ctnes. That, In violation of the contracts and hls représentations to the de- 
fendants, the plaintlff offered and gave to each publisher who Ineerted the 
advertisements other and addltional considération or premlums, in the- 
shape or form of a lamp, type, printlng materlals, or other merchandise, 
and that the plaintlff, at the time of the maklng of the contracts, knew that 
the addltional considération or premium so offered and given by him would 
be the sole and only considération whlch would Induce any publisher to 
Insert the advertisements, and that the réduction in price of the medicines 
would be in fact no part of the considération for such insertions. That the 
plaintlff agreed with the défendants that the only considération he would 
offer to the publishers of papers for the publication of advertisements would 
be the contract of the défendants to furnlsh to such publishers tbeir medi- 
cines at the prlces specifled In the contracts; and the plaJntiff further repre- 
sented to the défendants that the publishers would in this manner not only 
advertise their remédies, but would, by the 'exchange plan,' place the same 
on sale at the very points or localities where they were being advertlsed, 
and that, from hls large and varied expérience in this method of adver- 
tlslng in ail parts of the United States, he was able to state, to hls knowl- 
edge, that such would be the necessary and inévitable resuit of such con- 
tracts in advertislng,— ail of which représentations were false and fraudulent, 
and were known to the plaintlff to be so, and were made for the purpose of 
Inducing the défendants to sign sald contracts, and the défendants, relying 
on the tnith of such représentations, were thereby induced to sign said 
contracts. That the défendants hâve not had a single order for their medi- 
cines from any of the publishers of the advertisements, and hâve not, directly 
or indlrectly, sold any medicine by reason of or on account of the advertise- 
ments. That, In sales at the priées fixed in the contracts for their medicines, 
there would hâve been a considérable net profit to them in the sale thereof 
to the publishers at the priées flxed in the contract, which profit is par- 
tlcuiarly stated. That the plaintlff agreed that he would act as tbe défend- 
ants' agent in placing the advertisements with the publishers of such wnekly 
newspapers as would take and accept the same for the medicines mentioned 
at their reduced prlces, whereas at the time of making the contracts the 
plaintlff owned and controlled the space in most, if not ail, of the newspapers^ 
In which the advertisements were alleged by the plaintlff to hâve been* 
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liiaced; and he dld not act in good faitb,, as the ageOt of the défendants, 
In seeuring tlie advertlsements to be accepted and publlshed for the défend- 
ants' medicines, but was àcting solely for Mmself, and was selling space 
-which In fact belonged to Mmself, That the plàlntlff fraudulently concealed 
from tbe défendants that he thén oMmed and contrdlled the space in the 
newspapers, and that the réduction in price on the medidnes would be no 
considération for any of the. contracts wlth the publishers, or any Induce- 
meut whatever to them to insert the advertisemerits, and that in maklng 
Hie negotiations for the contracts, and In executing the same, and in prè- 
tendlng to carly dut same as défendants' agent, the plaintift act«d in bad 
faith towards the défendants, for the purpose of deceiving and defraudlng 
them for bis own adyantage and proat The circuit court sustained a 
demurrer to thç answer, and directed a verdict for the plalntiff. for the 
amounts ciaiimed, upon whlch jùdgment was rendered, and thereupon the 
défendants sued ont this wrlt of error. 

H. W. Young (W. A. Lancaster, on the brief), for plàintiffs in error. 

Xj. 3. Hockwood, for défendant in error. 

Before GALDWELL, SAIfBORN, and THAYEB, Circuit Judges. 

CALDWELL, Circuit Judge, after stating the case as above, de- 
iivered the opinion of the court 

The instrument or contract sued on is, in légal effect, a power of 
attomey. It establishes between the parties thereto the relation of 
principal and agent. Allen is described as "proprietor" of the "Buf- 
falo Newspai)er Adrertising Agency" and it is by this title he is 
addressed by the défendants, and "authorized and employed to make 
contracts" for them. He arers in his complaint that he "bas been 
•doing business under the style and description of 'Bufifalo Newspaper 
Advertising Agency,' " and the answer allèges that he agreed to act 
as agent for the défendants in the promises, and the demurrer admits 
the truth of the averment. Assuming, as we must, that the aver- 
ments of the answer, well pleaded, are true, thé plaintiff, as agent 
for the défendants, for the considération mentioned in his power 
of attorney, agreed that the only inducement or considération offered 
or paid to the publishers of the newspapers in which he might pro- 
cure the publication of the défendants' advertlsements should be the 
medicines of the défendants, sold to them at the reduced rates speci- 
fied la the contract. 

The défendants had good reason to suppose that the proprietors of 
newspapers would not publish their advertlsements for nothing, and 
that if they did publish them they would do so in considération of 
getting the medicines at the reduced rates mentioned in the contracts. 
This reasonable belief, Allen assured them, was well founded, and 
that the necessary resuit of such contracts would be, not only to ad- 
vertise théir medicines, but to bring them into use in every locality 
where they were advertised, through the orderS they would receive 
from the publishers of the papers publishing the advertisements. In 
view of the relation between Allen and the défendants,: it was the 
duty of Allen, as their agent, to act in the utmost good faith towards 
rhis principals, and to do nothing to miiitate against their interests in 
this regard. It did not réquire any spécial agreement to Impose this 
iduty" upon him. As the agent of the défendants, the law imposed 
4t upon hlm. Accepting the averment of the answer as true, Allen 
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knew at the time hesought and procured the agency that no news 
p&pev would publish the défendants' advertisementa for the considér- 
ation mentioned in his power of attomey; that he did not in tend 
or expeot to ask them to do so, and in faot made no effort to do so; 
that he then himself owned the space in the newspapers in which 
he intended to insert the défendants' advertisements; that the ad- 
vertisementa were in fact inserted by him only in the papers in 
which he owned the space at the date of the contr^ct, or in space 
which he purchased and paid for after the contract waa made; and 
that the clause in the contract which was the chief, if not the only, 
considération and inducement that led the defendar+s to enter into 
it, was inserted solely for the purpoae of deceiving and misleading 
them. The moment that Allen accepted thia agency for the défend- 
ants, the law bound him to the exercise of disinterested akill, dili- 
gence, and zeal in carrying ont the agency. He was bound toi act 
in the utmost good faîth towards the défendants, and to exécute the 
agency in the mode he knew his principals expected and intended 
it should be carried out, and with an eye single to their interests. 
Instead of so acting, it tums out, he was contracting for and with 
himself, and that his interests in the matter of the agency were 
directly Inimical to those of his principals. An agent thus acting 
cannot recover commissions or compensation for his services. Por- 
dyce V. Peper, 16 Ped. 516, and note. 

The aspect of the case is not altered by the statement In the con- 
tract that "it is understood that we do not guaranty the présentation 
of the above-mentioned ordera." The undoubted purpose of thia 
clause was to shield Allen from the fraud which he then meditated, 
but it can hâve no such effect While he did not guaranty the pré- 
sentation of the orders for the medicines, he was under the highest 
obligation, imposed on him by law, to do nothing that would hâve a 
tendency to discourage their présentation, but, on the contrary, to 
do what he could to secure their présentation, by not paying or offer- 
ing any considération for the insertion of the advertisementa other 
than the medicines at the reduced priées. He made their présenta- 
tion impoaaible by himaelf buying and paying for the space occupied 
by the advertiaementa. And the clause in the contract "that no 
représentation, understanding, or agreement not in this contract shall 
bind either party, unless in writing and algned by both parties, aa 
this ia the complète agreement of tlie partiea hereto," ia of no avail 
to the plaintîff. Thia clauae, to the extent that it ia valid, expresses 
no more than the law would imply without it Palse and fraudu- 
lent représentations made by one party to a contract, by which the 
other party is induced to enter into the contract, render it voidable, 
at the élection of the defrauded party, and a stipulation in such a 
contract to the effect that the falae and fraudulent repreaentations 
by which the one party induced the other to enter into it shall not 
affect its validity is itself of no validity. No one can be estopped 
by anything contained in an instrument, which instrument waa itself 
obtained from him by fraud and deceit. The law will not give effect 
to a stipulation Intended to grant immunity to iniquity and fraud. 
In the case of Bridger v. Goldsmith, 38 N. E. 458, the court of appeals 
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of New York, discussing a Bomewhat similar provision in a contract, 



"A mère device of the guUty party to a oontract, Intended to shleld hlm- 
self from the results of hls own fraud practlced upon the other party, cannot 
well be elevated to the dignlty and Importance of an équitable estoppel. If 
the clause bas any efCect whatever, It must be as a promise or agreement on 
part of the plalntiff that, however grossly he may hâve been deceived 
and defrauded by the défendant, he would never allège It agalnst the trans- 
action, or complaia of It, but would forever after hold hls peace. It Is dlffl- 
cult to concelve that such a clause could ever be suggested by a party to 
a contract, unless there was lu hls own mlnd at least a Ungering doubt ad 
to the honesty and Integrlty of hls conduct • • • Public poUcy and 
morallty are both ignored If such an agreement can be glven efCect In a 
court of justice. The maxim that fraud vitiates every transaction would no 
longer be the rule, but the exception. It could be appUed then only In such 
cases as the gullty party neglected to protect hlmself from hls fraud by 
means of such a stipulation. Such a prlnciple would. In a short time, break 
down every barrler whlch the law bas erected bgalnst fraudulent dealing." 

See, to the same effect, Fashion Co. v. Skinner, 64 Hun, 293, 19 
N. Y. Supp. 62. 

In the case of Allen v. Pierpont, 22 Fed. 582, upon a contract like 
the one hère in suit, the court held the plaintiflEs could not recover, 
upon the ground that they were agents, under the contract, and 
had not acted in good faith towards their principal ; and their action 
was the same, in ail respects, as the action of the plaintifE in this 
case. The judgment of the circuit court is reversed, and the cause 
remanded, with directions to grant a new trial. 



MONTGOMERY v. NORTHERN PAC. R. CO. et aL 

(Circuit Court, D. Oregon. Aprll 22, 1895.) 

No. 2,165. 

1. Bbbach oi- Wabrantt— Damaoes— Consideratioh Paid in Bonds. 

In an action agalnst a rallroad company for breach of wairanty In a 
conveyance of land, défendant may show that the considération paid was 
unmatured junior bonds of défendant worth lesB than par, as the measure 
of damages is the value of the bonds glven for the lands, with interest 

2. Same— CoNVBVANCE by Railboad. 

Under Act March S, 1887, § 4, provldlng that innocent purchasers 
of land erroneously certlfled or patented to a rallroad company as part of 
tts grant shall be entitled to the land upon mailing proof of purchase at 
the proper land office, under rules to be prescribed by the secretary of 
the interlor, such purchasers cannot sue the rallroad company for breach 
of warranty, though the secretary has prescribed no rules by whlch pur- 
chasers can avall themselves of the act, as their title and possession are 
secure without making proof of purchase untll such rules are prescribed. 
I. Sahb — Action fob Bbbaoh— Pleadino. 

In an action by a purchaser of lands from a rallroad company for 
breach of warranty, an answer alleglng that under Act March 3, 1887, 
i 4, plalntitF is entitled to the lands on making proof of purchase at the 
proper land office, and that under section 5 plalnttff Is entitled to pur- 
chase the land from the govemment for $2.50 per acre, is demurrable, 
where It does not allège that the lands In question belong to tbo class 
descrlbed in the ftct 
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4. SaMB— Dàï-ENSsa— PnsoHASB bt T^laintifp. 

It Is no défense to an action agalnst a rallroad company for breact 
of warranty that plalntlff bas purchased the land In question under Act 
March 3, 1887, § 5, providlng that where a rallroad company bas sold to 
an innocent purcliaser, as part bf its graiit, lands not eonveyed to It, 
they belng for some reàson excepted from the opération of the grant, sueh 
pùrchasèr ttay purchase them from the goyemment at the governmenl 
price. 

5. PliBADING— DeFKCTS ReaCHBD BT DbMURKEB. 

Objection to several parts of a compialnt or answer, constltuting a 
single cause of action or défense, must be taken by motion to strike ont, 
and not by demurrer. 

Action by one Montgomery against the Northern Pacific Railroad 
Gompany and pthers for breach of warranty. The plaintifl demurred 
to defendamt'B answers. 

Raleigh Stott and A. H. Tanner, for plaintiffi. 
Joseph Simon, for défendants. 

BELLINGER, District Judge. This is an action to recorer dam- 
ages for alleged breach of covenants of warranty contained in a 
deed niade by the railroad company of certain lands. It is alleged 
in the complaint that the plaintiff paid the company $18,789.58, the 
considération expressed in the deed; that said deed contained a 
covenant that the company would warrant and défend the title to 
the premises oonveyed; that in fact it was not the owner of such 
lands, nor entitled to their possession; and that plaintiff has been 
evicted therefrom by the United States. The plaintiff prays judg- 
ment for said sum of |18,789.58, with interest from April 10, 1876, 
the date of the conveyance. The company and its receivers answer 
separately. Thèse answers deny want of title in the company at 
the time of the conveyance in question, and allège that at such time 
the défendant company was the owner of the deeded lands, and they 
deny that the plaintiff has been evicted. They also deny that plaintiff 
paid 118,789.58 for the lands, and allège the fact to be that plaintiff 
paid, as the only considération for the conveyance, bonds of the de- 
fendant known as the Jay Cooke séries of bonds, which bonds were 
at the time worth no more than |1,800. For a f urther défense, it is 
alleged that the lands eonveyed were a part of a grant of lands to 
the company by the United States to aid in the construction of its 
line of road; that said grant is one of the grants mentioned in 
an act of congress subsequently passed to provide for the ad- 
justment of land grants made to aid railroads, and for the 
forfeiture of unearned lands, approved March 3, 1887; that, by the 
provisions of this act, the secretary of the interior is authorized 
and directed to make adjustments pf each of the theretofore un- 
adjusted railroad land grants, in accordance with the décisions of 
the suprême court, and that, if it shall appear that lands hâve been 
érroneously certified or patented by the United States for the 
benéflt of ai^y railroad company claiming under a railroad grant, the 
secretary is directed to demand a relinquishment or reconveyance 
of the land to the United States, and shall, on f allure of compliance 
with such demand, commence proceedings to cancel ail certificates 
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or patents or lother évidence ;ôlf «title heldinnâer the Baid grants; 
tiiat it is further provided by said aet, in effect, that, where there 
are purckaisers, ingood faith of anyofFsucli lands from the compa- 
nies, snch purchasers, or their àeirs or assigns, shall be entitled to 
tbe lands 80 purchased, upon making proper proofof the fact of 
such purchase, at the proper land ofiBce, within such time and under 
such raies as may be prescribed by the secretâry of the interior, 
after the adjustment provided for shall havè been had; that, nnder 
this act, plaintiff is entitled to the laqds in question upon making 
the proof provided for, whenever the secretâry shall adopt rules 
anû régulations theref or, whieh he has not yet done, and is entitled 
to become invested with a perfect title to the lands in question 
from the government of the United States; that the expense inci- 
dent to such action will not exceed $1,000, vehich sum is the only 
loss, in jury, or damage that plaintiff has or can sufler by reason 
of the complaint he makes. For a further answer, it is alleged 
that, under the provisions of the act of congress of March 3, 1887, 
it is provided that when any railroad company shall hâve sold to 
citizens or persons who hâve declarèd their intentions to become 
such, as part of its grant, lands not conveyed to or for the use of the 
company, or that are, for any reason, excepted from its grant, such 
lands being numbered sections prescribed in the grant to the 
company, and coterminous with the constructed portions of its road, 
it shall be lawf ul for the bona fide purchaser thereof from the com- 
pany to pay the United States for such lands at the ordinary gov- 
ernment price, and that thereupon patents shall issue to such per- 
son, or his représentative, for such lands; that the lands conveyed 
by the company to plaintiff aggregate 2,952.48 acres; and that, 
under the provisions just mentioned, plaintiff may secure title there- 
to from the government by paying |2.S0 per acre theref or; and 
that in no event can plaintiffs damage exceed $7,381.20. For a 
further answer, it is alleged that plaintiff has availed himself of the 
provisions of the act in question, and has secured title to certain 
lots and parcels of said land, which are particularly designated in 
such separate défense. The plaintiff demurs to each of thèse 
separate défenses, and he also "demurs" to that part of the answer 
in which it is denied that the plaintiff paid for the lands purchased 
otherwise than with bonds of the company worth only $1,800. 
This last objection should be made by motion to strike out. 

I am of opinion that the fact of payaient in bonds not yet due, or 
actually worth less than par, may be alleged as showing the damage 
sustained by reason of the failure of title complained of. It is 
argued that, since the obligation of the company is to pay thèse 
bonds at their face, the company will not be permitted to say that, 
when it took them in payment for land, it received less in money 
value than their par value. But if such bonds are not yet due, or 
are subject to the priority of bonds of another séries, or are only 
a part of the bonds of one séries, a recovery by plaintiff of damages 
to the amount of their par value has the effect to compel their pay- 
ment before maturity, or in disregard of the rights of other lien 
holders. If thèse bonds were at the time actually worth but 10 
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per cent of their face, it was npon the assumption that the asseta 
<3î the oompany, if applied in payment of its obligations in the 
order in which snch obligations were entitled to be discharged, 
would only pay tiiat much. The debts of the company are the 
debts of its asseta, beyond which, so far as creditors are concemed, 
there is no liability. It follows that the bondholders of the com- 
pany cannot compel the présent payment in full of bonds not yet 
matured, or that are subséquent in order of payment, or that be- 
long to a séries for the full payment of which the assets of the 
company are inadéquate. The ofiScers of the company hâve no 
right to pay ofC a part of such bonds at their face, to the iujury of 
the rights of other bondholders, and what they cannot do directly 
they cannot do indirectly. And yet this is what will happen if the 
plaintiff, having bought lands with thèse bonds, can now recover 
as damages their par value, with interest, upon the company's 
covenant of warranty of title. The plaintiff is entitled to compen- 
sation. It is only to this extent that damages are allowed, and 
the measure of his damages is the property which he exchanged 
for the land in question with its incrément, or its value in money, 
with interest. 

The act of congress of March 3, 1887, provides for two classes 
of cases, — one where lands erroneously certifled or patented to a 
railroad company, as a part of a grant made to it, hâve been sold 
by the company to innocent purchasers; and the other where such 
company has sold to such a purchaser, as a part of its grant, lands 
not conveyed to it, being the numbered sections prescribed in the 
grant, and coterminous with constructed parts of the road, but for 
some reason excepted from the opération of the grant to the com- 
pany. In cases belonging to the first class, the purchasers from 
the company shall be entitled to the land upon making proof of 
their purchase at the proper land ofBce, under rules to be prescribed 
by the secretary of the interior. In such cases the government 
may compel payment by the company of the government price for 
the land erroneously disposed of, and the right is reserved to the 
innocent purchaser to recover his purchase money from the com- 
pany, less the amount such company has paid to the United States. 
The eflfect of this is to compel the company to purchase from the 
government, for the benefit of innocent purchasers, at the govern- 
ment price, lands erroneously conveyed to it as a part of its grant, 
and subsequently sold by it to such purchasers, if they make appli- 
cation therefor, in which case such purchasers can recover back the 
purchase money paid to the company, less the amount paid by 
the company to secure title in the purchasers. In cases of the 
second class, the lands not having been conveyed or certiflcated 
to the company, an innocent qualifled purchaser from the latter 
may purchase the lands from tiie government at the government 
price. In the case of Burr v. Greeley (decided in the circuit court 
of appeals for the Eighth circuit) 3 0. C. A. 357, 52 Ped. 926, it 
is held that, under this act, the purchaser from a railroad com- 
pany of lands erroneously patented cannot maintain an action for a 
breaoh of warranty while he still retains possession, and has pend- 
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ing in the land départaient an application for a patent as a bona 
âde purchaser. It is clear that a plaintiff cannot liave damages 
on account of his contract of purchase while in the enjoyment of 
the beneflts of that contract. The protection which section 4 of 
the act of March 3, 1887, extends to him, is becanse of his contract 
of purchase from the railroad company. He cannot complain of 
injury to his rights as a purchaser while the govemment protecta 
him from such injury. 

It appears from the answer that no time has been âxed, nor 
hâve any rules been adopted by the secretary of the interior, by 
which the plaintiff can avail himself of the beneflts of a purchaser 
under the act. It is alleged that whenever the secretary shall pre- 
scribe such rules, and fix the time for making proof of the fact of 
purchase, the plaintifif can perfect his title. But thèse omissions 
do not create uncertainty as to the rights of bona fide purchasers. 
The rights conferred are absolute. The régulations to be pre- 
scribed are merely to proTide a mode of procédure. Until that is 
done, a purchaser is not required to màke proof of his purchase. 
His title and possession are secure without it It does not appear, 
however, that the lands in question were erroneously patented or 
certified by the government, and therefore belong to the class pro- 
vided for in section 4 of the act of March 3, 1887; and this omis- 
sion is not aided by the allégation that when the secretary of the 
interior shall prescribe rules and fix the time of proof, etc., the 
plaintiff can perfect his title. This is a mère conclusion, and is 
not warranted by what is alleged. 

The second separate défense allèges that the plaintiff may, if 
he so elects, bring himself within the provisions of section 5 of the 
act, and become the purchaser of the lands in question at the rate 
of $2.50" per acre. But, if such right of purchase is otherwise a 
good défense, the right under section 5 of the act is limited to such 
lands as are within the numbered sections prescribed in the grant 
to the company, and are coterminous with the constructed parts 
of the road. It is not alleged that thèse are such lands. 

The answer contains a still further separate défense, in which 
it is alleged that the plaintiff has in fact availed himself of the 
provisions of the act of March 3, 1887, and has perfected his title 
thereunder to a number of parcels of the land in question, which 
parcels are particularly described. I assume from this that the 
plaintiff has availed himself of his right to purchase at govemment 
price certain portions of this land from the government, under the 
provisions of section 5 of the act of March 3, 1887. There can be 
no intendment in favor of the pleader that the title thus perfected 
is under section 4. Moreover, such a défense, if made, would be 
inconsistent with the allégation in the flrst separate défense to 
the effect that the secretary of the interior has not yet prescribed 
the rules under which purchasers can avail themselves of the right 
to hâve their titles perfected by maMng proof of purchase at the 
proper land ofSce. The purchase by lie plaintiff of thèse lands 
from the govemment, under section 5 of the act, will not relieve 
v.67F.no.4— 29 
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the Company from its obligation to repay the purcliase price re- 
ceived by it from him for such lands. It is not the intention ol 
congress that the company shall retain any part of the purchase 
price of lands erroneously sold by it. Such a policy would ofler 
inducements to land-grant companies to sell lands not within their 
grants, and thus perpetrate frands upon innocent purchasers. The 
purchaser under section 5 of the act of March 3, 1887, is required 
to pay "the ordinary government price for like lands" in order to 
secure title to the lands erroneously sold to him by the company. 
It does not become a railroad company in such a case, where it 
has received from the purchaser more than "the ordinary govem- 
ment price for like lands," to try to relieve itself from responsi- 
bility by paying the amount of such price to its grantee, and thus 
take advantage of its own wrong or mistake to keep the différence 
between what it received for land it had no right to sell and what 
its grantee had to pay the government to secure his title. Whether 
the company has sold for more or less than the government price, 
in cases within section 5 of the act, the measure of its liability is 
the same, — the amount it has received as the purchase j>rice of the 
land it attempted to sell, the measure of damages upon a covenant 
of warranty on failure of title. When the lands purchased hâve 
been patented or certificated by the government to the company, 
the act of congress validâtes the purchase. Where there has been 
neither certificate nor patent, the case is différent. No title is 
recognized in the purchaser. The right secured in the latter case 
is merely a right to purchase. In the one case the government 
assumes the obligation of the grantor company; looks to such com- 
pany for the purchase price in an amount equal to the government 
price of similar lands, without référence to the amount for which 
the company has sold them. It conflrms the sale already made, 
upon the considération, so far as the purchaser is concerned, already 
paid, and the patent which it issues relates back to the date of the 
original certification or patent. There is no failure of title, but 
an afiSrmance of title. In the other case there is a failure of title, 
with a right of purchase upon a new and full considération to be 
paid by the purchaser. In such case there is a failure of title 
under the conveyance from the company to the purchaser, and this 
is proof of éviction, which cannot be avoided by the fact of a subsé- 
quent purchase by the grantee from the owner. 

The demurrer to the second and third separate défenses is sus- 
tained. As to ail other parts of the answer, it is overruled. 

The first separate défense is demurrable, but, instead of demurring 
to such défense as a whole, défendant bas specially demurred to 
each of âve of the six paragraphs constituting such défense. Ob- 
jection to several parts of a complaint or answer constituting a 
single cause of action or défense must be made by motion to strike 
out 
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DAWSON TOWN & GAS CO. T. WOODHULL. 

(Circuit Court of Appeals, Elghth Circuit March 25, 1805.) 

No. 509. 

t Pkomissort Note— AcTioir bt Indorskb— Evidencb of Owhbbship. 

In an action on a promissory note by an Indorsee, wbo has the not« 
In hls possession, It Is not necessary for the plalntlff to offer testimony 
to establish hls ownership of the note before readlng It In évidence, thougb 
hls ownership Is denled in the answer. 

a. Evidence— Admissions— UsiNG Paet of Déposition. 

The défendant in an action took the déposition of the plalntlff, and 
subsequently took that of the magistrale who took plalntlfi's déposi- 
tion, in order to prove, as admissions, certain statements made by plaln- 
tlff in glving hls déposition. On the trial, défendant offered the déposi- 
tion of the maglstrate, whlch was excluded, and then read certain parts 
of plaintlfC's déposition, whereupon plaintifC asked leave, and was al- 
lowed, to read the whole, plalntlff Ûmself belng présent at the trial. 
Edd, that both rulings were correct; that plaintiffl was entitled to the 
Bame privilège as any witness,— of having ail he had sald on a glven 
occasion, and on a glven subject, read to the jury, if it was proposed to use 
his évidence as an admission. 

8. Sbt-Opf — Failure of Considbration — Mislbading Charge. 

In an action on promissory notes, In which the défendant set up mls- 
representation and fraud in the sale of the property for which the notes 
were glven, and claimed damages for a failure of considération, the 
court chargea that where there is a partial failure of considération, or 
where the whole contract was the resuit of fraud, If the parties defrauded 
wlsh to avail themselves of the fact, they must repudiate the contract, 
and tender back what they hâve received, and, where they hâve not 
done so, they cannot repudiate their contract to pay. In a subséquent 
part of the charge, the court sald that the foregodng Instruction related 
to the case of a total failure, perhaps, of considération, and that If the 
defrauded party kept the property, and there was a partial failure of 
considération, the rule would be différent and such failure mlght be set 
off agalust the notes; proceeding to refer to an alleged failure of the 
«seller to deliver ail that he had agreed to deliver, but saylng nothing 
more about the alleged misrepresentation and fraud. Held, that the error 
In the former part of the charge. In stating that the défendant could not 
set off damages caused by misrepresentation and fraud, was not cured 
by the subséquent part of the charge, permitting hlm to set off the 
failure to deliver partlcular Items of property, and that the charge was, 
at ail events, contradlctory, and llable to mlslead the jury. 

In Error to the Circuit Court of the United States for the District 
of Nebraska. 

This was an action by Curtis Woodhull against the Dawson Town 
& Gas Company on two promissory notes. The plaintiff recovered 
judgment in the circuit court. Défendant brings error. Eeversed. 

Thls was a suit whlch was brought In the circuit court of the United 
States In the district of Nebraska by Curtis Woodhull, the défendant In error, 
agaJnst the Dawson Town & Gas Company, the plalntlff in error, on two 
promissory notes, each for the sum of $6,244, which were executed by the 
Dawson Town & Gas Company in favor of J. T. HoUe, as payée, and were 
subsequently Indorsed by hlm to sald Woodhull. The défendant company 
pleaded, by way of défense, the folio wing facts: That the notes did not 
belong to the plalntlff, Woodhull, but were In fact the property of Holle, he 
having transferred them to Woodhull wlthout considération, and that Holle 
and Woodhull had consplred to hâve the suit brought In WoodhuU's name to 
eut off défenses whlch existed against Holle, and rendered the notes non- 
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coUectlble lu hls hands; that the notes were executed and delivered In pay- 
aient for certain lands In the state of lowa belonglng to the Perry Natural 
Gas Company, on which were located certain gas wella; that Holle acted 
as agent for the sale of sald property, and that, for the purpose of Inducing 
a sale thereof to the défendant company, he made the foUowing représenta- 
tions: That the Perry Natural Gas Company was owned in equal shares 
by him, the sald Hoile, and certain other parties, and that he, the sald 
Holle, was authorized to transfer to the défendant tiie Interests of each and 
ail of sald persons In the eaid Perry Natural Gas Company; that the said 
gas wells on the lands of the Perry Natural Gas Company had a continuons 
flow of gas; that the main gas well thereon would produce a flow of 
4,000,000 feet of gas per day; and that the sald gas wells produced gas at 
a pressure of about 125 pounds per square inch. The answer further averred 
that ail of said représentations so as aforesald made were false, and were 
made by said Hoile with intent to defraud the défendant company; that 
the défendant company was deceived by sald représentations, and was 
thereby induced to purchase the land In question, and to deliver to said 
Hoile, In payment therefor, $30,000 of Its capital stock, and the two notes 
In suit; that by reason of the fraudulent conduct of said Hoile the défend- 
ant had never recelved any considération for the notes; and that. In con- 
séquence of sald fraud, it had sustained damages In the sum of $25,000, for 
which it prayed Judgment. The trial resulted in a verdict and judgment 
agalnst the défendant company for the fuU amount of said notes, and 
accrued interest, to reverse which the défendant company bas brought the 
case to this court by a writ of error. 

John L. Webster, for plaintifl in error. 

0. Frank Keavia and B. S. Baker (Isham KeaTÏs, on the brief), for 
défendant in error. 

Before CALDWELL, SANBORN, and THAYER, Circuit Judges. 

THAYER, Circuit Judge, after stating the case as above, delivered 
the opinion of the court. 

The flrst error that has beèn assigned for our considération relates 
to the action of the trial court in permitting the notes in suit to be 
read in évidence without requiring the plaintiff to ofEer any évidence 
tending to show that he was the owner thereof. It is insisted in 
behalf of the plaintifl in error that inasmuch as it had denied the f act 
of ownership, and had alleged afiflrmatively that Woodhull had paid 
no considération for the paper, and had conspired y/ith Hoile to hâve 
the suit brought in his name, but for HoUe's beneflt, the court should 
hâve required the plaintifl to fumish some proof of ownership be- 
fore admitting them in évidence. We think that this assignment is 
untenable. The légal presumption of ownership which exists in favor 
of one who is ostensibly in possession of negotiable notes indorsed in 
blank by the payée, as thèse notes were, and who brings a suit there- 
on, is not overcome by a mère déniai of the fact of ownership con- 
tained in the answer. When thèse notes were offered, they were in 
the hands of the plaintiff's attomeys. The légal presumption was 
that they had received them from the hands of their client, that they 
had ceased to belong to the payée, and that they were the client's 
property. There was no occasion, therefore, for offering testimony to 
conflrm the presumption before the notes were admitted in évidence. 
CoUins v. Gilbert, 94 U. S. 753, 754, and cases there cited; Brown 
V. Spofford, 95 U. S. 474, 478; Daniel, Neg. Inst §§812, 574; Tied. 
Oom. Paper, § 312. 
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It is further assigned for error — and thèse assignments may be con- 
Hidered together — ^that the court erred in permitting the déposition of 
Curtis Woodhull, the plaintiff, to be read in his own favor, he being 
présent at the trial, and in refusing to allow the déposition of Thomas 
Cary Welch to be read in behalf of the défendant company. Both 
of thèse dépositions appear to hâve been taken and flled as évidence 
in the case by the défendant The plaintifPs déposition was first 
taJien, but not desiring to use it after it had been obtained and flled, 
for fear, no doubt, that the défendant would be concluded by cer- 
tain statements therein contained, counsel for the défendant com- 
pany resorted to the novel expédient of securing the déposition of 
said Welch, who was the offîcer before whom the plaintifl's déposi- 
tion had been reduced to writing, for the purpose of proving by him 
certain statements that had been made by the plaintiflE in the course 
of his examination. On the trial of the case the déposition of Welch 
was flrst offered by the défendant, but the plaintiff interposed an ob- 
jection to the reading of the same, and it was thereupon excluded by 
the court. The défendant then offered and read certain portions of 
the plaintiff's déposition, as admissions made by the plaintiff, whére- 
upon the attorneys for the plaintiff asked and obtained leave to read 
the residue of the déposition, which had not been read by the defend- 
ant's attomey. We are unable to perçoive any error in either of 
thèse rulings of the circuit court of which the défendant is justly en- 
titled to complain. The object which counsel for the défendant com- 
pany obviously had in view was to lay before the jury selected por- 
tions of the plaintiff's déposition, which the défendant had taken, 
and caused to be placed on file, without being put to the necessitv of 
reading other parts of the déposition, which he deemed prejudiciaî to 
his client's interests. The testimony of Welch, so offered, was in the 
nature of secondary évidence of the contents of a written document 
which was then in the defendant's custody and control. Besides, it 
was manifestly unfair to the plaintiff to put him on the stand as a 
witness by means of compulsory process, and then call a third party 
to prove certain admissions which he may hâve made while testify- 
ing as a witness, without giving him the beneflt of other statements 
contained in the déposition that may hâve tended to qualify and ex- 
plain such admissions. When a party to a suit is called as a wit- 
ness by the opposite party, he is entitled to ail the privilèges of a 
witness, and among thèse is the right to hâve ail that he may hâve 
said on a given occasion, on a given subject, read to the jury, if his 
statements were reduced to writing, and it is proposed to use the 
writing against him as an admission. This is not only an elementary 
rule of évidence, but it is one that owes its origin to a sensé of fair 
play and fair dealing. 

Passing from thèse assignments of error, neither of which, in 
our judgment, is well founded, we hâve next to consider a more im- 
portant exception, which was taken to the charge of the trial court 
The issues raised by the pleadings as to the ownership of the notes, 
as to the frand practiced by Hoile, the payée, and as to whetiier the 
défendant company had received any considération for the paper, 
were submitted to the jury under instructions that seem to hâve been 
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applicable to the case, and that also appear to bave been substantial- 
ly accurate as déclarations of law. The tiial court then proceeded 
to consider the question whether, in the event of a partial failure 
of considération, owing to the alleged frand that had been prao- 
ticed, the défendant company was entitled to recoup the damages 
it had sustained, and thereby lessen the amonnt of the recovery. 
With référence to this feature of the case, the circuit court, in its 
charge, used the following language: 

"Now, where there Is a partial failure of considération, or where the whole 
contract was the resuit of fraud,— had Its Inception in fraud,— If the partie» 
who were so defrauded wish to avall themselves of that fact, they must 
hâve repudlated the contract; they must disafflrm it, and tender back to 
the person the property they recelve for the givlng of the notes in question. 
They must, It seems to me, repudiate the entire transaction, and not hold 
on to the property they hâve received. That won't do. Was there any at- 
tempt— has there ever been an attempt— to repudiate the transaction, and to 
put the parties in statu quo; that is, to surrender the property to the Perry 
Natural Gas Company which they had received from it? If there v?as no 
such arrangement as that, then they are not in a position to repudiate it, 
because they can't keep the property they got, and refuse to pay for It, at 
the same time." 

Then, after pointing out to the jury that there was testimony 
before them tending to show that the défendant oompany had re- 
ceived a conveyance from the Perry Natural Gas Company of land 
worth $12,500, subject to an incumbrance for only $5,000, and that 
the défendant had subsequently placed another mortgage on the 
property, and suffered it to be foreclosed, so that it could not in 
fact restore the considération it had received for the notes in suit, 
the trial court continued its charge as follows : 

"What I hâve said wlth référence to that relates to the transaction where 
there is a total failure, perhaps, of considération; but where there is a partial 
failure of considération, as it is possible there may be hère, the rule would 
be différent If they did not repudiate the entire transaction, but lîept the 
property they hâve received, and there Is a partial failure of considération, 
then that partial failure of considération might be set off against thèse 
notes if the plaintifC had knowledge of the fact (that) such défense existed 
at the tlme he purchased the notes. What is the fact about that? You may 
believe or you may not believe from the testimony that the plalntifC was an 
Innocent, bona fide purchaser before due and for a valuable considération, 
and if you don't believe that, from the testimony, you hâve to fall back and 
see to what extent the considération has falled— how far it has failed, if it 
has failed at ail. * • • How much was the défendant Injured in consé- 
quence of Holle falling and neglectlng to do precisely what he had agi'eed 
to do? One wltness claims they had to pay six hundred dollars to a party 
or one of the stockholders In order to secure his Interest— one stockholder 
in the Perry Natural Gas Company. * • ♦ Then it is claim^d the interest 
of Stout never has been secured. That Hoile was to do that before the 
notes were to be delivered. If that be so what is his interest worth? Of 
course, you don't know and you hâve to find out as best you can from the 
testimony. If there was an interest remainlng in that land, 320 acres, and 
the gas wells upon it, what Is his Interest worth that has not already been 
tobtalned for the défendant? If It Is worth anything, six hundred dollars 
or a thousand dollars or whatever It may be worth, then that would be a 
proper and valid set-off to the notes, because the défendant would be injured 
to that extent because Hoile failed to carry out his agreement according 
to thèse terms." 

In the first paragraph of the above quoted excerpts from the 
charge, there is an unqualifled statement to the effect that even 
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though the jury should find that the défendant company had been 
damaged to some estent by the fraudaient représentations of Hoile, 
80 that the considération of the notes had partially failed, yet that 
the amount of such damages could not be allowed as an offset 
against the notes, because the défendant had not reconveyed, or 
oflered to reconvey or restore, the property which it had received 
from the Perry Natural G as Company. Clearly, this was not a cor- 
rect statement of the law. The défendant had pleaded, by way of 
offset, that it had sustained damages, in a given sum, in consé- 
quence of the fraud alleged in its answer, and it was entitled to 
recoup the amount of such damages, if any, if the jury believed, and 
so found, that the plaintiff was not a bona fide holder of the notes, 
even though it was not in a position to restore ail that it had re- 
ceived, and to demand a rescission of thç agreement. We are not 
able to say that the error so committed was cured by what was said 
in the subséquent part of the charge. It is true "that the court did 
remark that what he had previously said related, perhaps, to a case 
of total failure of considération"; but the context shows that in 
making that qualified statement the trial judge had in mind two 
items of damage which the évidence tended to show that the de- 
fendant had sustained in conséquence of Hoile's failure to obtain, 
and to transfer to it, the interest of two shareholders in the Perry 
Natural Gas Company. It is manifest, we think, that, in making 
the qualified statement found in the second paragraph of the charge 
above quoted, the trial judge did not intend to instruct the jury 
that damages incident to the alleged fraud could be offset against 
the notes. On the contrary, the direction intended to be given was 
simply this : that, in so far as the évidence tended to show that the 
défendant company had not received ail of the interests in the 
Perry Natural Gas Company that Hoile had contracted to sell and 
convey, there might be an allowance, by way of offset, for the 
amount that the défendant had actually expended to secure such 
outstanding interests. This, we think, was the most natural mean- 
ing of the charge, taken as a whole. But, if we are mistaken in this 
view, it is certainly true that the charge was contradictory in the 
respects above quoted, and for that reason was liable to confuse 
and mislead the jury. The circuit court appears to hâve enter- 
tained the opinion — in which we f ully concur — that there was some 
évidence in the case which tended to show that Hoile had inten- 
tionally deceived the promoters of the défendant company by mak- 
ing the false représentations alleged, and by resorting to artifice to 
conceal from them certain material facts, relative to the opération 
and flow of the gas wells, that were well known to him, but were 
unknown to the parties with whom he was dealing. There were 
also some facts in évidence from which, as we think, a jury would 
be authorized to infer that Woodhull was not an innocent pur- 
chaser for value of the notes in suit- Such being the state of the 
case as disclosed by the record, we feel constrained to hold that 
the error in the charge was of such nature as to necessitate a new 
trial. The judgment of the circuit court is accordingly reversed, 
and the case is remanded, with directions to award a new trial. 
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MBMPHIS & C. R. CO. et aL v. HOECHNBR, 

(Circuit Court of Appeals, Slxth Circuit May 7, 1895.) 

No. 228. 

1. Raii/Road Oompanies — Rbceivbrs — Liabilitt fob Négligence. 

A rallroad Company Is not liable for Personal Injuries caused by the 
négligent opération of the road while In the exclusive possession and 
occupation of recelvers. 

9. Recbivbrs— Limitation of Actions— Running op Statuts. 

Where an action is brought agalnst a rallroad company for personal 
Injuries caused while It was in the exclusive control and possession of 
recelvers, but the recelvers are not made parties until a year later, 
when they are brought in by amendment, the cause of action against 
the recelvers is barred by Mill. & V. Code Tenn. § 3469, requiring actions 
for Personal Injuries to bè brought within one year after the right of 
action acerued. 

In Errer to the United States Circuit Court for the Western 
Division of the Western District of Tennessee. 

Action by J. J. Hoechner against the Memphis & Charleston 
Railroad Company, and Charles M. McGhee and Henry Fink, re- 
celvers, for Personal injuries. There was a judgment for plaintiff, 
and défendants bring error. 

Frank P. Poston, for plaintiffs in error. 
F. Zimmermann, for défendant in error. 

Before TAFT and LURTON, Circuit Judges, and SEVERENS, 
District Judge. 

LURTON, Circuit Judge. The défendant in error recovered a 
judgment against the Memphis & Charleston Railroad Company, and 
Charles M. McGhee and Henry Fink, as receivers of said company, 
for damages for an injury sustained while in the sei^vice of the re- 
ceivers, and while the road was operated by them under appoint- 
ment of the United States circuit court at Memphis, Tenn. Many 
errors bave been assigned, but, in the view we hâve taken of the case, 
it is only essential to rule upon two of them. The flrst présents the 
question of the liability of the railroad company for an injury sus- 
tained by a servant of the receivers who were in the exclusive 
possession and occupation of the railroad owned by the corporation. 
The second question involves the application of the Tennessee statute 
of limitations to the suit against the receivers. 

McGhee and Fink were appointed receivers in July, 1892, under 
a bill flied by creditors. Défendant in error sustained the injury for 
which he sued in December, 1892. His flrst employment was in 
November, 1892, and was by the receivers. The decree appointing 
McGhee and Fink, among other things, ordered : 

"Each and every one of the offlcers, dlrectors, agents, and employés of 
the said Memphis & Charleston Railroad Company are hereby required and 
commanded forthwlth upon demand of said receivers, or their duly-autUor- 
Ized agent, to tum over and deliver to such receivers, or theîr duly-constl- 
tuted représentatives, any and ail books or accounts, money, or other prop- 
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erty, In hls or thelr hands, or under hls or thelr control; and eacb and «rary 
one of Buch dlrectors, offlcers, agents, and employés are hereby commanded 
and required to obey and conform to such orders as may be glvoi to them 
from time to time by sald receiyers, or their duly-constituted représenta- 
tives, In conducting the opération of sald property, and in discharging thelr 
duties as receivers; and eacb and every one of such ofiScers, dlrectors, 
agents, and employés of the sald Mempbls & Oharleston Rallroad Company 
are hereby enjolned from interferlng in any way wtiatever with the manage- 
ment of any part of the property over which the receivers are hereby ap- 
pointed, or Interferlng m any way to prevent the discharge of thelr duties 
or operating same under the court's order." 

There was no évidence tending to show anything like a joint 
occupation, opération, or control of the railroad by the corporation 
and the receivers. IJpon the contrary, ail the évidence tended to 
show that the road had, from the qualification of the receivers, been 
in their exclusive possession, control, and opération. There was, 
therefore, nothing in the case making applicable the doctrine of 
Railroad Co. v. Brown, 17 Wall. 445-450, or Railroad Co. v. Jones, 
155 U, S. 354, 15 Sup. Ct 136. 

Under this state of facts, the court was requested to charge the 
jury that: 

"If you flnd from the évidence that plaintiff was injured on the 24th day 
of December, 1892, and that, at the time of sald injuries, Charles M. 
McGhee and Henry Flnk were the duly-appolnted receivers of sald Mem- 
pbls & Oharleston Eallroad Company, and as such were in the actual and 
exclusive control and opération of the propertles and Une of rallroad of sald 
Company, and of the agents and employés engagea in the opération thereof, 
and that sald Memphis & Oharleston Railroad Company had no voice in 
the sélection and control of such agents or employés, or In the management 
or control of sald railroad propertles, then sald company would not be liable 
for the injury sustalned by plaintiff, and your verdict must be for It." 

This was refused. On this subject, the court, among other things, 
instructed the jury that: 

"This suit was origlnally brought agalnst the Memphis & Oharleston 
Rallroad Company. Its liability is denied on the ground that, at the time 
of the Injury to the plaintiff, the road was operated by receivers under an 
order of court In that behalf ; and the wrong done, if any, was done by the 
receivers, and not by the company; and therefore I am aslied to charge you 
that your verdict should be for the company. In any event. There are cases 
or dicta of cases whlch support this contention perhaps, but, in my judg- 
ment, that is not the law of this case so far as relates to the technical 
llabUity to the platotitt." 

We think the court erred in refusing to charge as requested. A 
receiver appointed by a court of equity to hold, manage, and operate 
an insolvent railroad is not the agent of the insolvent railroad cor- 
poration, and is not a substitute for the board of directors. He is 
but the hand of the court appointing him, and holds, manages, and 
opérâtes the property under the orders and directions of the court 
as its custodian, and not for or under the control of the directors or 
shareholders of the corporation. Hls management is for the benefit 
of those ultimately entitled under decree of the court. His acts 
are not the acts of the corporation, and his servants are not the 
agents or servants of the corporation. 

In defining the attitude of railroad receivers towards the prop- 
erty întrusted to their management, and of the relation borne by 



458 »BDERAL EEPORTEB, Vol. 67. 

such cnstodians to the debtor corporation and its creditors, Chief 
Justice Fuller, speaking for the court, said: 

"Receivers are mère mlnisterial offlcers, appointed by a court of chancery 
to take possession of and préserve pendente lite the fund or property in 
litlgatlon; mère cnstodians, comlng witliin tlie rule stated in Union Bank r. 
Kansas City Bank, 136 U. S. 223, 236, 10 Sup. Ct 1013, wliere the court 
said: 'A receiver dérives hls authority from the act of the court appolntlng 
him, and not from the act of the parties at whose suggestion or by whose 
consent he Is appointed; and the utmost effect of hls apiwintment Is to put 
the property from that time into his custody as an offlcer of the court, for 
the benefit of the party ultlmately proved to be entitled, but not to charge 
the title, or even the right of possession In the property.' " Railroad Co. 
V. Humphreys, 145 U. S. 82-97, 12 Sup. Ct. 787; Fosdlck v. Scball, 99 U. S. 
251; New York, P, & O. E. Co. v. New ïork, L. E. & W. R. Co., 58 Fed. 
268-278. 

The receivers, as such, are liable for their négligent acts. Both 
to the public and to employés they stand responsible to the full 
extent of the earnings resulting from their management, and, under 
some circumstances, the property itself may constitute a fund which 
may be reached and subjected by those sustaining injuries. But 
we know of no légal principle which would justify a court in holding 
a corporation, which is excluded from ail control and management, 
responsible for the torts of such receivers, or for the négligent acts 
of their servants. The relation of master and servant does not 
exist between the excluded corporation and the servants of the re- 
ceivers. If the possession of the receivers be exclusive, as was the 
case under the decree appointing McGhee and Fink, the corporation 
can neither employ, discharge, nor control such servants; and it 
would be a gross injustice to say that, under such circumstances, it 
should be liable for the conduct of servants which it neither em- 
ployed nor controlled. 

In High on Receivers the rule is thus stated: 

"Since the receivers of a railway who are vested wlth Its absolute con- 
trol and management are thus liable for Injuries resulting from négligence 
In operating the road to the same extent that the Company might hâve 
been liable, It would seem to be clear, upon principle and in the absence of 
any absolute liabllity created by statute, that the corporation Itself cannot 
be held responsible for the négligence of servants of a receiver operating the 
road. The receiver's possession Is not the possession of the corporation, but 
Is antagonistlc thereto, and the comi}any cannot control either the receiver 
or hls employés." High, Eec. § 396. 

This is in accord with the doctrine as stated by other text writers 
of repute: Rorer, R. R. p. 896; Jones, Ry. Secur. p. 285; Patt Ry. 
Ace. Law, § 134; Wood, R. R. §§ 385-482. The direct question 
bas not often arisen for décision, but, when it bas, the courts hâve 
almost uniformly announced the doctrine we bave stated. Metz 
V. Railroad Co., 58 N. Y. 66; Tumer t. Railroad Co., 74 Mo. 604; 
State V. Wabash Ry. Co., 115 Ind. 466, 17 N. E. 909; Godfrey v. 
Railroad Co., 116 Ind. 30, 18 N. E. 61; Railroad Co. v. Stringfellow, 
44 Ark. 322; Railway Co. v. Dorough, 72 Tex. 111, 10 S. W. 711; 
Meara v. Holbrook, 20 Ohio St. 145, 146; Thurman v. Railroad Co., 
56 Ga. 376; Davis v. Duncan, 19 Fed. 477. The principle upon 
which the doctrine rests is that applicable to the liability of the lessor 
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for the torts of the lessee company when the lease !» authorizetl 
by law. Arrowsmith v. Railroad Co., 57 Fed. 178; Byrae t. Rall- 
road Ce, 9 C. C. A. 666, 61 Fed. 605. When the possession or control 
is in fact a joint one, the rule is otherwise, for the obvions reason 
that the serrants are the joint servants of two masters, and each 
would be liable. But the cases making this distinction recognize the 
gênerai rule to be as we hâve stated it The nonliability of the corpo- 
ration dépends upon the control being really and exclusively in the 
receivers. Eailroad Co. v. Brown, 17 Wall. 445-450; Eailroad v. 
Jones, 155 U. S. 354, 15 Sup. Ot 136; Railway Co. t. Johnson, 76 
Tex. 421, 13 S. W. 463. 

This brings us to the considération of the errors assigned peculiarly 
aflfecting the judgment against McGrhee and Fink as receivers. The 
déclaration alleged that the plaintiff sustained theinjury for which he 
sued on the 24th day of December, 1892. He instituted suit on the 
lOth of March, 1893, against the Memphis & Charleston Railroad Com- 
pany alone. On the 29th of January, 1894, on motion of the plaintifE, 
the summons and déclaration were amended so as to make McGrhee 
and Fink défendants, as receivers. The principal défense presented 
by the pleas flled by the receivers was that of the Tennessee statute 
of limitations, prescribing that ail actions for personal injuries shall 
be brought within one year after right of action accrued. With 
référence to this défense the court was requested to charge that: 

"If the jury should find from the évidence that the plaintiff was injured 
on the 24th day of December, 1892, and that Charles M. McGhee and Henry 
Finli, as receivers of the Memphis & Charleston Railroad, were not jolned 
or made parties défendant to this suit untll the 29th of January, 1894, then 
the cause of action in favor of plaintilï, as against said McGhe* and Fink, 
receivers, Is barred by the one-year statute of limitations provided in Code 
of Tennessee by section 3469 (Mill. & V.), and your verdict as to the cause 
of action against them must be in favor of said receivers." 

This was refused. The court, on the other hand, instruoted the 
jury, in eflect and substance, that, if the suit was begun against 
the Memphis & Charleston Railroad Company within the time pre- 
scribed by the statute, it would operate to stop the running of the 
statute in favor of the receivers. The erroneousness of this action 
of the court is manifest if we are correct in our conclusion that the 
corporation was not liable for the torts of the receivers. If the 
plaintiff had no cause of action against the Memphis & Charleston 
Railroad Company, it must follow that a suit against that company 
would not be a suit against the receivers, and could not operate to 
stop the running of the statutory limitation in favor of the receivers. 

The appointment of receivers for the Memphis & Charleston Rail- 
road Company was by decree of a court of record, and was an act 
of such notoriety as that ail persons hâve constructive notice. The 
fact that the plaintiff was a foreigner, and unable to read or speak 
the English language, and that he had no actual notice that the road 
was operated by receivers, was immaterial. He was employed and 
paid by the receivers, and was injured through alleged négligence 
of other servants of the receivers. If he chose to make no inquiry 
as to who employed him and paid him, and there was in fact no 
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Joint opération of the road by the corporation and the receîvers, 
but an excluslTe possession and opération of the road by receivers as 
custodians Tinder decree of a court having jurisdiction, then it was 
immaterial whether the plaintifl knew or did not loiow how the 
road was operated, and equally immaterial whether his attorneya 
knew that the road was operated by receivers. There was no évi- 
dence tending to show any concealment of the facts. Public notices 
were posted about the premises giving notice of the receivership, 
and, if the plaintiff did not know it, it was his own fault, and can- 
not hâve the légal effect of suspendîng the statute of limitations 
aflfecting his suit, or estop the receivers from relying upon it. 

Many other errors hâve been assigned, but, in the view we bave 
taken of the case, we hâve not deemed it at ail important to pasa 
upon them. For the errors indicated, the judgment must be re- 
versed, and a new trial awarded. 



FIDBLITT & CASUALTY CO. OF NEW YORK v. ALPBRT et al. 

(Circuit Court of Appeals, ThircI Circuit May 3, 1895.) 

No. 16. 

Ikstika-ncb— Représentations — Question fob Jukt. 

Where the application for a policy of Insurance is not made a part of 
the contract between the parties, and the policy contains no warranty 
of the truth of the statements in the application, both the materiality 
and the truth of the statements of the assured In applying for the 
policy are to be determlned by the jury in an action on the policy; and 
a recovery cannot be defeated unless such statements, or some of them, 
are found to be both materlal and untrue. 

In Error to the Circuit Court of the United States for the West- 
ern District of Pennsylvania. 

This was an action by F. Alpert and Lottie Alpert against the 
Fidelity & Casualty Company of New York on a policy of insurance. 
The plaintijB^s recovered judgment in the circuit court Défendant 
brings error. AfSrmed. 

W. P. Potter, for plaintiff in error. 
Charles M. Thorp, for défendants in error. 

Before DALLAS, Circuit Judge, and WALES and BUFFINGTON, 
District Judges. 

WALES, District Judge. This was an action by F. Alpert and 
Lottie Alpert, his wife, in the right of the wife, against the Fidelity 
& Casualty Company of New York, on a policy of insurance against 
accidentai personal injuries, issued to Thomas P. Laverty, and dated 
January 5, 1893, whereby the company agreed to pay a certain weekly 
indemnity sum during his disability resulting from any accident, and 
the sum of |3,000 in case of his death, if caused by accident, and hap- 
pening within 90 days thereafter. In the event of the death of the 
assured from accidentai in jury, the principal sum of $3,000 was made 
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payable toMs daughter, Lottie Laverty, who, at the date of the polioy, 
and at the time of bringing the action, was the wife of F. Alpert 
At the trial there was évidence to show that on January 31, 1893, 
the assured met with an accident, in falling on the pavement in front 
of his résidence, in Pittsbnrgh, from the eflfects of which he died on 
February llth of the same year. The défense chiefly relied on was 
the alleged false représentation, made at the time the policy was 
applied for, as to the âge of the assured. The testimony was that 
the assured had had no personal communication with the company, 
or with its local gênerai agent; the policy having been procured for 
Mr. Laverty by his son-in-law, Mr. Alpert The agent testified that 
the âge limit with the company was 65 years, and that the company 
did not issue policies to persona who were over that âge; that when 
Mr. Alpert came to him about insuring Mr. Laverty, and before the 
risk was taken, the subject of Mr. Laverty's âge was discussed be- 
tween them, and Mr. Alpert then told him that Mr. Laverty was 64 
years old, or in his sixty-flfth year, and had not reached his sixty- 
flfth birthday. Further évidence was introduced to show that Mr. 
Laverty was, at the date of the policy, over 70 and nearly 74 years 
old; this évidence consisting of two affidavits which had been made 
by the assured, one in 1890, and the other in 1891, — the flrst in an 
application for a pension, and the second in an application for in- 
surance in another company. There was a verdict for the plaintifEa 
for the full amount claimed, and the case is hère on exceptions to the 
charge of the court, the assignments of error being thèse: 

"(1) The court erred In the gênerai charge In thls: that after using the fol- 
lowlng language, 'What was Mr. Laverty's âge when the policy of Insurance 
sued on was obtalned? Was he under 65, or was he over TO, years oldî 
Thls Is a question for you to détermine from ail the évidence,'— the court 
further stated: 'It Is also a question for you to détermine, under the évidence, 
whether the misrepresentation alleged to hâve been made to the Insurance 
company as to Mr. Laverty's âge was a material misrepresentation? Dld It, 
or not, fairly act to Induce the défendant company to Issue the policy? If 
you find from the évidence that the alleged. représentation with respect to 
Mr. Laverty's âge was in fact made, and was a material représentation, 
and that it was not true, your verdict should be for the défendant If you 
do not so flnd, then this particular défense would fail.' (2) The court erred In 
refusing to afflrm, without qualification or modification, the defendant's 
fourth point, which vms as foUows: 'If the jury belleve that the âge of the 
assured, Thomas P. Laverty, was not truthfuUy stated to the défendant 
company at the time of the application for the policy, then the contract be- 
tween the défendant and the assured was void, and the verdict should be for 
the défendant. Answer. Thls point Is afilrmed, if the jury flnd that the al- 
leged statement as to âge was material.' " 

In the course of his charge to the jury, the learned judge had said: 

"In a contract of Insurance, good faith requlres that the assured shall 
truthfuUy represent to the insurer every fact with respect to which he speaks, 
material to the risk, which lies ex<dusively wlthin the knowledge of the as- 
sured, and constitutes aa Inducement to the insurer to enter into the con- 
tract" 

Taken in connection with other portions of the charge, the jury 
were thus fully informed of the issues of fact on which they were to 
pass, and also of the duty incumbent on the assured in making his ap- 
plication for insurance. The record does not set out the application, 
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nor account for its absence, nor does it appear that it fonned any 
part of the written contract between the parties. An Insurance 
Company, in talting risks on lives or on property, bas the right to dé- 
termine the conditions on which they will issue a policy, and to in- 
sist upon their literal fulflllment; and when thèse conditions are 
expressed in, and made a part of, the written contract, their ma- 
teriality is settled. In such cases the intention of the parties is to 
be gathered from the terms of the contract. The statements of the 
assured are incorporated into the conditions on which the insurance 
is undertaken, and, being made the basis of contract, if untrue, will 
render the contract invalid. The assured warrants his statements 
to be true, and coTenants that if they are untrue the policy shall be 
void, whether the statements were or were not material to the risk, 
The agreement of the parties is conclusire, and the question of ma- 
terialty is no longer an open one. But, in the absence of a warranty 
of the character just described, the représentations of the assured, 
when applying for insurance, may or may not be material to the risk, 
and this may be a subject on which minds will reasonably differ, 
and corne to différent conclusions. The materiality of a représenta- 
tion, then, becomes a matter of proof, to be found by the jury like 
any other fact, under ail the circumstances of the particular case, 
and, in action on a policy, must be proved by the insurer, in order to 
prevent a recovery. This distinction between warranties contained 
in the contract, and paroi représentations made by the assured as 
inducement to the insurer to assume the risk, is a well-settled rule 
of law. The principle has been recognized by the highest authori- 
ties, and is nowhere more clearly defined than in the case of Ander- 
sen V. Fitzgerald, 4 H. L. Cas. 484, which went up from the courts of 
exchequer and exchequer chamber in Ireland, was elaborately dis- 
cussed, and carefully considered. The lord chancellor, in his opin- 
ion, said: 

"There is a great distinction between that whicli amounts to what Is called 
a warranty, and that which is merely a représentation Inducing a party to 
enter into a contract. Thus, If a jierson. effecting a policy of insurance says, 
'I warrant such and such things hère stated,' and that is a part of the con- 
tract, then whether they are material or not is quite unlmportant. The party 
must adhère to his warranty, whether material or immaterial. But if the 
party makes no warranty at ail, but simply makes a certain statement. If 
that statement has been made bona flde, unless it is material, it does aot 
signlfy whether It is false or not false. Indeed, whether made bona flde or 
not, if it is not material, the untruth is quite unimportant" 

The question of law had been previously submitted to ail the judges, 
and Mr. Baron Parke, in replying for them, and treating the proviso 
in the policy of insurance which was the cause of action, said: 

"It prohlblts every false statement whatever, whether in matters actuaUy 
material or Immaterial, and leaves no room for dispute whether the particular 
matter to which it related was material or not (which. In the case of a dis- 
pute, a jury would hâve to décide), leaving the company to détermine en- 
tirely for itself what matters It deems material, and what not." 

It has been held that, if there was nothing expressed in the terms 
of a policy which required a particular statement to be made, never 
theless, if the omitted fact was a material one, the keeping it back 
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would be fatal, and whether the omission was a material one was a 
question for the jury. Hugiienin v. Eayley, 6 Taunt. 186. In 
Insurance Co. v, Ruden, 6 Cranch, 339, Chief Justice Marsiiall said: 

"It l8 well settled that the opération of any concealmeat on the policy dé- 
pends on Its matei'iality to the risk, and this court has decided that thla ma- 
teriality Is a subject for the considération of a jury"; reafflrming the rule 
laid down In Livingstone v. Insurance Ce, Id. 274 (decided at the same term). 

In Insurance Co. t. Lawrence, 10 Pet. 516, it was decided tliat the 
trial court had rightly rejected instructions to the jury which pro- 
ceeded upon the ground that, if there was any misrepresentation of 
the interest of the assured, that alone, whether material or not to 
the risk, would avoid the policy, and that it was still more objection- 
able to ask the court to déclare to the jury, as matter of law, that the 
nondisclosure of the true nature and extent of the title and interest of 
the assured in the premises was a concealment of circumstances 
materially affecting the risk, which canceled the policy, tbus taking 
from the jury the proper examination of the fact whether it was ma- 
terial to the risk or not. In Lindenau v. Desborough, 8 Barn. & 
G. 586, it was said to be the duty of a party effecting an Insurance 
on life or property to communicate to the underwriter ail material 
facts within his knowledge touching the subject-matter of the Insur- 
ance, and it is a question for the jury whether any particular fact 
was or was not material. 

An examination of the authorities cited by counsel for the appel- 
lant will show that they are, for the most part, cases where the ma- 
teriality of the statements of the assured was settled by the parties 
themselves, and constituted the conditions on which the contract was 
made, thus leaving only the truth or the untruth of the statements 
to be ascertained by a jury. In Anderson v. Fitzgerald, supra, which 
was relied on to sustain lie exception, it was distinctly held that the 
untrue answers of the assured, ipso facto, avoided the policy, because 
the assured had warranted his answers to be true, and by so doing 
had excluded the question of their materiality. In a case of war- 
ranty, the question of materiality does not arise, but in the case of 
représentation it always does; and in the latter case, if this mate- 
riality dépends upon facts and circumstances, it is a question for 
the jury, as is also the materiality of a concealment. May, Ins. 193. 
On a review of the whole record, and a full considération of the argu- 
ments of counsel, we are satisfled that there was no error in the 
charge of the circuit court, or in the refusai to grant the instructions 
prayed for, and its judgment is therefore affirmed. 
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MISSOURI PAO. RT. 00. v. SIDELL. 

(Circuit Court of Appeals, Second Circuit April 16, 1895.) 

No. 120. 

1. Corporations— CoNTHACTS of Oppicers— Batipication. 

A ccntract, made with the président of a railway company, who has 
gênerai charge of its entire System, and whose acts ttie company is ae- 
customed to ratlfy In ail cases, binds the corporation. Following Railroad 
Co. V. Sidell, 66 Fed. 27. 

t. Same—Contracts— Ultra Vires— Kansas Statutb. 

The statutes of Kansas, as amended In 1887 (Act Mareh 4, 1887, c 186), 
provide that: "Any railroad company • • ♦ may aid any railroad com- 
pany of this State in the construction of its road and branches by purchase 
of its stock and bonds • • * or otherwise. Such purchase * * • 
may be made • * • or aid furnished upon such terms and conditions 
as shall be agreed upon by the directors, • • * but the same shall be 
approved or ratifled by the persons holding or representlng two-thirds in 
amount of the capital stock of each of such companies, at a * • • 
meeting • • • or by the approval in writlng of two-thlrds: • • • 
Provided that no purchase, lease or guaranty • • • shall be entered 
Into, unless the Une of railroad • * * shall, when constnicted, form a 
continuons Une wlth the road of the company purchaslng • • • either 
by direct connection therewith or through an Intermedlate Une or Unes 
• • • which such company shall hâve the right • ♦ * to use or 
operate * • • or a majority of whose stock it has purchased." Hdd, 
that a contract made by the M. Ry. Co., while this statute was in force, 
to pay for the construction of an extension of the road of the I. Ry. Co., 
a Kansas corporation, owning a Une of railroad whlch was connected wlth 
the Une of the M. Ry. Co. by two Intermedlate roads, one of which was 
leased by the M. Ry. Co., and ail the stock of the other of which was 
owned by that company, was not ultra vires. 

BL Samb — Ratification. 

It appeared that such a contract had been made by the M. Ry. Co., and 
fully executed by the contracter, the M. Ry. Co. receiving the beneflt 
thereof. There was no formai approval of the contract by the stockholders 
of the M. Ry. Co. at a meeting or in writlng, but the work was ail done 
under the supervision of the engineers of the M. Ry. Co., its progress was 
reported in aie annual reports of that company, the greater part of the 
cost was paid by that company, and the fact stated in the annual reports, 
and ail the bonds and stock issued by the I. Ry. Co. on account of the ex- 
tension were turned over to the M. Ry. Go. Held, that the M. Ry. Co. 
could not escape liability on the contract because of its failure to comply 
with the requlrements as to approval by the stockholders. 

In EiTor to the Circuit Court of the United States for the South- 
ern District of New York. 

This was an action by Cornélius V. Sidell against the Missouri 
Pacific Railway Company and the Interstate Railroad Company to 
recover a balance due upon a contract. Judgment was entered in 
the circuit court for the plaintifl, pursuant to a verdict directed 
by the court Défendant the Missouri Pacific Railway Company 
brings error. 
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Rush Taggart, for plaintiff in errer. 
Albert Stickney, for défendant in error. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

LACOMBE, Circuit Judge. This action was brought by Cor- 
nélius V. Sidell, as assignée of Simmons & Sidell and of the Occi- 
dental Construction Company, to recover a balance due nnder a 
contract with the Missouri Pacific Railway Company for work done 
and materials furnished in building an extension of the Interstate 
Railroad from the westerly line of Coffey county, in the state of 
Kansas, to the town of Madison, in'Greenwood county, in said state, 
a distance of 10.87 miles, at an agreed priée. The complaint also 
includes a claim for extra work, and the answer of the Missouri Pa- 
cific Eailway Company, while denying the making of such contract, 
or any liability thereunder, sets up a counterclaim. There is no 
question raised as to the amount of the judgment if plaintiff be 
entitled to recover at ail. The contract was inade with Jay Gould, 
the président of the Missouri Pacific, and it was insisted upon the 
trial that the proof failed to show a contract with the défendant 
railway company. That point was reserved by exceptions and 
assignment of errors, but before this case came on for argument the 
opinion of this court in Railroad Co. v. Sidell, 66 Fed. 27, was filed. 
The évidence in that case touching authority of the président and 
ratification of his acts was substantially the same as in the case at 
bar, and counsel for plaintiff in error has therefore not argued this 
assignment of error. It need not be further discussed. 

There is, therefore, but a single question left in the case. The 
contract was entered into July 13, 1887. By its terms the con- 
tractors were to build the 10 miles as an extension of the Interstate 
Railroad owned by the Interstate Railroad Company, a Kansas cor- 
poration, whose stock was held by the Missouri Pacific, which 
agreed, through its président, to pay the contractors for building 
such extension. The défendant insists that "such a contract waa 
whoUy ultra vires as to the Missouri Pacific Railway; that under 
the laws of the state of Kansas, under which the Missouri Pacific 
Railway Company was incorporated, and within which state the 
extension was built, it did not hâve the power to enter into a con- 
tract for. the construction of a road belonging to the Interstate Rail- 
road Company, and that such contract, under the authorities, was 
null and void." The trial judge took tîis view of the case, and the 
verdict was rendered on the theory that a corporation which re- 
ceives the benefit of a fuU performance of a contract not contrary 
to its charter or the statute cannot deny that it was within its 
power to make such contract to the préjudice of the party who has 
performed the contract We are satisfled, however, that under the 
extremely broad language of the statute of Kansas such a contract 
was not ultra vires. Authority was given to railroads to make 
contracta for the purchase or lease of other roads by ohapter 92, 
§ 2, laws 1870. Such grant of power being evidently not broad 
eziough, the législature of Kansas, in 1886, amended the section so 
as to read as set forth below. And the very next year it still f ur- 
v.67F.no.4— 30 
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ther enlarged the powers of railroad companies to aid other rail- 
foads, as will be seen in the quotation from chapter 186 of th.e 
Laws of 1887, passed March 4th of that year, and aJso set forth be- 
low in parallel column. 

Act of 1870, as Amended by Act of Febru- 
ary 18, 1886 (chapter 184). 
Sec. 2. Any railroad oompany of this 
State may sell or lease its road &c. &c., and 
any railroad company in tbls state existing 
under gênerai or spécial laws, may buy 
or lease tbe road, with ail the rights, 
privilèges and franchises thareto per- 
taining or buy the stock and bonds or 
guarantee the bonds of any railroad Com- 
pany incorporated and organlzed wlthin 
or without this state whenever tbe roads 
of such companies shall form lu the opér- 
ation thereof a continuous Une or Unes 
&&, &C. 



Act of 1870, as further Amended by Aot 
of March 4, 1887 (chapter 186). 
Sec. 3. Any railroad company of this 
State may sell or lease the whole or anypart 
of its railroad branches &c. &c., * * •• 
and any railroad oompany organized un- 
der the laws of this state, or any state or 
territory of the United States may aid 
any railroad oompany of this state in the 
construction of its road and branches by 
purchase of its stock and bonds, or any 
portion thereof, or by guaranteeing its 
bonds, or the interest thereon, or other- 
wise. Such purchase, sale or lease may 
be made or guaranty entered into, or aid 
furnistied, upou such terms and condi- 
tions as shall be agreed upon by the di- 
reotors of the respective companies; but 
the same shall be approved or ratified by 
persons holding or representing two- 
thirds in amount of tbe capital stock of 
eaoh of such companies respectively, at 
an annual stookholders' meeting, or at a 
«pecial meeting of the stookholders called 
for that purpose, or by the approval In 
writing of two-thirds in interest of the 
Btockholders of each company respec- 
tively. Provided, however, that no pur- 
chase, lease or guaranty under this act 
«hall be entered into uuless the Une of 
railroad so purchased or leased, or whose 
stock or bonds are purchased, or the 
bonds of which are guaranteed, shall 
when construoted form a continuons line 
with the road of the oompany purchas- 
ing, leasing or guaranteeing, either by 
direct connection therewith, or through 
an intermediate line or Unes constructed 
or to be constructed, which such company 
shall bave the right by contract or other- 
wlse when completed to use or operate or 
the principal or interest of whose bonds it 
bas guaranteed, or a majority of whose 
stocks It bas purchased, [hère foUow 
other prorisos which are Immaterial.] 

THese amendments are most suggestive. If it were desired to 
secure législative authority for the making of such a contract as the 
one at bar, it is difflcult to see how the proposer of the amendaient 
could hâve better expressed himself than by adding to the enumera- 
tion of powers aJready conferred, to buy, to lease, to buy the stock, 
to buy the bonds, and to guaranty the bonds, the further power 
to "otherwise aid." The words are broad enough to cover a loan of 
money made directly to the aided company, or an agreement to pay 
for the extensions or betterments added to its road. Nor is such 
construction obnoxious to any objection that such a grant of power 
is not appropriate to the original purposes for which tiie aiding road 
was chartered. The qualification limiting the power to otherwise 
aid (and it may fairly be construed as limiting that power as well 
as the power to guaranty) to cases where the aided road connecta 
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with the other, and may thus be available as a feeder to increase 
the business of the latter over its own Unes, does away with any 
such objection. No Kansas anthority construing this statute has 
been called to the attention of this court; the one cited on the argu- 
ment (Railroad Co. v. Davis, 34 Kan, 199, 8 Pac. 146) having been 
decided before the amendment. The évidence shovrs a continuons 
Une within the terms of the qualification. From Sedalia, a station 
on a Une owned by the Missouri Pacific, to Monteith Junction, there 
runs the Missouri, Kansas & Texas Railway, which, when this con- 
tract was made, was operated under a lease to the Missouri Pacific. 
From Monteith Junction to the eastem extremity of the Interstate 
Eailroad there runs the St Louis & Emporia Eailroad, which in 
1887 was operated by the Missouri Pacific; not under a lease, but 
apparently because of ownership of its stock. It is included in the 
annual report of the Missouri Pacific as part of the new Unes con- 
structed in 1886, and the vice président of the latter road testified 
that Unes thus stated to be part of the Missouri Pacific System were 
either under lease, or their stock owned by the company, or were 
built under a contract which would turn the road over when com- 
plète to the hands of the Missouri Pacific, although it was built for 
some other company. The évidence seems sufiicient to sustain a 
flnding that the St. Louis & Emporia was, within the language of 
the statute, "an intermediate Une," which the company giving the 
"aid" (the Missouri Pacific) had "the right by contract or otherwise, 
when completed, to use or operate." But if it be conceded that the 
proof is not sufflciently positive to bring it within that category, 
and there was some conflict of évidence as to how it was operated, 
there can be no doubt upon the proof that it was an intermediate 
Une, a majority of whose stock was owned by the Missouri Pacific. 
The treasurer testifies that the Missouri Pacific owned stock of the 
St Louis & Emporia. How many shares, he does not state; but 
he does testify that the latter road was merged with the Literstate 
Railroad Company into a new corporation, the Interstate Eailway 
Company, the resuit being that ail the shares of the Interstate Rail- 
way Company — fourteen thousand and odd — passed to the Missouri 
Pacific, manifestly in exchange for its holdings in the old companies. 
As to the shares of the Interstate Eailroad Company, which re- 
ceived the "aid," he testified at flrst that he did not remember how 
many of them belonged to the Missouri Pacific (they stood in his 
name as trustée for that company), but afterwards admitted on 
cross-examination that the Missouri Pacific held them ail. In the 
absence of any décision in the state courts of Kansas construing 
the act of 1887 otherwise than in accordance with its plainly ex- 
pressed terms, it must be held to authorize a railroad company, 
situated as was the Missouri Pacific, to aid a Kansas railroad com- 
pany by paying in the first instance for its extension, and taking 
bonds and stock in repayment of its àdvances, when the road thus 
aided connects with the road which gives the aid, either directly 
or through intermediate line or Unes, as set forth in the statute. 
And if tiie Missouri Pacific had such anthority, the contract it 
entered into with the plaintiff's assignor was not ultra vires, 
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It only remains to détermine whetlier the plaintifl is to be de- 
baxred from recoTery because it is not shown affirmatively that his 
contract with the Missouri Pacific to build an extension of the 
Interstate Railroad was ratifled by "persons liolding or representing 
two-tliirds in amount of tlie capital stock of each of sucli companies, 
respectively, at an annual stockholders' meeting, or at a spécial 
meeting of the stockholders called for that purpose," or was "ap- 
proved in writing by two-thirds in interest of the stockholders of 
each Company respectively." Ail the work called for by the con- 
tract was performed under the direction of the engineer of the 
Missouri Pacific, who certified from time to time to the proper per- 
formance of the work. Upon such certificates the Missouri Pacific 
paid ail of the stipulated price of over $90,000 except about $15,000, 
and the items of extra work. The annual reports of that road to 
the stockholders for 1887 and 1888 refer to this extension as one of 
the items of new construction of branch Unes, describing such 
branch Unes as forming "important connections with the main 
arteries, which, with favorable conditions, should thereafter yield 
satisfaetory revenues from local business and increased trafiic for 
the main Unes." The annual report of 1888 states that the cost of 
such new construction was paid by the Missouri Pacific. The an- 
nual report of 1893 states that it is still the owner of the Interstate 
Railway from Monteith Junction to Madison, including this exten- 
sion. From the time of completion of the extension it has been 
operated as a part of the Missouri Pacific System. The treasurer 
testified on cross-examination that àll the bonds and stocks issued 
by the Interstate Eailroad Company against this 10-mile extension 
were turned over to the Missouri Pacific Company; that no one ex- 
cept that company ever had any control over the construction or 
altération of the extension, or had control of its opérations, or ever 
got a cent of income ont of it, although it operated such extension 
through the offlcers of the Interstate Railroad Company and its 
successors; that "from the very beginning, through thèse successive 
corporations, the Missouri Pacific owned ail the stock and bonds, 
and has been entitled to ail the income." The Missouri Pacific has 
received the fuU beneflt of the contract, for the completion of that 
contract has extended the road of a Kansas railroad company, 
which road, being completed, formed a continuons Une in connec- 
tion with its own, available for its uses through the control which 
its ownership of stock assured to it Whether or not it held the 
légal title to the completed structure is immaterial. The plalntifE 
had turned over his materials and the results of his labor to the 
road which the Missouri Pacific was authorized to aid, and, having 
promised to pay when they were thus turned over, the obligation to 
pay arises. 

This brings the case within the principle of law approved by the 
suprême court in Hitchcock v. Gralveston, 96 U. S. 351, that — 

"Although there may be a defect ol power In a corporation to make a con- 
tract, yet, If a contract made by it Is not in violation of its charter, or of any 
Btatute prohlblting it, and the corporation has by its promise indueed a party 
relying on the promise and in exécution of the contract to expend money and 
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perform his part thereof, the corporation Is Ilable on the contract. • • • 
Having received the beneflt at the expense of the other contractlng p&rty, It 
cannot object that it was not empowered to perform what it promised in re- 
tum, in the mode In which it promised to perform." 

See, also, Àrms Go. v, Barlow, 63 N, Y. 70; Eailway Co. t. 
McCarthy, 96 U. S. 267. And, as to inference of ratification, when 
the corporation has received tte benefit of a contract made by ita 
agents for a purpose authorized by its charter, Bank v. Patterson's 
Adm'rs, 7 Cranch, 299; Pennsylvania R Co. v. Keokuk & H. Bridge 
Co., 131 U. S. 371, 9 Sup. Ct 770. • 

There is no force in the suggestion that the remedy of plaintlfl 
is not upon the contract, but, if at ail, upon a quantum meruit; nor 
do the cases eited in support of that proposition apply hère. Davis 
V. Railroad Co., 131 Mass. 275; Pennsylvania R. Co. v. Keokuk & H. 
Bridge Co., 131 U. S. 389. 9 Sup. Ct 770; Louisiana v. Wood, 102 
U. S. 294; Parkersburg v. Brown, 106 U. S. 487, 1 Sup. Ct 442; Penn- 
sylvania E. Co. V. St. Louis, A. & T. H. R. Co., 118 U. S. 316, 6 Sup. 
Ct. 1094. In ail of them there was a total want of power, not a 
mère failure to comply with prescribed requirements or conditions; 
and, as was said in Davis v. Railroad Co., supra: 

"There is a clear distinction • * ♦ between the exercise by a corporation 
of a power not conferred upon it, varying from the objects of its création as 
declared in the law of its organizatlon, of which ail persons dealing with it 
are bound to take notice, and the abuse of a gênerai power, or the failure to 
comply with prescribed formalities or régulations in a particular instance, 
when such abuse or failure is not known to the other contractlng party." 

In the case at bar, power to make contracts in aid of other roads 
had been conferred by statu te upon the défendant; but in making 
the contract sued upon, which was within the range of its authority, 
it failed to comply with a requirement as to ratification, which it 
should not hâve neglected, but which it chose to disregard. Zabris- 
kie V. Railroad Co., 23 How. 398. The judgment of the circuit court 
is a£9rmed. 



BLYDENSTEIN et al. v. NEW YORK SBCURITY & TRUST OO. 

(Circuit Court of Appeals, Second Circuit April 16, 1895.) 

No. 95. 

Factoks — Plbdge — New Yobk Statuts. 

L. & Co., merchants at Dundee, entered into an agreement with B. & 
Co., bankers at London, by which, in considération of the acceptance by 
B. & Co. of drafts drawn against shipments to L. & Co.'s New York 
house, they agreed to deliver to B. & Co. the bills of lading of such ship- 
ments, which should then be regarded as consigned by B. & Co. to L. & 
Co.'b New York house, the proceeds to be specially accounted for, as 
soon as the goods were sold. Goods were shlpped, and drafts drawn and 
accepted, pursuant to this agreement, for a considérable time, but no 
spécial remlttances of proceeds were made, B. & Co. not requiring the 
same so long as they were kept In funds to meet the drafts. When ship 
ments were made, the bills of lading and other documents were sent by 
L. & Co. to B. & Co. in London, and by them, in tum, delivered to L. & 
Oo.'s New York house, enabling them to take the goods from the custom- 
house and deal with them as tbeir owu, and taking, in retum, a so-called 
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"trust recelpt," by which L. & Co. acknowledged recelpt of the gooda, oa 
consignment from B. & Co., and agreed to remit the proceeds speclally. 
The goods, when recelved by h. & Co. at New ïork, were placed In a 
bonded warehouse, and recelpts taken for them, and were afterwards de- 
livered, from time to time, on orders of L. & Co., to persons to whom they 
were sold, L. & Co.'s dealings being large, and shlpments belng recelved 
every two or three days, and dellveries made from day to day. About 
the time of thelr agreement with B. & Co., L. & Co. establlshed with the 
bonded warehouse a course of deallng by which the warehouse issued 
negotiable "open recelpts" to L. & Co. for certain specifled quantities of 
burlaps, without specifylng any particular baies, and held, against such 
open receipts, those baies which had been longest in store, deliverlng 
on !.. & Co.'s orders the oldest baies, and substitutlng later baies under 
the open receipts, holding always a sufficient quantlty to cover the out- 
standing open receipts, under which the holders could at any time caU 
for the quantities specifled in the recelpts, from the warehouse. In Sep- 
tember, 1892, the N. Trust Co. made a loan to L. & Co. solely upon the 
security of certain of the open receipts of the warehouse for baies of 
burlaps. About the same time, B. & Co. accepted drafts against a ship- 
ment of burlaps, and forwarded the bills of lading, etc., according to 
thelr custom, to L. & Co. at New York, who placed the goods in the 
warehouse, the owners of which had no notice of any Interest of any 
other persons than L. & Co. in such goods. In December, 1892, L. & Co. 
failed, and, at that time, by the process of transf er in the warehouse, the 
baies of burlaps consigned by B. &. Co. to L. & Co. at New York in Sep- 
tember were held under the open receipts in the hands of the N. Trust 
Co., as security, and, upon the request of the N. Trust Co. for a new re- 
celpt in its own name, were held under such receipt. Hdd, that the pledge 
of the open receipts to the N. Trust Co., as security, gave that company 
a valid lien upon the baies then in store; that the release of older baies 
constltuted a valuable considération for subjecting the new baies, as 
deposited, to the same lien; and that, under the New York factors' act 
(Laws 1830, c. 179), provîding that every factor or agent, intrusted with 
the possession of a bill of lading or other document, or of merchandise, 
for sale or as seciu-ity, shall be deemed the owner so as to give validity 
to a sale of or advance upon the same, the N. Trust Co. acqulred a lien 
upon the baies consigned by B. & Co. to !>. & Co. at New York, superior 
to the rights of B. & Oo. 

In Error to the Circuit Court of the United States for the South- 
ern District of New Yorli. 

This was an action by Benjamin W. Blydenstein and others 
against the New York Security & Trust Company to recover the 
proceeds of certain merchandise, to which both parties claimed title. 
A demurrer to one of the défenses interposed by the défendant was 
sustained. 59 Fed. 12. Upon the trial of the remaining défenses 
a verdict was directed by the court, and judgment entered accord- 
ingly. PlaintifEs bring error. 

This is a wrlt of error to revlew a judgment of the United States circuit 
court in favor of the New York Security & Trust Company, the défendant be- 
low, upon a verdict rendered upon the Issues by direction of the court. The 
asslgnment of errors is conflned to the rulings of the court upon the direction 
of the verdict. The following excerpt from the brlef of défendant in error 
concisely states the manner in which the légal questions arising upon the 
évidence were presented to the court below: "The New York Security & 
Trust Company had sold certain 38 baies of burlaps under a stipulation with 
Blydenstein & Ce, the plalntiffls, that the proceeds should stand In place of 
the baies, subject to the same claim as the respective parties had to the baies 
themselves, and had reallzed from the sale In January, 1893, net, $4,347.98. 
This sum of money Blydenstein & Co. demanded of the trust company, and- 
the trust company refused to pay. Both Blydenstein & Co. and the trust 
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«onipany elaimed title to the baies and their proceeds from and through cer- 
tain manufacturers and Importers doing business under the name of Llpman 
& Co., underetandlng, respectlvely, that they had recelved sucû tltle, and In- 
tending to recelve such title, as security for loans made by them, respectlvely, 
to Llpman & Co. The légal questions are: (1) Had Blydenstein & Co. at 
the time when the baies were sold any title at law (or even in equlty) to the 
same? (2) If so, was that title superior to the title of the New Yorlc Security 
& Trust Company?" 

Antonio Knauth, for plaintiffs in errer. 
Wm. B. Hornblower, for défendant in error. 

Before BEOWN, Circuit Justice, and WALLACE and LACOMBE, 
Circuit Judges. 

LACOMBE, Circuit Judge. Tlie facts in the case are compli- 
cated, and a complète présentation of them is necessary to a proper 
understanding of the légal points involved. The plaintiffs are tank- 
ers doing business in London, England. Llpman & Co. were manu- 
facturera and importers of merchandise doing business in Dundee, 
Scotland, and having a branch office in New York under the control 
of one Grutman as their gênerai agent. Wishing to obtain ad- 
Tances upon shipments to this country, Lipman & Co., on October 
14, 1891, applied in writing to Blydenstein & Co., proflering a gên- 
erai stipulation or agreement as to the future conduct of any such 
business to be carried on between them, which proposed agreement 
proved acceptable to the plaintiffs. It reads as follows: 

"Dundee, Oct 14, 1891. 
"To Mess. B. W. Blydenstein & Co.— Dear Sirs: In considération of such 
advances as you may from time to tlme malce to us, by your acceptance of 
drafts drawn by us on you againet goods shipped by us to Lipman & Co., 
New York, for sale by our house there, we beg to state the undei-standing 
and agreement between us In regard to ail such transactions, whlch is as 
follows: The complète set of the bills of ladlng of the goods as shipped are 
to be delivered by us to you, the goods being by such bills of ladlng made 
deliverable to you or to your order, and until fuU repayment of your ad- 
vance such bills to be treated and consldered as your property, and as simply 
«onsigned by you to our New Yorli house for sale on your account, and the 
net proceeds of such sale as and when recelved are to be specially remitted 
by them to you direct In the flrst-ciass bills on London. As such you will 
klndly, from tlme to tlme, transmit the bills of ladlng as recelved by you 
from us to our house at New York, wlth the needed instructions to deal wlth 
the goods. We undertake that remlttances from New York to meet the 
amount of your acceptances shall be in your hands not later than two days 
prior to the maturlty thereof, and failing such remlttances, or to the estent 
to whlch the same shall be insufflclent to cover your advance, wlth Interest, 
commission, and charges, we engage to pay you the amount in cash in Lon- 
don prior to the maturlty of the bills, or any renewal thereof; the intention 
being that you are at ail times to be kept by us out of cash advance, whlch 
we hereby undertake to do accordlngly. 

"Yours, tnily, Llpman & Co." 

Subsequently, and down to the time of the failure of Lipman & 
Co., in December, 1892, plaintiffs accepted drafts against shipments 
of merchandise by Lipman & Co. The 38 baies in controversy con- 
sist of two lots, 22 of them having come over in September, and 16 
of them in December, 1892. A statement of the transactions as to 
a single lot will be sufficient, since in each case, mutatis mutandis, 
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the course of erents was the eame. On September 5, 1892, Lipman 
& Oo. mailed to the plaintiffs in London a copy of an invoice of 50 
baies of burlaps (including said 22 baies) shipped per steamer Aber- 
deen to London, and thence per steamsliip of the A. T. Line to New 
York, for £1,094. 4s. 3d,, and another for 40 bbls. of glue, shipped by 
Britannia, for £174. 3s. 8d., together with two bills of lading for 
each shipment, indorsed in blank by Lipman & Co. They drew 
against the same upon plaintiffs for £1,268. 7s. lld., which draft 
was accepted, discounted in the open market, and at maturity paid 
by Blydenstein & Oo. Except for the small shipment by Britannia, 
the amount thus paid on this acceptance bas not been received by 
plaintiffs from Lipman & Co. At or about the same time Lipman 
& Co. sent the third bill of lading indorsed in blank, with the two 
consular invoices, containing the affidavit of one of the partners of 
Lipman & Co. to the effect that he was one of the owners of the 
merchandise, to the gênerai correspondents of Blydenstein & Co. 
in New York, the banking finn of Knauth, Nachod & Kuhne. On 
September 7, 1892, plaintiffs forwarded to this last-named flrm the 
invoice and the two bills of lading received from Lipman & Oo., and 
also a letter from Blydenstein & Oo. to Lipman & Co., and an on- 
signed letter of reply thereto (caJled a "trust receipt"), with a request 
that Knauth, Nachod & Kuhne would hand plaintiffs such trust 
leceipt and the proceeds in due course. The letter to Lipman & 
Co. is as follows: 

"London, Sept 5, 1892. 
"Messrs. Lipman & Co., New York— Dear Sirs: Inclosed we beg to hand 
you bills of lading of 50 baies jute goods and 40 barrels glue shipped to 
New York per Aberdeen and Britannia to your consignment. Thèse docu- 
ments hâve been received by us from your Dundee house, to whom we hâve 
made an advance against the same, the shipping documents and goods repre- 
sented thereby belng our security for the repayment of our advance. As 
such you must please treat them as our property, and as simply conslgned 
by us to you for sale on our acoount, and the fuU net proceeds thereof, as 
and when received, are to be specially remitted by you to us direct In flrst- 
class bills on London, and meanwhlle you must keep any such proceeds sepa- 
rate and distinct from ail your other funds, and as simply In your hands held 
for us, and as our spécial property. To carry ont and glve effect to this 
arrangement, please sign the Inclosed letter of acknowledgment, and return 
the same to us, duly dated, by the ârst mail. 

"Yours, truly, Blydenstein & Oo." 

On September 15, 1892, Knauth, Nachod & Kuhne tumed over to 
Gutman, as gênerai agent for Lipman & Co., ail the bills of lading, 
consular certiflcates, amd invoices, together with the letter last above 
set forth. Thus the goods, which had gone ont of the possession 
of Lipman & Co. when they transferred the bills of lading to the 
plaintiffs and plaintiffs' correspondent, came again into the posses- 
sion and control of that firm, since they now held ail the shipping 
and customhouse documents necessary to obtain manual delivery. 
Upon receipt of thèse documents Lipman & Co. dated and signed the 
following letter, or so-called "trust receipt": 

"New York, Sept. 15th, 1892. 
"Dear Sirs: We beg to acknowledge the receipt of your letter, copy of 
wblcb ta annexed, covertng bills of lading of 50 baies jute and 40 barrels 
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gin» per Âberdeen and Britannia, conslpned to us by yon for sale on yonr 
account, and which, as also the said goods on their arrivai, and the proceeds 
thereof when sold, we hereby engage speclally to hold in tmst for yon ac- 
eordlngly in terms of your said letter, and as and when the goods are sold 
to remit to you direct, in flrst-elass blUs on London, the fuli net proceeds 
tbereof, or to pay the same to yonr correspondents, Knautb, Nacbod & 
Kuhne, of this city. 

"Yours, truly, pp. Llpman & Co., 

"Ludwig Gutman. 
"Messrs. Blydensteln & Co., London." 

This trust receipt was at once sent to plaintiffs by Enaath, 
Nachod & Kuhne. The course of proceedings above described 
was pursued with ail the shipments of Lipman & Co. against 
which plaintiffs accepted drafts from October, 1891, down to the 
latter part of 1892. It is a suggestive fact that never from the 
beginning to the end of the transactions were any "full net pro- 
ceeds" of any sale of goods so shipped "specially remitted," either 
as soon as received from the sale or at any other time. Nor 
was any account of sales ever rendered to Blydenstein & Co. nor 
ever requested by them. So long as Lipman & Co. paid the drafts, 
neither plaintiffs nor their correspondents concerned themselves 
whether the proceeds of sales of any shipments exactly corre- 
sponded to the amount of the remittances, nor whether there was 
a profit or a loss on any sale. 

Being thus possessed of ail the necessary documents, Lipman 
& Co., on September 29, 1892, entered the 50 baies of burlaps 
(wlth 61 others) at the customhouse, and on the same day a per- 
mit was issued by the customs authorities directing that the mer- 
chandise be sent to the bonded warehouse, Rossiter's Stores. Thèse 
stores belong to the Terminal Warehouse Company, and, before 
noting the deposit of the 50 baies therein, it is désirable to re- 
View the course of business between Lipman & Co. and the wart- 
house Company. The oral testimony on this branch of the case 
is somewhat involved, but from it and the varions exhibits the 
course of business appears to be as follows: 

Lipman & Co. began to deposit merchandise with the Terminal 
Warehouse Company a year or more before the failure. When- 
ever any baies of burlaps were delivered to the warehouse, a 
nonnegotiable receipt was given for them. This document was 
dated and numbered, and stated that there were "received from 
Lipman & Co. on storage in Eossiter Stores, and subject to their 
order," so many baies said to contain burlaps. It sets forth in 
most instances the marks and numbers of the baies, and the ves- 
sel from which they came, and contained the words "Not nego- 
tiable." This receipt was practically a mémorandum that the goods 
are in store. It was not returnable or necessary to be returned, 
but the goods named therein were to be disposed of (storage charges 
and duties being paid) agreeably to whatever directions might 
thereafter be given by Lipman & Co. They entered the receipt 
of such goods in their books, and apparently kept the nonnegotiable 
receipts in their possession, such receipts being valuable in the 
«vent of any dispute with the warehouse company aa to whether 
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any partîcalar goods had or had not been received, bat not in 
any other way made use of in conductlng the business. Lipman 
& Co. were in the habit of putting in and taking out goods daily. 
They had two or three or more shipments every week, so that 
there was a continuai going and coming of goods. There were 
days when Lipman & Co. had 3,000 and 4,000 baies in the ware- 
house, and may be more, and on other days less. They always 
kept a large number of goods on balance from which they could 
draw. They sold goods from day to day, and sent to the ware- 
house from time to time for such goods as they had sold or con- 
tracted to sell, and thèse withdrawal orders were of course obeyed 
without production of the nonnegotiable receipt The stores were 
in a United States bonded warehouse, and no goods could be re- 
moved without a customhouse permit. That permit gave marks 
and numbers, so that when an order to deliver sold goods was re- 
ceived the permit identifled the goods. Besides the orders to de- 
liver to purchasers goods which had been received, and for which 
nonnegotiable receipts had been given, Lipman & Co. gave in 
some cases, as will now be shown, other orders as to their dispo- ' 
sition. Apparently, in 1891, certainly in December of that year, 
that flrm commenced the practice of so-called "open" or "negotiable" 
receipts, and Gutman arranged on their behalf with the officiais 
of the warehouse company as to the form of such receipts. The 
value of a baie of burlaps dépends upon its weight, and the priées 
by the baies are about the same, because a baie containing shorter 
yardage contains heavier weight goods, and the lighter the cloth 
was by the yard the larger the yardage in the baie, so that the 
weight of the baie would be abbut the same. Apparently ail the 
burlaps warehoused by Lipman & Co. were of their own manu- 
facture, and substantially uniform. There was testimony to show 
that there is a custom in the case of certain staple commodities 
to issue what are known as "open warehouse receipts," covering 
a named quantity, but not giving marks and numbers, the quantity 
remainîng constant, but its constituent units subject to change 
by substitution. Such receipts are given for wool sometimes that 
cornes in bulk, and generally when they are asked for. Lipman & 
Co., wishing to avail themselves of this custom, asked on December 
1, 1891, for open or negotiable receipts, covering 500 baies, request- 
ing that such receipts should not specify the varions marks, so that 
Lipman & Co. could take out baies and put in new baies without 
always making out new receipts. At that time they had 801 baies 
in store, and the warehouse company issued five negotiable receipts 
for 100 baies each. Each of thèse receipts, below the heading, re- 
ceipt number, and date, contained thèse words: 

Received In Rosslter Stores, No. 4 U. S. bonded, on storage for acoount ot 
Lipman & Co. 

Marks: Contents unknown. Sald to contaln 

varions (100). 100 baies burlaps. 

Negotiable. 

Dellverable only upon retum of this receipt and the payment of charges ao^ 
crued thereon. 
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It was Bigned bj an ofiSoer and the manager of the oompany. On 
the back was printed: 

The property mentioned below la hereby released from thls reoeipt (or 
•dellvery from warehouse. 
Date. Quantity. Merchandise. Signature. 

The agreement expressed in this document is plain. The ware- 
house Company undertook to deliver 100 baies of the burlaps stored 
with it by Lipman & Co., either to lipman & Co. or to their assignée, 
but only upon the return of the receipt. It undertook to so manage 
its warehousing that it should always, while the receipt was out- 
standing and the amount called for by such receipt was not reduced 
in quantity by a properly executed release indorsed thereon, hâve 
on hand and ready for delivery the quantity of such baies called for 
by the receipt, but it did not undertake so to deliver baies with any 
particular marks. As above stated, on December 1, 1891, flve of 
thèse open receipts were issued, and from time to time, during the 
year 1892, other open receipts for upwards of 1,100 baies were also 
Issued. Although the baies covered by thèse five open receipts were 
not specifled therein by marks, there were in the warehouse when 
they were issued baies sufQcient to meet them and 301 additional 
baies. On the same day, however, December 1, 1891, other negoti- 
able receipts were issued; how many of them does not appear, but 
thej covered an aggregate of 301 baies, of which 15 were described 
on the receipt by marks, the others being not so described. Lipman 
& Co. thereafter continued to deposit goods in warehouse and to seU 
burlaps, and to call for deliveries to their purchasers, and to produce 
customhouse permits. Thèse permits, as was said before, identified 
baies by marks and numbers, and in the course of time they thus 
called for ail the 801 baies which were in warehouse when the open 
receipts of December 1, 1891, were issued. By that time, however, 
new goods which were not in store on December 1, 1891, and for 
which only nonnegotiable receipts "subject to their order" had been 
issued to Lipman & Co., had beeh warehoused. Acting, then, in 
accordance with the arrangement made with that firm, whereby, as 
Gutman testifies, "they could take out baies and put in new baies 
without always making out new receipts," only seeing to it, when 
they took out goods, "the limit did not go below the amount for which 
the warehouse company had issued open receipts," the company fllled 
Lipman & Co.'s orders for the delivery of the old goods, and at the 
same time substituted, in their place as baies to be held to make 
up the amount of outstanding open receipts, a suflacient number of 
Buch new baies as were still subject to Lijjman & Co.'s order under 
the nonnegotiable receipts. The oldest baies were always held for 
delivery on the open receipts, and when those were delivered the 
next oldest baies were substituted. Gutman testifies in one part of 
his examination that he did not give any instructions to the ware- 
house company as to whether any of thèse goods which he subse- 
quently sent there should be substituted for others. This statement 
iioes not harmonize with the rest of his testimony, unless it means 
that he did not give spécifie instnictions in each spécifie case of sub- 
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stitution. Spécifie instructions in each case, however, were unneoes- 
sary. On behalf of Lipman & Co., he had asked for open receipis, 
whicli should not contain any marks, for the express purpose, as he 
testifies, of enabling Lipman & Co. "tô take ont baies, and put in now 
baies, without always making ont new receipts." Wben, after mak- 
ing such. an arrangement with the warehouse Company, Lipman & 
Go. called for deliveries of ail or a part of the baies which were on 
hand when the open receipts were issued, without retuming such 
open receipts, such call was a plain notification that they were avail- 
ing themselves of their privilège of substituting new baies for old, 
and as to such iiew baies as the warehouse held "subject to their 
order" was in itself an order to substitute a sufiBcient number of 
them, in place of the called baies, to meet the outstanding open re- 
ceipts. As time went on, and thèse substituted baies became old 
stock, and were themselves withdrawn, other new goods were sub- 
stituted in their place, and at no time did the number of baies of 
Lipman & Co.'s burlaps fall below the amount called for by out- 
standing negotiable or open receipts. Durlng ail thèse transac- 
tions ail évidences of title to the goods were in the possession of 
Lipman & Co., and the warehouse company had no notice that the 
goods stored with it were claimed to be the property of any one 
other than that flrm. 

On September 7, 1892, the def eiadant herein, the New York Security 
& Trust Company, loaned to Lipman & Co. the sum of $50,000, 
on their note for four months, accompanied with a pledge, in the 
usual form of a collatéral note, of the five receipts of the Terminal 
Warehouse Company dated December 1, 1891, each for 100 baies bur- 
laps. At the time of the loan and pledge they delivered to the trust 
company the five receipts, and before the loan was made the trust 
company sent one of its clerks with Gutman to the warehouse, where 
there were pointed out to him baies of burlaps of Lipman & Co. 
aggregating more than 500. Thereupon, not being advised that any 
one else had any claim to the goods, flnding the warehouse keeper's 
receipt to be in the name of Lipman & Co., and having the addi- 
tional assurance from the clerk's inspection that the baies of burlaps 
were actually in the warehouse, the président of the trust company 
made the loan, paying no attention to the financial standing of Lip- 
man & Co., but induced to make it by the borrowers' pledging col- 
latéral for it, and relying upon the warehouse receipts as évidence of 
Lipman & Co.'s ownership of such collatéral. 

Eeturning, now, to the 22 baies (part of the lot of 50 baies) for 
which the customhouse permit to land and warehouse was issued 
on September 29, 1892, we flnd that on October 6, 1892, the ware- 
house company delivered to Lipman & Co. 22 old baies of burlaps, 
which it had on storage, and received in exchange from that flrm the 
22 new baies, permitted September 29, 1892. For thèse a non- 
negotiable receipt was given. It does not appear whether the with- 
drawal of the old 22 baies reduced the total quantity that was in 
warehouse prier to October 6th below the aggregate amount of ail 
outstanding open receipts, so that the substitution of thèse speciflo 
22 new baies for old was made on that day; but it is certain that 
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eventually the withdrawals made it necessary for the warehouse Com- 
pany to substitute thèse 22 baies for baies withdrawn, so that the 
amount called for by open receipts should not be reduced by such 
withdrawal, and it did so. Whenever it did in fact make this sub- 
stitution, however, the warehouse company gave up and delivered to 
Lipman & Co. or on their order an equal number of baies, which, 
under the arrangement between them as already explained, had there- 
tofore been substituted for still earlier baies upon the open receipts; 
and, as it appears aflfirmatively from the évidence that the amount 
of baies in store never fell below the amount named in outstanding 
open certiflcates, such substitution and withdrawal, whenever it did 
occur, was a single transaction. 

It will not be necessary separately to rehearse the transactions as 
to the lot of 16 baies. They are substantially the same, the baies being 
received at the warehouse on December 8, 1892, in exchange for 16 
old baies, at the same time redelivered by the warehouse to Lipman 
& Co. On October 31, 1892, Lipman & Ck>. paid to défendant on 
account of the loan $10,000, and received back from défendant one of 
the open receipts, which was thereupon turned in to the warehouse 
company, and canceled November 1, 1892, 100 baies being thus left 
open to Lipman & Co.'s order; and on November 4, 1892, the further 
sum of $20,000 was paid, and two more open receipts were retumed 
and canceled, 200 more baies being thus set free. On October 31, 
1892, for what reason the testimony does not disclose, Lipman & C5o. 
executed on the back of the two remaining open receipts an assign- 
ment thereof in blank. On or about December 14, 1892, the firm 
failed. Thereupon, and on December 15th, the trust company pre- 
sented to the warehouse company the two remaining negotiable re- 
ceipts of December 1, 1891, thus indorsed in blank by Lipman & Co., 
and gave them up, receiving in exchange a single similar receipt for 
200 baies, "marks various, on storage for account of New York 
Security & Trust Company." On December 15th there were 204 
baies of Lipman & Co.'s burlaps in the warehouse, of which 4 baies, 
"diamond L., Nos. 2,447, 2,448, 6,364, and 6,365," were clairaed by 
Haynes, Lord & Co., having been sold to them on August 15, 1892, 
and no negotiable or open receipts covering any of lipman & Cc's 
burlaps were outstanding except the two presented on that day by 
the trust company. The note of Lipman & Co. was not paid at 
maturity, and the trust company sold the 200 baies, and applied the 
proceeds towards its liquidation. The 38 baies declared on in the 
complaint were included among thèse 200 baies. 

Upon this state of facts the trial judge held that the original 
transaction in London was that of pledgor and pledgee, accompanied 
by symbolic delivery of thepledgedproi)erty tothepledgees,thegoods 
being then upon the océan ; but that assuming that by virtue of the 
London agreement the légal title to the property became vested in 
the plaintiffs, and the firm of Lipman & Co. aubsequently became 
their factors, a valid lien was obtained by the trust company, under 
the New York factors* act, upon the 200 baies in the warehouse on 
December 15, 1892, including the 38 baies which are the subject of 
this suit Verdict was directed for the défendants. The New York 
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factors' act is chapter 179 of the Laws of 1830, and its third section 
pro\ides as follows : 

"Sec. 3. Byery f actor or other agent entrusted wlth the possession of any 
bill o( ladlng, custom-house permit, or ware-house-keepers' receipt for the 
delivery of any such merchandlse, and every such factor or agent net havlng 
the documentary évidence of title, who stiall be entrusted with the pos- 
session of any merchandise for the purpose of sale, or as securlty for any 
advances to be made or obtatned thereon, shall be deemed to be the true 
owner thereof, so far as to give valldity to any contract made by such agent 
wlth any other person, for the sale or disposition of the whole or any part 
of such merchandise, for any money advanced, or negotlable or other obli- 
gation In writing given by such other person upon the faith thereof." 

It has been held by the state courts that the object of thia act was 
to modify and make certain the gênerai common-law rule that where 
one of two innocent persons must suffer loss from the act of a third 
person, such loss shall be borne by him who has placed the third 
person in the position which enabled him to do the act causing the 
loss; that it made the factor's possession such évidence of owner- 
ship as to enable him to do ail acts which the true owner might, 
requiring the owner to use his précautions when he selected his 
factor, and thereafter leaving him to be responsible for the acts of 
his agent, and protecting a bona flde third person in any transaction 
fairly eflected with the apparent owner; and they hold that the 
statute should be liberally construed. Cartwright v. Wilmerding, 
24 N. Y. 521. 

Assuming that the ownersMp of the goods passed from Lipman 
& Co. to the plaintiffs in London, and did not pass back by the sub- 
séquent transaction, Lipman & Oo. were indisputably factors in- 
trusted with the possession both of the documentary eyidence of 
title and of the goods. Cartwright v. Wilmerding, 24 N. Y. 521; 
Pegram v, Carson, 10 Bosw. 505. As such, they are to be deemed 
the true owners so far as to gire validity to any contract they might 
make with any other person of the kind enumerated in this sec- 
tion of the factors' act. The contracts enumerated are: (a) Con- 
tracta for sale of such merchandise for advances of money, or nego- 
tiable or other obligations in writing given by such other person. 
(b) Contracts for any other disposition of such merchandise (as, 
for example, a pledge thereof) for advances of money, or negotiable 
or other obligation in writing given by such other person, provided 
that such contract is entered into by such other person upon the 
faith of the factor's possession of the merchandise or of the docu- 
mentary évidence of title thereto or of both. In other words, the 
factor may dispose of the merchandise in any way he pleases, — just 
as an owner might, — and if the person who, because of such dispo- 
sition, advances money or gives a negotiable or other obligation in 
writing, does so on the faith of the apparent ownership with which 
possession clothes the factors, the law will hold that apparent own- 
ership to be real. Lipman & Co. were in possession of the 801 baies 
in warehouse on December 1, 1891. Indeed, for aught that ap- 
pears in the case, it may be assumed that they were the owners, nor 
in fact is there anything to show that they were not the owners, of 
ail the baies which from time to time thereafter they deposited there- 
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in, except the 38 baies in suit There is no need, tJierefore, to turn 
to the factors' act for support of the proposition that the contract 
then made with thé warehouse company as to the disposition of 
such baies was a valid one. No autiiority cited on the argument 
gives support to the proposition that there is anything unlawful or 
concrary to public policy in an agreement between bailor and bailee 
whereby the latter contracts to hold and safely keep a specifled quan- 
tity of tiie bailor's goods, and to give such quantity up only on présen- 
tation and redeliTery of a receipt which the bailee signs, nor in 
the further agreement between them that whenever the bailor, with- 
out presenting the receipt, asks to withdraw a part of or even 
the whole quantity corered thereby, he may be allowed to do so 
upon substituting a like quantity of the same goods in their place, 
but shall be refused any of his old goods unless he does offer such 
substitute. The New York warehouse act (Laws 1858, c. 326, § 6) 
no doubt prohibits the delivery of any property coTered by a ware- 
houseman's negotiable receipt, except on surrender or cancellation 
of such original receipt, or an indorsement thereon in case of partial 
delivery; but it seems an overstrict construction of that act to ex- 
tend its prohibition to a case where the total amount of a staple 
commodity in warehouse is increased by the depositor beyond the 
quantity stated in some negotiable receipt, and then reduced by 
withdrawals to an amount equal to that stated in such receipt, the 
well-known method of transferring grain in bulk, which is one of 
the commodities expressly enumerated in the section. 

On September 7, 1892, when the trust company discounted lip- 
man's note, that firm was in possession of the 500 baies, which, 
whether original or substituted, were held by the warehouse against 
the outstanding flve receipts. For aught that appears in the case, 
Lipman & Co. owned ail thèse baies; but, if they did not, they cer- 
tainly were intrusted with the possession of them, and as certainly 
the loan was made by the trust company upon the faith of such pos- 
session. The contract evidenced in the collatéral note, whereby Lip- 
man & Co. pledged the 500 baies which the five December negotiable 
receipts called for, was therefore valid, and it is difiScult to see how 
it could be affected by the circumstance that there had theretofore 
been changes in the units, the aggregate being the same, and pre- 
cisely what the receipts called for, viz. 500 baies of Lipman & Co.'s 
burlaps of various marks and numbers. Upon thèse 500 baies the 
trust company, by the contract of September 7, 1892, obtained a 
valid lien to the extent of its advances. There was m^K•h discussion 
on the argument as to whether or not the transfer of open receipts 
which called for a given quantity only, without specifying marks or 
numbers, would constitute a présent pledge of anything. It is un- 
necessary to review the various authorities, or to détermine to what 
extent the rules of law which hâve been applied to grain in bulk 
(Kimberly v. Patchin, 19 N. Y. 330); to bricks in a kiln (Crofoot v. 
Bennett, 2 N. Y. 258); to barrels of flour (Pleasants v. Pendleton, 6 
Band. [Va.] 473); to mill culls (Wagar v. Eailroad Co., 79 Mich. 648, 
44 N. W. 1113) ; and to apple barrels (Carpenter v. Graham, 42 Mich. 
191, 3 N. W. 974), — ^apply to baies of burlaps, substantially alike in 
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kind, quality, and value. The objection is based on the assnmption 
that net only did the receipts fail to state what baies were pledged, 
but that when the pledge was made the pledged baies referred to in 
the flve receipts were in no way segregated from those not pledged. 
TMs, however, is not the testimony. It is true that the warehouse- 
man was unable, at the time of the trial, to tell which baies, by marks 
and numbers, were evidenced by thèse flve negotiable receipts on De- 
cember 1, 1891, but he by no means testlfled that they were not known 
then. On the contrary, he expressly stated that "on December Ist, 
if you had called, we could hâve given you the Ust, — ^an exact list of 
every baie." No permanent record of the memoranda by which new 
baies were substituted in place of baies withdrawn was kept, so that 
the witness was unable at the trial to state the baies which in suc- 
cession were represented by each open receipt ever since it was is- 
sued by the company; but substitution for old baies, when made, 
was made from the next oldest baies, and while the memoranda them- 
selves existed there could hâve been no difficulty about determining 
which thèse were. Had the transaction of September 7, 1892, been 
a sale of 500 baies evidenced by the December receipts, the ware- 
house company would not, so far as the évidence shows, hâve had 
any difSculty in producing from the total quantity in store on that 
day the baies which, by the process of substitution arranged for be- 
tween its offlcers and Lipman & Co., had taken the place of those 
originally on December Ist held by it to meet the negotiable receipts. 
The trust company, therefore, on September 7, 1892, obtained a 
valid lien on 500 baies of Lipman & Co.'s burlaps then stored in the 
warehouse. Thereupon the warehouse company became its bailee, 
and held the baies for it Gibson v. Stevens, 8 How. 384. When- 
ever thereafter Lipman & Co. asked to substitute other similar goods 
of their own for those originally delivered as collatéral, the surrender 
of an equal quantity of the original security of eqùal value would be 
a valuable considération for the giving of the new security. The 
pledgee as to the latter would be a holder for value, and the 
exchange would bave no effect upon the rights of the pledgee as 
f ounded upon the original contra et. Colebrooke, Col. Sec. § 15 ; Clark 
V. Iselin, 21 Wall. 360. The same rule should apply where the goods 
offered in substitution and in exchange, for which goods already 
pledged are surrendered, are such as hâve been intrusted to the 
factor in the manner provided for by the factors' act, when the sur- 
render is made upon the faith of the factor's possession. The con- 
trant for disposition of such goods is not for "advances of money," 
but it would be too narrow a construction of the state statute, which, 
according to the décisions of the state courts, should be liberally 
construed, to hold that one who parts with money's worth in the form 
of valuable property is deprived of its protection because he did not 
flrst transform sucli property into casli. When, therefore, Lipman 
& Oo., after having deposited the 38 baies in warehouse subject to 
their order, called upon the warehouse company to deliver 38 baies 
already covered by the pledged receipts, and with no older free baies 
than thèse to substitute in their place, they did in fact apply for an 
exchange of part of the security collatéral to their loan, thus offering 
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to pledge the new 88 baies if the old ones were dellTered to them. 
The ofîer was accepted, and, on the faith of their possession of Um 
baies which they thus offered to pledge, tlie older baies were glven 
up to them. This was a yaluable considération, parted witli in good 
faith, and entitles the person paying it to the protection of the fao- 
tors' act, as against the plaintiffs who had intrusted Lipman & Oo. 
with the possession of the goods. The trust company on December 
15, 1892, had a valid lien on ail of the 200 baies remaining in the 
warehouse under the two uncanceled open receipts of December 1, 
1891, and they certainly did not lose such lien by retuming the orig- 
inal receipts to the warehouse, and accepting in exohange a single 
one in their own name for the f ull account The judgment of the 
circuit court should be afflrmed. 
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(Circuit Court of Appeals, Eighth Circuit April 3, 1895.) 

No. 567. 

CouTBiBOTOST Negmcience— Proximatb Cause. 

In an action against a rallroad company for negligently canslng the 
deatti of a person who, at the tlme of the accident, was standing on the 
piatform of the caboose attaehed to the wrecked train, the court chargea 
the jury that if they found that the fact that the deceased was on the piat- 
form did not contribute in any degree to his Injury, but that he would 
hâve been fatally Injured If he had been Inside the caboose, then the plaln- 
tiff was entitled to recoyer. If the défendant was found to hâve been nég- 
ligent BM no error. 

In Error to the United States Court in the Indian Territory. 

This was an action by Alonia White, administratrix of Warner 
B. White, deceased, against the Kansas & Arkansas Valley Bailway 
Company, to recover damages for causing the death of the plaintiffs 
intestate. The plaintiff recovered a judgment in the circuit court. 
Défendant brings error. 

Geo. E. Dodge, B. S. Johnson, and O. B. Moore, for plaintiff in er- 
ror. 

William T. Hutchings, for défendant in error. 

Before CALDWELL, SANBOBN, and THAYER, Circuit Judges. 

CAIjDWELL, Circuit Judge. This suit was commenced by Alonia 
iWhite, as administratrix of the estate of Warner B. White, de- 
ceased, the défendant in error, against the Kansas & Arkansas Val- 
ley Eailway Company, in the United States court in the Indian Ter- 
ritory, to recover damages for the killing of Warner B. White, the 
plaintiff's husband. On the 4th day of May, 1892, Warner B. White, 
the deceased, was traveling on a freight train of the défendant, in 
charge of cattle. The accident which resulted in his death occurred 
about 2 o'clock at night, at Wagner, in the Indian Territory, and 
was brought about by a mistake in making a drop or flying switch. 
The engineer intended that the engine should go on the switch, and 
v.67F.no.4— 31 



482 FEDERAL REPOKTER, VOl. 67. 

the stock train, and the caboose on which White was ridîng, on the 
main track; but by some mistake the engine went on tlie main track, 
and the stock train on the switch, where it came in collision with 
some loaded coal cars standingonthe switch track, with so much force 
and violence that the caboose was thrown over, and more or les» 
broken up. The end which came in contact with the coal cars was 
"swished around, and the track tom up"; and the other end was 
jammed into the cattle car in front of it, and White, who was stand- 
ing on the platform of that end of the caboose, was thrown into and 
against the cattle car, and killed. The plaintiff in error contends 
that the évidence does not show that the company was -guilty of 
négligence, and does show that the deceaaed was guilty of contribu- 
tory négligence. Thèse were questions of fact, which were properly 
submitted to the jury by the court in a charge to which no just excep- 
tion can be taken. On both thèse issues there was évidence from 
which the jury might infer that the company was négligent, and 
that the deceased was not négligent 

The instructions asked by the défendant, and refused, were fully 
covered by the court's charge in chief, and the court properly refused 
to repeat them in the language of counsel. The court gave the fol- 
io wing instructions to the jury: "If you ând that the deceased was, 
at the time of the accident, riding upon the platform of the caboose, 
— and that is not denied, — and if you further find that the deceased 
would not hâve been injured if he had been inside the caboose, and not 
on the platform, you will find for the défendant, notwithstanding the 
défendant may hâve been négligent in the opération of its trains, be- 
cause the platform of the caboose was a place where the deceased 
had no right to be. [But if you believe from the évidence that, 
although the deceased was upon the platform at the time of the acci- 
dent, that his being there did not contribute in any degree to his 
in jury, — ^that is, if you believe that he would hâve been fatally in- 
jured tf he had been inside the caboose, — then the plaintiff is entitled 
to recover, provided you find that défendant was guilty of négli- 
gence as before charged.]" The défendant duly excepted to so much 
of the paragraph of this charge as is contained within brackets. The 
clause of the instruction to which exception was taken stated the 
law correctly. It is now well settled that a passenger on a railroad 
train, who is injured by the négligence of the railroad company, is 
not debarred from a right to a recovery because he was at the time 
he received the injury negligently riding on the platform of the car, 
or in some other exposed or dangerous position, if such action on his 
part did not contribute in any degree to the accident or to his injury. 
If the accident which occasioned the injury would hâve happened, and 
would hâve been attended with the samei results to the passenger, if 
he had been in his proper place on the train, then his négligence is not 
"contributory négligence," in a sensé that would preclude a recovery, 
because it in no manner or degree contributed to the injury, and is 
therefore wanting in the élément of proximate cause essential to con- 
stitute contributorv négligence that will bar a recoverv. Jacobus v. 
Eailroad Co., 20Minn. 125 (Gil. 110) ; Oarrico v. Rallwav Co. (W. Va.) 19 
8. E. 571, 575; Railroad Co. v. Thomas, 79 Ky. 166;' Railway Co. v. 
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ChoUette (Neb.) 59 îf. W. 921; RaUway Co. v. Rice, 51 Ark. 467, 476, 
11 S. W. 699; Woods v, Southern Pac Co. (TJtah) 33 Pac. 628; Bonner 
V. Glenn (Tex. Sup.) 15 S. W. 572; Dewire t. RaUroad Co, 148 Mass. 
343, 19 N. E. 523; Hutch. Carr. § 651. 

We are not called upon to décide whether, as a matter of law, a 
stockman in charge of his stock which is being transported on a 
freight train is guilty of négligence in looking after his cattle from 
the platform of the caboose, when there is a movement in the train 
which may place his stock in a position which would call for his 
immédiate attention. The rule that obtains as to stockmen in charge 
of stock on a freight train is very différent from that which obtains 
as to passengers on a passenger train, Stockmen, charged with the 
duty of looking after their stock, may ride in places and positions, 
and do many things, on the freight train, without being gnil^ of 
négligence, which, if done by one riding on a passenger train, would 
undoubtedly constitute négligence. The exlgencies of the business 
of looking after and caring for cattle on a freight train sometimes 
compel those in charge of them to climb up the ladder of a stock car 
while the train is in motion (Insurance Co. t. Snowden, 7 C. C. A 
C264, 58 Fed. 342, 12 U. S. App. 704), and to get on top of a train, 
and walk back to the caboose, or to ride on the top of a car for some 
distance, untU the train stops (RaUway Co. v. Carpenter, 12 IT. S. 
App. 392, 56 Ped. 451, 5 C. C. A, 551). We make thèse remarks 
that we may not be understood as aflBrming or denying the soundnesf 
of the first clause of the instructions quoted, in which the court lays 
it down, as a matter of law, that a stockman looking after his cattle 
on a freight train is guilty of contributory négligence if, while so 
doing, he rides on the platform of the caboose. The défendant, of 
course, did not except to this clause of the instruction, and it is not, 
therefore, before us for considération, and we express no opinion 
upon it The judgment of the lower court is aflarmed- 



KAHNWEILEE et al. t. PHENIX INS. CO. OF BROOKLYN. 

(Circuit Court of Appeals, Bdghth Circuit April 26, 1895.) 

No. 388. 

1. Pleadinq— Défenses— Condition Précèdent. 

A pollcy of fire insuraace contained a condition tliat, upon the parties 
failing to agrée upon tlie amount of damage, tlie same should be sub- 
mltted to arbitrators, chosen as therein provlded, and a further condition 
tliat no suit on ttie pollcy stiould be sustainable until after an award 
should hâve been obtalned flxing the amount of damage. HOd that, 
nnder the System of code pleading, permitting a gênerai avennent of 
performance of conditions précèdent, the Insurance company, in order 
to take advantage of nonperformance of this condition, must set up 
such nonperformance specially in Its answer to a suit on the pollcy. 

Sl Practice— Form dp Judgment ok Didatort Plea. 

Edd, further, that such défense would be a dllatory défense, upon 
which, If properly pleaded, judgment could only be entered that the 
action abate until after an award should haye been obtalned, and not 
flnally In defendant's favor. 
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8. CONTHACTS— IlTTEEPHETATIOII— InSUHAITCB PolIOT. 

Eeld, further, that under the terms of the condition, the Insured was 
net more bound tbaa ttae Insurance company to demand an arbitratlon, 
after a dlsagreement as to tbe amount of damage; and, wben neitber 
party demanded an arbitratlon, sucb condition was to be deemed walred 
by both. 

In Error to the Circuit Court of the United States for the District 
of Kansas. 

TMs was an action by A. B. Kahnweiler & Bro. against the Phénix 
Insurance Company of Brooklyn on a policy of insurance. Judg- 
ment was rendered in the circuit court for the défendant, and a 
motion for a new trial was denied. 57 Fed. 562, Plaintiffa bring 
error. 

Thls suit was commenced In the circuit court of the United States for the 
district of Kansas by the plalntiffs In error, A. B. Kahnweiler & Bro., against 
the défendant in error, tie Phénix Insurance Company of Brooklyn, to 
recover the amount alleged to be due on a flre Insurance policy. Tbe policy 
contalned, among many others, the foUowlng conditions: "(10) The amount 
of Sound value and of damage to the property, whether real or personal, 
covered by this policy, or any part thereof, may be determined by mutual 
agreement between the Company and the assured, or, failing to agrée, the 
same shall then be submltted to compétent and Impartial arblters, one to 
be selected by each party, the two so chosen, in case of dlsagreement, to 
sélect an umpire to whom they shall refer each subject of différence, and 
the award of any two of them. In writing, under oath, shall be binding and 
conclusive as to the amount of such loss or damage, but shall not détermine 
the valldity of the contract, nor the liability of this company, nor any other 
question ezcept only the amount of such loss or damage. Each party shall 
pay thelr own arbitrator and one-half the cost of the umpire. It shall be 
optional with the company to take the whole or any part of the articles 
at thelr appralsed value." "(12) It is furthermore hereby expressly pro- 
vided and mutually agreed ttiat no suit or action against thls company, 
for the recovery of any clalm by virtue of thls policy, shall be sustainable 
In any court of law or chancery until after an award shall hâve been 
obtained fixing the amount of such clalm' in the manner above provided, 
whlch is agreed to be a condition précèdent" After the goods were bumed, 
8 or 10 adjusters went to Lawrence, Kan., where the loss occurred, to adjust 
the same. Différences arose between the adjusters and the insured as to 
the amount of the loss, and this is what occurred at thelr final interview: 
"After they had been through the books, they sent for my brother and 
myself [the plalntiffs]. We went up there. Mr. Hamlln was spokesman for 
the adjusters, and had papers in his hands, and said: *Mr. Kahnweiler, 
you hâve had $22,700 worth of goods. We bave got to get away, and want 
to settle.' And said: 'We hâve had deallngs with your nationallty before.' 
He said this amount the companies were ready to pay, and he was ready 
to pay the proportionate part of that amount due from the Phénix (Com- 
pany. I told him we had over $45,000 worth of loss, and would not accept 
any such settlement My brother and I took the books out of the room. 
Hamlln foUowed me Into another room, and said, 'We'll beat you before a 
farmers' jury in your own courts.' That was the last that was said between 
us." Thereafter suit was brought on the policy. The policy was annexed 
to and made part of the plalntiffs' pétition, whlch averred that the plalntiffs 
had "performed ail the conditions of the said policy on thelr part" The 
défenses set up in the answer were— First, a gênerai déniai; and, second, 
that the plalntiffs willfuUy bumed the goods. After the plalntiffs' évidence 
was Introduced, and they had rested the case, the défendant demurred to 
the évidence for thls, among other reasons: "Because the évidence does 
not show that before the commencement bf this action there was any 
arbitratlon and award as to the amount of damages, while it does appear 
frorn the plalntiffs* évidence that there was a différence between the plaln> 
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tiff and défendant as to the amount of tbe loss mentloned in tbe pétition 
before the commencement of tbis action." Tlie court sustained the demnner 
to éie évidence upon this ground, and rendered Judgment "that the plalntlfCa 
take nothing by thelr action, and that the said défendant go hence wlthout 
day"; whereupon the plaintiffs sued eut this wrlt of error. 

Cliflord Histed (W. H. Kossington, Charles Blood Smith, and E. J. 
Dallas, on the brief), for plaintiffs in error. 
H. M. Jackson, for défendant in error. 

Before CALDWELL, SANBOBN, and THAYER, Circuit Judges. 

CALDWELL, Circuit Judge, after stating the case as above, de- 
livered the opinion of the court. 

At the threshold of this case we are confronted with some questions 
of pleading and practice. In pleading the performance of a con- 
dition précèdent under the code System, it is not necessary, as it was 
at common law, to state the facts showing such performance, but 
it is sufflcient to state generally "that the party duly performed ail 
the conditions on his part; and, if such allégations be controverted, 
the party pleading must establish on the trial the facts showing such 
performance." Gen. St. Kan. 1889, § 4205. The policy in suit con- 
tains the usual conditions in such policies with référence to noticfr 
and proofs of loss, etc., and déclares that "until such proofs, plans 
and spécifications, déclarations and certiflcates are produced by the 
claimant, and such examinations and arbitrations permitted and had, 
the loss shall not be payable." The plaintiffs' complaint made the 
policy in suit a part thereof, and contained the averment that the 
plaintiffs had "performed ail the conditions of the said policy on 
their part." The only answer to this allégation of the complaint 
was a gênerai déniai. Assuming for the présent that the obtaining 
of an award was a condition précèdent to the right of the plaintiffs 
to maintain their action, did this gênerai déniai put in issue the 
allégation that the plaintiffs had complied with that condition of the 
policy? In other words, was the gênerai allégation of due perform- 
ance properly "controverted," within the meaning of the Kansas Code? 
We think it is clear that it was not. If the défendant intended to 
rely upon the nonperformance by the plaintiffs of one or more of 
the numerous conditions of the policy, it should hare pointed them 
out specifically and alleged their breach. In no other way could it be 
known to the parties or the court what issues were to be tried. 
Under the Code, when a défendant relies upon a breach of a condi- 
tion précèdent in a contract as an excuse for not performing the 
contract on his part, he must set out specifically the condition and 
the breach, so that the plaintifl and the court will be advised of the 
issue to be tried. Bliss, Code PI. (3d Ed.) § 356a; Nash, PI. pp. 
300-302, 782. In the case of Preston v. Eoberts, 12 Bush, 570, 583, 
the court of appeals of Kentucky said : 

"The plalntifC belng expressly authorized to plead in that manner [gênerai 
performance of conditions précèdent], the défendant must, if he relies upon 
the fact that any of the conditions précèdent has not been performed, 
speclf y the partlculars In whlch the plalntlflf has falled (Newm. PI. & Prac. 
CIO, 511; Rallroad Ca T. Leavell, 16 B. Mon. 362), tbus confiulng the Issue 
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t» be tried to such partlcular condition or conditions précèdent as the dé- 
fendant may Indlcate as uuperformed." 

See, to the same effect, Gridler v. Bank, 12 Bush, 333. 

The cases of Hamilton v. Insurance Co., 136 U. S. 242, 10 Sup. 
et 945, and Hamilton v, Insurance Co., 137 U. S. 370, 11 Sup. Ct. 
133, arose in a code state, and in thèse cases the defendajit set 
up the condition précèdent relied upon as a défense, and specifically 
alleged its breach, and this is believed to be the uniform practice 
in ail code states. It is also the practice in England under a statute 
which, like our codes, permits a gênerai averment of the performance 
of conditions précèdent by the plaintiff. Under that statute, where 
such a gênerai averment is made in the déclaration, any condition 
précèdent, the performance or occurrence of which is to be con- 
tested, must be distinctly specified, and its performance negatived 
in the défendants answer. For English cases iUustrating the rule, 
see Glenn v. Leith, 22 Eng. Law & Eq. 489 ; Graves v. Legg, 25 Eng. 
Law & Eq. 552. In the case last cited Lord Ghief Baron Pollock 
observes: 

"The déclaration having averred, accordîng to the 57th section of the 
common-law procédure act, the performance of conditions précèdent gen- 
erally, the défendants proceeded in their plea to specify thls condition of 
declaring the names of the vessels as one of the breaches of which they 
Inslst." 

Moreover, if the plaintiffs failed to show compliance with the 
alleged condition précèdent, their cause of action was not thereby 
barred or extinguished; at most, it could only operate to suspend the 
cause of action and abate the suit Clark, Cont. 666, 667. In the 
language of the policy, it would sinjply operate to abate the suit "un- 
til after an award shall hâve been obtained." In other words, when 
properly pleaded, it is a dilatory défense, and not one going to 
the merits of the action. It does not impugn the right of action 
altogether, and is not, therefore, a peremptory plea. At common law 
dilatory pleas were waived by a pleading to the merits. Steph. 
PI. 433. Under the Code System, matter in suspension or abate- 
ment of the action may, and, if intended to be relied upon as a 
défense, must, be set up in the answer. It is a défense, and under 
the Code ail défenses, whether dilatory or peremptory, are set up in 
one answer in separate paragraphs. Ehrman v. Insurance Co., 1 
McCrary, 123, 1 Fed. 471; Bliss, Code PL § 345. Where a dilatory de 
fense is embraced in the answer, the court will direct the jury to dé- 
termine that issue first, and, in case their flnding on that issue is 
for the défendant, will see that the proper judgment is rendered 
thereon. Eiirman v. Insurance Co., supra; Bliss, Code PI. § 345. 
By failing to set up the condition précèdent and its breach in its 
answer, the défendant waived that défense. If the rule were otlier- 
wise, a degree of uncertainty would be introduced in the practice in 
this class of cases much greater even than that which obtained under 
the gênerai issue at common law. It would be a snare and a pitfall, 
and neither the plaintiiï nor the court Would hâve any knowledge of 
the issue to be tried. No matter how many conditions précèdent the 
contract contained, the plaintiff would be obliged to go to the expense 
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of preparing to prove performance or waiver of every one of them. 
An objection of this character cannot be held back, as was donc in 
this case, until, at great expense, a trial bas been gone through 
with, and the plaintiffs bave closed their case upon tbe évidence, and 
then be brought forward for the flrst time by way of a demurrer to 
the évidence. Such a praotice would be intolérable. In this connec- 
tion it is proper to notice another error in the record. If this dilatory 
défense had been properly pleaded, and the issue had been rightfully 
îound for the défendant, the judgment in the case would still be er- 
roneous. Mr. Stephens (Steph. PI. 107) says that, upon the déter- 
mination of an issue "on a dilatory plea, the judgment is that the 
writ (or déclaration) be quashed, upon such pleas as are in abate- 
ment of the writ or bill, and that the suit do stay or be respited until, 
etc., upon such pleas as are in suspension only, — the effect, in the flrst 
case, of course, being that the suit is defeated, but with liberty to the 
plaiutiff to begin another in more correct f orm ; in the second, that 
the suit is suspended until the objection be remored. If the issue 
arise upon a déclaration or peremptory plea, the judgment is in gên- 
erai, that the plaintiff take nothing, etc., and that the défendant go 
thereof without day, etc., which is called a judgment of nil capiat." 
The court below rendered a judgment of nil capiat in this case, 
which would forever preclude the plaintiffs from obtaining an award. 
or recovering on the policy in suit after they had obtained an award. 
The judgment should hâve been that the action abate "until after an 
award shall hâve been obtained flxing tbe amount of" the plaintiffs' 
claim as provided by the policy. 

We think the court erred in its interprétation of the clause of the 
policy relating to arbitration. If the clause which déclares that no 
action on the policy shall be sustainable "until after an award shall 
hâve been obtained" in the manner provided therein is to be taken 
literally, then ail the Insurance company bas to do to escape liability 
altogether is to refuse to appoint an arbitrator, and thus make it im- 
possible for the insured to comply with this condition. This shows 
thèse conditions of the policy are not to be taken literally. They are 
to be construed together, and must receive a reasonable interpréta- 
tion. When it is once established that the meaning of any provision 
în a policy of insurance is ambiguous or capable of two meanings, 
then ail doubt as to its proper construction vanishes. It must re- 
çoive that interprétation most favorable to the insured. 

"If a polîcy Is so drawn as to require interprétation, and to be fairly 
susceptible of two différent constructions, the one will be adopted that la 
moSt favorable to the insured. This rule, recognized In ail the authorities, 
Is a just one, because thèse Instruments are drawn by the company. Na- 
tional Bank v. Insurance Co., 95 U. S. Q73, 678." Thompson v. Insurance Co., 
136 U. S. 287-297, 10 Sup. Ct. 1019; 2 Whart Cont. 670. 

Another well-settled rule for the interprétation of ail contracts is 
that the court will lean to that interpi-etation of a contract which 
wiil make it reasonable and just. Bish. Cont § 400. Applying 
thèse rules to the tenth clause of this policy, its proper interpréta- 
tion seems quite clear. When there is a différence between the com- 
pany and the insured as to the amount of the loss the policy déclares: 
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"The same shall then be submitted to compétent and impartial arbi- 
trafors, one to be selected by each party * * *." It will be ob- 
serred that the obligation to procure or demand an arbitration is not, 
by this clause, in terms imposed on either party. It is not said that 
either the company or the insured shall take the initiative in setting 
the arbitration on f oot. The company has no more right to say the 
insured must do it than the insured has to say the company must do 
it The contract in this respect is neither unilatéral nor self-execut- 
ing. To procure a référence to arbitrators, the joint and concurrent 
action of both parties to the contract is indispensable. The right it 
gives and the obligation it créâtes to refer the différences between the 
parties to arbitrators are mutual. One party to the contract cannot 
bring about an arbitration. Each party is entitled to demand a référ- 
ence, but neither can compel it, and neither has the right to insist 
that the other shall ârst demand it, and shall forfeit any right by not 
doing so. If the company demands it, and the insured refuses to 
arbitrate, his right of action is suspended until he consents to an arbi- 
tration; and if the insured demands an arbitration, and the company 
refuses to accède to the demand, the insured may maintain a suit 
on the policy, notwithstanding the language of the twelfth section 
of the policy, and, where neither party demands an arbitration, both 
parties thereby waive it. 

Undoubtedly there is much implied in every writing, whether it be 
a statute or a contract. It is a maxim that "what is implied in a 
statute is as much a part of it as what is expressed." Wilson County v. 
Third Nat. Bank of Nashville, 103 U. S. 770; Gelpcke v. Dubuque, 
1 Wall. 222. And this maxim is equally applicable to the interpré- 
tation of contracts. The interpretation contended for by the de- 
fendant in error would hâve the effect to import into the tenth clause 
of the policy, after the words "failing to agrée," a clause to the 
effect that "the insured shall thereupon demand an arbitration"; and 
also to import into the twelfth clause, in order to give it validity, 
this qualifyiûg clause: "Unless the insured has demanded an arbitra- 
tion, and the company has refused to accède thereto." The rules for 
the interpretation of policies of Insurance which we hâve adverted to 
preclude the court from importing any such clauses into this policy. 
The eiïect of doing so would be to construe the ambiguities and un- 
certainties of the policy in favor of the company and against the in- 
sured. We thinli it is necessarily implied in the tenth clause that, be- 
f ore either party can dérive any advantage or beneât from this provis- 
ion, he must indicate his readiness to be bound thereby, and demand 
compliance therewith by the other party. The clause is to be con- 
strued the same as if it read, "Upon the request of either party." 
Thèse words or their équivalent are commonly found in similar 
clauses in policies of flre Insurance, and they are necessarily and 
plainly implied in this policy. This is the interpretation placed 
upon a policy of the défendant in error identical with the one hère 
in isuit, by the suprême court of Montana. That court, construing 
the clause in the policy declaring that no suit thereon shall be sus- 
tainable until after an award, say this provision "will corne into ac- 
tion to bar plaintiff's recovery where he has refused to arbitrate 
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after the matter for arbitration arose, and the same was seasonably 
sought in confonnity with the terms of the policy, as was the case 
in Hamilton v. Insurance Oo., 136 U. S. 242, 10 Sup. Ct 945, and other 
cases cited in Randall v. Insurance Co., supra [25 Pac 953]." Ean- 
dall T. Insurance Co., 25 Pac. 960. 

The conclusion reached is also in harmony with the adjudged cases 
on this subject arising on other policies. In Numey v. Insurance Co., 
63 Mich. 633, 30 N. W. 350, the policy provided that in case of dif- 
férences as to the amount of damages the matter should, "at the writ- 
ten request of either party, be submitted to the judgment of two com- 
pétent persons, to be mutually appointed by the assured and the 
Company"; and the policy furtiier provided that no suit should "be 
sustainable in any court of law or chancery until after an award 
shall hâve been obtained in the manner provided." The lower court 
instructed the jury "that the plaintiff could not maintain his suit 
until the amount of his loss had flrst been determined by arbitration, 
or he had given notice to the défendant of his désire to hâve the 
same so determined, and the défendant had refused or neglected to 
comply with the request." The suprême court held this instruction 
erroneous, and, construing this provision of the policy, the court said : 

"Arbitration becomes Imperatlve only after tbe written request for one 
bas been made. The request as It stands in this policy is optlonal with eltber 
party, and, nelther of them havlng avalled themselves of the right to arbi- 
trate, It must be deemed walved by both, and In such case was left to the 
mode of redress provided by tbe law." 

In the case of Insurance Co. v. Badger, 53 Wis. 283, 10 N. W. 504, 
the policy provided that the différences should, "at the written re- 
quest of either party, be submitted to impartial arbitrators," and 
that no action should be sustainable in any court until an award 
had been obtained. Construing this policy, the court said: 

"The Imperatlve part of the flrst clause is that the matter shall be sub- 
mitted to impartial arbitrators, etc.,' condltlonal, however, upon the written 
request of one or both of the parties. It Is therefore optlonal and voluntary, 
or the duty rests upon each party allke, to make such written request, 
and lu this case both parties bave neglected such dnty alike, and nelther 
party can complaln of the neglect of the other. • • • That there never 
bas been an award is the fault of the company as much as the Insured, 
ànd therefore the company Is estopped from taklng advantage of the fact 
that there bas not been an award." 

In the case of Wright v. Insurance Co. (Pa. Sup.) 20 Atl. 716, the 
provisions of the policy were the same as those contained in the 
policy in suit in the case of Insurance Oo. v. Badger, supra, and the 
court said: 

"It was the right of either party to demand arbitration. It was the right 
of either party to waive it; and tbe défendant havlng made no such demand 
must be presumed to bave walved it" 

And to the same eflfect is Wallace v. Insurance Oo., 4 McCrary, 
123. 

The case of Hamilton v. Insurance Co., 136 U. S. 242, 10 Sup. Ct. 
945, cited and relied on by the défendant in error, is not in point 
The suprême court rested its judgment in that case upon the fact 
"that the défendant had requested in writing, and the plaintiff had de- 
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clined, the appraisal provided for in the policy." There was in thia 
case no such request by the Insurance company, either oral or in 
writing, but, on the contrary, when the différence arose between 
the parties over the amount of the loss, instead Of suggesting or de- 
manding an arbitration, the defendant's agent, addressing the insured, 
declared to them, "We'll beat you before a farmers' jury in your own 
courts," thus plainly inviting a suit at law to settle their différences. 
The insured accepted the gage thus thrown down by the company, 
and it is now too late for it to recède from the conflict in the arena 
chosen by itself. The judgment of the circuit court is reversed, and 
the cause remanded, with directions to grant a new trial. 



SBLBY r. MTJTUAL LIFE INS. 00. OF NEW TORK- 

(Clrcult Court, D. Washington, N. D. March 18, 1895.) 

No. 387. 

1. PlBADINO — BuPFICtBNCY OF Dbniai. 

A mère gênerai déniai of the allégation, tn an action on a Ilfe insurance 
policy, that the insured In hls lifetime fuUy complied with ail the require- 
ments and performed ail the conditions of hls contract, raises no issue. 

2. LiFB Insurance— EïPECT of Wareantt. 

Where nelther a policy of life insurance nor the application uiwn which 
It Is granted contains any stipulation that a breach of a warranty con- 
titined In the application shall ipso facto nullify the policy, the breach of 
such a warranty renders the policy voldable, but does not render it void, 
nor entltle the insurer to def eat a recoTery upon it, unless he has seasona- 
bly manlfèsted an Intention to resclnd the contract, and returned or 
tendered a return of the premiums. 

At law. Action by Christine Selby on three life insurance 
policies issued by the Mutual Life Insurance Company of New York 
on the life of her husband. The défendant pleaded, in avoidance 
of liability, that the plaintiff's husband, in his written application, 
upon which the policies were issued, made and warranted certain 
Btatements which were not true. Verdict in plaintiff's favor for 
the f ull amount of the policies and interest Argued on motion for 
a new trial. Motion denied. 

Pred H: Peterson and L. 0. Gilman, for plaintiff. 
Strudwick & Peters, for défendant. 

HANFOED,' District Judge. The answer in this cause contains 
BO déniai of the allégations of the complaint, except the allégations 
that the plaintiff's husband in his lifetime fully complied with ail 
the requirements, and performed ail the conditions, of his contract 
with the défendant. A mère gênerai déniai of such a gênerai 
statement raises no issue, and, according to the rules of pleading, 
ail the f acts well pleaded in the complaint are admitted. I can find 
no fatal defect in the plaintiff's case as set forth in her complaint; 
therefore she is entitled to a judgment on the pleadings for the 
full amount demanded, unless the affirmative allégations of the 
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answer are sufficient, if true, to avoid liability on the policies. The 
sum and substance of said aCarmative défense is this: The hus- 
band of plaintiff, in his application for the insurance, warranted 
certain statements of fact concerning himself ; the policies sued on 
were issued in considération of said warranty, and the warranty 
is a part of the contract; there was a breach of the warranty, for 
certain specifled statements made in said application were untrue. 
It is not alleged that the défendant has returned or tendered a re- 
turn of the premiums; fraud is not charged, and it is not alleged 
that the défendant has been damaged by breach of the warranty, 
nor that it made an agreement which it would not bave consented 
to if the truth had been given in said application. And it is not 
alleged that by any stipulation in the application, or in the policies, 
or otherwise, the parties agreed or consented that a breach of the 
warranty sbould ipso facto nullify the policies, or entitle the de- 
fendant to claim a f orf eiture of the premiums paid. In fact, the 
application and policies introduced in évidence on the trial show 
that no such stipulation is contained therein. The policies, which 
were the only written évidence of the contract delivered to or re- 
tained by the insured, are free from the mass of verbiage found in 
many forms of life insurance policies, and quite libéral in terms. 
It is not unlikely that the advantage of policies in such form was 
urged upon plaintiff's husband, by the défendants soliciting agent, 
as an inducement for preferring this company over other life in- 
surance companies, and the particular plan of insurance selected 
over other plans. 

The theory of this défense is that the warranty is like a condi- 
tion précèdent, and that, notwithstanding the réceipt and réten- 
tion by the défendant of the premiums, and the issuance of the 
policies, and although the parties did not incorporate into their 
contract a stipulation to that effect, a mère breach of the warranty 
renders the policies void ab initio. A warranty as to any fact, 
which becomes an intégral part of the basis of a contract, differs 
from a mère représentation of such fact in this: it precludes any 
controversy as to the materiality of such fact, — whereas a false 
représentation is not ground for avoiding a contract, uniess the 
party to whom it is made relies upon it, and is actually induced by 
it to enter into aJi agreement or consent to terms disadvantageous 
to him. Keeping this distinction in view, it is plain that the facts 
pleaded would be sufflcient to entitle the défendant to rescind the 
contract if, after being apprised of the breach, it had, with reason- 
able promptness, elected to rescind, instead of retaining whatever 
profit or advantage the contract afforded. But the same facts 
would afford no ground for the insured to treat the contract as a 
nullity. He could not, against the will of the défendant, with- 
draw his application for insurance, and compel a return of the 
money paid as premiums. Authorities are numerous holding that 
the insurer may waive a breach of warranty, and abide by the con- 
tract, and this seems to be in accordance with elementary principles 
of the law. 2 May, Ins. (3d. Ed.) §§ 497-501, 502; Insurance Co. t. 
Eaddin, 120 U. S. 183-197, 7 Sup. Ot. 500. 
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Assuming the answer to be true, a question of law arises whether 
the policy la absolutely void, or only Toidable at tlie élection 
of the insurer. Since the insurer may, in a case like this, 
waive a breach of warranty, it is obvions that the insured cannot, 
before giving an opportunity to waive, take advantage of his own 
wrong by avoiding the oontract; hence the validity of the contract 
dépends upon the will of the insurer, rather than upon any in- 
flexible ruie of law. By this test, the contract, as it is set forth in 
the pleadings, is shown to be one which must necessarily be classed 
as voidable. In the argument and brief of counsel for the défend- 
ant, many cases hâve been cited in which courts hâve held, in ac 
tions upon insurance policies, that the right to recover is barred by 
breaches of warranty. But on examination I flnd that in the lead- 
ing cases of Jennings v. Insurance Co., 2 Denio, 75, and Jeffries v. 
Insurance Co., 22 Wall. 47-57, the parties flxed the penalty for a 
breach of warranty by stipulating in the contract that, in case of 
the violation of any of the conditions upon which the same were 
based, the policies should become nuU and void; and it is probable 
that in other cases the facts were similar, or that the courts, in 
deciding them, failed to take note of the particular stipulations 
to which eflect was given in cases which were supposed to be 
précédents and followed. I find, also, that, in the light of later 
décisions by the suprême court of the United States, many of thèse 
décisions must be regarded as erroneous. For exampie, in the 
case of Cooper v. Insurance Co., 50 Pa. St 299, Mr. Justice Strong, 
in thé opinion of the court, cites and follows Jennings v. Insurance 
Co., supra, holding that paroi évidence is not admissible to show 
that the insured truly informed the agent of the insurers of par- 
ticulars which the agent had incorrectly stated in the application 
written by him for the insured, the statements in the application 
having been made warranties. And in the case of Insurance Co. 
V. Mahone, 21 Wall. 152, the same learned justice wrote the opinion 
of the suprême court of the United States, in which it was ruled 
that paroi évidence to show that the insured made true answers 
to questions in the application to the agent of the insurers, différ- 
ent from the answers as written by the agent, was admissible in an 
action on the policy, notwithstanding the fact that the answers 
as written by the agent were subsequently read to the insured, and 
voluntarily signed by him. I do not flnd in any of the authorities 
a reason given for departure from elementary principles in order 
to relieve an insurance company of the obligation to pay according 
to its promise while it retains the money paid upon the faith of 
that promise. The case of Insurance Co. v. Fletcher, 117 U. S. 
519-536, 6 Sup. Ct 837, is relied upon by counsel for the défendant 
But I do not regard that case as controlling, for this reason: the 
insurance company, before defending, made a lawful tender of the 
premiums received, and did everything necessary to a rescission 
of the contract; hence the question whether the contract was void, 
or only voidable, was not in the case. This answer is defective 
for the reason that it shows only a right to rescind the contract 
A complète défense on the ground of a breach of the warranty could 
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be made only by alleging that the défendant had claimed and exer- 
oised its right within a reasonable time, and that there had been 
an actual rescission of the contract, or at least the answer should 
disaffirm the contract, and plead a tender of the premiums. 3 Am. 
& Eng. Ene. Law, 929-932; 2 Pars. Cont (7th Ed.) 677-681. This 
objection is not answered by saying that the légal représentatives 
of the deceased may recover the premiums, and that the défendant 
is not required to make a tender to this plaintiflE. Conceding that 
a tender, to be valid, must be made to the légal représentative, it is 
nevertheless essential to a rescission of the contract that the défend- 
ant should return, or at least offer in good faith to return, the 
premiums to whomsoever may be lawfully entitled to receive the 
eame. No such repayment or offer having been made, the contract 
is operative, so that the plaintifl may enforce it in this action. 
Foreman v. Bigelow, 4 Cliff. 508, Ped. Cas. No, 4,934; Gray v. Asso- 
ciation (Ind. Sup.) 11 N. E. 477. 

As the answer contains no défense whatever, errors in rulings 
during the trial, if any were committed, cannot be prejudicial to the 
défendant. It is therefore unnecessary to discuss any of the other 
propositions advaneed in the argument upon this motion. The 
motion is denied, and a judgment will be entered upon the verdict 
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(Circuit Court, D. Washington, N. D. March 26, 1895.) 

No. 418. 

Pleadino — Conclusion of Law. 

An answer, In an action on an Insurance pollcy, whlch allèges merely 
that the contract was walved, abandoned, and resclnded, Is bad, as alleg- 
ing ouly conclusions of law. 

Samb. 

An answer whlch merely attacks the constltutionallty of a statute on 
whlch the plaintlff's claim is supposed to rest Is bad, as alleging ouly 
matter of law, and not facts. 

CONTBACTS — Law of Place — Life Insubance Polict. 

The M. Life Ins. Co., a New York corporation, Issued a pollcy of llfe 
Insurance to one P. The application for the pollcy was made and signed 
in the State of Washington, and traosmltted to New York. The pollcy 
was written in New York, and transmitted to Washington, where it was 
delivered to P., and the first premium was coUected. The pollcy provlded 
that the premiums, and the Insurance when It accrued, should be paid 
In New York, and that proof of death should be made there. The applica- 
tion, whlch, by the terms of the pollcy, was made part thereof, declared 
that It was made subject to the charter of the Insurance company and the 
laws of New York. Eeld, that the contract, as to ail matters relating to 
Us performance, was govemed by the law of New York, and was there- 
fore subject to a statute of that state, making It a condition of the right 
of the Company to forfelt the policy for nonpayment of premiums that a 
certain notice of the accruing of premiums should be glven, notwithstand- 
Ing the pollcy contained a waiver of any other notice than the terms of 
the pollcy itself. 

Statutbs— Waiver dp Condition— Public Polict. 

The condition imposed by such statute, being in pursuance of a gênerai 
pollcy, cannot be waived by an indivldual, though intended for bis benefit 
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5. CoNSTituTiONAL Law — Equal Pbotection of THE Laws — Notice of In- 

8UBANCB PrBMIDMS. 

The statute of New York, requlring Ufe Insurance companies, doing 
business In that state, to glve notice to the holders of policles of the ac- 
cruing of their premlums, as a condition of the right to forfeit the policie» 
for nonpayment of premiuma, Is not a violation of the constitution of 
the United States, as operatlng unequally upon companies of New York 
and of other States doing business therein. 

6. Life Insurance— Breach dp Wakbantibs. 

Breach of warranties does not Ipso facto render the pollcy vold, In the 
absence of any express stipulation to that efCect either in the application 
or policy, but merely makes It voidable; and the Insurer remains liable, 
unless he seasonably manlfests an intention to rescind the contract, and 
tenders back the premium. Reafflrming Selby v. Insurance Ca, 67 Fed. 
490. 

This was an action by Nellie Phinney against the Mutual Life 
Insurance Company of New York on a policy of Insurance. The 
plaintiff demurred to the defendant'a answer. 

S. Warburton, for plaintiff. 
Strudwick & Peters, for défendant 

HANFORD, District Judge. This case was argued upon demur- 
rer to the afQrmative défenses in the answer. 

The second afQrmative défense pleads no facts. A mère naked 
conclusion that the contract of Insurance was waived, abandoned, 
and rescinded is alleged. That is not a good pleading, and for that 
reason the demurrer to that défense is sustained. 

The third affirmative défense pleads a breach of warranty as a 
défense, and, in accordance with the opinion which I hâve flled in 
the case of Christine Selby against this same défendant (67 Fed. 
490), that défense is insufflcient. The case is exactly like the 
Selby Case, and cornes within the rule that I hâve given in the 
opinion in that case. On that ground the demurrer to the third 
affirmative défense is sustained. 

The fourth affirmative défense is entirely made up of conclusions 
of law. This défense anticipâtes the claim and contention of the 
plaintiff (which is not set ont in any other part of the pleadings) 
in regard to the effect of the New York statute upon life insurance 
policies issued by companies doing business in that state, and at- 
tacks the statute for being répugnant to the constitution of the 
United States, and void. This is entirely a matter of law, and con- 
tains no facts constituting a défense. The demurrer to that dé- 
fense is sustained on that ground. 

Now I go back to the flrst affirmative défense. This sets forth 
the place and the manner of the making of the contract, and the 
terms of the contract. It shows that the application for insur- 
ance was written and signed by Mr. Phinney in the state of Wash- 
ington, and transmitted through a local agency of the insurance 
Company in this state to the gênerai Pacific coast agency in San 
Francisco, and thence to the home office in New York. The policy 
was written in New York, and transmitted through the gênerai 
Pacifie coast agency in San Francisco to the local agency in thi» 
state, and delivered to Mr. Phinney, and the flrst premium upon the 
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policy was collected in this state. By the tenns of the pollcy flie 
premiums are payable animally, on a specifled day, and the policy 
is to be void if the premiums are not paid. It shows that two an- 
nual premiums, after the first one, accrued before Mr. Phinney's 
death, and were not paid. It shows also that the policy contalns 
a provision that notice that the premiums are due and payable on 
the dates mentioned in the policy is given and accepted by deliveiy 
of the policy, and any other notice or obligation to give notice is 
waived. Now, that is a complète défense under the gênerai law 
goveming the making of contracts. An agreement to insure, npon 
condition that the insured shall make periodic payments of pre- 
miums, binda the insurer only if the premums are paid, and fail- 
ure to pay the premiums avoids ail liability, and relieves the insurer 
of ail liability to pay. But the state of New York has made a 
statute of a radical nature, intended to check somewhat the large 
accumulation of money in the hands of life Insurance companies 
through forfeitures of premiums, by giving the people dealing with 
thèse companies some percentage of advantage, making it a condi- 
tion of the right of an Insurance company to avoid the policy and 
forfeit the premiums that hâve been paid that the company shall 
issue a certain prescribed kind of notice; and the décisions of ail 
the courts of this country, in New York and other states and the 
fédéral courts, tend to sustain this law, and to hold the Insurance 
companies to a strict compliance with the statute, as a prerequisite 
condition to the avoidance of a policy for nonpayment of premiums. 
In numerous cases it has been adjudged that the Insurance company 
ia liable notwithstanding the f allure to pay premiums when due, 
by reason of their failure to prove that the notice was sent as 
required by the statute. So that, under the law of New York, this 
défense is insufficient, because it does not allège that the Insurance 
company sent the notices prescribed by the statute of New York. 
There being this différence between the gênerai law of contracts 
and the law of New York, the question is squarely raised whether 
this contract and the rights of the parties are to be in accordance 
with the statute of New York or with the gênerai law of contracts, 
which is the law of the state of Washington. The défendant con- 
tends that this is a Washington contract, because the contract was 
made hère. It was made hère because the last act necessary to 
complète the making of the contract was in this state, and according 
to ail the rules and authorities it is the law of the place ôf the 
contract, in the sensé that this is the place where the contract was 
made; and it is a gênerai raie of law that contracts are subject to 
the laws of the place where made, as regards the formalities neces- 
sary, in ente."ing into a contract, to bind the parties, and as to the 
validity of the contract itself. The law of the place where the 
«ontract is made is also the law by which the contract must be 
construed, and by which the obligations of the parties are to be 
determined, unless it appears that they hâve contemplated, at the 
time of making the contract, a différent law; and usually it is un- 
derstood that they do contemplate a différent law to govern the lia- 
Wlity of the parties where they expressly contract that the perform- 
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ance is to be at a place wliere tliere is a différent law. I must dé- 
cide this case according to what appears from the pleadings to hâve 
been tlie intent of the parties as to what law should govem its con- 
struction, and détermine the obligation of the parties as to perform- 
ance. In the first place, it is expressly provided that the premiums 
to be paid are payable at the home office of the company in New 
York; that the amount of money which the Insurance company 
agreed to pay as Insurance shall be payable at the company's office 
in New York, and proof of the death is to be made there; so that in 
ail particulars this contract is to be performed in New York. 
New York, therefore, is the place of the contract in the sensé that 
it is the place at which the parties agreed to perform their con- 
tract on both sides, — ^pay the money for the premiums there, and 
pay the insurance, if any accrues, there. In addition to that, the 
application for the insurance, signed by Mr. Phinney, contains the 
déclaration that the application is made to the Mutual Life Insur- 
ance Company-of New York, subject to its charter and the laws of 
New York. This application, by its own terms, and by the express 
provisions of the policy issued upon it, is a part of the contract 

It is contended that the parties hâve not adopted the law of New 
York as to the policy, but only as to the application. I can hardly 
understand why parties would intentionally complicate a contract 
by making the law of New York applicable to one part of it, and yet 
hâve it in other respects governed by the laws of the state of 
Washington. It is not made to appear to me in any way what 
particular law of New York they wanted to avoid by having the 
contract executed hère, or what particular law of the state of 
Washington they wanted to avoid by having the application made 
subject to the laws of New York. If there was any such intention, 
it would look as if this provision made by the company in the 
printed blank which they used for making the application was an 
intentional trick to operate against the insured in any way in which 
the laws of New York would be prejudicial to him without binding 
the company to the strictness prescribed by the laws of New York, 
80 far as they operate in favor of the insured. If I should give the 
contract such a construction, I do not think that it would be fair. 
There is, at least in the contract itself, évidence that the parties 
had in contemplation the law of New York as an élément of the con- 
tract, and by having expressly provided that the contract is to be 
performed in New York they hâve made the laws of New York 
the law of the place of the contract, so far as it aflects the obliga- 
tion of the parties in respect to performance. The law of New 
York, by its terms, applies to ail life insurance companies trans- 
acting business in that state. It is contended that this statute, 
if it is made to apply to contracts of life insurance entered into 
outside of the state, is unconstitutional, because it will not operate 
equally upon ail life insurance companies doing business in New 
York; that the législature has not the power to prescribe an 
obligation of this kind to affect a Connecticut life insurance com- 
pany doing business in New York and aiso doing business in the 
state of Washington, as regards the contracts of the Connecticut 
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Company made in Washington, and that, therefore, a home oompany 
would be placed at a disadvantage, as compared with a company 
of a différent state, transacting business in New York. I think 
that argument is based upon faJse premises. I think that the bind- 
ing force of the statute applies to ail companies equally. It ap- 
plies to ail New York companies as to ail business which they 
do in that state, and it applies to Connecticut companies as to ail 
business that they do in New York. I think that if a Connecticut 
company, having an ofSce in New York, writing and issuing poli- 
cies there, coUecting premiums there, and doing ail the business 
of life insurance companies in the state of New York, should re- 
ceiTe an application at its oflBlce in New York from Washington, 
act upon it there, issue a policy there, which by its terms would be 
perf ormed in the state of New York, the contract would be govemed 
by the law of New York, just the same as though its incorporation 
was under the law of New York, instead of being under the law of 
Connecticut. This statute bas been upheld by so many décisions 
that it is beyond question a valid statute with respect to ail business 
transacted within New York. Now, this transaction, although the 
contract was made in the state of Washington, is business done in 
New York. The policy was written there; the default of the 
insured, and right of forfeiture, could only occur in New York, be- 
cause there could be no default in payment until, on the date when 
the premiums were due, the insured failed to pay the premium in 
New York. There is where the default occurred upon which alone 
this company can claim to be released from its liability under the 
policy. This subject of the law of the place of contracts bas 
received attention from the suprême court of the United States in 
a number of cases, and the différence between cases where the 
law of the contract is the law of the place where the contract 
is entered into and those in which the contract is goTerned by the 
law of the place of performance is illustrated in a number of dé- 
cisions, — in some of the older décisions as well as the late ones. 
One of the clearest expositions of the law is to be found in the opin- 
ion of Mr. Justice Hunt in the case of Scudder v. Bank, 91 TJ. S. 
406. In the course of the opinion, Justice Hunt makes this state- 
ment: 

"The rule Is often laid down that the law of the place of performance gov- 
erns the contract. Mr. Parsons, In hls treatise on Notes & BIUs, uses this 
language: 'If a note or bill be made payable In a partlcular place, It Is to 
be treated as If made there, without référence to the place at which It is 
written or signed or dated.' Page 324. For the purpose of payment and the 
Incidents of payment, this is a sound proposition. Thus the bill In question 
Is directed to parties reslding in St. Louis, Mo., and contalns no statement 
whether It Is payable on time or at sight. It is, In law, a sight draft. 
Whether a sight draft Is payable immediately upon présentation, or whether 
days of grâce are allowed, and to what extent, is dlfferently held In différent 
States. Tlie law of Missouri, where this draft is payable, détermines that 
question In the présent Instance. The time, manner, and circumstances of 
présentation for acceptance or protest, the rate of Interest when this Is not 
speclfled In the bill, are points connected with the payment of the bill; and 
«re also Instances to lUustrate the meaning of the rule that the place of per- 
formance governs the bill. The same author, however, lays down the rule 
fhat tbe place of maklng the contract govems as to the formalitles necessary 
v.67F.no.4— 32 



498 FEDERAL REPORTER, Vol. 67. 

to the valldlty of the contract Thus, whether a contract shall be In wrltlng, 
or may be made by paroi, Is a formallty to be detennlned by the law of the 
place where It Is made. If valld there, the contract is binding, although the 
law of the place of performance may require the contract to be in wrltlng. 
Dacosta v. Davis, 24 N. J. Law, 319. So when a note was Indorsed in New 
Xork, although drawn and made payable In France, the Indorsee may recover 
against the payée and indorser upon a failure to accept, although by the laws 
of France such suit eannot be malntalned until after default in payment. 
Aymar v. Sheldon, 12 Wend. 439. So If a note, payable tn New York, be given 
In the State of Illinois, for money there lent, reservlng ten per cent, interest, 
whlch Is légal in that state, the note Is valld, although but seven per cent 
Interest Is allowed by the law of the former state. Miller v. TifCany, 1 Wall. 
810; Depau v. Humphreys, 8 Mart (N. S.) 1; Chapman v. Robertson, 6 Palge, 634; 
Andrews v. Pond, 13 Pet. 65. Matters bearlng upon the exécution, the in- 
terprétation, and the validity of a contract are determlned by the law of the 
place where the contract is made. Matters connected with its performance 
are regulated by the law prevaiUng at the place of performance. Matters 
respecting the remedy, such as the bringing of suits, admissibillty of évi- 
dence, statutes of limitation, dépend upon the law of the place where the suit 
is brought. A careful examination of the well-considered décisions of thls 
country and of England will sustain thèse positions." 

That case has been referred to, and the distinction is further 
brought ont in a later décision of the suprême court in Pritchard 
V. Norton, 106 U. S. 124, 1 Sup. Ct. 102. It is also referred to, and 
its doctrine is recognized as sound, in the case of Liverpool & G. 
W. Steam Go. v. Phénix Ins. Oc, 129 U. S. 397, 9 Sup. Ot 469, 
where Mr. Justice Gray reyiewa the American and English dé- 
cisions. His application of the rule may seem to be inconsistent 
with my conclusion in this case. The suprême court certainly 
held in that case that the law of the place of making the contract 
governed as to the validity of a stipulation by which one party 
agreed in advance to waive ail claim for damages by reason of a 
breach of the contract by the other party. The principle of that 
case would be applicable to the case we hâve in hand if the con- 
ditions were exactly the same; but they are not. That was a con- 
tract of a carrier for transportation of merchandise from New York 
to England. The performance begaii in New York, and was to hâve 
been final ly completed in England. There is a différence between 
the law of this country and the law of England as to the right 
of a carrier to exempt itself entirely from liability for damage 
caused by négligence of its servants. The suprême court applied 
the laws of this country, and nuUifled a provision in the bills of 
lading by which the carrier sought to be thus exempted. I do not 
think, under the principles recognized by the suprême court, the 
case would hâve been so decided if it had been a contract which 
was to hâve been entirely performed in England. The opinion 
makes it very plain that the court intended to reat ita décision upon 
the facts that the contract was made in New York, the shipowner 
having a place of business there, and the shipper being an American. 
The contract was single; its principal object, the transportation 
of goods, being one continuons act,to begin in New York,to be chieûy 
performed on the high seas, and to end at Liverpool; and there 
was nothing in the contract or surrounding circumstances tending 
to show that the parties looked to the law of England, or to any 
other law than that of the place where the oontraot was made. 
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The case of Scudder v. Bank is cited with approval by the su- 
prême court in the opinion of the suprême court in Coghlan v. 
Railroad Co., 142 U. S. 101, 12 Sup. Ct. 150. The syllabus reads: 

"When a contract for the payment of money at a future day, wlth Interest 
meanwhile payable semiannually, Is made in one place, and Is to be pei> 
formed In another, botli as to Interest and principal, and the interest before 
maturity is payable according to the légal rate In the place of performance, 
the presumption is, in the absence of attendant circumstances to show to the 
contrary, that the principal bears Interest after maturity at the same rate." 

And that is shown to be so, because the law of the place of 
performance governs the contract as to the manner of performance. 
The opinion is by Mr. Justice Harlan, and he reviews a great many 
décisions, and squarely recognizes the doctrine laid down by Judge 
Hunt and by Judge Matthews in the cases above referred to, and 
shows that it is in harmony with the décision of the suprême court 
by Judge Gray in the case of Liverpool & G. W. Steam Co. v. 
Phénix Ins. Co. 

The waiver of notice is in the policy itself, and the provisions of 
the statute must preyail, notwithstanding a waiver of notice in the 
contract; and that is upon a principle, recognized in a number of 
décisions of the suprême court of the United States, that parties 
cannot make a contract whereby the requirements of a statute which 
is made in pursuance of a gênerai policy can be evaded. This 
waiver of notice is contrary to the policy of the law of New York, 
and, although itis a provision made for the benefit of individuals,the 
individuals cannot, by their contracta, abrogate the positive pro- 
visions of a statute. The reasons for this rule are well stated by 
Mr. Justice Gray in the opinion of the suprême court in the case of 
Liverpool & G. W. Steam Co. v. Phénix Ins. Co., supra, in which it was 
held that the policy of the laws of this country is against carriers 
making contracts in advarice, securing exemption from liability for 
their own négligence. That was a case where the shipper expressly 
contracted to relieve the carrier from ail risk and ail liability re- 
sulting from the négligence of ofiScers or crew of the ship or agents 
of the company handling the merchandise. Notwithstanding that 
contract, the suprême court held that the laws of the country in 
which the contract was made forbid such contracts. It is certainly 
the policy of the New York law to prohibit Insurance companies 
from avoiding their policies for nonpayment of premiums where 
they fail to give the notice prescribed. I hold that the law of New 
York is applicable to this contract, and the défense la not suf- 
ficient, because it would not be a good défense in New York. The 
demurrer is sustained. 

Mr. Strudwick: I call your honor's attention also to the fact 
that the demurrer to the second, third, and fourth aiSnnative dé- 
fenses was rested in part upon the ground that by the provision of 
this policy the policy was incontestable after a certain length of 
time, and I submitted at the time the reasons why I did not think 
tbat clause woùld prohibit the setting up of thèse défenses if they 
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were otherwise ralid, and I wonld liïe to Know what conclusion 
your honor reached upon that proposition. 

The Court: I think the incontestable clause in the contract was 
intended to shut oflE such a défense as you hâve set forth in the 
second affirmatire défense after two annual premiums hâve been 
paid. I do not think the company would be bound by the clause, 
or precluded from contesting the liability within any length of 
time, unless the policy had been lived up to on both sides for two 
years. The second premium would hâve to be paid in order to 
give the insured the right to shut ofE a défense by virtue of that 
clause. 



ZION V. SOUTHEEN PAO. CO. 

(Circuit Court, D. Nevada. Marcb 18, 1895.) 

No. 68S. 

Carriers— Ejection op Passbnqbr — Excessive Damages. 

Plalntlff was ejected from a train at a station, but wlthout violence, be- 
cause the conductor was not satlsfied as to hls identlty with the original 
purchaser of the ticket, his signature being différent from the one made 
at the time of purchase. Plalntlff ofCered to write hls name agaln the 
same as It was on the ticket, but the conductor ref used. The conductor re- 
fused to retum the ticket, and plalntlff was put ofC by the conductor on 
the next division. The additional expense caused was slight, and the Jury 
was Instructed that ezemplary damages could not be glven. Setd, that a 
verdict of $1,700 was so excessive as to indlcate préjudice and bias. 

Action by J. M, Zion against the Southern Pacific Company for 
damages. There was a judgment for plaintifE, and défendant moved 
for a new trial. 

B. M. Clarke and Charles A. Jones, for plaintiff. 
J. L. Wines and W. E. F. Deal, for défendant 

HAWLEY, District Judge (orally). This action was brought by 
the plaintifE upon the 5th day of December, 1893, to recover dam- 
ages alleged to hâve been sustained by reason of his having been 
wrongfully ejected from a passenger car on defendant's railroad 
at Eeno, Nev., on April 3, 1893. The case was tried before a jury, 
and a verdict rendered in favor of plaintifE for $1,700. Défendant 
moves for a new trial upon the ground that the verdict is so excess- 
ive as to indicate passion, préjudice, and bias upon the part of the 
jury. 

The facts of the case are as foUows: 

The plaintifE is 46 years old, a marrîed man, and résides in Indi- 
ana, and is engaged in farming and growing fruits. He had a 
contract with D. Appleton & Oo., book publishers, for the sale of 
their Universal Geography at points west of the Rocky Mountains, 
and had been engaged in that business, ofl and on, for about 15 
years. On the 18th day of October, 1892, he purchased a tourist 
ticket in Chicago to San Diego and retum, for which he paid $104, 
which ticket was good over the road of défendant from Ogden, 
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Utah, to Los Angeles, CaJ., and retum, Bubject to the following, 
among other, conditions: 

"(5) It ta aot good for retum passage unless the holder Identifies blmself 
as the original purchaser, to the satisfaction of the authorlzed agent at the 
retum startlng point on or before date of departure retumlng; and when 
offlclally slgned, dated In Ink, and duly stamped on back hereof by «ald agent, 
thls ticket shall then be good only to date canceled In margln. [The time 
canceled In the margln had net expired.] (6) The holder will Identlf^ hlm- 
self as the original purchaser of thls ticket by wrltlng hls name, or by other 
means, If necessary, when required by conductors or agents." 

The ticket, upon its face, contained a description of the passenger, 
as to sex, size, âge, color of eyes, and character of beard, which, in 
ail thèse partie ulars, answered the description of the plaintifl. 
The plaintifif traveled upon this ticket from Chicago to San Diego 
unmolested. Upon his return he complied with the âfth condition 
thereof. His signature on the ticket at the time of purchase at 
Chicago and upon his retum at San Diego were substantially alike. 
He traveled upon his return on the defendant's road from Los An- 
geles to Lathrop. There he got a stop-over check; paid his fare 
from Lathrop to Berkley. The ticket entitled him to stop-over 
privilèges. After remaining in that city for about one month he 
bought a ticket to Sacramento, and checked his trunk to Colfax. 
At Sacramento he presented his regular ticket on the main Une 
of the defendant's road, over which he was entitled to ride. The 
couductor took off the coupon "Los Angeles to Ogden." After leav- 
ing Sacramento, plaintiff asked the conductor for a stop-over check 
at Colfax, as he wished to go to Nevada City, CaJ. The conductor 
took his ticket, and he was asked to sign his name on the con- 
ductor's mémorandum book, which he did. He signed his name 
with a différent signature from the signatiire on the ticket. The 
plaintiff testifled that when he signed his name at Chicago it was at 
a small window, with little space, and the initiais "J. M. Z." were 
lettered, while in writing his name for the conductor he wrote the 
initiais in the usual way. The conductor came back, and informed 
plaintiff that he could not issue a lay-over on that ticket Plaintiff 
said: "Is that so? Why not? That is pretty rough on me." The 
conductor said, "It ain't the same name that is on the ticket." Plain- 
tiff said: "Surely, you are mistaken. The name on the ticket is 
J. M. Zion, and my name is J. M. Zion, and I wrote my name on that 
pièce of paper. Do you doubt it? There might be some différence 
in the style of the signature, but that is my name; and, if you will 
please hand me back my ticket, I will write my name the same as it 
is on the ticket Then you can see whether it is my name or not" 
The conductor said, "No, you can't fool me that way." Plaintiff 
then said, "Probably you think I am lying about it, or forged it." 
The conductor replied, "It looks like it." This conversation oo- 
curred in the présence of several passengers. The conversation 
continued for some time. The conductor refused to return the 
coupon for Ogden, or to give a stop-over. When the train arrived 
at Colfax the conversation was renewed. Plaintiff got off the train 
with his valise and hatbox, and, at the request of the conductor, 
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wrote his name on loose sHps of paper, two or three différent ways^ 
but noue of the signatures bore a close resemblance to the signature 
on the ticket There was considérable excitement. The bell was 
rïnging, and passengers crowded around to see how the matter 
would terminate. The train commenced moving, and the con- 
ductor said, "They are just going to take water." Plaintifl hurried 
up, and succeeded in getting in the last coach. After the train 
left Colfax the conductor said to plaintifl: 

"I hare reœived a dispateh from Mr. Goodman, gênerai passenger agent of 
the road, that, If I am satisfied you are a scalper, not to allow you to proceed. 
I wlll haye to put you off unless you pay your fare." 

Plaintifl declined to pay his fare, stating that he had paid it once, 
and explained to the conductor under what surroundings he had 
signed the ticket in Chicago. He told the conductor that he did 
not want any trouble, and asked him to give a receipt for the 
coupon from Los Angeles to Ogden, which he had taken up and 
refused to return, so that it could be shown to the next conductor. 
The conductor refused to give any receipt, or to give up the ticket. 
This request and refusai were repeated several times. At Truckee, 
which is the end of the division, a new conductor came on the 
train. Plaintifl handed him the remaining part of his ticket, read- 
ing from Ogden to Chicago. The conductor said: "There is no 
transportation on that ôver my division. You will hâve to pay 
your fare or get off." This conductor treated plaintifl considerately 
and fairly. After he had taken up the ticket, he approached plain- 
tifl and said : "What is the trouble between you and the other con- 
ductor?" Wha* occurred thereafter is testified to by plaintifl as 
follows: 

"I told him what had passed, wliere I had been, when I left my home, in 
Berkley, and the trouble I had had wlth the conductor about the signature; 
told him I could satisfy him that I was J. M. Zion, and was wllllng to do 
anything reasonable. Then I showed him my hatbox,— I dldn't thinl: about 
it till afterwards,— that the name 'J. M. Zioti' was on the bottom. I showed 
him that. I had told the former conductor that I had put ail my papers In 
the trunk, but I thought I would look in my valise; and in the back part I 
found an old letter from D. Appleton, and a shipping receipt glven by the 
express company, and • * * a card addressed to 'J. M. Zion.' He wanted 
to know if there was anything else, so I took off my cuff, and showed the 
initiais inside, 'J. M. Z.' I dldn't want to get into any trouble, and said I 
wàs satisfied to do anything. I said: 'Are you not satisfied that I am J. M. 
Zion and entltled to ride on this train? Are you not absolutely positive that 
I am J. M. Zionî' He said: 'That is good évidence. I wlll telegraph back 
and find ouf" 

Nothing more was said until the train arrived at Reno, when 
the conductor approached plaintifl, and said: 

"Excuse me. I am very sorry to Inform you that you wlll hâve to pay your 
fare, or get ofC the train. I don't want you to thiuk I am acting on my 
own motion or Judgment I hâve received strict orders, and I will hâve to 
carry them out" 

After further conversation the conductor took the plaintifl by 
the arm off the train, without using any force or violence. The 
plaintifl was detained in Eeno two days, at an expense of f7.50. 
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After getting his trunk, and receiving money in answer to a tele- 
gram for f unds, he paid his f are to Ogden, f 29.50. 

On the trial, défendant admitted'that the ticket which the plain- 
tiff had was a regular passenger ticket, which entitled Mm to the 
riglits and privilèges of a regular passenger upon its train between 
the points designated therein. It was also admitted that défend- 
ant and its agents had no right to expel plaintiff from the train, 
and that its act in so doing was wrong. No exceptions were taken 
to the charge of the court. 

As to the measure of damages, the court charged the jury: 
"That under the pleadings and évidence in this case the plaintiff 
is entitled to recover as damages from the défendant the amount 
paid by him for the ticket from Reno to Ogden, • ♦ ♦ and the 
amount of expenses necessarily incurred by reason of his delay at 
Reno. • • ♦ He is also entitled to recover reasonable com- 
pensatory damages for being wrongfully and unlawfully expelled 
from the train at Reno. In estimating that amount you should 
take into considération ail the facts and circumstances in connec- 
tion with his expulsion from the train, • * ♦ whether any 
insults or indignities were at any time offéred to him by the con- 
ductors or agents of the défendant, and ail the facts and circum- 
stances which occurred upon the train, and which led to his being 
expelled from the train." That exemplary, vindictive, or punitive 
damages could not be given. That the jury could only award such 
damages as would fully, fairly, and justly compensate plaintiff for 
the indignities or humiliation, if any, which he received, in addi- 
tion to the actual expenses. The charge of the court is in sub- 
stantial accord with the universal current of décisions upon the 
measure of damages in such cases. The mère fact that plain- 
tiff was wrongfully and unlawfully expelled from the train author- 
ized the jury to flnd, independent of any other proof upon the sub- 
ject, that plaintiff had suflered feelings of humiliation, for which 
it should assess some damages; and if the expulsion is accom- 
panied by insuit, abuse, or undue violence, the jury is authorized 
to consider the injured feelings of the plaintiff, the indignities en- 
dnred while a passenger on the train, the humiliation and wounded 
pride which one in his condition in life and standing in the community 
wonld naturally expérience, and to award compensatory damages 
therefor. Quigley v. Railroad Co., 11 Nev. 351, 367; Gorman v. 
Southern Pac. Co., 97 Cal. 6, 31 Pac. 1112; Railway Co. v. Fix, 88 
Ind. 381, 389; McGinness v. Railway Co., 21 Mo. App. 399, 411; 
Carsten v. Railroad Co., 44 Minn. 454, 47 N. W. 49 ; Railway Co. v. 
Chisholm, 79 111. 585; Railroad Co. v. Connell, 127 HI. 419, 20 N. E. 
89; Paddock v. Railway Co., 37 Fed. 841; Du Laurans v. Railroad 
Co., 15 Minn. 49, 58 (Gil. 29); Railway Co. v. Rice, 38 Kan. 398, 16 
Pac. 817; Lucas v. Railroad Co., 98 Mich. 4, 56 N. W. 1039; Stutz 
v. Railway Co., 73 "Wis. 147, 40 N. W. 653; Boster v. Railway Co., 
36 W. Va. 324, 15 S. E. 158; Beach, Ry. Law, § 891, and authorities 
there cited. 

XJnder ail the facts and circumstances of this case, was the jury 
justified in assessing the damages at |1,700? Is the amount 
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awarded so excessive as to indicate passion, préjudice, or undue 
influence upon the part of the jury? With the exception of Bass 
V. Eaiiway Co., 42 Wis. 654, wMch was a case of extrême wrong, 
abuse, and violence, where the sum of $2,500 was allowed to stand, 
under the peculiar circumstances of liât case, my attention has 
not been called to any decided case wheve the appellate court has 
declined to interfère where the damages exceeded $1,000, in cases 
at ail analogous to the one in hand. An examination of the de- 
cided cases relative to the amount of damages rendered by juries 
for the wrongful expulsion of a passenger from a train for refusai 
to pay fare, when he has a ticket entitling him to ride, clearly 
shows that the verdict in this case is much greater than lias been 
allowed to stand. Verdicts, in such cases, which bave been sus- 
tained, as not excessive, range from $50 to $800. The following 
cases hâve been examined: (1) Where the judgment was less 
than $500: Eaiiway Co. v. Howerton, 127 Ind. 236, 26 N. E. 792; 
Eaiiway Co. v. McDonough, 53 Ind. 290; Eailroad Co. v. Johnson, 
67 111. 312; Eaiiway Co. v. Wilkes, 68 Tex. 619, 5 S. W. 491. (2) 
Where the judgment was $500: Gorman v. Southern Pac. Co., 97 
Cal. 1, 31 Pac. 1112; McGinness v. Eaiiway Co., 21 Mo. App. 399; 
Eaiiway Co. v. King, 88 Ga. 443, 14 S. E. 708; Du Laurans v. Eail- 
road Co., 15 Minn. 51 (Gil. 29); Boster v. Eaiiway Co., 36 W. Va. 
319, 15 S. E. 158. (3) Where the judgment was over $500, and 
not exceeding $800: Eaiiway Co. v. Myrtle, 51 Ind. 566; Eaiiway 
Co. V. Fix, 88 Ind. 382; Bailroad Co. v. Milligan, 50 Ind. 398; Gra- 
ham V. Eailroad Co., 66 Mo. 536. In the following cases judgments 
were held to be excessive: (1) For sums of $500 and under: Eail- 
road Co. V. Cunningham, 67 III. 316; Huntsman v. Eailwav Co., 20 
U. C. Q. B. 24; Finch v. Eailroad Co., 47 Minn. 36, 49 N. W. 329; 
McLean v. Eaiiway Co. (Minn.) 52 N. W. 966. (2) For the sum of 
$1,000: Eailroad Co. v. Parks, 18 111. 460; Eailroad Co. v. Van- 
atta, 21 111. 188; Eailroad Co. v. Peacock, 48 111. 257; Goins v. 
Eailroad Co., 59 Ga. 426; Eaiiway Co. v. Chisholm, 79 Hl. 585. (3) 
For sums above $1,000: Eailroad Co. v, Slusser, 19 Ohio St. 157; 
Eailroad Co. v. Grifûn, 68 111. 500; Doran v. Ferry Co. (City Ct 
Brook.) 19 N. Y. Supp. 172; Cunningham v. Power Co., 3 Wash. 
St 472, 28 Pac. 745; Palace-Car Co. v. Eeed, 75 IlL 125; Eailroad 
Co. V. Weaver, 16 Kan. 456; Quigley v. Eailroad Co., 11 Nev. 351. 

In several of the cited cases the facts were entirfely différent 
from the case at bar. In some the plaintifl suffered no îndignity 
or insuit. In others the plaintiff was at fault, but greater force 
was used in expelling the plaintiff than was necessary. In a few 
cases the plaintiff was expelled at a place where there was no 
station, the conductor acting in violation of the laws of the state 
where such expulsion occurred. In others more or less actual 
violence was used. In ail of thèse particulars the cases are not 
directly in point. But several of them are in many essential re- 
spects sîmilar to the présent case. In nearly ail the cases where 
the courts declared the verdicts to be excessive a new trial was 
granted without any discussion as to what amount would be proper 
for the jury to award. In the very nature of the cases, it would 
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be impossible to state any gênerai rule upon the sabject, a» each 
case would hâve to be decided upon its own peculiar facts and 
circumstances. It is well settled, however, that the court sboald 
never interfère upon the sole ground that the verdict is greater 
than the court would hâve given. It is the province of the jury 
to détermine the amount. In asseesing the damages in cases of 
this character, there is naturally a wide divergence of opinion 
among jurors. Some latitude must be allowed to the jury in 
ûxing the amount upon a fair, just, and reasonable basis. Unlesa 
It is clearly shown, to the satisfaction of the court, that the jury, 
in the détermination of the case, were inâuenced by passion, préj- 
udice, or some improper motive, the court ought not to interfère; 
but where it is apparent that the jury were governed by such in- 
fluences, or acted under a misapprehension of their duty or of the 
facts of the case, it is not only proper, but it is the duty of the 
court, to interfère. It is évident that the jurors in this case were 
not misled as to their duty in the premises. The court charged 
the jury to take into considération the fact that the ticket consti- 
tuted a contract between plaintiff and défendant; that by the terms 
of the ticket the plaintiff was required to identify himself as the 
original purchaser thereof, by writing his name, or by other means, 
when so required by the conductor or agents of the railroad; that 
the conductor had the right, and it was his duty, to require the 
plaintiff, if there were doubts as to his identity, to sign his name 
and make such other proof as was proper, in order to identify him- 
self as the holder of the ticket; that they should consider whether 
the conductors, or either of them, exceeded their duty in this re- 
spect, — whether they offered any insulta or indignities, or simply 
made the necessary inquiries; that the conductors, in acting upon 
appearances, were acting at the péril of the corporation, and that 
if it afterwards turned out, as it did in this case, that they acted 
upon an erroneous impression as to the facts, then, no matter how 
much they were mistaken, nor how honestly they may hâve acted 
under the belief that plaintiff had not paid for his ticket, nor how 
little force was used in ejecting plaintiff, the act was nevertheless 
unlawful and wrong, and for any injury which the plaintiff re- 
ceived he is entitled to full compensation and nothing more. 

It was contended by def endant's counsel that no indignities, other 
than the mère fact of expelling plaintiff from the car, were shown 
by the évidence; that the remarks made by the first conductor, to 
the effect that it looked like the plaintiff was lying, or had forged 
the ticket, were provoked by the language and conduct of the 
plaintiff himself. The jury evidently did not accept this view. 
There was some slight conflict in the testimony, but the jury were 
fully justified in accepting the plaintiff 's version as to what oc- 
curred. By referring to the testimony, it will be observed that the 
conductor was at fault It was his duty to be courteous, polite, 
and civil. The plaintiff was explaining to him in a respectful 
manner that he was the original purchaser of the ticket; that his 
nam^ was J. M. Zion; that his signature on the ticket was not 
signed in the usual manner owing to the fact that there was but 
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Ijfttle space in the window of the office, and said to the conductor 
tbat if the ticket was given back to him he would write his name 
the same as it is written on the ticket, whereupon the conductor 
said, "No, you can't fool me that way." Hère is a direct insinuation 
that plaintiff wa^ not acting honestly; that he was trying to deceive 
the conductor; that he intended to fool him by imitating the 
signature. With such an insinuation, it was natural for the plain- 
Hff to reply, "Probably you think I am lying about it, or forged it," 
and the thought of the conductor when he told the plaintiff, "You 
can't fool me," found expression in the answer, "It looks like it." 
The language of the conductor cast reflection upon the honor and 
integrity of the plaintiff, and must hâve been so considered by the 
other passengers who heard ail the remarks. It is unnecessary to 
review the évidence as to what oçcurred at Oolfax. As to every- 
thing that passed between the first conductor and the plaintiff, it 
may be conceded that the plaintiff was not entirely free from blâme. 
It is perhaps true that if the plaintiff had not become excited, and 
had thought of his hatbox, with his name printed thereon, and the 
cuffs, with his initiais, and had searched his valise for letters, and 
had exhibited ail thèse proofs, the conductor would hâve been satis- 
fied, and no further trouble would hâve oçcurred. But the plain- 
tiff was not to blâme for becoming excited. In McGinness v. Rail- 
way Co., supra, the conductor, after taking the ticket from the 
passenger, told him that the ticket was forged or tampered with, 
and, if he did not alter it, somebody else did. The court said: 
"This was a most unmanly innuendo, wholly unwarranted by the cir- 
cumstances, and grossly offensive and insulting to any gentleman 
of ordinary sensibility and pride." Any man of spirit would nat- 
urally become excited under snch circumstances. To a man of 
ordinary sensibility and self-respect, it is always humiliating, in 
the présence of others, to be arraigned by a conductor about his 
right of passage. The indignity is much great^r when statements 
affecting his honor, integrity, and truthfulness are directly or im- 
pliedly made. Moreover, the first conductor was at fanlt in ref using 
to retum the coupon from "Los Angeles to Ogden," thus depriving 
the plaintiff from making satisfactory proof of his right to travel 
thereon. Under the rules of law heretofore announced, the défend- 
ant is responsible for the indignities offered by its agents to plain- 
tiff while a passenger upon its train, as well as for the act of 
expulsion therefrom. The acts and conduct of the two conductors 
cannot be segregated, as was suggested by counsel for défend- 
ant, and the act of the second conductor, who expelled plain- 
tiff from the train, alone be considered. Ail damage sustained 
by plaintiff as the direct and natural conséquence of the fault of 
the first conductor in refusing to give plaintiff the coupon from 
"Los Angeles to Ogden," or a check as évidence thereof, was a 
proper matter for the considération of the jury. Yorton v. Eail- 
way Co., 62 Wis. 367, 21 N. W. 516, and 23 N. W. 401; 2 Sedg. Dam. 
§ 865. Notwithstanding the fault of the first conductor in this 
respect, the second conductor onght not to hâve put the plaintiff 
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flff, if the proofs offered tO Um were of such a character as to sat- 
îsfj him that the plaintiff was entitled to ride. Railway Co. t. 
King, 88 Ga. 443, 14 S. E. 708. 

But the question still remains as to whether or not the verdict 
for $1,700 is excessive. The jury was especially admonished by 
the court that the damages must be conflned to a reasonable com- 
pensation, and that nothing could be added as punitory damages, 
by way of punishment. It is impossible to reconcile the verdict 
"with the charge. The jury must hâve been actuated to some 
extent, at least, by a bias or préjudice against the défendant On 
no other theory can the amount of the verdict be explained. While 
the court is disposed to allow great latitude in the assessment of 
damages, in cases of this character, it is unwilling to give its sanc- 
tion to any excessive verdict. As was said by the suprême court 
in Railroad v. Parks, 18 Hl. 460: 

"We cannot besitate to say that the damages allowed are grossly • • • 
excessive. Although, In a case of this kind, this court wiU interfère with a 
verdict wlth great reluctance, yet we will not hesitate to do so where it is 
-apparent at first blush that the jury hâve misapprehended the law of the 
case, or misunderstood the facts, or else hâve been Influenced by their pas- 
sions or their préjudices rather than the law and the facts. It Is not the duty 
of courts to enforce the arbitrary edicts of juries, but It Is their duty to 
flrmly and fearlessly stand between the party and the Jury whenever it is 
manifest that the party has been made a victlm to their préjudices. In this 
class of cases great latitude should no doubt be allowed to juries in their esti- 
mate of the damages, but to this there must be a limlt; and, should we refuse 
to interfère in this case, It would be équivalent to saying to juries, in ail 
cases of this kind, 'We will shut our eyes to the facts of the case, and let 
Jfou work your will with ail parties placed In your hands. Now, do with them 
as you please. We will not interfère.' " 

Juries must be made to understand that an excessive verdict is 
really prejudicial to the plaintiff in the action, resulting in delays 
and in new trials, involving unnecessary loss of time and additional 
and useless expense. In considération of ail the facts, after a 
thorough review of the authorities, it is ordered that the motion for 
a new trial be, and the same is hereby, granted, unless the plaintiff, 
within five days, remits the amount of damages in excess of |850, 
and if the same is remitted the new trial will be denied. 



FINALYSON v. UTICA MINING & MILLING CO. 

(Ch-cuit Court of Appeals, Blghth Circuit March 28, 1895.) 

No. 4T4. 

>L Master and Sbkvant— Rulb ov Safe Place. 

The rule requiring a master to provide a reasonably safe place In 
wUich his servant may pérform his service does not apply to cases in 
whlch the very work the servant is employed to do consists In making 
a dangerons place safe^ or in constantiy changing the character of the 
place for safety, as the work progresses, but in such cases the servant 
assumes the risk of the dangerous place, and of the Increase of danger 
caused by the work. 

* Same— Fall oï Earth in Mine. 

In an action against' a mining company for negligently causlng the 
death of ône F., it appeared that F., while at work in preparing a place to 
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set a tlmber to make a level In a mine safe for the workmen, had been 
kllled by a fall of a mass of earth that was uncovered by a blast flred a 
Bbort time before by a miner named A. After the blast A. worked wltb a 
pick for an bour to get tbis mass down, and was about to blast It down 
wben the foreman came along, and A. told hlm that this was a treacherous 
chunk, and he replied that he could get It down, and took a plck and tried 
In vain to do so. The foreman then said that there was lots of tlme and 
that tbey would lose the smeltlng ore In sight if they blasted it down 
then, and both men went to work picking up and sackiug ore alongside 
of the mass of earth, wbere, If it fell, It must strike them nnless they could 
fortunately Jump from under It. About twenty minutes after they com- 
menced to pick up and sack the ore, T. came along to tlmber the level, and 
asked the foreman where he should eut the noteh for the next stuU, and 
the foreman pointed to a place lower than and a llttle to one slde of the 
mass that feU. F. sat down directly under the mass of earth which fell, 
and commenced to drill the noteh, and after he had drilled in the wall for 
about half an hour the mass fell and kllled him and Injureâ A. SOd, that 
there was not sufflcient évidence of négligence of the défendant to sustain 
a verdict for the plalntiff. Caldwell, Circuit Judge, dlssentlng. 

In Error to the Circuit Court of the United States for the District 
of Colorado. 

Thia was an action by Mary Finalyson apjainst the Utiea Mining & 
Milling Company to recorer damages for causing the death of plain- 
tiff's husband. The circuit court directed a verdict for the défendant 
Plaîntiff brings error. 

On March 28, 1893, Daniel Finalyson, who was in the employment of the 
Utica Mining & Milling Company, a corporation, the défendant In error in 
thls case, was so Injured by the fall of a mass of stlcky mud and other 
material weighlng about 1,200 poimds, whicb composed a portion of a vdn 
in the Utica mine and is called gouge, that he died. Mary Finalyson, the 
plaintlff In error, Is the wldow of Daniel, and she brought thls action under 
the statutes of Colorado to recover damages for the aileged négligence of 
the Company that she averred caused thls death. The négligence she allèges 
In her pétition Is that the entry In the mine where Finalyson was at work 
was imperfectly constructed, unsafe, and defectlvely timbered; that it was 
the duty of the company to prépare a safely-tlmbered place, and to keep and 
malntain the entry in good repalr and order, or the tlmbers thereof la sucb 
good repair and quantity as to protect the lives of Finalyson and his co- 
laborers, but that the company condueted itself so negllgently in the pro- 
curement and érection of tlmbers to be used in sald mine, and In the prépara- 
tion of places where the mlners were compelled to work, as to leave the 
place where Finalyson was to work In an unfit and dangerous condition; 
that the company knew of this condition, and that this négligence caused 
the Injury. Thèse allégations were denled by the answer. 

The évidence disclosed the foUowIng facts: A level called the 400-foot level 
had been drlven In thls mine, and tbe mlners were stoping the ore from the 
roof of this level. Eoles were drilled and chargea wlth explosives, which 
were flred, and In that way the ore bodies were shot down and fell Into 
the level below, or upon a staging built over It The original roof of thls 
levé! was about seven feet above its floor, and when the mlners had shot 
down the material as hlgh as they could convenlently work from the level 
Itself and the material that accumulated In It, they constructed of tlmbers 
a staging or second floor, about six feet above the bottom of the level, so 
that the men could work In the drift below thls floor whlle those above it 
were stoping down the ore hlgher up in the veto. After ore bodies had 
been removed to a considérable height, the workmen erected at convenient 
distances uprlght posts at each end of a mudsill, wblcb was laid across tbe 
floor of the level, placed a cap upon thèse posts, and then laid a floorlog 
of llght sticks of tlmber from cap to cap. The mlners then worked In tho 
drIft below thls flooring removlng the material that had accumulated there, 
and passing to and fro, whlle those above it were taklng out the ore bodies 
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from the veln above. Thls tlmberlng had been completed along thUi lerrt 
to wltbin 25 feet of the place of the accident From thls point to a place 
wlthln 8 feet of the place of the accident, stulls or heavy timberB, the end» 
of whlch rested In notches eut In the respective walls of the veln, had been 
placed across thls level, and upon thèse the light sticks of timber had been 
placed to make the necessary flooring. iTp to thls point, 8 feet distant from 
the place of the accident, the ore bodles in the vein had been taken down to 
a height varylng from 20 to 65 feet from the floor of the level. In thls 
space of 8 feet the workmen were engaged in shootlng down the ore from 
the original roof of the level, and puttlng in the tlmberlng, working forward 
along thls roof as fast as the ore bodies were removed to a height beyond 
their reach. Wlthln thls 8 feet the level below had become flUed wlth 
materials that had fallen from above to a height of 6 feet, so that the work- 
men could stand upon thls material to take out the ore bodles along the 
roof. One Beed was the superlntendent of the company, and one Talbert 
was the underground foreman, who hlred and discharged men, and told 
them when and where to work and what to do. In the forenoon of the day 
of the accident one Austln, a fellow servant of Finalyson, put a blast Into 
the breast of thls stoping Just above the original roof of the level, and shot 
down a body of material. When he retumed after dlnner, he dlscovered for 
the first time that thls blast had opened up on the foot wall of the vein, Just 
where the roof had been, a mass of gouge 3 feet long, 2 feet wlde, and 18 
inctaes thick. Thls mass had not been visible until after the moming blast 
had been flred. Austln took his pick, and worked at It for nearly an hour, 
but could not get it down, anâ was about to get his drllls and hammer to 
shoot it down, when the foreman, Talbert, came along, and Austln told hlm 
that thls was a treacherous looklng chunk. Talbert sald: "You can get that 
down." Austln said he could not Talbert then took a pick, and tried to get 
It down himself, but he could not He then remarked: "There is lots of time; 
if we shoot that, we lose the smeltlng ore that is alongside of It." Thereupon 
both men went to work picklng up and sacklng the ore. They worked so 
close to thls mass of gouge that if it fell It must Inevltably fall upon their 
bodies, unless they fortunately Jumped from under it but Austln testifled 
that he was not satisfied, and thought it mlght fall at any time. Finalyson 
had been at work in thls mine for two years. He was employed in any work 
requlred to be done in the mine, but generally worked at tlmberlng, because 
he was more apt than others at that work. About 20 minutes after Austln 
and Talbert had tried to get thls gouge down, Finalyson came along, asked 
Talbert where he should eut the hltch or notch for the next stull so as to hâve 
it on a level wlth those already In place, and Talbert pointed to a place on 
the foot wall a little lower than, and a little to one slde of, this gouge,— a 
place that was nelther In nor under It. Finalyson then cleared away a place, 
and sat down wlth his back and sboulders against this chunk, and commenced 
to drlll in the foot wall a place for the notch. After he had drilled away In 
thls wall for half an hour the mass of gouge fell upon and injured hlm. 
Upon thls State of facts the court below held that there was no évidence of 
négligence on the part of the company, dlrected a verdict In its favor, and 
entered judgment accordingly. Thls rullng is the error assigned. 

H. B. Johnson, for plaintifE in error. 

Willard Teller, Harper M. Orahood, and Edward B. Morgan, for 
défendant in error. 

Before CALDWELL, SANBORN, and THAYER, Circuit Judges. 

SAIsBORN, Circuit Judge, after stating the facts, delirered the 
opinion of the court 

In granting the motion of the mining company to direct a verdict 
lu its favor, Judge Hallett, who tried thia case in the court below, 
dedared that it was immaterial in his opinion whether the foreman 
was or was not a vice principal of the company, and that if he had 
been its président there would hâve been no évidence of négligence in 
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this case that would warrant a yerdict against tlie company. We 
hâve been forced to the conclusion that this niling was right on two 
grounds: (1) Because the ordinary rule of "safe place" cannot be 
justly applied to this case; and (2) because there is no évidence in 
the case that vs'ould warrant a verdict that the company or the fore- 
man was guilty of actionable négligence. 

It is the gênerai rule that it is the duty of the master to exercise 
ordinary care to provide a reasonably safe place in which the servant 
may perform his service. Eailway Co. v. Jarvi, 53 Fed. 65, 3 C. C. 
A. 433, 10 U. S. App. 439. But this rule cannot be justly applied 
to cases in which the very work the servants are employed to do 
consists in making a dangerous place safe, or in constantly chan- 
ging the character of the place for safety as the work progresses. The 
duty of the master does not extend to keeping sucb a place safe at 
every moment of time as the work progresses. The servant assumes 
the ordinary risks and dangers of his employment that are known to 
him, and those that might be known to him by the exercise of ordinary 
care and f oreseight When he engages in the work of making a place 
that is known to be dangerous, safe, or in a work that in its progress 
necessarily changes the character for safety of the place in which 
it is performed as the work progresses, the hazard of the dangerous 
place and the increased hazard of the place made dangerous by the 
work are the ordinary and known dangers of such a place, and by his 
acceptance of the employment the servant necessarily assumes them. 
Armour v. Hahn, 111 U, S. 313, 318, 4 Sup. Ct 433; City of Minne- 
apolis v. Lundin, 58 Fed. 525, 529, 7 0. C. A. 344, 19 U. S. App. 245; 
Railway Co. v. Jackson, 12 C. 0. A. 507, 65 Fed. 48. In Armour v. 
Hahn, supra, the foreman of the carpenters at work upon a build- 
ing in process of érection directed two of them to push a joist ont to 
the end of timbers which rested upon and projected 16 inches beyond 
the wall of the building. One of the carpenters in obeying this 
order stepped on the projecting part of one of the timbers, which 
tipped up, and he fell, and was injured. Mr. Justice Gray, in de- 
livering the opinion of the suprême court, said: 

"There Is no évidence tending to prove any négligence on the part of the 
flrm of which the défendant was a member, or of their superintendent, or of 
the foreman of the gang of carpenters. The obligation of a master to pro- 
vide reasonably safe places and structures for his servants to work upon 
does not Impose upon him the duty, as towards them, of keeping a building, 
which they are employed in erectlng, In a safe condition at every moment of 
their worlj, so far as Its safety dépends upon the due performance of that 
work by them and thelr fellows." 

In City of Minneapolis v. Lundin, supra, a servant was hurt while 
at work in the construction of a sewer, because the place in which he 
was injured had been made dangerous by the prosecution of the work. 
This court declared that: 

"The comparative safety of the place where each man worked was neces- 
sarily constantly varied by the progress of the work, and the duty of the 
master did not extend to keeping every place where each workman labored 
safe at every moment of its progress." 

And in Railway Co. v. Jackson, supra, a servant was employed by 
a railroad company to assist in taking up and removing a railroad 
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tiack in the night to save the railroad from the encroachments of a 
flood in a river. He was injured by the stumble and fall of a co- 
workman over some obstruction on the surface of the ground, as 
they, with others, were hurriedly carrying a rail away from the dis- 
mantled track. He complained that the company was négligent in 
furnishing a safe place, because it had not sufficiently lighted the 
place in which he was workîng, and had permitted the surface of the 
ground to be coTered with unnecessary obstructions. But this court 
held that the doctrine of "safe place" had no application to this case, 
and declared that: 

"It frequently happens that men are employed to tear down buildings or 
other structures, or to repalr them after they hâve become Insecure, or, It 
may be, that the work undertaken by the employé is of a klnd that Is calcu- 
lated to render the premises or place of performance for the time belng to 
some extent insecure. In cases such as thèse the servant undoubtedly as- 
sumes the Increased hazard growlng out of the détective or Insecure condition 
of the place where he is required to exercise his («Illng, and the doctrine 
above stated cannot be properly applied." 

Thèse cases warrant the instruction given by the court below. 
Austln and Finalyson were engaged in stoping ont ore and timbering 
the space opened by the stoping. The blasting necessarily made the 
place opened by it insecure. There was constant danger of the fall 
of material loosened by the blast The mass which fell was not vis- 
ible or dangerous until the moming blast disclosed it. Not only this, 
but it was probably the very work of making this place safe, that Fin- 
alyson himself performed, that was the immédiate cause of the acci- 
dent. The gouge had resisted the efforts of workmen with picks, but 
it was doubtless loosened from its place by the jarring of the foot wall 
upon which it rested by Finalyson's drilling. It was not the négli- 
gence of the company or its foreman, but the necessary progress of 
this work, that made the place dangerous, and the dangers from the 
fall of thèse loosened materials, which some one must take in order 
that the timber should be placed in the mine at ail, Finalyson vol un- 
tarily assumed when he entered upon this employment. 

The case of Railway Co. v. Jarvi, 3 C. C. A. 433, 53 Fed. 65, 70, 
cited by appellant, was not of this character. In that case a miner, 
who was working about a hundred yards from the place in which he 
was injured, went out through a passageway to get a car, and was in- 
jured by a rock which fell from the roof of the slope as he was pass- 
ing under it. It was necessary for him to pass under this roof to 
get his cars and to go to and from his work. The railway company 
knew that this roof was composed of treacherous rock, and that it 
was a roof that might possibly fall and that needed watching. The 
only way such a roof could be properly tested was by sounding it 
with the hand or with a pick or cane, and there was no évidence that 
this roof had been so tested for weeks. Upon this state of facts this 
court held that there was some évidence of négligence on the part 
of the company, and applied to the case the mie of "safe place." But 
the roof which fell in that case had long been completed by the rail- 
way company, and was fumished to Jarvi as a safe cover for a way 
through which his duties required him to pass. He had no work to 
perform in making it safe, or in changing the character for safety in 



ÔÎ2 JÏIDERAL EEPORTEB, VoL 67. 

which the company furnished and maintained it On the other hand, 
in the case at bar Austin and Pinalysoû were engagea in removing 
ore from thé breast of the stope, and in makiug the place from which 
it waa removed safe for subséquent work. The very timbering upon 
which Pinalyson was engaged was the work of making a place safe 
that was necessarily made dangerous by the progress of the work. 
The complaint in this case is that the master was négligent because it 
did not, before Finalyson commenced to timber, safely timber and 
make safe a place necessarily made dangerous by the progress of the 
work, which it had employed Finalyson himself and his fiellow serv- 
ants to make safe. In other words, the complaint is that the master 
was négligent because it did not render unnecessary the work it 
employed the servant to do, before he commenced to do it The dis- 
tinction between this and the Jarvi Case is marked and clear, and in 
our opinion it brings it squarely within the other dass of cases to 
which we hâve aiready referred. 

There is another reason why this case is not ruled by the Jarvi 
Case, and it is that this record discloses no évidence of négligence of 
the company or its foreman that would warrant a verdict. The nég- 
ligence which charged the railway company in the Jarvi Case was its 
failure to inspect and sound with the hand or with a pick or cane the 
roof of a flnished way through which its employés were constantly 
passing. There was no such négligence in the case at bar. Both the 
foreman and the man who was engaged in blasting tested with a pick 
the mass which fell upon Finalyson, and strove vigorously but in vain 
to bring it down, within an hour of the accident that befell him. It 
is only an in jury that could hâve been foreseen and reasonably antici- 
pated as the natural and probable resuit of an act of négligence that 
is actionable. Railway Co. v. Elliott, 5 C. 0. A. 347, 55 Fed. 949; 
Railway Co. v. Kellogg, 94 U. S. 469; Hoag v. Railroad Co., 85 Pa. 
St. 293, 298, 299. 

Who that had tried with a pick to break ofl from the foot wall and 
bring down this 1,200 pounds of earth, and had tried in vain, could 
hâve reasonably anticipated that it would fall of its own weight with- 
in an hour? It is true that one witness, Austin, says that he was 
not satisfled with the trial, and thought it might fall at any time, but 
he testifles that he did not after the trial make this statement to the 
foreman nor to Finalyson. The following is a portion of his cross- 
examination: 

"Q. From the tlme you went there, one o'clock to two o'clock, wbat were yon 
doing? A. I was plcking down the shot Q. Trylng to get this mass down, 
and did not succeed? A. Yes; and Mr. Talbert. Q. How long did Mr. Tal- 
bert work at It trylng to get It down? A. A minute or so. Q. And could he 
get it down 7 A. No, sir. Q. What did Mr. Talbert say about it, now? A. 
He says, 'There Is lots of tlme; If we shoot that we lose this smeltlnjr ore 
that is alongside of It' Q. What else? A. Then we started. Q. I mean la 
that ail he sald thenî A. That Is ail he sald then. Q. 'Dldn't you and he dls- 
cuss the question whether It was llkely to fall or not? A. No, sir. Q. Noth- 
Ing sald about It? A. No, sir; not to my knowledge. Q. After you had tried 
It that way, you were both satisfled It was not likely to fall, was not you? 
A. No, sir; I was not satisfled, because I thought it mlght faU any tlme. Q. 
Did you think It was dangerous, and likely to fall then? A. Yes, sir; if I 
did not I would not waut to put this hole In. Q. Tou w«it and aat rlght 
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down where It could fall on your body? A. Tes, Blr; afterwarda. Q. Al- 
though you thought at that time, It was llable to fall any time? A. I was not 
«itting. Q. You say there was not anything said between you It was not 
likely to fall after you tried It? A. No, sir; not to my knowledge. Q. Ton 
went and stood wbere it could fall on your body, and Talbert went and stood 
where It could fall on hlm, didn't he? A. Yes, sir." 

Actions speak louder and more truthfully than words, and the 
acts of Austin and the foreman conclusively prove to our minds that 
they did not anticipate any such residt as the fall of this mass of 
earth. ' They stationed themselves at work opposite and beneath it, 
Bo that if it fell it must strike their bodies, unless they could fortu- 
nately jump from nnder it. Finalyson evidently did not anticipate 
its fall. If he had, he would not hâve seated himself beneath it to drill 
a hole that was aside from it, and that he might hâve drilled as well 
from its opposite side, where the falling mass could not hâve struck 
him. After a careful perusal of ail the évidence in this case, we are 
of the opinion that there is none hère that would sustain a verdict 
that this Company or the foreman was guilty of any négligence that 
a man of ordinary prudence could hâve reasonably anticipated would 
resuit in this injury. The judgment below is afiirmed, with costs. 

GALDWELL, Circuit Judge (dissenting). The majority opinion 
does not question the f act that Talbert, the foreman of the mine, was 
a vice principal of the mining company, and upon that question, 
therefore, there is no différence of opinion. 

The flrst question to be decided is: What duty does a mining 
company owe its employés who are engaged in carrying on the work 
of mining, underground? This is not a new question in this court. 
In the case of Kailway Co. v. Jarvi, 3 C. C. A. 433, 53 Fed. 65, a miner 
was injured by the fall of a rock from the roof of the mine, and, in 
afflrming judgment he had recovered for the injury he received, this 
court, in deâning the duty of a mining company to its employés, said : 

"It is the duty of the employer to exercise ordinary care to provide a rea- 
sonably safe place In whlch his employé may perform hls service. It is hls 
duty to use diligence to Iseep this place In a reasonably safe condition, so 
that his servant may not be exposed to unnecessary and unreasonable rislis. 
The care and diligence required of the master Is such as a reasonably pru- 
dent man would exercise under like clrcumstances in order to prptect hls 
servants from Injury. It must be commensurate with the character of the 
service required, and with the dangers that a reasonably prudent man would 
apprehend under the clrcumstances of each particular case. Obviously, a far 
hlgher degree of care and diligence Is demanded of the master who places his 
servant at work digging coal beneath overhanglng masses of rock and 
earth In a mine than of him who places hls employé on the surface of the 
earth, where danger from superincumbent masses is not to be apprehended. 
A reasonably prudent man would exercise grreater care and watchfulness 
In the former than In the latter case, and, throughout ail the varied occupa- 
tions of mankind, the greater the danger that a reasonably Intelligent and 
prudent man would apprehend, the higher is the degree of care and dili- 
gence the law requires of the master in the protection of the servant. For 
a failure to exercise this care, resulting in the Injury of the employé, the 
employer Is liable; and this duty and liabUity extend, not only to the un- 
reasonable and unnecessary risks that are known to the employer, but to 
such as a reasonably prudent man in the exercise of ordinary diligence- 
diligence proportionate to the occasion— would hâve known and appre- 
hended. Cook V. Eailroad Co., 34 MInn. 45, 24 N. W. 311; Hayden Vv Manu- 
tacturlng Co., 29 Coim. 548; Noyés v. Smith, 28 Vt 59; Gibson v. Ballroad 
v.67F.no.4— 33 
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Co., 46 Mo. 163; NàdàùT. liUmber Co. (Wls.) 43 N. W. 1135, 113T; Hutchln- 
son V. Rallr<Ja(î Co., 5 Exch. 343; Huddleston v. Machine Shop, 106 Mass. 
282; Stiow v. Railroad Co., 8 Allen, 441; Sullivan v. Manufacturlng Co., 
113 Mass. 398; Ryaja v. Fowler, 24 N. Y. 410; Patterson v. Kailway Co., 
76 Pa, St 389; Swoboda v. Ward, 40 Mlch. 420." 

And after stating that it is the duty of the servant to exercise that 
degree of Câre which a reasonably prudent person would employ un- 
der like circumstances in order to protect himself from injury, tlie 
opinion proceeds : 

"But tlie degrees of care In the use of a place In whIch work Is to be donc, 
or In the use of other instrumentalitiea for its performance, required of the 
master and servant In a partlcular case, may be, and generally are, widely 
différent. Each Is required to exercise that degree of care In the perform- 
ance of hls duty which a reasonably prudent pereon would use under like 
circumstances; but the circumstances In whlch the master Is placed are gen- 
erally so widely difCerent from those surrounding the servant, and the prlmary 
duty of uslng care to furnlsh a reasonably safe place for others is so much 
higher than Qie duty of the servant to use reasonable care to protect himself 
in a case where the prlmary duty of providing a safe place or safe ma- 
chlnery rests on the master that a reasonably prudent person would ordl- 
narlly use a higher degree of care to keep the place of work reasonably 
safe if placed In the position of the master who fumishes it than if placed 
in that of the servant who occupies it Of the master is required a care 
ajid diligence In the préparation and subséquent inspection of such a place 
as a room la a mine that is not, in the first instance, demanded of the 
servant The former must watch, Inspect, and care for the slopes through 
whlch and in whlch the servants work as à person charged with the duty 
of keeping them reasonably safe would do. The latter has a right to pré- 
sume, when directed to work in a partlcular place, tlnat the master has 
performed his duty, and to proceed with hls work In reliance upon thls 
assumptlon, unless a reasonably prudent and Intelligent man, in the per- 
formance of his work as a miner, would hâve learned facts from whlch he 
would hâve apprehended danger to himself. Russell v. Bailway Oo., 32 
MInn. 230, 20 N. W. 147; Hutchinson v. Eailroad Oo., 5 Exch. 343; Gibson 
V. Railroad Ce, 46 Mo. 163; Cook v. Eailroad Co., 34 Mlnn. 47, 24 N. W. 311." 

The Sound doctrine on this subject is comprehensiyely and forcibly 
stated by Mr. Justice Field in delivering the unanimous judgment of 
the suprême court in the récent case of Mather v. Rillston, 15 Sup. 
et 4G4 That was an action to recover damages for injuries sus- 
tained by the plaintifl from the explosion of powder and caps in an 
iron mine at Ironwood in Michigan, stored in a room in which the 
plaintifif was working. Expressing the duties and obligations that 
mine owners owed their employés, the court said : 

"Ail occupations producing articles or works of necesslty, utility, or con- 
venienee may undoubtedly be carried on, and compétent persons, famillar 
with the business and having sufficient skill therein, may properly be em- 
ployed upon them; but in such cases, where the occupation Is attended with 
danger to life, body,* or llmb, it is Incumbent on the promoters thereof, and 
the employers of others thereon, to take ail reasonable and needed précau- 
tions to secure safety to the persons engagea in their prosecution; and for 
any négligence in this respect from which injury foUows to the persons 
engagea, the promoters or the employers may be held responsible and 
mulcted to the estent of the injury inflicted. The explosive nature of the 
materials used In thls case, and the constant danger of their explosion 
from beat or collision, as already explalned, was weU known to the em- 
ployers, and was a contlnuing admonition to them to take every précau- 
tion to guard against explosions. Occupations, however important, which 
cannot be conducted wlthout necessary danger to Ufe, body, or limb, should 
not be prosecuted at ail without ail reasonable précautions against such 
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dangers afforded by science; The neceséary danger attendlng them shonUI 
operate as a prohibition to their pursult without auch safeguards. Indeed, 
we tliinlc it may be laid down as a légal prlnciple that in ail occupations 
which are attended witlj great and unusual danger there must be used ail 
appliances reàdily attainable known to Bclence for the prévention of acci- 
dents, and that the neglect to provide such readlly attainable appliances 
will be regarded as proof of culpable négligence. If an occupation attended 
with danger can be prosecuted by proper précautions without fatal résulta, 
such précautions must be taken by the promoters of the pursult or employ- 
ers of laborers thereon. Liability for injuries foUowlng a disregard of 
such précautions wiH otherwlse be incurred, and this fact should not be 
lost sight of. So, too, if persons engaged in dangerous occupations are not 
informed of the accompanying dangers by the promoters thereof, or by the 
employers of laborers thereon, and such laborers remain In Ignorance of 
the dangers and suffer in conséquence, the employers will also be charge- 
able for the injuries sustained. Both of thèse positions should be borne con- 
etantly in mind by those who engage laborers or agents In dangerous occupa- 
tions, and by the laborers themselves as reminders of the duty owing to 
them. Thèse two conditions of liability of parties employing laborers in 
hazardous occupations are of the highest Importance, and should be in ail 
cases strictly enforced." 

The doctrine that a mining company can send its employés into 
the bowels of the earth to conduct its mining opérations without 
making any provision for the proper supervision and inspection of 
the mine for the security and protection of the miners and the mine 
is unsupported hy authority, is opposed to sonnd public policy, and 
is cruel and inhuman. Miners do undoubtedly take upon them- 
selves ail the usual and ordinary risks of the business; but what 
are thèse ordinary risks? They are the risks incident to the business 
when it is conducted by the mine ov?ner according to the custo- 
mary and approved methods and with due regard to the safety of 
the miners. The neglect of the mine owner to discharge his duty 
in this regard is not one of the risks assumed by the miner, but is a 
négligent act on the part of the mine owner which renders Mm 
liable in damages to any miner injured thereby. It is the duty of 
the mine owner to provide a compétent foreman or inspecter to su- 
perintend the working of the mine; it is the duty of this foreman 
to direct the miners when and where to work ; and it is particularly 
his duty to make timely inspection of the timbers and walls and 
roof of the mine in order that no harm may come to the miners f rom 
causes which a capable and diligent inspecter would discover, and, 
when discovered, remove or cause to be removed. Where blasts are 
used in a mine, it is the imperative duty of the foreman to be dili- 
gent in discovering the eflect of the blast upon the timbers, walls, 
and roof of the mine, and to point ont to the miners any dangerous 
conditions resulting from the blast, and to cause thèse conditions to 
be removed without delay, by proper appliances and with as little 
danger to the men as practicable. Mining is a necessary and perma 
nent business, and must be conducted in an intelligent, orderly. 
and systematic manner, not alone for the protection of the miners, 
but for the préservation of the mine itsfelf. For thèse reasons, the 
business must hâve an intelligent and compétent head. The neçes- 
fiity for this is imperative. When properly conducted, there is no 
pursult in the country carried on with greater regularity, system, 
and order, and with a stricter observance of rules intended to s»*- 
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cure «mployés against accidents and property from loss or dani' 
âge. The conditions confronting the miners from day to day, as a 
rule, are neither unexpected nor unusual. They are the common and 
expected incidents of mining, and when the foreman dœs his duty 
they are provided for and met without accident or any spécial dan- 
ger. There is nothing hasty or haphazard about the business. In 
the Encyclopedia Britannica (9th Ed.) tit "Mining," it is said: 

"In spite, however, of ail the dangers to which miners are exposed, they 
are less llkely to be the vlctlms of accident than railway servants, amoag 
whom the rate of fatal accidents varies from 2.5 per 1,000 on passenger 
trafflc llnes, to 3.5 per 1,000 on llnes possesslng a heavy goods trafflc." 

The errer of the majority of the court in likening the customary 
work in a mine to the sudden calling out of men to work after night 
on the brink of a rapidly rising river, whose bank is caving, to save 
property from destruction by the flood (Eaiiway Co. v. Jackson, 12 
0. 0. A. 507, 65 Fed. 48), and other like cases, is too obvious to re- 
quire discussion. Upon the law applicable to this case the ma- 
jority opinion is in direct and palpable conflict with the opinion of 
this court in the case of Railvs'ay Co. v. Jarvi, supra, and of the 
suprême court in the case of Mather v. Eillston, supra, both of 
which were mining cases, and which lay down the rules applicable 
to the case at bar. In the case of Eaiiway Co. v, Jarvi, supra, the 
plaintiff was injured by the fall of a rock from the roof of a mine, 
and this court held it was a question for the jury to détermine 
whether the company was négligent in not discovering by timely 
inspection the dangerous character of this rock, and removing same, 
and the jury found a verdict for the plaintiff, and this court re- 
fused to disturb that verdict. 

The facts of this case disclosed by the record, and material to 
its décision, are not very voluminous, and the material parts of the 
testimony will be f ully set out Ln the very language of Uie only wit- 
ness who was called to testify to the transaction. This is rendered 
necessary to correct what I conceive to be a total misconception of 
the facts in the opinion of the majority of the court At the time 
and place of the accident there were présent only three persons, 
namely: Finalyson, who was fatally injured by the accident, the 
miner Austin, and the défendantes foreman, John Talbert Fin- 
alyson's voice is hushed in death, and the défendant declined to 
put its foreman on the stand, so that on the question of the de- 
fendant's négligence, the case rests solely on the testimony of the 
witness Austin and the attendant circumstances. In his examina- 
tion in chief Austin testifies as follows: 

"Q. You may state what you were dotng In that level Just the day of 
the accident A. Well, ln the forenoon I was drilllng a hole, and shot It 
at dinner time. After I corne baelt after dlnner, It opened up some gouge. 
That left It on the footwall, and it remalned there that I could not pull it 
down. Mr. Talbert came along after I had just ail my stuff, the quartz, 
plcked down, he come along. I was Just about golng to get my drlUs and 
hammer for to put ln a hole in this gouge, when he come along. I saya 
to hlm, 'That Is a treacherous looking chunk, Jack.' John was his name. 
And I was going to put the hole ln, and he says, 'You get that down.' I 
told hlm— Took the plck, tried it; could not get It down. Well, he says, 
If we would shoot this down, we would lose this smelting ore; that waa 
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above It I sald no more. So wlthln about twenty minutes, 1 Jndge, Mr. 
Finalyson came along, amd he says, 'John, where am I going to eut tbla 
hitch, set it along, so as to leave those stulls level wlth the rest of the 
level?' and he says, flnally, 'On the footwall, Jnst about there.' Mr. Finaly- 
son went to work, and he scraped down off of this plie of dlrt I had shot 
down, and he made a klnd of a seat for hlmself so as to sit down to eut 
this hitch. He was worklng there, and I was sacklng up ore, and Mr. 
Talbert was standing In between the two of us. I was slttlng down, and 
Mr. Finalyson was slttlng down, and Mr. Talbert was standing up In be- 
tween us, puUing the chunks of ore In wlth hls candlestlck. I was slttlng 
down at the tlme the chunk fell on Mr. Finalyson,— the body of It,— and 
one end of it fell on my knee; hurt me three or four days. The other end 
he got most of the weight. He got It ail; brulsed hlm right down on hls 
knees; and Mr. Finalyson, ail he said was, 'Take me out of hère.' He says, 
'I am klUed.' Q. Who is this Mr. Talbert, or Jack, you refer to? A. That 
Is the foreman,— underground foreman. Q. How long had Finalyson been 
at the point where the fall occurred before the gouge fell? A. He was 
about half an hour,— twenty minutes,— when the chunk fell on hls back. Q. 
When you spoke of putting in a hole there— In the flrst place, what do you 
put a hole in for? A. I put it in to take this chunk down. Q. What Is 
the practical use of this hole? What is It for? A. To shoot; in order to 
take this chunk down, to make hlmself safe. Q. You put in powder in the 
hole, Is that the Idea? A. Yes, sir; after I get it drllled. Q. Why dld you 
want to put in this hole in this particular place? A. Because It was a 
chunk of gouge on the footwall. A chunk of gouge, as I was standing on 
this below, might catch my feet, and as it was liable to smash my legs 
from my knees down. I thought It mlght let go, and roU on to my limbs, 
and break them. Q. At what tlme would you say that day had this gouge 
been dlsclosed; what hour of the day had this gouge shown up? A. Well, 
It showed up— I shot at dinner, and talUed, as we ail do; and after dlnner 
I came down, and this gouge was shown up on the footwall. I plcked ail 
down but this gouge that was on the footwall. I could not get it down 
wlth a plck. I was going to shoot it down. Q. And when dld you cal! Mr. 
Talbert's attention to it? A. I would judge it would be about two o'clock, 
as near as I can judge. Q. What was this gouge? A. Well, It was part 
of the veln flUing. Q. What was it çomposed of? A. It was composed of 
soft, stlcky mud, and llttle bits of quartz, and in among it, mlxed in among 
it, they clalm it was good mlll ore. Q. Why dldn't he (Finalyson) jump 
out of the way? A. He had hls back to it; he dldn't see it come untll it 
fell on him. Q. Was it neeessary for hlm, In order to eut that hitch? A. 
He had elther to sit down or kneel; he could not stand up. Q. What was 
the purpose of cutting that hitch? A. For to put In the stuU for to lag over; 
so as to lag the drlft over. Q. What do you mean by lagging over? A. 
I mean for to cover the drlft dosed In. Q. Why dld they want to lag It 
over? A. For to make it safe for men to come along in the drlft. Q. I 
wUl ask you then what he said. If you recall,— what Talbert said to Finaly- 
son when he came there. A. The words he sald— Mr. Finalyson says to Mr. 
Talbert, 'Where do you want that hitch eut?' Mr. Talbert slghted along 
from the rest of the stulls, so as to get a level for to hâve this stull level 
wlth the rest of the stulls that he had put In. He showed hlm the spot on 
the footwall, where he had to eut this hitch. That left Mr. Finalyson wlth 
hls back agalnst this chunk. Q. I understood you to say that he showed 
him the spot to eut this hitch? A. Yes, sir." On the cross-examinatlon he 
testlfied as foUows: "Q. And when you went back at noon after flring out 
the shot, you observed this gouge, as you called It, of clayî A. Yes, sir. 
Q. Was It clay or ore, or clay mlxed wlth ore? A. It was part of the vein. 
Q. Part of the veln? A. Yes, sir. Q. When you came back there dld yen 
examine to see what the efCect of that shot was? A. Yes, sir. Q. What 
dld you observe in respect to that gonge? A. I observed that it was a 
chunk that mlght drop away from the rest of the body of ore, any minute, 
and fall on the— Q. What dld you do in respect to itî A. I was going to 
put In a hole only for Mr. Talbert comlng along. Q. I asked you if you dld 
Rnything In respect to it? A. I trled to take It down, and I could not 
Q. What dld you try to take It down vylth? A. A plck. Q. It would QOt 
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corne dowa? A. No, sir. Q. Dld you observe any seams In It? A. I dld 
not, any more than It was a heavy chunk; It mlght let go any minute. Q. 
Your Idea belng of the chunk that It mlght let go any minute, you -were 
going to shoot It down? A. ïes, sir. Q. Who came there flrst, Mi". Flnaly- 
son or Talbert? A. Mr. Talbert, Q. What did you say to hlm, and what 
dld he say to you? A. I says to Mr. Talbert, That Is a treacherous looklng 
chunk, and I was thlnklng about putting a hole to shoot It down'; showed 
him where I put the hole. Q. What dld Mr. Talbert say In replyî A. He 
says, 'You can get tiiat down.' I told him I could- not, and he tried. 'Well,' 
he says, and he trled it; he could not get It down. Q. Did he try It? A. 
He trled it. Q. How dld he try It? A. Trled It with a pick. Q. Dld he 
try It with anythlng else? A. No, sir. Q. How long dld he work at It 
to get it down? How long did you work at it? A. I worked qui te a llttle 
while; got a bit of the corner off myself. Mr. Talbert had not trled very 
long. He says to me then, 'There Is lots of time.' Q. How long dld Mr. 
Talbert work at It trylng to get it down? A. A minute or so. Q. And 
could not get It down? A. No, sir. Q. What did Mr. Talbert say about It 
now? A. He says, 'There is lots of tlme; If we shoot that, we lose this 
smeltlng ore that Is alongslde of It.' Q. After you had trled In that way, 
you were both satlsfied It was not likely to fall, was not you? A. No, sir; 
I was not satlsfied, because I thought It mlght fall any time. Q. Did you 
thlnk It was dangerous and likely to fall then? A. Yes, sir; If I did not, 
I would not want to put this hole In. Q. Finalyson went and sat down? 
A. Finalyson dldn't try it at ail, to my knowledge. Q. How long had he 
been at work when he was hurt? A. You mean rlght there? Q. Yes. A. 
About half an hour. Q. Where was Mr. Talbert ail the time? A. Standing 
rlght beslde of us. Q. Dld he stay there the half hour whlle he was at 
work? A. Yes, sir. Q. Do you know whether Mr. Finalyson examined for 
hlmself that chunk before he commenced to work? A. No, sir. Q. Do you 
know whether he and Mr. Talbert discussed the question of the safety 
before he commenced to work? A. I don't thlnk they did. Q. I didn't ask 
you what you thought; I asked you whether you knew whether they did or 
not? A. I dldn't hear It." 

It will be observed that the witness testifies positively, and repeats 
the statement three différent times, that he told the foreman that 
this gouge was a dangerous chunk, and likely to fall at any time, and 
should be taken down, and wanted to shoot it down, and would hâve 
done so but for the foreman's interférence and orders. The witness 
says, "I says to him, 'that's a treacherous looking chunk.' " Again 
he says, "I called Mr. Talbert's attention to it about two o'clock, as 
near as I can judge"; and a third time he says, "I says to Mr. Talbert, 
'That's a treacherous looking chunk, and I was thinking about put- 
ting a hole to shoot it down.' " In the light of this testimony, it is 
not perceived where the majority of the court flnds any sanction for 
the statement that, while Austin testifled he thought the gouge 
"might fall at any time," "he testifies that he did not at the time 
niake this statement to the foreman." That is precisely what he 
did do, and he testifies to the fact three times over. He did not 
make the statement to Finalyson because he came up after Austin 
and the foreman had their conversation on the subject. It is estab- 
lished by the testimony of an unimpeached witness that this gouge 
was a treacherous looking chunk, and likely tofall any minute; that 
this faet was communicated to the foreman; and we hâve, in addi- 
tion, the indisputable fact that it did fall in a few minutes. The 
summary and extraordinary way in which the majority of the court 
seek to avoid the force and effect of Austin's testimony is without 
précèdent in an appellate court: "Actions," say the majority of the 
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court, "speak louder and more truthfuUy than words, and the actions 
of Austin and the foreman conclusively prove to our minds that they 
did net anticipate any such resuit as the fall of ihis mass of earth." 
Prom the beginning to tlie end of his testimony, the witness Austin 
testifies with the utmost fairness and candor, and the assault of the 
majority of the court on his veracity is without any grounds what- 
ever to support it But, if one thing is better settled than another 
in our systenx of jurisprudence, it is that the jury, and not the judge, 
are the exclusive judges of the credibUity of the witnesses. An- 
other rule equally well settled is that a court cannot withdraw a case 
from the considération of the jury if, by, giving full faith and crédit 
to the plaintiffs testimony, it fairly tends to support his cause of 
action. Never before in the history of jurisprudence in this coun- 
try has an appellate court refused to give effect to thèse two funda- 
mcntal rules, when the question was whether the cause should be 
withdrawn from the considération of the jury. But the statement 
of the opinion is as false in logic as it is unsound in law. The indif- 
férence of a master to his own safety gives him no right to negli- 
gently endanger the lives of his serrants. If, therefore, the foreman 
did negligently place himself in a position of danger, that was no ex- 
cuse or justification for negligently placing Finalj^son in a like posi- 
tion of danger. Finalyson not having heard the conversation be- 
tween Austin and Talbert, and not knowing the danger, was put to 
work by ïalbert in a position where he must inevitably be crushed, 
if the "treacherous chunk" fell; but Austin and Talbert took care to 
occupy positions where, if it did fall, they could escape from injury, 
as they did, Austin escaping with a slight bruise on his knee, and 
Talbert without a scratch. It is manifest from the évidence that, if 
the foreman had exhibited the same regard for the safety of Finaly- 
son that he did for himself, Finalyson would not hâve been injured. 
If it be true, as asserted by the majority of the court and the défend- 
ant Company, that the foreman "did not anticipate any such resuJt," 
why was he not called as a witness to testify to that fact? The fact 
that he was not called justifies the presumption that, if he had been, 
his testimony would not hâve supported the présent contention of the 
majority of the court and the défendant, but would bave eorrobo- 
rated the plaintifl's witness, Austin. Eailway Co. v. Ellis, 4 C. O. A. 
454, 54 Fed. 481; 1 Starkie, Ev. 54; Com. v. Webster, 5 Cush. 295, 
316; People v. McWhorter, 4 Barb. 438. 

The majority of the court deny that it is a question of fact for the 
jury, and lay it down as a rule of law that the foreman of a mine, hav- 
ing knowledge of a gouge or threatening mass protruding from the 
wall of a mine, brought out by a blast, is not required to resort to 
any other tool or agency than a "pick" to dislodge such threatening 
mass, and that, if it cannot be dislodged with a pick, then he is not 
guilty of any négligence by suffering it to remain at a place where 
the miaers are liable to be injured or killed by its fall. ■ Fortunately 
for humanity and for miners, this rule of the majority of the court 
will not be observed by any prudent foreman. A pick is but one, 
and the least, and most inefficient, of the many agencies and instni- 
ments that may be brought into réquisition on such occasions. En- 
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cjclopedia Britannica (9th Ed.) tit "Mining." When the foreman'a 
attention was called to thia "treaclierous chunk" on the walI, it waa 
therefore plainly his duty to use reasonable care and diligence to re- 
move it before setting men to do otlier work in its vicinity, and wlio 
would be injured by its fall. Whether he did exercise such care was 
a question of fact for the jury to détermine. It is said in the major- 
ity opinion that he tested it with a pick, and it did not fall. When 
the pick proved insufflcient to remove this treacherous mass, then it 
became his duty to shoot it down, as Austin was preparing to do 
when he stopped him, or to resort to some other adéquate means for 
the purpose. He contemplated removing it some time, for, when 
urged by Austin to shoot it down then, he replied, "There is lots of 
time; if we shoot that we lose the smelting ore that is alongside of 
it"; but the trifling amount of ore was not saved, and Final yson'a 
Ufe was sacriflced. It is said in the majority opinion that "the com- 
plaint in this case is that the master was négligent because it did 
notj before Finalyson commenced to timber, safely timber and make 
safe a place necessarily made dangerous by the progress of the work 
which it had employed Finalyson himself and his fellow servants to 
make safe." This is a cogent statement of a purely Imaginative 
case. It certainly is not a statement of what the plaintifE claims or 
what the proof establishes. What the plaintiff claims is that it waa 
the foreman'a duty, after the explosion of the blast, to ascertain, by 
an intelligent and careful inspection, the condition of the walls and 
roof of the mine where the explosion took place, and to "shoot 
down" or otherwise remove any gouges or lumps on the walls or roof 
brought into view by the explosion, which were likely to fall and in- 
jure the miners; that this treacherous looking lump was brought 
into View by the explosion; that the foreman saw it, and his atten- 
tion was speçially called to its dangerous character by Austin, who 
would hâve shot it down but for the foreman's interférence. Upon 
thèse indisputable facts, the plaintiff's claim is that a reasonably 
careful and prudent foreman would hâve caused this dangerous 
gouge to be removed before putttng Finalyson, who was ignorant of 
the danger, at other work near enough to the gouge to be injured by 
ita falL No one was worldng to get this gouge down at the time it 
fell, nor preparing to guard against danger from it by timbering or 
otherwise, for the foreman intended to take it down when he got 
ready. AU efforts to get it down for the time being had been 
stopped by the direction of the foreman who set Finalyson at his ac- 
customed work of timbering the mine and Austin to picking up and 
sacking ore. The work Finalyson was doing had no relation what- 
ever to the gouge, which the foreman had simply postponed taking 
down untU the ore was picked up. If Finalyson had been injured 
in the act of removing or assisting in removing the gouge itself, the 
case would hâve presented an entirely différent question. But no 
one would hâve been injured in the work of removing the gouge, be- 
cause the testimony shows conclusively that it could hâve been shot 
down with perfect ease and safety and without danger to any one. 
Lumps of the character of that which Idlled Finalyson are always re- 
moved before the timbering or other work begins, and that is what 
the foreman contemplated doing a little later. 
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Further considération of the évidence is unnecessary. Enongh has 
been disclosed to show without doubt that the lower court should 
hâve Bubmitted the question of négligence to the jury. The question 
of négligence is one of fact, and must be referred to the jury for dé- 
termination. It would be proâtlesa to cite authorities on thia point 
It is enough to refer to two or three judgments of the suprême court 
of the United Sta,tes. In the case of Bailroad CJo. v. Stout, 17 WW!. 
657, the court said: 

"* • * Although the facts are nndlsputed, It Is for the Jury, and not 
for the Judges, to détermine whether proper care was glven, or whether they 
establlsh négligence." 

In the case of Jones v. Bailroad Co,, 128 U. S. 443, 9 Sup. Ct, 118, 
the circuit court instructed the jury to render a verdict for the de- 
fendant upon the ground that the plaintiff had been guilty of con- 
tributory négligence, but the suprême court reversed the judgment. 
The court, speaking by Mr. Justice Miller, said: 

"But we think thèse questions (of négligence) are for the jury to détermine. 
We see no reason, so long as the jury System Is the law of the land and 
the jury Is made the tribunal to décide disputed questions of fact, why It 
should not décide such questions as thls as well as others. • * • Instead 
of the course hère pursued, a due regard for the respective functlons of the 
court and jury would seem to demand that thèse questions should hâve 
been submltted to the jury, accompanled by such Instructions from the pre- 
sldUig judge as would hâve secured a sound verdict" 

In the case of Kailway Co. v. Ives, 144 IT. S. 409, 417, 12 Sup. Ct. 
679, the court said: 

"It Is only where the facts are such that ail reasonable men must draw the 
same conclusions from them that the question of négligence la ever consldered 
one of law for the court" 

See BaUroad Co. v. Foley, 3 0. C, A, 589, 53 Fed. 459. 

On the question of the defendant's négligence the opinion of a ma- 
jority of the court does not, in my judgment, express the conclusion 
"ail reasonable men," or any considérable number of such men, would 
draw from the évidence in the case. The question is one of fact, 
which neither the majority nor the minority of this court is empow- 
ered to décide. The constitutional mode of ascertainlng the sensé 
of reasonable men on disputed questions of fact in common-law ac- 
tions is by the verdict of 12 jurymen, and not by the opinions of the 
judges. In their délibérations the jury exercise their common 
sensé, and bring to the solution of the questions submitted to them 
their practical expérience and knowledge of human affairs which af- 
ford a much better guaranty of a sound conclusion than the technical, 
subtle,and hair-splitting methods, that not unfrequentlycreepinto the 
administration of the law by the judges. It was because the people 
knew the judges were poor judges of the facts that they committed 
their décision to a jury, and every day's expérience conflrms the wis- 
dom of their action. The plaintiff has a constitutional right to hâve 
the facts of her case tried by a jury. The judgment of the circuit 
court should be reversed, and the cause remanded, with directions to 
gnnt a new trial 
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CONDRAN ▼. CHICAGO, M. & ST. P. ET. CO, 

(Circuit Court of Appeals, BIghth Circuit Aprll 1, 1895.) 

No. 487. 

1. Railroads— Fkauduient Evasion of Fakk— Iowa Statute. 

One ■who fraudulently évades the payment of hls fare upon a rallway 
train is not a passenger, and the rallway company owes him uo duty, 
except to abstain from wlllful or reckless In jury to hlm; and thls rule 
Is not abrogated by the Iowa statute (McClain's Ann. Code, § 2002) pro- 
vldlng that rallway companles shall be liable for damages sustained by 
"any person" through négligence of its agents. 

8. Pbactice—Appbal— Motion foe New Tbial. 

The overruUng of a motion for a new trial cannot be assigned for error. 
Nor does the maklng and overrullng of such a motion serve to bring 
before the appellate court any of the grounds assigned for a new trial 
not otherwise properly saved and assigned as errors. 

In Error to the Circuit Court of the United States for the Southern 
District of Iowa. 

This was an action by Margaret Condran, as administratrix of 
Henry Condran, deceased, against the Chicago, Milwaukee & St. Paul 
lîailway Company to recover damages for the death of the intestate 
In the circuit court judgment was rendered for the défendant. Piain- 
tiiï brings error. 

John Shortley and James G. Day, for plaintiff in error. 

Charles B. Keeler, for défendant in error. 

Before CALDWELL, SAÎfBORN, and THAYEE, Circuit Judges. 

CALDWELL, Circuit Judge. The case îs stated by Judge Shiras, 
who tried it in the circuit court, in his charge to the jury as follows: 

"In the case now on triai before you it appears from the undlsputed 
évidence in the case that on the evenlng of June 16, 1891, a passenger 
train on the defendant's line of rallway was deralled at or near a bridge 
Crossing the Coon river, not far from the town of Coon Raplds, in this state; 
that Henry Condran was on the train when it was deralled, and was Instantly 
kllled; tliat the plalntlflf Is the administratrix of hls estate, and that she 
brings ttiis suit to recover the damages caused to the estate of Henry Con- 
dran by his death, claiming that the said Henry Condran was a passenger 
on defendant's train, and that the derailment of the train, and conséquent 
death of said Henry Condran; was caused by the négligence of the rall- 
way company. On part of the défendant it is denied that said Henry 
Condran was a passenger on the train at the tlme of the accident, or that 
the accident w^is due to négligence in any particular on the part of the 
company. Undeir the Issues thus presented, the question you are to con- 
sider and detennlne Is that touchlng the relation existtng between the rall- 
way company and the deceased at the tlme the accident happened. It is not 
questioned that he was upon the train, but the point in dispute is whether 
he occupled the relation of a passenger to the company, so as to impose 
upon the latter the dutles and obligations resting upon a carrier of passen- 
gers, and whlch I hâve already deâned to you. On, part of the platntlff It 
is dâlmed that the deceased was In fact a passenger, whether he had paid 
hls fare or not, ând upon the part of the défendant It Is daimed that the 
conductor permitted hlm to remaln upon the train wlthout paying his fare, 
In conséquence of the statements made by the deceased; that thèse state- 
ments were untrue; that thereby a fraud was committed by the deceased 
upon the company, and that the deceased could not, by fraudulent mis- 
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etatements, obtaîn a free ride upon defendant's train, and then hold the 
Company responslble to hlm the same as though he was a passenger paylng 
fare. If the deceased In fact had money with him, wlth whicfl he could 
hâve paid his fare, but, instead of paylng the same, he intentionally mia- 
stated hls situation to the conductor, and by false représentation Induced 
the latter to allow hlm to remain on the train, then It could not be said 
that he was rlghtfuUy upon the train, but he would be there in fraud of 
the rights of the company, and the légal relation of carrier and passenger 
would not in such case exlst between hlm and the company. The company 
would then owe hlm no other duty than not to wlUfuUy or recblessly injure 
hlm, and, as there Is no évidence in thls case whlch would justlfy you in 
holding that the accident and conséquent death of Henry Cîondran was due 
to recklessness or wlllfulness on part of the company, it follows that in 
case you find that sald Condran fraudulently mlsstated the facts of hla 
situation to the conductor, and as a conséquence was allowed to remain on 
the train without paying hls fare, then your verdict must be for the défend- 
ant. On the other hand, if the deceased had In fact paid his fare, or If, 
belng. without means, he fairly stated hls condition and situation to the 
conductor, and the latter, In considération of the statements made hlm, per- 
mitted Condran to remain on the train, then the relation exlstlng between 
Condran and the company would be that of passenger and carrier." 

The only assigninents of error which this court can notice are those 
which challenge the soundnesa of this charge. The overruling of 
the motion for a new triai cannot be assigned for error. Nor does 
the making and overruling of such a motion serve to bring to the 
attention of this court any of the grounds assigned for a new trial 
not otherwise properly saved and assigned as errors. 

The rule is well settled that where one gets on a passenger train 
with the deliberate purpose not to pay his fare, and adhères to that 
purpose, or if, being on the train, and having money with him with 
which he could pay his fare, he falsely and fraudulently represents 
to the conductor that he is without means to pay his fare, and by 
means of such false représentations induces the conductor to permit 
him to remain on the train without paying his fare, the relation of 
carrier and passenger and the obligations resulting from that rela- 
tion are not thereby established between him and the company, and 
the company owes him no other duty than not to willfuUy or reck- 
lessly injure him. Eailwav Co. v. Brooks, 81 Hl. 250 ; Railroad Co. v. 
Michie, 83 lU. 431; Kailway Co. v. Beggs, 85 111. 84; Eailroad Co. v. 
Mehlsack, 131 111. 64, 22 N. E. 812; McVeety v. Railway Co., 45 
Minn. 269, 47 N. W. 809; Robertson v. Railway Co., 22 Barb. 91; 
Railway Co. v. Nichols, 8 Kan. 505; Prince v. Railroad Co., 64 Tex. 
146; Railway Co. v. Campbell, 76 Tex. 175, 13 S, W. 19; Way v. Rail- 
way Co., 64 lowa, 48,19 N. W.82S; ïd., 73 lowa, 463, 35 N.W.525. The 
law wili do nothing to stimulate and encourage fraud and dishonesty, 
and that would be the eflect of holding that a railroad company 
owed to one riding on its train under the conditions named the duties 
and obligations it owes to a passenger who has honestly paid his 
fare. Railroad companies are as much entitled to protection against 
fraud as natural persons. It is a matter of common knowledge, of 
which the court wUl take judicial notice, and of which the public 
are bound to take notice, that railroad passenger trains are operated 
to carry passengers for hire. They are not eleemosynary agencies. 
It is equaUy well known that the authority of a railroad conductor 
does not extend to the carrying of passengers without the payment of 
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the regular fare. But, if he had such authority, Ma assent obtaîned 
by the fraudulent means mentioned would confer no rights. One 
riding on a train by fraud or stealth, without the payment of fare, 
takes upon himself ail the risk of the ride, and if injured by an acci- 
dent happening to the train, not due to recldessness or willfulnesa 
on the part of the company, he cannot recover. It is contended by 
counsel for the plaintifE in error that this rule has been modified or 
abrogated by section 2002 of McClain's Annotated Code of lowa, 
which reads as follows: 

"Eveiy corporation operating a rallway shall be liable for ail damages 
sustained by any person, Includlng employés of such corporation, in con- 
séquence of the neglect of agents, or by any mlsmanagement of the engineers 
or other employés of the corporation, and In conséquence of the willful 
wrongs, whether of commission or omission of such agents, engineers or 
other employés, when such wrongs are in any manner connected wlth the 
use and opération of any rallway, on or about which they shall be em- 
ployed, and no contract which restricts such llability shall be légal or 
blnding." 

We hâve examined the lowa cases to which we were cited by coun- 
sel (Kose V. Eailroad Co., 39 lowa, 246; Way v. Railway Co., 64 lowa, 
48, 19 N, W. 828; Id, 73 lowa, 463, 35 N. W. 525); and, also, the 
cases of McAllister v. Railway Co., 64 lowa, 395, 20 N. W. 488; Masser 
V. Eailroad Co., 68 lowa, 602, 27 N^. W. 776; and Richards v. Railway 
Co., 81 lowa, 426, 47 N. W. 63, — and, without going into an extended 
statement or analysis of thèse cases, we will say that we think they 
establish the doctrine that this statute has made no modification of 
the rule as we hâve stated it, and as it was given to the jury by the 
learned judge who tried the case in the circuit court The judg- 
ment of the circuit court is affîrmed. 



TEXAS & P. RY. OO. T. SMITH. 

(Circuit Court of Appeals, Fifth Circuit February 5, 1895.) 

No. 264. 

1. NbOWGEWCK — BiSKS OF EmPI/OYMBNT. 

S. was a civil engineer, In the employ of défendant rallway company, 
charged with the duty of looking after the buildings and maintenance of 
bridges, trestles, etc. Whlle traveling on the road, S. was kllled in an ac- 
cident, caused by the coilapse of a burning bridge, at a part oï the track 
where no track walker or watchman was employed. Held, that S. assumed 
the risk arising from the absence of watchmen, and that there could be no 
recovery by his représentatives for his death. Toulmln, District Judge, 
dlssenting. 

8. SaMB — CONTRIBUTORY NeGLIGENCB. 

It seems that S., having been particularly charged with the care of 
bridges, was guilty of contributory négligence in falling to provide a suffi- 
cient watch at the point where the accident occurred. Toulmin, District 
Judge, dissenting. 
8. Mastek and Servant— Duty 01- Mastbr. 

It seems that it is error to charge a jury that a master contracta not to 
expose his servant to other and greater risks than those necessarlly ln(d- 
dent to his employment, the true rule being that the servant assumes al) 
ordinary risks. Per Toulmln, District Judge. 
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4. SamS— Railboad Coupanibs. 

It seems tbat It Is error to charge a Jnry, wlthont gnallflcatlon, that a 
rallroad company is bound to fumlsh ita employés safe cars and a safe 
track. Per Toulmin, District Judge. 

In Error to the Circuit Court of the United States for the East- 
ern District of Louisiana. 

W. W. Howe and S. S. Prentiss, for plaintiff in error. 
B. P. Jonas and J. H. Hall, for défendant in. error. 

Before McCORMICK, Circuit Judge, and BRUCE and TOULMIN, 
District Judges. 

BRUCE, District Judge. TMs suit was brought in the court be- 
low by Mrs. Gessner T. Smith, widow of the late Paoli A. Smith, 
Buing in her own behalf and also as guardian and in behaJf of her 
minor child, Paoli Smith, to recover damages from the Texas & 
Paciûc Railway Company for the death of her husband. Paoli A. 
Smith was at the time of his death, and for some time preceding 
had been, résident engineer for the Texas & Pacific Railway Com- 
pany, residing at Marshall, Tex., and on the 30th day of January, 
1892, he started on a passenger train of the railroad company 
from Marshall, Tex., to New Orléans, under orders from his com- 
pany, for duty in his position as engineer. On the trip, at a point 
on the road near the village of Robeline, in Louisiana, on the 30th 
day of January, 1892, the train on which he was traveling ran upon 
A burning bridge, which gave way, and precipitated the train to 
the ground below. The car on which he was traveling was tele- 
scoped with another car of the same train, and his leg was caught 
between the two cars and the broken timbers, and crushed and 
mangled. The car took fire, and he was dragged violently from 
under the timbers, to save him from being burned to death, and 
in conséquence of which injury it was found necessary to amputate 
hîs leg above the knee, and from the injuries received he died 
Pebruary 7, 1892. The pétition in the court below charged négli- 
gence upon the company, its offlcers and employés, and spécifies the 
following: 

"Petitioner allèges that there was no guard or watchman at sald bumlDg 
bridge, as there should hâve been; that it had been burning for hours, and, 
as petitioner belleves, and expects to prove, was fired by sparks from the 
engine of another train of the said company, which passed some hours be- 
fore; and petitioner allèges that there were no track walJiers or watchers 
npon said railway at or in the vicinlty of said bridge, or on said section of 
said railway, and none of the vigilance, watchfulness, or care was exercised 
by said company, its offlcers, agents, or employés, such as is required by 
law and custom for the protection of the lives and safety of railway pas- 
sengers, and through the proper présence and exercise of which the said 
accident could and would bave been averted." 

To this the défendant company, plaintiff in error, answered by a 
gênerai déniai, and, further answering, respondent avers that, even 
5 said deceased was injured through any fault, négligence, or want 
«f care on the part of respondent, its offlcers, agents, or employés, 
or those for whom it was responsible (ail of which is denied), yet, 
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even in sucli case, plaintif? cannot recover, because saîd deceased, 
Paoli A. Smith, wàs careless and négligent in said premises, and by 
his fault and négligence contribnted to the accident complained of, 
and the results; that just before the said accident, he, said Smith, 
negligently and without necessity left the car, and, while the train 
was in motion, went ont on the platform between two cars, — a 
place which was dangerous, and where he had no right to be; and 
he, said Smith, was injured because he was on said platform, as 
aforesaid, and he would not hâve been injured had he remained 
in the car; and said Smith in other ways contributed, by his fault 
and négligence, to said accident and its results. Or, respondent 
avers, said accident and its results were caused by the fault and 
négligence of fellow servants of said P. A. Smith, engaged in a com- 
mon employment. Eespondent further avers that said Paoli A. Smith 
was not a passenger on said train, but was traveling on a pass, 
under which he assumed ail risks of accident and damages to his 
person or property, whether caused by the négligence of the railway 
company, its agents or servants, or otherwise. Respondent fur- 
ther avers that said P. A, Smith assurned ail risks of his employ- 
ment; and further shows that at the time of said accident, and for 
some time prier thereto, said P. A. Smith, as résident engineer 
aforesaid, had fuU charge and direct control and supervision of the 
bridges and buildings on said railroad in Louisiana, etc., including 
the trestle or bridge mentioned in the pétition which was burned ; 
and said P. A. Smith was superintendent of the bridges and build- 
ings department, and responsible for the condition of said bridge 
last named, and for the inspection, guarding, and watching the 
same; and it was his duty tô décide on what bridges watchmen 
should bé stationed, and he was aware of ail the f acts connected 
with the said bridge or trestle, and assumed ail the risks of his 
employment 

Thêre is really little dispute about the facts in the case, and, in 
the view taken of it, we need not dwell upon them. The main 
question îs the relation of the deceased to the company at the time 
of the accident when he received the in jury which resulted in his 
death. He was civil engineer of the appellant company, residing 
at Marshall, on the Une of the railroad, and was traveling on duty 
for his company at the time of the accident The f act that he was 
traveling on the train and in a sleeping car did not make him any 
less the engineer of the company, charged with the duties and 
responsibilities of his position. It was doubtless contemplated in 
his contract of employment that he would be required, in the dis- 
charge of his duties, frequently to pass over the Une of the railroad. 
Passengers ordinarily, at least, pay fare for their transportation, 
but the deceased was at the time traveling upon a pass, such as 
was usual for employés to travel on over the Une of the road, 
which it may be noted had in it an exemption from liability for 
injuries to person or property; and the conductor, knowing, as he 
testifles, the deceased, and knowing his relation to the road, did 
not call for and did not see the pass. Witness Grant, vice prési- 
dent, gênerai manager, and chief engineer of the railroad company, 
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says: He (the deceaBed) was, first, assistant civil engineer; after that, 
résident engineer. Thé duties of his position were to "look after 
the buildings and maintenance of bridges, water tanks, and trestles 
of tlie railroad company." An employé is one whose time and skill 
are occupied in the business of his employer, and we think that the 
deceased was an employé of the appellant company, and not a 
passenger on the train of the company at the time of the injury 
which resulted in his death. In the case of Railway Co. v. Minnick, 
decided by this court, and reported 10 G. C. A. 1, 61 Fed. 635, a case 
growing out of the same accident as this case, which resulted there 
in the death of the locomotive engineer, this court held : 

"An employé assumes the risks ordlnarlly Incldental to his employer's busi- 
ness, aBd to the employer's known manner of having it performed, when 
there Is no unkEOwn defect of the machinery or other unknown hazards,"— 
citing authorlty. The court continues: "He [Minnick] knew, or with the 
exercise of the ordinary care incumbent on hlm In his employment would 
hâve known, and must therefore be presumed to hâve known, the customary 
daily watch that was kept on the track and bridges, and that there was no 
track walker kept on that part of the track, or watchman kept at this bridge. 
He knew and understood the features and worklng of the englnes, and the 
character and extent of the watch that was kept on this bridge. He there- 
fore, according to the settled rule Just glven, assumed the rlsk of belng In- 
jured by the use of such machinery on the track and bridges thus watched." 

This rule, applied in that case, seems to be equally applicable 
in the case now before the court, and flnds support in many de- 
cided cases both in fédéral and state courts. In Eailroad Co. v. 
Herbert, 116 U. S. 642, 6 Sup. Ct 590, the court say: 

"The gênerai doctrine as to the exemption of an employer from llability 
for Injuries to a servant caused by the négligence of a fellow servant tn a 
common employment is Well settled. When several persons are thus em- 
ployed, there Is necessarily incident to the service of each the rlsk that the 
others may fail In that care and vigilance which are essential to his safety. 
In undertaking the service he assumes that rlsk, and, if he should suffer, 
he cannot recover from his employer. He is supposed to bave taken It into 
considération when he arrangea for his compensation. As we sald on a 
former occasion: 'He cannot. In reason, complain if he sufCers from a rlsk 
which he bas voluntarlly assumed, and for the assumptlon of which he Is 
pald,' "— cltlng Railway Co. v. Ross, 112 U. S. 377-383, 5 Sup. Ct. 184. 

There is another suggestion which seems proper to be considered 
in this connection. Deceased, as we hold, was an employé of the 
appellant company, and the grade and character of his employment 
may properly hâve some influence on the question under considéra- 
tion. He was an officiai of his company, occupying a position of 
high responsibility in connection with the opération of the rail- 
road, and was particularly charged with the care and mainten- 
ance of the bridges upon the line of the railroad. If there was 
négligence in the watch that was kept at this burned bridge, and if 
the bridge was of such magnitude and character as, in the judg- 
ment of prudent and experienced railroad men, required more than 
the daily watch which was kept, then the inference would be no 
more than fair that he and his company were at fault in the matter 
of the watch which should hâve been, but was not, maintained 
at that bridge at the time of the accident; and that for that reason 
■neither he, if he had survived, nor his représentatives, can recover 
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under the admitted facts of the case. It is claimed tSat tlie évi- 
dence tending to show négligence in the watch of the bridge in 
question and the alleged defective character of the appliance used 
upon defendant's trains to prevent escape of sparks and fire from 
the locomotive was proper matter to be left to the jury, and from 
which the jury might infer négligence on the part of the railroad 
Company. That would be of force if the case turned upon the 
question of négligence as shown or not shown by the proof. This 
évidence, however, with ail the inferences which the jury could 
fairly draw from it, leaves us in doubt, at least, if it was sufficient 
to justify the verdict for the plaintiffs; but, however that might be 
held, the gênerai charge for the défendant should hâve been given 
in the court below, and the judgment below is rêver sed, and the 
cause remanded for proceedings in accordance with the views ex- 
pressed in this opinion. 

TOULMIN, District Judge (dissenting). I concur with the court in 
the conclusion that this cause should be reversed and remanded, but 
I do not concur in the opinion that the court below erred in not giv- 
ing the peremptory charge for the défendant. I think there was suffi- 
cient évidence as to négligence vel non on the part of the défend- 
ant, and as to contributory négligence on the part of deceased, 
to require the case to be sent to the jury. But I think that the 
court erred in giving the charges noticed in the fourth and flfth 
assignments of error. Thèse charges are as follows; "While it 
is'true that the employé assumes risks incident to the service, the 
employer contracts with him not to expose him to other and greater 
risks than those necessarily incident to the service in which he was 
engaged;" and "that it was the duty of the défendant to furnish 
adéquate material and resources for the work, and that a part of 
this duty was, when the plaintiff's husband was traveling upon 
the cars of the défendant, engaged in its service, to furnish him 
with safe cars and a safe track." Those charges were erroneous, 
as applicable to the case, and were calculated to mislead the jury. 
While they recognize the relation of employer and employé as 
existing between the company and the deceased, they déclare a 
rule too strict and arbitrary in such case. The flrst charge, in 
effect, asserts that the employé assumes only such risks as are 
unavoidable, and that the employer contracts not to expose him to 
greater risks than those unavoidably incident to the particular 
service. The correct rule, as I understand it, is that the employé 
assumes ail ordinary risks incident to the service in which he ia 
engaged, and that the employer contracts with him not to expose 
him to greater risks than those ordinarily incident to such service. 
Minnick Case, 6 C. 0. A. 387, 57 Fed. 362; Hough Case, 100 Ù. S. 
213; Ross Case, 112 U. S, 382, 5 Sup. Ct. 184; Baugh Case, 149 U. S. 
381, 13 Sup. et. 914. The second charge referred to is, in effect, 
that the company was bound to furnish the deceased, its employé, 
with cars and track absolutely safe. The rule is that the company 
is not an insurer or guarantor, but that it is required to take 
reasonable care and précaution to provide reasonably and ade- 
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qaatelj safe cars and track for thp use of its employés. Baagh 
Case, 149 U. S. 386, 387, 13 Sup. Ot 914. For the reason» «tated, 
the judgment should be reversed, and cause remanded. 

OHUKOHILL T. UNITED STATES. 

(Circuit Court of Appeals, Elgbth Circuit Aprll 15, 1895.) 

No. 468. 

Uhited States Commissionebs—Febs— District of Wtomins. 

United States oommissioners la the district of Wyomlng are not entltled 
to double fées for services for ■which tlielr compensation Is made by Kev. 
St § 847, the same as that allowed to cilerks, altliougli the clerks of the 
United State courts In Wyomlng are allowed double fées by the aot admlt- 
tlng that State (26 Stat c. 664, § 16). 

In Error to the District Court of the United States for the District 
of Wyoming. 

This was an action by Edmund J. Churchill, United States com- 
missioner, against the United States, for fées. The district court 
gave judgment for the défendant PlaintifE brings error. 

Edmund J. Churchill, for plaintiff in error. 
Edward C. Stringer, for the United States. 

Before CALDWELL, SANBOBN, and THAYEE, Circuit Judges. 

CALDWELL, Circuit Judge. This action was brought by the 
plaintiff in error, Edmund J. Churchill, against the United States, 
the défendant in error, to recover double fées for certain services 
performed by the plaintiff in error as commissioner of the circuit 
court of the United States for the district of Wyoming. The fées 
of commissioners of the circuit courts for the most of the services 
they are authorized to perform are specifically expressed by section 
847 of the Revised Statutes of the United States. That section, how- 
ever, contains this provision : "For issuing any warrant or writ, and 
for any other service, the same compensation as is allowed to clerks 
for like services." The plaintiff in error in his brief says: "As to 
fées expressly fixed by this statute, the plaintiff concèdes that he may 
not charge more; but as to fées for services for which he is authorized 
to charge the same fee that is allowed to clerks for like services," 
he oontends that the fées ohargeable by the clerk of the United States 
district court for the district of Wyoming f urnishes the rule, and that, 
as that clerk is entitled to double fées for his services, the plaintiff 
is entitled to double fées for his services as commissioner. The con- 
tention is not well founded. The act admitting Wyoming into the 
Union provides: 

"The marshal, district attomey and clerk of the circuit and district courts 
of sald district, and ail other offlcers and persons performlng dutles In the 
administration of Justice therein, shall severally possess the powers and 
perform the dutles lawfuUy possessed and requlred to be performed by 
Blmllar offlcers in other districts of the United States; and shall for the 
services they may perform, recelve the fées and compensation . allowed by 
law to other slmllar officers and persons performlng slmllax dutles la the 
State of Oregon." 26 Stat 225, c. 664, { 16. 

Ai the date of the passage of this act there was no statute in force 
giying commissioners of circuit courts for the state of Oregon any 

v,67F.no.4— 34 
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gréa ter compensation than was ^ven by law to commissioners in 
othér States. There was such an act in force at one time, but it ex- 
pired by its own limitation in 1857, and for that reason was not car- 
ried into the Eevised Statutea. 10 Stat 169, c. 80, § 3. Sec- 
tion 837, Eev. St. U. S., provides that the district attorneys and 
marshals for the districts of Oregon and Nevada shall receive for their 
services double the fées established by the fee bill ; and section 840 
provides that the clerks of the several circuit and district courts in 
California, Oregon, and Nevada shall be entitled to receive double 
the fées allowed to clerks by the fee bill. It will be observed that 
commissioners of the circuit courts are not included in the enumera- 
tion of the officers f avored with double fées, The double compen- 
sation which inures to the district attomey, marshal, and clerk in 
Wyoming under the provisions contained in the act approved July 
10, 1890, and sections 837 and 840 of the Revised Statutes, does not 
extend to commissioners. The office of the commissioner of the 
circuit court in Wyoming is similar to the like offices in Oregon, and 
is dissimilar to the office of district attorney, marshal, or clerk. It 
results that commissioners in Wyoming are entitled to receive the 
same fées that commissioners in Oregon receive, and that is single, 
and not double, fées. The judgment of the district court of the 
United States for the district of Wyoming is afflrmed. 



UNITED STATES v. CUTAJAR et aL 
(Circuit Court of Appeals, Second Circuit April 16, 1895.) 

COSTOMS DXITIES— ACT OF JUNE 10, 1890— BOND FOR PRODUCTION OF INVOICK. 

The bond requlred by section 4 of the customs administrative act of 
June 10, 1890, to be given on the entry of marchandise wlthout a duly- 
certlfled involce, Is not Intended to secure a penalty for a breach of duty, 
but only such damages as actually resuit from the absence of such In- 
volce, and the surettes on such a bond can only be called upon to respond 
for tbose damages. 

In Error to the District Court of the United States for the South- 
ern District of New York. 

This was an action by the United States agalnst William Cut- 
ajar and another upon a bond for $800 given pursuant to section 4 
of the customs administrative act of June 10, 1890. In the district 
court, judgment was given for the plaintiflf for |263.93. Plaintiflf 
brings error. Afflrmed. 

Jaxaes L. Van Bensslaer, Asst U. S. Atty. 

Hess, Townsend & McClelland, for défendants in error. 

Before WALLAOE, LAGOMBE, and SmPMAN, Circuit Judgea 

LACOMBE, Circuit Judge. The customs administrative act of 
June 10, 1890, provides, in section 4 (26 Stat 131, 132), for the entry 
of merchandise in the absence of a duly-certified Invoice, and sets 
forth in détail the facts required to be stated upon afiSdavit to pro- 
cure such entry. The section concludes with tiie provision: 

"And when entry of merchandise exeeedlng one himdred dollars In value 
la made by a statement in the form of an involce, the collector «bail requlre 
a bond fo<r tbe production of a duly certifled Involce." 
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On November 24, 1891, défendants, doing business in New York 
under the firm name of William Cutajar & Oo., imported and en- 
tered at the port of New York, from Genoa, Italy, 150 bags of rice, 
a variety of mercliandise subject to a taniff duty of two cents a 
pound. Not being able at the time of such entry to produce a duly- 
authenticated invoice, he presented a statement, in the form of an 
invoice, giving the weight of the rice as 19,400 pounds. The bond sued 
upon was at the same time executed in conformity with the require- 
ments of the section of the customs administrative act above quoted, 
At the time of entry, Cutajar paid duties on the 19,400 pounds, 
amounting to $388. Thereafter the said 150 bags were duly weighed 
and tared by the United States weigher, and the total weight was 
found to bè 32,700 pounds. A further payment of $67.40 was made 
on 38 of the bags, and at the time of the bringing of the suit the 
amount still due for duties was $198.60. It was for this sum, with 
interest, that the district court gave judgment. The plaintiflf in 
error contended that judgment should hâve been rendered for the 
lull penalty named in the bond, viz. $800. At the trial, défendants 
endeavored to show that the condition of the bond had been com- 
plied with, and a duly-authenticated invoice produced and given to 
the collector within the six months allowed for such production 
by the terms of the bond. Most of the assignments of error are to 
the admission of testimony by which défendants sought to establish 
this défense, but inasmuch as the district court held that défend- 
ants were in default for not havLng produced the invoice required by 
the bond, and défendants hâve not sought to review that décision, 
such assignments of error need not be considered. 

The only question in the case is whether the sum named in the 
bond is to be treated as a penalty, or as liquidated damages. The 
bond is in a form prescribed by treasury régulations (article 16, 
régulation 326), which provides that bonds given on pro forma 
invoices shall be "form No. 79 and the penalty named in the bond 
shall be double the amount of duties apparently due, and in the 
case of free goods the sum of one hundred dollars." It is condi- 
tioned that the obligors "shall and do, within six months from the 
date hereof, produce to the collector of the customs for the dis- 
trict of New York a duly-authenticated invoice of the said goods, 
wares, and merchandise, and shall pay to the said collector the 
amount of duty to which it shaJl appear by such invoice the said 
goods, wares, or merchandise are subject, over and above the amount 
of duties estimated on the appraisement of said goods, wares, and 
merchandise." The damages resulting from the failure of the im- 
porter to furnish the collector with a true certifled invoice showing 
the character and value, and also quantity and weight, of the ar- 
ticles imported, so that the collector may hâve the assistance of such 
invoice in making hia own classification and appraisement, and in 
passing upon the retums of the weighers, are readily and exactly 
ascertainable. The bond is expressed in language which leaves no 
doubt that it was intended to provide security for the payment of 
such damages, and, under the familiar rule in such cases, the 
amount named in the bond is to be regarded as û. penalty, and not 
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as liquîdated damages, The case at bar is not wlthin the anthori- 
ties cdted on the brief of plaintiffa in error, which hold that, where 
the STim named in the bond ia a flxed penalty imposed by law as a 
punishment for a breach of duty enjoined by law, the court will 
not undertake to alter or reduce the penalty which the législature 
has flxed for the nonperformance of a statutory duty. Congresa 
has not flxed the penalty. It has only provided that the collecter 
shall require a bond for the production of a duly-certifled invoice, 
and the bond required in this case manifestly contemplated that the 
sureties should respond only for the damages resulting to the 
govemment from the fact that its offlcers undertook, at the im- 
portera' request, and under the authority conferred by the above- 
quoted section of the act, to assess the duty without waiting till 
a duly-certifled invoice should be laid before them. The judgment 
of the district court ia afûrmed. 



In re GLAE2NZER. 
(Circuit Court, S. D. New York. April 25, 1894.) 
No. 599. 

1. CtrsTOMS DuTiBS — Classification — Freb List— Cabinbts and CoiiLBcnONS 
OP Antiquitibs. 

The "collections of antlqutties" which are made free of duty by para- 
graph 524 of the act of October 1, 1890, include only collections of such 
antique articles as are commoiily recognized to be suitable for "cabinet 
collections" according to the taste and usage of coUectors of antlquarian 
and artistic curlosities,— that Is, suitable to be assembled togethep in 
boxes, drawers, or like réceptacles, or in any small apartment where 
articles of vertu, coins, and other bric-a-brac are usually deposited for 
exhibition, study, the gratification of personal taste, or other like purpose. 

S. Same— Antiquk Tapbstbies. 

Antique tapestrles produced prior to the year 1700, imported by dealers 
In antiqultles, to be placed among like articles owned and kept by them 
in their trade, or for sale, hdd to be dutlable at 44 cents per pound and 
50 per cent ad valorem, under paragraph 392 (woolen schedule) of the 
act of October 1, 1890, and not entitled to free entry under paragraph 
524, as a collection of antiqultles. 

8. Same— Oriental Rugs. 

An antique Oriental rug, ownAd by a thlrd person, but Imported by a 
dealer in antiqultles, together with certain antique tapestrles owned by 
himself, hdd to be free of duty, under paragraph 524 of the act of 1890. 
In re Glaenzer, 5 a C. A. 225, 55 Fed. 642, followed. 

•4. Samk— Paintings. 

A palntlng on canvas, nlne by three feet In dimensions, representing a 
mythological subject, and produced prior to the year ITOO, which was 
imported, together with certain antique tapestrles, by a dealer In an- 
tiqultles, hdd to be dutlable at 15 per cent, under paragraph 465 of the 
act of 1890, as a palntlng, and not to be entitled to free entry, under 
paragraph 524, as part of a collection of antiqultles. 

This waa an application by George A. Glaenzer, the importer of 
certain tapestrles and paintings, for a review of the décision of the 
board of gênerai appraisers sustaining the décision of the coUector 
of the port of New York as to the rate of duty on said merchandise. 
Upon the tapestrles the coUector imposed a duty of 44 cents per 
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pound and 50 per cent, ad yalorem, under paragrapli 392 of the 
tarifl act of October 1, 1890. Upon the paintings he imposed a dxitj 
of 15 per cent, ad valorem, under paragraph 465 of said aat His 
action, in respect to both classes of articles, was sustained by the 
board of appraisers. 
The opinion of the board of gênerai appraisers was as foUows: 
We flnd the foUowing conclusions of fact in tliese cases: (1) The article? 
covered by tbe protest in case No. 10,909a were imported December 1, 1890, 
and consist of two pièces of antique tapestry, worth respectirely 1,500 and 
500 francs, and so Invoiced, and composed of the materlal of worsted. (2) 
The articles embraced in case No. 10,985 consist of (1) one pièce of tapestry, 
of Plemish production, a manufacture of wool and silk, the latter chief 
value, costing about 450 francs; and (2) one paintlng, on canvas, about nlne 
by three feet in dimensions, representing some mythological subject, and 
costing 500 francs, both imported October 13, 1890, on the same vessel. (3) 
AU of thèse articles we flad were produced at a perlod prior to the year 
1700. (4) They were imported by Messrs. Glaenzer & Co., who are decorators 
and dealers in antique articles, to be placed among like articles owned and 
kept by them in their trade, or for sale. 

We further find from thèse premises, and from the évidence In the case, 
tliat the articles are not collections of antiqulties, sultable for souvenirs or 
cabinet collections within the meaning of paragraph 524 of the new tariff 
act and consequently are not free of duty. This paragraph reads as follows: 
"Cabinets of old coins and medals, and other collections of antiquitles, but 
the tenn 'antlquities' as used In thls act shall Include only such articles 
as are sultable for souvenirs or cabinet collections, and which shall hâve 
been produced at any perlod prior to the year seventeen hundred." The 
corresiK>nding paragraph (669) in the act of 1883 reads: "Cabinets of coins, 
medals, and ail other collections of antlquities." The présent law bas 
amended this paragraph by expunging the word "ail," Inserting the word 
"old" before "coins and medals," and by deflning the word "antiquitles," 
80 as to make it embrace "only such articles as are sultable for souvenirs 
or cabinet collections" and antedate the year 1700. In addition to this re- 
quirement as to suitability the;e must be a "collection" or assemblage of 
such articles, so as to "make them attractive, or useful, or valuable, or 
otherwise désirable." Baumgarten v. Magone, 41 Fed. 770. A "souvenir" 
Is a keepsake, or remembrance. A "cabinet" is defined by Worcester to be 
"a set of boies or drawers for curiosities"; "any place in which things of 
value are hidden"; "a closet; a small room." The word is used, we think. 
In elther of thèse significations, as indicated by the contert of the para- 
graph in which it appears. The amendment efCects quite a change in the 
meaning of the law as it formerly stood. Cabinets of old coins and medala 
are made free by name. Other collections of antique articles, that is of 
those produced prior to the year 1700, are also exempt from duty. If of a 
kind such as are commonly recognized as sultable to be presented by one 
person to another as a keepsake, or in token of remembrance, and Intended 
to be kept for the sake of the giver. So the law makes free of duty such 
"collections" of articles as are commonly recognized to be sultable for "cab- 
inet collections" according to the tastes and usage of coUectors of anti- 
quarian or artistic curiosities, that is, sultable to be assembled together 
in boxes, drawers, or like réceptacles, or in any small apartment where 
articles of vertu, coins, and other brlc-a-brac are usually deposited for exhi- 
bition, study, the gratification of personal taste or other like purpose. We 
adopt this construction of the new tariff law, for the reason. that it seems 
to be demanded by the application of established canons of statutory con- 
struction. The Word "cabinet" is twice used in the paragraph (524) under 
considération. When the législature uses the same word twice in the same 
law, and especially In one section or paragraph, the presumption is that 
they Intend to use It In the same sensé in each Instance, unless there be 
Bomething in the context to repel this Inference. The law. In effect, ex. 
empts from duty "cabinets of 'old coins and medals" and other "cabinet 
-collections" of the kind described. This means, we thInk, other cabinet col- 
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lections of a klndred klnd to cabinets "of old coins and medals" under the 
principle of ejusdem generis, whlch restricts a gênerai word followlng par- 
ticular words in a statute to the same genus as those words. 

Thls vlew Is corroborated by the manifest meanlng of the word "cabinet" 
as it is found In paragraph 712 of the free llst, whlch reads as foilows: 
"Spécimens of natural history, botany and mlneralogy, when imported for 
ca,blnets, or as objects of science, and not for saie." This construction 
moreover was given to paragraph 669 of the act of 1883, in V. S. v. Sixty- 
Fi\e Terra Cotta Vases (Clr. Ct South. Dlst N. Y.) 18 Fed. 508. In the Case 
of Robert Garrett, involvlng an antique oll paintlng, G. A. 185, and afflrmed 
on appeal to the United States circuit court of Maryland, this board, follow- 
ing otiier authorltles, rejected this rtde of construction as applicable to the 
old law. But, in our opinion, the amendment to the law indlcates a légis- 
lative Intention to curtail the vast flood of Importations whlch hâve been 
made under the désignation of antiquitles durlng the past décade, em- 
bracing, as they did, valuable pictures, tapestrles, fumlture and other 
articles, each of ten being worth many thousands of dollars, and used for 
fumlshing the houses of those most able to pay a just revenue on them. 
Applylng thèse princlples, we are of the opinion that the articles in ques- 
tion are not free from duty as clalmed, but are subject to the duty Imposed 
by the collector. His décision in each case is accordingly afflrmed. 

In the foregoing cases the Importers had due notice of the hearlng, and 
appeared in person before the board. 

[Slgned] Henderson M. SomervlUfc, 

[Signed] . George O. Tlchenor, 

[Slgned] Wilbur F. Lunt, 

Board of TJnlted States General Appralsers. 

Stephen G. Clarke, for importer. 

Thomas Greenwood, Asst. Dist. Atty., for collector. 

COXE, District Judge (orally). The décision of the board of gên- 
erai appraisers is aflQrmed as to each of thèse importations, except 
the antique Oriental rug owned by and imported for Mr. George 
F. Baker, by the "La Champagne," December 30, 1890. As to this 
importation the décision of the board is reversed in accordance with 
the décision of the United States circuit court of appeals in Ke 
Glaenzer, 5 C, C. A. 225, 55 Fed. 642. 



GENESBB SAI/T CO. v. BURNAP et al. 

(Circuit Court, N. D. Ohlo, W. D. Aprll 11, 1895.) 

Tkade-Mabks — What will bb Protbctbd — Geographical Nambs. 

A manufacturer of sait in the Genesee Valley cannot be prevented from 
using the word "Genesee" in connection therewith; but he may be en- 
Joined from using it in any color, style, or form of letters, or In comblna- 
tlon with other words, so as to imitate a comblnation prevlously used by 
another. 

In Equily. Bill by the Genesee Sait Company against Burnap 
& Burnap for an injunction. 

George H. Beckwith, for plaintiff. 
John F Kumler, for défendants. 

RICKS, District Judge. Two forma of decree are presented, and the 
court is called upon to décide which would be in accordance with the 
opinion filed March 19, 1895. In that opinion the court held that plain- 
tif was entitled to an injunction "on the theory that défendants were 
trying to imitate the inscription upon their product, — palm it off 
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«npon the public as the plaintifif's." This the court intended to pre- 
Tent, and held that the défendants conld not combine the worda 
^'Genesee Sait Go. Factory Filled" in such a way as to imitate the 
plaintiff's description of its product, and thereby deceire the public 
Plaintiff's counsel seeks to give a broader construction to this 
■opinion than the court intended it should bave, and asks that de- 
fendants be enjoined froni using the word "G«nesee" as describing 
their sait I do not think this can be done. A court will not en- 
join from telling the truth. The facts in this case show that de- 
fendants are manufacturing their sait in the Genesee Valley, and 
to prevent them from using the word "Genesee" as descriptive 
of their sait would be to give the plaintiff a monopoly of that word, 
which the law does not intend to give. The case was practically 
decided on the authority of Canal Co. v. Clark, 13 Wall. 311, from 
which the court quoted as follows: 

"He bas no right to appropriate a sign or a symbol which, from the nature 
of the fact it is used to signify, others may employ with equal truth, and 
therefore hâve an equal rlght to employ for the same purpose. And It is 
obvious that the same reason which forblds the exclusive appropriation of 
generic names, or of those merely descriptive of the article manufactured, 
and which can be employed with truth by other manufacturera, apply with 
equal force to the appropriation of geographical names, designatlng districts 
of country. Their nature is such that they cannot point to the origin (Per- 
sonal origin) or ownership of the article of trade to which they may be 
applied. They point only at the place of production, not to the producer; 
and, eould they be appropriated exdusively, tbe appropriation would resuit 
In mischlevous monopolies." 

Injunction denied beyond restraining défendants from combining 
the words "Genesee," "Sait," "Co.," and "Factory Filled," to resem- 
ble plaintiff's combination. Défendants are entitled to use the name 
"Gtenesee," representing the locality of the manufacture of the 
sait, but not to use it in any color, style, or form of letters or in 
combination so as to imitate plaintiff's combination. 



RING REFRIGBRATOR & ICB-MACHINB CO. T. ST. LOUIS ICE MANU- 
FACTURING & COLD-STORAGB CO. 

(Circuit Court, E. D. Missouri, B. D. January 3, 1895. 

L Parties to Patent Suits— Suit agaikbt User — Biqht op Manupactcrer 
TO BK Made Défendant. 

A manufacturer la not entitled to Intervene in an tnfrlngement suit 
brought against a purchaser of hls machine, after a decree has been 
rendered therein sustaining the patent sued on and declaring infrlnge- 
ment, for the purpose of having the decree set aside, merely because he 
has an Indirect interest in the resuit arising from hls possible liability 
to Indemnify other purchasers of like machines against damages which 
mlgbt be adjudged against them in future actions upon the same patent. 

i. Same— EsTOPPBL. 

A manufacturer, upon being invlted to assume the défense of an 
tnfrlngement suit brought against the purchaser of one of hls machines, 
declined' to do so, except to the extent of paying part of the expenses 
thereof, and by bis vaclUating course evlnced a purpose to take advantage 
of the judgment if favorable, and escape responsibility if adverse. Held, 
that he was precluded, after the entry of a final decree, from Inter- 
vening in the suit for tbe purpose of having tbe decree set aslde. 
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TMs was a suit in equity by the Ring Kefrigerator & Ice-Machine 
Company against the St. Louis Ice Manufacturing & Cold-Storage 
Company for alleged infringement of a patent relating to gas pumps. 
A decree haring been rendered sustaining the patent, and declaring 
infringement, an application has now been made by Arthur St. John 
Newberry, trustée, who is a stranger to the recora, to hâve the 
decree set aside, as having been entered'by collusion. 

Chester H. Krum and Frank K. Ryan, for complainant. 
Mills & Flitcraft and Phillips, Stewart, Cunningham & Elliott, for 
défendant 

PRIEST, District Judge. An application is made in this case by 
Arthur St. John Newberey, as trustée of the Arctio Ice-Machihe 
Manufacturing Company, and who is not a party to the record, to set 
aside the final decree rendered herein on May 1, 1894, upon the 
ground that it was entered pursuant to a collusive arrangement be- 
tween the plaintifE and the défendant The decree adjudged com- 
plainant's patent to a gas pump valid, and the one used by défendant 
in its plant for the manufacture of ice, which had been erected for it 
by the Arctic Ice-Machine Manufacturing Company, an infringe- 
ment thereof. When the suit was first brought, the défendant 
addressed a letter to the Arctic Ice-Machine Manufacturing Company 
at Cieveland, Ohio, notifying it of the claim set forth in complain- 
anf s bill, and requested, inasmuch as the plant had been construct- 
ed by it, that it should undertake the défense of the suit It aJso 
asked an early reply, to be addressed to the defendant's attomeys, 
Mills & Flitcraft, and suggesting that satisfactory arrangements 
might be made with the attomeys named for the management of 
the défense on its part This letter was dated November 7, 1892, 
and fell into the hands of the petitioner, who had been appointed 
trustée of the Arctic Ice-Machine Manufacturing Company under 
insolvency proceedings. If any direct reply was made to this let- 
ter, it has not been produced. On the 16th of January, 1893, 
Sherman, Hoyt & Dustin, petitioner's attomeys at Cieveland, wrote 
Mills & Flitcraft concerning this case, and, among other things, 
said: 

"And Mr. Newberry, the assignée of the Arctio Ice-Machine Manufacturing 
Company Is not wlUlng to assume the burden of ail of the défense. The Com- 
pany is Insolvent, and has made an assignment to hlm for the benefit of 
creditors, and has entirely gone out of business. He wants, howeyer, to do 
what is right for the St. Louis Ice Manufacturing Company, and would be 
willing to bear say half of the expense of conduciing a litigatlon, If that 
wiU be satisfactory to your cliraits. ♦ * • If this Is satisfactory to you, 
we -wlU prépare an answer In the suit, and send it to you to be filed, and 
we wlll, in connection with yourselves, conduct the défense. We feel sure 
we will be able to defeat the complainants." 

It would seem, from a subséquent letter, that at the tlme this 
demand was made upon the Arctic Ice-Machine Manufacturing Com- 
pany, and at the time petitioner undertook the défense to the extent 
expressed in the foregoing letter, both parties were under an im- 
pression that the Arctic Company had, by the terms of the contract 
under which the defendanf s works were built, agreed to indem- 
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nify It against any damages for infringements; but this assnmption 
was dispelled when the con tract was found just before the trial of 
the cause. In reply to the letter of the 16th of Jannary, 1893, Mills 
& Flitcraft said, among other tbings not material to be considered 
now: 

"We will confer wlth the offlcers of the Ice company about sharing the 
expansé. We are certain that they would be pleased to hâve Mr. New- 
berry pay your expense, and that the Ice company would pay ours." 

There is no exhibit of the correspondence from that time until 
January 29, 1894 In the meantime an amended answer had been 
filed and évidence had been taken, and the case was nearing a trial. 
On that day, January 29, 1894, the petitioner'B attorneys at Cleve- 
land wrote Mills & Flitcraft as f ollows : 

"We wlsh you would procure the agreement mentloned as soon as possible, 
as there are some costs connected wlth the taking of the dépositions In thls 
casé whlch ought to be pald, and, if it is the duty of the assignée to pay 
them, he, of course, wants to. If it is not hls duty, the St Louis Company 
should provide for them. Mr. Newberry, as assignée of the Arctic Company, 
while he is favorably inclined to the St. Louis Company, and wishes to see 
it prevail in its action, cannot assume the burden of thls litigatlon, unless 
the contract between the Arctic Company and the St Louis Company re- 
quires him to do so, his relation being that of a trustée for the beneflt of 
the creditors of the Arctic Company. You will readlly apprécia te this, and 
therefore the importance of knowing just what Mr. Newberry's légal status 
is in relation to this litigatlon. Please give this matter your immédiate atten- 
tion, and oblige." 

The case was tried and submitted on April 12, 1894, and the de- 
cree entered upon the flnding of the court on May 1, 1894. On 
April 13, 1894, Mills & Flitcraft wrote to Mr. Newberry as f ollows: 

"Yesterday we submitted the above to Judge Thayer, we taking flve days 
to file brief. Piaintlfl's brlef was filed yesterday, so that we had no oppor- 
tunity to examine the matter. Mr. Morris and Mr. Ring had a considérable 
talk together. We understand from the attorneys for plaintiS that they 
had made some kind of an arrangement of settlement. Of this we hâve not 
been advised. Our impression is that Ring would like to hâve some kind 
of a judgment, and Mr. Morris would like to get ont of the matter as easlly 
as he can. We hâve never understood positively that you, as trustée, liad 
agreed to protect Morris, and pay the amount for any judgment whlch 
might be obtalned on account of infringement of patent Of course, if you 
propose to pay the amount of any judgment wlthout litigatlon, in your 
capacity as trustée, you would hâve a right to inslst that we go ahead and 
flght the case. However, if you are going to compel us to go to a lawsult 
to try to coUect from you after we hâve paid on a final judgment which 
Ring may obtain, we might be inclined to buy our peace for a small sum of 
money. We are not In fact uslng the device, and hâve only used it for a 
very short time." 

Beplying to this letter, the petitioner's attorneys, on April 17th, 
said: 

"You of course know Mr. Newberry's relationship to thls matter is that 
of trustée. Mr. Newberry bas no désire to avoid any légal obligation of 
the company, nor to dispute any valid claim against the company. When 
originally he started in to assist you In your controversy wlth Ring, he did 
it upon the assumptlou that your cUents had from his assignor a valid 
agreement to indemnlfy them against any damages for infringement. As 
this Utigation bas progressed several times, your people bave been called 
upon to fumish a copy of this contract, but up to the présent time they 
bave not done so. If there is no valid subsisting obligation, Mr. Newberry 
could not make any agreement to pay anytbing. If there is sucb a blndinx 
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obltgatioiijhe wpnld be wllling to pay Bome small sum, If thereby he could 
obtaln, not only a release for thls particular machine, but a release of any 
clalm for ail other machines that were sold by the assignor, as well as for 
ail machines that bave béen sold by bim slnce the asslgnment. He does* 
not belleve tiiat plaintiff Ring bas any vaUd clalm, but he migbt be wllling 
to pay a small sum for peace if tbereby he could save any possible litiga- 
tion on account of other machines. It may be that Mr. Ring waats a con- 
sent decree agalnst your clients in order to enable him to more successfully 
maintaln actions agalnst others -who bave bougbt machines. If that be so, 
Ring would probàbly not want to give a release, and It would be foUy in 
Mr. Newberry to make a settlement, as we bave no doubt that you will 
succeed in defeatlng Ring in thls case, aad a settlement wlll slmply invite 
other Utigation." 

To this letter Mills & Plitcraft, on April 19th, replied as follows: 

"Gentlemen: Your favor of the 17th recelved. The St Louis loe Company 
only used the device for a short time, and ceased using, and are not using, 
Ring's device. At the time this Utigation was started, we understood that 
the contract for the érection of the flrst machine contained a provision that 
the Arctic Company would indemnify for any damages for infringement,^ 
and we were so informed by Mr. Morris. The contract was called to our 
attention a day or two ago, just about the time of the submission of tbis 
case, and in it there Is no expressed provision about indemnifylng for in- 
fringement The question, of course, Is whether or not the seller of a patent 
article does not, by the sale of the same, make bimself liable for any dam- 
ages that may be obtained agalnst the buyer. Mr. Morris is using two of 
your machines, also, we believe, using one or two at Kansas City, and he 
bas always stood by the Arctic machines. Mr. Ring offers to let bim off 
very easy in this matter, and, if he was to go on and take the chances of 
Utigation, be would, of course, prefer to take the economlcal course of mak- 
ing a cheap settlement. We certainly should bave obtained a release from 
Ring of ail the daims for damages that he might bave, and we do not 
intend to use bis device. This case is in shai>e for you to obtaln a judgment 
establishlng the validlty of the patent We had prepared our brlef almost 
complète In this matter wben the matter of compromise came up by some 
outside talk between Mr. Ring and Mr. Morris. We bave intended aU tbe 
time, in good faith, to go on and contest tbe case, supposing that It would 
ultimately appear that there was a contract of Indemnity. If you wlsb to 
go on, we wlll go on and finish our brief, and hâve the matter dlsposed of. 
If not, we are tncllned to make a settlement. You wiU get thls letter some 
time to-morrow, and, if there is a désire for the litlgatlon to go on, we will 
finish our brief, and submit the case, and we shall understand that you 
would Indemnify us for any money Judgment that would be obtained agalnst 
us. If you will not do thls, we will make a settlement Please let us bear 
from you promptiy, and oblige." 

To this letter, on April 24th, Mr. Dustin addressed the following 
reply: 

"We bave your favor of the 19th Inst, and this day bave gone over the 
matter with Mr. Newberry, assignée of tbe Arctic Company. Mr. Newberry 
bas no désire to establish the validity or invalidity of the Arctic patents, 
as he bas sold the plant witb ail the letters patent. He is desirous of simply 
avoiding Utigation in tbe cbeapest way possible. If, therefore. Ring would 
give him and tbe old Arctic Company, as well as tbe purchasers of machines 
from it and from him, an absolute release and discbarge of ail claims 
for damages because of any alleged Infringement, Mr. Newberry would pay 
a small sum in settlement If, on the other hand, Ring wiU not do tbis, 
Mr. Newberry, as assignée, authorizes us to say that if you will go on with 
the Utigation, In case it should resuit adversely to the St Louis Ice Com- 
pany, he will pay the Judgment. If, however, It should resuit adversely to 
your client, we would want immédiate notice, because we would certainly 
take an appeal. Wé believe that you bave évidence sufflcient to defeat Ring's 
patent and, If he is going to annoy us, we might Just as well contest It in 
the présent suit as in any other." 
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We présume the Mr. Ring and Mr. Morris referred to in this cor- 
respondence were, respectirely, présidents or managers of the plain- 
tifif and défendant companies. Mr. Mills, in his affldavit flled upon 
this application, said that the letter of petitioner's attorneys, of 
April 17, 1894, was read to Mr. Morris, and that thereupon, without 
consultation with him, Mr. Morris had an interview with Ring, the 
nature and estent of which the afiSant did not know; and that, after 
he had been engaged in the préparation of the brief in the case, he 
uvaLa notifled that further argument would be unneeessary, and there- 
upon he addressed to Judge Thayer, who had the case under advise- 
ment, the following letter, dated April 27, 1894 : 

"On behalf of the défendant, we hâve concluded not to file any brlef. The 
Refendant ceased using the device as soon as notifled, and does not pro- 
pose resunUng the use of It The delay In comlng to this conclusion bas 
been caused by correspondence with the parties from whom the machine 
was bought The case can, therefore, be consldered as submitted on our 
part" 

It appears that at the time of the submission an oral argument 
was made by counsel for complainant, and briefs also flled, to answer 
which defendant's counsel took a few days' time by leave of court- 
No complaint is made that any testimony material to the cause was 
withheld, or that there was any omission on the part of counsel rep- 
resenting the real défendant to do anything to further the success 
■of the defendant's cause, except that of failing to file a brief. Has 
the petitioner the right to be made a party défendant upon the rec- 
ord, and contest the complainant's bill? He contends he has, be- 
cause, while not directly interested in the immédiate conséquences 
of this suit, if the decree sustaining complainant's patent should 
stand, it will be used injuriously to him in other litigation which 
may be inaugurated by the complainant A complainant has the un- 
doubted right to choose whom of several wrongdoers he will prose- 
cute, and those not brought into the litigation at the suitor's in- 
stance cannot offlciously intrude themselves upon the mère ground 
that the results of the litigation might establish a précèdent which, 
when their rights shall be drawn in question, would impose the task 
of overcoming the persuasive influence of the adjudication. If the 
petitioner were not a party to this suit, or had not undertaken to ally 
himself with the défendant in the défense of it, whatever decree might 
be entered as to the validity of the complainant's patent would be 
as to him res inter alios acta; and the mère fact that this decree 
might hereafter in some manner affect his interest does not except 
it from this gênerai rule. There are many cases which rightly hold 
that a stranger to the record, who stands in such légal or contractual 
relation to a défendant as to be liable over to him, may, by notifica- 
tion to come in and défend, be bound, so far as the défendant is 
concerned, by any judgment which may be rendered. But this grows 
ont of a contractual or légal privity between the défendant and such 
stranger. Ford v. O'Donnell, 40 Mo. App. 51. "While the court 
may in this suit construe the complainant's patent, and such con- 
struction may be adhered to in subséquent suits against other per- 
«ons, that would not détermine against petitioner the fact of inf ringe- 
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ment, which would be, after ail, the main question in the subséquent 
suit, if one should be brought against tbe présent petitioner," is an 
observation made by Judge Blodgett in Thomas Huston Electrio 
Cb. V. Sperry Electric Co., 46 Fed. 75, which is peculiarly applicable 
in this case. Of course, there are cases in which a court of equity 
would be justifled, exercising a sound discrétion, in permitting other 
persons than those made défendants by the complainants to come in 
and défend, but in such cases they are admitted by favor, and not by 
right, and must make it appear that their interest in the resuit of 
the litigation is immédiate, certain, and direct. Curran v. Car Co., 
32 Fed. 835; Standard Oil Co. v. Southern Pac. Co., 4 C. C. A. 491, 
54 Fed. 521. 

Such conditions, however, do not exist in the petitioner's applica^ 
tion. By the express admissions contained in the correspondence, 
the petitioner is not concemed with the validity of the complain- 
ant's patent He parted with the plant and patents of the Arctic 
Company. In the event his vendees were sued by the complain- 
ant for infringement, he might be called upon to protect them. 
Whether he is under an obligation to do so does not appear from 
this application. The petitioner is precluded upon another ground. 
He had an opportunity to défend. A duty to do so was urged 
upon him by the défendant He declined the fuU responsibility 
of such a requirement. Acting, however, upon the suggestioai of 
défendant that the contract between his assignor and it contained 
a covenant of indemnity, he, to a qualiûed extent, as indicated by 
his letter of January 16, 1893, agreed to bear a certain part of the 
expense of the défense. Of this, however, he repented, and on Jan- 
uary 29, 1894, wrote the attorneys of défendant, in whose engage- 
ment he declined to participate, in effect that, unless bound to do 
so by covenants of indemnity in the contract between his assignor 
and the défendant, he would not be troubled with the litigation. 
After being advised that the case had been submitted, and urged 
to make a décisive answer whether he proposed to indemnify the 
défendant against the damages for infringement in the event the 
défense failed, he, through his attorneys, again, on April 17, 1894, 
emphasized the position which he had taken as early as January 
29, 1894. 

It is true that on the 21st of April, after endeavoring to impose 
conditions upon the defendant's attorneys, looking solely to his 
interest aside from this litigation, and which he had no right to ask 
them to undertake, he does again recall his décision of January 29th 
and April 17th, and ask them if they cannot accomplish the com- 
promise which he desires made with the oomplainant, looking to 
his interest elsewhere, to go on and défend the suit, agreeing to in- 
demnify the défendant But this letter came too late. Mr. Morris 
took the petitioner at his word, as expressed in his letter of April 
17th, and proceeded to make, so far as the damages were concemed, 
an exhibit to the complainant which justifled it in withdrawing 
against the défendant a claim for damages. But the course of the 
petitioner had been so vacillating that the defendant's attorneys 
were perfectly justifiable in refusing to act upon the expressions 
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oontained in his letter of the 21st His whole condact in this mat- 
ter with the défendant and defendanf s connsel beajs unmistakable 
évidence of an effort on his part to play fast and loose, — ^to take ad- 
vantage of the judgment if favorable to the défendant, and to 
escape ail responsibility if it should be adverse. When he might, 
by a décisive élection, hâve stepped in and def ended, to the extent of 
assuming absolute control over the defendant's case, he declined to 
do so. It is now too late after the decree has been entered for 
him to interpose with any défense he may hâve had, however 
meritorious. We do not décide whether the decree entered would 
be a bar or not, because of the part whieh he took in the litigation 
between January, 1893, and January, 1894. If it should be held 
to be a bar, then the petitioner alone is responsible for this con- 
dition. The petitioner asks that the decree be set aside, and the 
suit dismissed because it is coUusive. We find nothing to justify 
this charge; indeed, under the circumstances made apparent by the 
affldavits and correspondence in this case, it is an ungenerous and 
ungracious charge. The suit originated in a genuine contest Its 
bringing was not contrived between the plaintÛC and the défendant. 
The défense was fairly and earnestly conducted upon the real issues. 
The mère fact that a party, in prudent appréhension of an adverse 
decree, makes terms upon one feature of the controversy, does not 
characterize the suit as an imposition upon the jurisdiction of the 
court The very terms which the petitioner in this case points out 
as évidence of collusion he sought to import into the case for his 
own beneflt. There are numerous expressions in his letters and the 
letters of his counsel to the effect that, if the complainant would 
relieve him and his assignor of damages on account of machines 
constructed and sold to other parties, the decree might go. How, 
then, can he complain that the défendant accepted such a relief? 
It does not appear that there was any compromise of the case, even 
upon the feature of damages, between the complainant and the 
défendant It only appears that the défendant succeeded in im- 
pressing upon the mind of complainant such facts in the case as, 
if true, would relieve it from a judgment for damages, and, under 
this conviction, the complainant waived that part of the relief which 
it sought WTiere parties plaintiff and défendant, desiring to ac- 
complish a common purpose for their mutual beneflt, contrive and 
bring, the one against the other, an apparent hostile action, courts 
will welcome a stranger to reveal the fact that it has been imposed 
upon by such moot litigation, and, being convinced that the suit 
was a confédération of such purposes, as above indicated, would 
dismisB the bill. This case wears not the slightest color of such 
a transaction. It résulte that the pétition to be made a party, etc, 
wil! be denied. 



i42 FEDERAL EEPORTER, Vol. 67. 

HOLMES et al T. TEUMAN et aL 

(Circuit Court of Appeals, Nlnth Circuit Mareh 6, 1895.) 

No. 176. 

1. Patents— What Constitutbs Invention— Finding of Jubt. 

Where the record shows that plalntiff's devlce was novel In construc- 
tion, that it was useful, and that It went into immédiate and gênerai 
use, the appellate court cannot hold that the jury should hâve been 
Instructed that there was no invention thereln. 

H. Same — Construction of Claim — Inpkingement. 

A clalm for métal straps having their ends secured to the shafts of a 
cart, and extendlng underneath the axle so as to support a footboard, 
should be construed as covering straps which are attached to the cross- 
bar Connecting the shafts, instead of the shafts themselves, and whlch 
are madé of two pièces fastened together, Instead of In one continuons 
pièce. 

8. Same— Mkchanical Equivalents. 

The use of a métal strap composed of two pièces, joiaed together by 
boit and screw, is not the substitution of a mechanical équivalent, but 
Is merely a change in the form of the strap. 

4. Samb — Infringembnt — Measuke of Damages. 

Where a patent for an Improvement In carts was limlted merely to a 
device for sustalning the footboard, but the invention practically intro- 
duced a new cart, for which a demand at once arose, held that, in the 
absence of any proof that any carts of this form were ever constructed 
wlthout the patented feature, the measure of damages for Infringement 
was complalnants' entire loss, It belng impossible to separate the value 
of the patented cart from a cart whlch did not contaln the Invention. 

fi. Tkial — Instructions— Opfer of Compromise. 

In a suit for infringement of a patent, défendant, while testlfylng, 
volunteered the statement that, after the action was commenced, he had 
ofCered $250 tn settlement; and that plalntiffs demanded $350, and re- 
quired that défendant should agrée to pay a royalty, and to sell no carts 
below a certain prlce. HeM, that the court properly refused défendants' 
request to charge that this offer of compromise should not be construed 
as an admission of any right in plalntiffs; for, while correct as a proposi- 
tion of law, it was misleading, because it ignored the évidence relatlng 
to plalntlfCs' proposition in response to that of défendants. 

•6. Patents — Breaking Carts. 

The Putnam patent, No. 232,207, for an improvement in breaking carts, 
held valid and infringed, sustalning the verdict of a jury. 

Error from the Circuit Court of the United States for the Northern 
District of California. 

This was an action at law by Irwin J. Truman and G. Osgood 
Hooker against Henry E. Holmes and M. P. Holmes for infringe- 
ment of a patent relating to breaking carts. The circuit court en- 
tered a judgment for plalntiffs upon the verdict of a jury. Défend- 
ants brought error. 

Wheaton, Kalloch & Kierce, for plalntiffs in error. 
John L. Boone, for défendants in error. 

Before GILBEB,T, Circuit Judge, and HAWLEY and HAînPOBD, 
District Judges. 

GHiBERT, Circuit Judge. The plalntiffs in error were the de- 
fendants in an action in the circuit court, brought against them on 
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account of the allégea infringement of United States letters patent 
No. 232,207, dated September 14, 1880, and issued to T. De Witt C. 
Putnam, for "an improved breaking cart" The trial resulted in a 
judgment for the plaintiffs in the action for the sum of flSO, and 
costs. 

Upon the writ of error, it is contended that the conrt erred in 
refusing, at the conclusion of the testimony in the case, to instnict 
the jury to retum a yerdict for the défendants in the action, for 
the reason that it was conclusively shown that the plaintiffs' im- 
provement was without invention, and that the défendants had not 
infringed the same. The breaking cart which is the subject of the 
plaintiffs' patent is a low-bodied cart, in which the springs are sup- 
ported directly upon the axle, with the shafts placed directly upon 
ûie springs. Thèse shafts support the seat or cart body, and a foot- 
board, upon which the driver rests his feet, is fastened to and sup- 
ported by a métal strap on each side, which is attached to the 
shafts in front of the axle, extends downward at an angle, and is 
then bent so as to pass back underneath the axle, parallel with 
the shaft, and is then bent upward, and its rear end is fastened to 
the shafts behind the axle. By this construction the f ootboard moves 
vertically in unison with the seat and shafts. The advantage of 
■this construction is that the seat is low with référence to the axle, 
and the driver sits easily and quietly, without deranging motion to 
his body, since the footboard and the seat move in unison. With 
référence to this advantage, the évidence is that there were before 
the plaintiffs' invention but two classes of two-wheeled vehicles. One 
was the common butcher's cart, in which the seat is built high above 
the shafts, so that the feet of the driver rest on a floor which is en- 
tirely above the springs. It was obviously impossible to construct 
a low çart in this manner. The other class was one in which the foot- 
rest was secured upon the axle or the shafts, while the seat was 
supported upon the springs. In this class of carts the body of the 
driver would move with the springs, while his feet would remain 
stationary. The patentée conceived the idea of making a low-seated 
cart, with the footrest supported below the shafts, and the axle 
between the springs and the seat, so that the axle was placed above 
the footrest, but beneath the springs and the seat. He placed the 
shafts on the springs, and the seat on the shafts, and supported the 
footrest underneath the axle by his métal straps. 

The claim of the patent is as f ollows : 

"The brace or straps, F, having thelr ends secured to the shafts before 
and behind the axle, while the central portion extends beneath the aile, 
and parallel with the shafts, and is adapted to support the transverse foot- 
board, E, substantially as and for the puipose herein described." 

It is impossible for the court to say, with référence to the testi- 
mony, that the jury should hâve been instructed that there was no 
invention in the plaintiffs' cart. The record shows that the cart 
was novel in construction, that it was useful, and that it went into 
Immédiate and gênerai use. Counsel for the plaintiffs in error con- 
tend that there was nothing novel in the idea of suspending a foot* 
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board in such a way that its vertical movement would be common 
to that of the seat, and that a particular and spécifie improvement 
in the means of suspension was ail that the patentée could claim; 
îind they argue that the iron strap of the patent as a devlce for 
holding the footboard was not an invention, that the idea of such a 
strap was old, and that it was well known that two such straps, 
when hung parallel, would sustain anything laid across' them. This 
View of the patent leaves entirely out of sight the essence of the 
plaintiffs' invention, which is not merely the fact that the footboard 
was hung beneath the shafts by iron braces, but that a cart was 
constructed with the seat directiy above the springs and axle, there- 
by securing a low seat, with its advantages in connection with a 
breaking cart, and a footrest which should move in unison with 
the same. In other words, it was the arrangement of the footboard 
with référence to the other parts which was new. 

Nor can we see that the court would bave been warranted in tak- 
ing the case from the jury on the ground that the plaintiffs failed to 
prove an infringement by the défendants. The biU of exceptions 
shows distinctly that one of the witnesses testifled that the défend- 
ants had made and sold carts such as those made under the patent 
There is other testimony to the same efEect, from which the jury 
might reasonably infer that the carts built by the défendants were- 
the same as those made by the plaintiffs. The défendants admit 
that they constructed a cart differing from that of the plaintiffs 
only in the fact that the f orward ends of the straps, instead of being 
attached directiy to the shafts, are attached to a crosspiece which 
connects the two shafts in front of the seat, and that, instead of 
being continuons straps, they were formed of two pièces, fastened 
together by nut and screw at the angle underneath and behind the 
axle; but they claim that the plaintiffs must be held to the spécifie 
construction described in their letters patent. We do not so con- 
stnie the patent. The crossbar between the shafts is substantially 
a part of the shafts. It makes no différence, so far as the function 
of the straps is concerned, whether they are attached to the shafts 
or attached to a crossbar which connects the shafts; and it makes 
no différence whether the straps are one continuous pièce or com- 
posed of two. It is true that the plaintiffs' patent does not cover 
any arrangement by which the seat and the footboard may be made 
to move in unison. Those results were obtained in the butcher's 
cart. But it is a fair interprétation of the plaintiffs' patent to say 
that they are protected in the use of a cart in which the shafts are 
placed directiy upon the springs, and the footboard is sustained 
beneath the axle by straps, and it is unimportant whether the straps 
are attached to anj particular place along the shafts or to a cross- 
bar between the shafts, or whether they are made of one pièce or 
of two or three pièces. 

It is assigned as error that the court refused to instruct the jury 
that: 

"No testimony has been introduced In thIs case to separate the value ot 
patented from the unpatented parts of the cart, or to show wbat the valu* 
of the alleged invention was." 
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TMs instruction was properly refused. It would be impossi- 
ble in the case of a patent such as this to introdnce testimony to 
separate the vaine of the patented from the nnpatented parts. 
The plaintifls' invention practically introduced a new cart, — a cart 
for which a demand at once arose. There is no évidence that at 
any time carts were constructed after the manner of the plain- 
tiffs', but with the patented feature omitted. There would be no 
demand for such a cart. It was impossible, therefore, to compare 
the value of the patented cart with a cart which did not contain 
the invention. There was in the case the admission of the de- 
fendants that they had constructed 150 carts in the year 1893. 
The testimony of the plaintiffs waa that, by reason of the com- 
pétition of infringers, the price of their cart, which was originally 
|35, had been reduced to $22.50. The measure of their damages 
was their entire loss. Fitch v. Bragg, 21 Blatchf. 302, 16 Fed. 
243; Manufacturing Co. v. Sargent, 117 U. S. 536, 6 Sup. Ct. 934. 

It is assigned as error that the court instructed the jury that it 
was not material that the strap should be one continuons pièce. 
It is urged that in giving this instruction the court usurped the 
function of the jury, whose province it was to say whether one 
thing was the mechanical équivalent of another. It was the duty 
of the court to deflne the patented invention as the same was ex- 
pressed in the language of the claim. 3 Eob. Pat. p. 378. The 
instruction which is complained of was a portion of the charge 
upon that subject. The court said: 

"It is proper at this point to explaln the clalm because upon its meanlng 
dépends this question of infringement. I do not thlnk It Is material whether 
the strap is fastened directly to the shaft, but it must go under the axle; 
nor do I think It is material that the strap should be one continuons pièce." 

There is no référence in thèse words to a mechanical équiva- 
lent of one of the parts of a patented invention. To use a strap 
composed of two pièces joined together by boit and screw, in- 
stead of a continuons strap, was not to substitute a mechanical 
équivalent. It was but to change the form of the strap. It was 
proper for the court to instruct the jury that the plaintiffs' pat- 
ent secured to them the exclusive right to use in their cart the 
footboard suspended by a strap substantially as in the claim de- 
scribed, and that to make the strap in two pièces was a mère 
change in form, which would not relieve the défendants from the 
charge of infringement The straps had no function except to sup- 
port the footboard beneath the axle. It is true that in the claim 
they are described as "braces or straps"; but in the spécification 
they are nowhere referred to as braces, and nothing is claimed 
for them as such. It is apparent that they could serve no pur- 
pose as braces, or otherwise than as supports to the footboard. 
But, if we were to concède that the question whether the sup- 
ports made by the défendants were the équivalents of the plain- 
tiffs' straps was properly one for the jury, there was no error in 
the instruction which would justify a reversai of the judgment, 
for the straps used by both the plaintiffs and the défendants were 
80 obviously the same that the court would hâve been obliged to 
v.67F.no.4— 35 
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Lave set aside the verdict of the jury had they found otherwise. 
It îs aesigned as error that the court refused to instruct the 
jury concerning the effect of the défendants' offer to compromise. 
Upon the trial, one of the défendants, vchile testifying, volun- 
teered the statement that, after the action was commenced, he 
had made the plaintiffs an offer of settlement, which was, in sub- 
stance, that he had offered to pay $250 if they would dismiss the 
suit, but that the plaintiffs had demanded $350, and that the de- 
fendants should agrée to pay a royalty upon ail carts they should 
manufacture, and to sell no carts below a certain price; that, in 
answer to this, he had told the plaintiffs that the défendants 
would do no more than pay $250, upon the condition that the suit 
should be dismissed, and that the défendants would continue 
building the carts. He also said in explanation of the offer : 

"That was after the suit was commenced, and before we had employed 
our présent attorneys. Our object In ofiferlng the comprofnise was to get 
rld of the ezpense of a suit. We thought we could compromise It for less 
money than we could continue the suit, but we would not consent to stop 
manufacturlng the vehicles." 

The instruction requested by the défendant and refused by the 
court was the following: 

"You are instructed that it Is the rlght and privilège of any person to 
buy exemption from the expense and annoyance of Iltigatlon, and the fact, 
if It be a fact, that the défendants In thls case oflfered to compromise their 
différences wlth plaintiffs, must not be construed to be an admission or 
récognition by défendants of any rlght whatever la the plaintiffs." 

The proposition made by the défendants was purely and sim- 
ply an offer of compromise. It was not an admission of any fact 
involved in the litigation. If évidence of the proposition had been 
offered by the plaintiffs upon the trial in the court below, it 
clearly would hâve been inadmissible, against the défendants' ob- 
jection; for the law is well settled that the offer of settlement 
made by a party to a suit with a view to a compromise or an 
amicable adjustment of the matter in dispute is not admissible 
against him. 9 Am. & Eng. Enc. Law, 353; Stanford v. Bâtes, 
22 Vt. 546; West v. Smith, 101 U. S. 263; Gerrish v. Sweetser, 
4 Pick. 374. But this testimony was not offered by the party to 
whom the proposition was made. It was volunteered by the de- 
fendants themselves. It was not only in the case with their con- 
sent, but it remained in évidence without objection upon their 
part, or motion to strike out. It contained évidence not only of 
their offer to compromise, but also évidence of a counter propo- 
sition from the plaintiffs, — an offer to accept $350 in settlement 
of damages, which in the complaint were laid at $20,000. The 
instruction which was asked for, while it was a correct exposi- 
tion of the law, ignored this feature of the évidence. The plain- 
tiffs were as much entitled to an instruction concerning their 
offer of settlement as were the défendants to one concerning theirs. 
The évidence had been ofl'ered by the défendants for purposes of 
their own, presumably for the purpose of showing for how small 
a sum the plaintiffs had offered to settle. The offer of the plain- 
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tifEs was calculated to influence the jury's verdict Tliat of the 
défendants was not necessarily so. The efEect of the instruc- 
tion which was requested would hâve been to inform the jury 
that the défendants' olïer of compromise must not be construed 
as an admission of any right in the plaintifls. But this was made 
sufficiently clear in the defendant's testimony. He informed the 
jury that the proposition was made by him after the commence- 
ment of the suit, and before the défendants had employed coun- 
sel, and that its object was to obviate the expense of the suit, 
since it was his belief that the suit could be setfled for less than 
ît would cost to employ counsel to défend it. He was careful to 
say that he coupled his proposition to pay $250 with a déclara- 
tion of the défendants' intention to continue manufacturing carts, 
which meant, of course, that they would do so without payment 
of royalty or becoming subject to further demands from the plain- 
tiffs. The jury could see from the terms of the offer that it in- 
volved no récognition of any right in the plaintiffs, but that, on 
the contrary, it was an express déniai of their right. Nothing 
the court could hâve said would hâve made it plainer. We find 
no error, therefore, in the refusai of the court to charge the jury 
upon the subject. 
The judgment is affirmed, with costs to the défendants in error. 



BBRNHBIM v. BOHHME. 

(Circuit Cîourt, D. New Jersey. May 1, 1895.) 

Patents— Invention— Catchbs poh Satchels. 

The Lleb patent, No. 242,944, and the Flocke patent. No. 303,716, for 
catches for traveling bags and satchels, hdd vold for want of invention, 
In vlew of the prier state of the art, as shown by the Lagowltz epring 
catch and the Xaylor trunli fastener, 

This was a bill by Gustav Bemheim against Albert Boehme for 
infringement of two patents relating to catchea for traveling bags 
and satchels. 

Louis C. Raegener, for complainant. 
Jonathan Marshall, for défendant 

GrREEN, District Judge. The bill in this case Is filed to enjoin 
the défendant from infringing two patents for "catches for travel- 
ing bags and satchels," one of whieh is numbered 242,944, and was 
granted to John W. Lieb, June 14, 1881. The other is numbered 
303,716, and was granted to Robert Flocke, August 19, 1884. Both 
hâve been duly assigned to the complainant, who- now owns them. 
The spécification of the Lieb patent déclares that the invention pro- 
tected by it "relates to that class of swinging or rocking devices 
which are applied to the outside of bag f rames, and adapted to strad- 
dle or embrace the same in order to hold them shut; and the im- 
provement consists in a spring combined therewith, in order to hold 
the device in the locked and unlocked positions, aa hereinafter de- 
scribed." And the flrst daim is as follows: 
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"(1) In a fastenlng for traveling bags, the rock ehaft provlded with tbe 
flattened faces, c' and d, and sultable locklng devloe, In combination wlth 
tbe sprlng béarlng against tbe slde of tbe sbaft, as sbotra." 

The other claim is not in controversy. 
The spécification of the Flocke patent says: 

"Tbls invention relates to certain Improvements In that dasa of fasten- 
Jngs for traveling bags, having two arms arrangea at the ends of a rock 
sbaft, adapted to bold the sections of the bag frame togetber tbere betvreen, 
said sbaft baving a sprtag bearing tbereon to bold tbe arms into eltber 
a locked or an unlocked position. Heretofore, In tbe fastenings referred to, 
the said sbaft had angular stops or projecting âanged collars formed on tbe 
sbaft at eacb side of tbe spring, whicb llmlted the movement of tbe said 
sbaft, allowlng tbe same a reciprocating movement only from a locked to 
an unlocked position, and vice versa, and preventing a free or continuons 
révolution of tbe sbaft and tbe arms tbereon. By tbls construction It became 
necessary, to gain a unlform movement of tbe catcbes on eacb slde of tbe 
bag, to bavé a rlgbt and left band fastenlng; but this is found objectionable. 
In that it nécessitâtes an increased expense in manufacture, compels tbose 
bandling the goods to keep a larger stock, and Is oftentimes tbe occasion of 
mlstakes and conséquent delays in applying tbe devlce to tbe bag. Thèse 
objections it is tbe object of tbls Invention to overcome." 

And the only daim of the patent is the foUowing: 

"Tbe Improved sprlng catch or fastener for a bag frame, tbe same con- 
slBting of a box, a, baving therein a spring, c, and a pivotai sbaft, vritb eara 
at eacb end tbereof, adapted to bold the sections of tbe h&g frame togetber, 
and baving tbree cam projections dispoeed at equal distances apart around 
tbe said sbaft, to engage tbe sprlng, wbereby the ears may be tumed to a 
catching relation to tbe said frame or to eltber a rlgbt or left outwardly pro- 
jecting position from tbe frame, substantlally as set fortb." 

It appears, then, that the devices in controversy are "fastenings 
for holding together the hinged frame of a traveling bag;'-' They 
consist of three parts or éléments: (a) A catch, being a shaft flat- 
tened on two sides, forniing a cam, and having at either end two pro- 
jecting arms; (b) a spring adapted to pass upon the cam; (c) a box 
containing a spring, which, pressing upon the cam, tends to hold the 
shaft stationary. 

It is admitted that thèse éléments of the combination are ail old. 
It is insisted by the défendant that the combination is, as well, old, 
and wholly wanting in novelty. To justify such insistment, the 
défendant ofCers, first, the testimony of certain witnesses, who tes- 
tify that prior to 1880 they saw and had in their possession a "bag 
catch," precisely like those now in litigation; that it was exhibited 
to several manufacturers of bags, and samples left with them in 
the city of Newark. There is no évidence that it was adopted by 
those to whom it was exhibited, nor was it ever heard of again, by 
any one, until the présent suit was commenced. This testimony is 
far from satisfactory, It can hardly be believed that a "catch" 
which, after beihg patented by Flocke, seems to hâve gone into 
universal use as meeting an existing want, should hâve attracted 
to itself no attention whatever by manufacturers on the critical 
watch for just such devices, and was treated with absolute indiffér- 
ence and neglect Apparently the "catch" exhibited by the un- 
known person in the city of Newark, in 1880, did not receive the 
dubîous honor of even an expérimental trial. It was contemptu- 
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onsly rejected by practical men who knew the art well; wMle, on 
the other hand, the Flocke "catch" was accepted with avidity to the 
nnmber of thousands of dozens within a given twelvemontL Oer- 
tainly the unsuccessful catch of 1880, if it existed aaywhere CHitside 
the imagination of one or two witnesses, must hâve been, in the 
very nature of things, a very différent device from the suecessful 
catch patented in 1884 by Flocke. 

But it is further insisted that the state of the art clearly deprives 
thèse alleged inventions of Lieb and Flocke of any patentable nov- 
elty, and this présents, really, the one difficult question in the case. 
It is not denied that in 1868 one Jacob Lagowitz devised a fasten- 
ing for traveling bags in which he combined a "spring with a catch, 
so arranged as to bear on the shaft, and to hold the catch in any 
position desired, by friction. He also partly flattened the shaft to 
enable the spring, by pressure thereon, the more readily to hold the 
catch in place." This invention was followed in 1875 by one made 
by Charles A. Taylor, which related to "catchea" or "fastenings" 
for trunks; its use being to fasten, together and securely, the lid 
and the body of a trunk. In this device the fastening proper is 
secured permanently to the body of the trunk, and it consista in a 
"shaft having two arms at the opposite ends, having a flattened face, 
and a spring, which, in opération, presses against the flattened. face 
of the shaft, that tiiereby the fastener may be the more securely 
held in the locked position." It seems impossible to differentiate 
the devices of Lieb and Flocke from thèse. It cannot be denied 
that the same elementary parts appear in the several mechanisms. 
In each are found the "rock shaft" with, the "flattened surface" or 
"cam," the "box bearing" for the shaft, and the "spring." Nor is 
the opération of the éléments in the combination différent in any 
material respect, while the resuit achieved by the joint opération 
of the combined parts seems to be identical in ail particulars. It 
is quite true that there are minor différences, The Lagowitz de- 
vice is said to' relate to a "new manner of preventing the ends of 
traveling bags from getting loose, and consista in attaching, to each 
of the links by which the ends of the handle are connected with 
tixe bag, two arms, which, when the bag is suspended from the han- 
dle, fit over and around the sides of the frame, holding the same 
together, and relieving the lock." The pressure or strain upon the 
handle of the bag causes the arms to fall over and around the sides 
of the bag, and so far the catch may be said to be "automatic," as 
it is described in the claim. Bat, if the handle be disconnected 
from the catching device, there is left "a rock shaft," "two arms," 
a "box-bearing support," and a "spring" acting upon the "flattened 
sides" of the shaft, which is, in effect, the Lieb and the Flocke in- 
vention. And so with the Taylor trunk fastener. The same ele- 
mentary parts appear in combination, having precisely the same 
operative action, and producing the same resuit Hère, too, there 
are différences, Ijut they are immaterial. Taylor provides but one 
flattened surface to his shaft, upon which the spring is to play. 
Lieb's device bas two such surfaces, while Flocke's has three. But 
the purpose of flattening the surface of the rock shaft is to provide 
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a larger area of surface for the compressive action of the spring. 
One flat side is an improvement upon the cylindrical surface, and 
much better results are obtained thereby from the action of the 
spring upon it It is a matter of mère mechanical calculation and 
skill to double or treble the flattened surfaces, to obtain double or 
treble the resuit which one flattened surface gives. It is not neces- 
sary to make any further analysis or comparison of thèse antici- 
pating devices. It seems clear that they deprive the Lieb and the 
Flocke devices of patentable novelty. The simple fact is that at 
the date of thèse alleged inventions the "bag catch," consisting of a 
rock shaft, with box bearings and two arms, was old. The diffi- 
eulty in its use arose from an inabUity to ûx temporarily in a perma- 
nent position the arms. Thèse revolving easily were in some de- 
gree unmanageable, and quite as often placed themselves between 
the jaws of the frame of the bag as around them; thus hindering 
the closing of the bag, rather than making it more certain and se- 
cure. The introduction of the spring, in connection with the catch, 
by Lagowitz, solved the difflculty. He was a pioneer. The rest 
simply improved, by the exercise of mechanical skill, what he de- 
vised. Neither in the Lieb nor in the Flocke device can be found 
that créative work of the inventive faculty, which it is the purpose 
of the law to reward and protect As was fitly said by Mr. Jus- 
tice Bradley in Atlantic Works v. Brady, 107 U. S. 192, 2 Sup. Ot 225 : 
"The process of development in manufactures créâtes a constant de- 
mand for new appliances, which the skill of ordinary head work- 
men and engineers is generally adéquate to devise, and which, in- 
deed, are the natural and proper outgrowth of such development. 
Each step forward prépares the way for the next, and each is usu- 
ally taken by spontaneous trial and attempts in a hundred différent 
places. To grant to a single party a monopoly of every slight ad- 
vance made, except where the exercise of invention, somewhat above 
ordinary mechanical or engineering skill, is distinctly shown, is un- 
just in principle, aiid injurions in its conséquences." For the rea- 
sons stated the bill of complaint must be dismissed. 



TRAUT & HINB MANUF'G CO. et al. v. WATBRBURY BUCKLE CO. 

(Circuit Court, D. Connecticut. March 7, 1895.) 

No. 820. 

Patents — Infriîtqement — Injtjnction— Qakment Suppobtehs. 

The Adams patent, No. 487,689, for Improvements In garment support- 
ers, construed as to clalm 2, and a prellminary injunction denied, on the 
ground that Infrlngement did not clearly appear. 64 Fed. 492, modified. 

This was a bill by the Traut & Hine Manufacturing Company and 
George E. Adams against the Waterbury Buckle Company for in- 
fringement of létters patent No. 487,689, îssued to said Adams De- 
cember 6, 1892, for an improvement in garment supporters. A 
preliminary injunction was heretofore granted, together with an 
order suspending its Opération until the case could be heard by 
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the circuit court of appeals. 64 Fed. 492. Défendant now moyea 
for a rehearing, upon the ground of newly-discovered évidence. 

Mitchell, Hungerford & Bartlett, for complainants. 
George E. Terry, for défendant 

TOWNSEND, District Judge. TMs is a motion for a rehearing, 
upon the ground of newly-discovered évidence, which, it is alleged, 
shows lack of novelty, in view of the prior art, and raises a ques- 
tion of doubt as to whether the patentée was the first to conceive 
the invention of the patent. On the former hearing, the court decided 
that the second claim of the patent in suit was infringed, and ordered 
a preliminary injunction, but granted, also, an order suspending its 
opération until the case could be heard by the circuit court of appeals. 
Under the gênerai claim of lack of novelty, three patents were intro- 
duced on this hearing, namely: Patent No. 300,430, dated June 
17, 1884, granted to Benjamin F. Archer; British patent No. 9,617, 
dated July 3, 1888, granted to Charles N. Fyland; and British 
patent No. 2,150, dated May 26, 1880, granted to George Walker. 
One of the drawings of the Fyland patent shows or suggests the 
downward curve of the patented cast-ofE. Another shows two 
catches at the side of the front plate. The curve at the lower 
end of the back plate is practically the same as that of defend- 
ant's buckle. It may be true, as urged by complainants, that said 
patent does not show the précise latch for positively locking the 
members together, as described in the patent in suit, and covered 
by the first claim, nor such coacting members for jointly support- 
ing the cord when it is subjected to stress. But, in order to sus- 
tain the second claim of the patent, and to flnd infringement upon 
the évidence presented at the former hearing, it seemed necessary 
to hold that the location of the catch was not a spécial feature 
of the patented invention, and that the only object of the patent 
was to so arrange it that it might be readily engaged and disen- 
gaged. The feature of joint support by coacting members was con- 
sidered, and it was thought that, as the downward pull was entirely 
upon defendant's back plate, the arrangement of said catch and of 
the two members for joint support was not an essential élément of 
the second claim. Under no other construction did the order for 
a temporary injunction seem to be justified, and this construction 
was adopted, with some hésitation, in order to permit the question 
involved to be raised by appeal. The additional évidence intro- 
duced so strongly conflrms the doubts originally entertained that 
I think the orders already made should be vacated, and the motion 
for a preliminary injunction should be denied. Let an order be 
entered accordingly. 

TAGLIABUE v. SONDERMANN. 

(Circuit Court, B. D. New York. May 16, 1895.) 

Patents— Anticipation— Sybtnge. 

The Tagliabue patent, No. 325,132, for a syringe tn which the piston 
Is made expansible without being removed, by havlng a threaded piston 
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rod working In a Jam nut, whlch la held statlonary for tlghtenlng the 
screw by being drawn into and held by a socket In the cyllnder head, Is 
void because of anticipation by the Myers patent, No. 261,026, whlch 
shows the same éléments, working together in the same way. In a pump, 
which is a closely analogous use. 

This was a suit in equity by Charles J. Tagliabue against Hermann 
Sondermann for infringement of a patent for a syringe. 
John Henry HuU, for plaintiff. 
Arthur v. Briesen, for défendant 

WHEELEB, District Judge. This suit îs brought upon patent 
No._ 325,132, dated August 25, 1885, and granted to the plaintiff for a 
syringe, in which the piston is made expansible without being re- 
moved by having the piston rod threaded and working in a jam 
nut, which is held stationary for tightening the screw and expanding 
the piston by being drawn into and held by a socket in the cylinder 
head. The claims are for: 

"(1) In combinatlan with the screw-threaded piston rod, the expansible 
piston, and the jam nut fitted on the piston rod to act on the piston, the cylin- 
der head having the axial passage for the piston rod provided with a socket 
to reçoive the jam nut, and hold It stationary in the rotation of the piston 
rod, substantially as shown and deseribed. 

"(2) ïhe screw-threaded piston rod, the expansible piston, and the jam nut 
arranged on the piston rod to act on the piston, and constructed In form of 
a tapering polygon. In combination with the cylinder head having the axial 
passage for the piston rod, provided with a socket of correspondlng form 
to the jam nut to receive the latter, and hold it stationary In the rotation of 
the piston rod, substantially as desci-ibed." 

Among others, patent No. 261,026, dated July 11, 1882, and granted 
to Philip A. Myers, for a piston packing for pumps, is set up as an 
anticipation. In it the patentée describes the opération of thèse 
parts thus: 

"In pumps of this class it Is inconvénient to take out the piston from the 
cylinder when it needs readjustment. I hâve therefore devised simple means 
for effectlng this adjustment whlle the piston remaina in the cylinder. This 
I accomplish by forming on the upper end of the cylinder In which the piston 
Works a socket In Une with the piston rod, this socket being polygonal or 
otherwise shaped to fit the upper nut when tiie piston is drawn up. In order, 
therefore, to tighten the nuts and inerease the pressure upon the rubber or 
other expansible disk, it is only necessai-y to draw up the piston till the upper 
nut enters the cavity or recess or socket, when it Is held whlle the piston rod 
is tumed. As the piston rod Is turned, it passes through the upper nut, ail 
below said upper nut turning with the rod. This forces down the upper nut, 
and presses the lower Into the rubber disk, thereby expanding the rubber and 
the bushing or packing without removing the piston from the cylinder." 

The second clatm is for: 

"(2) The combination of the cylinder, the piston rod and piston, the pack- 
ing, and the expansible disk within the packing, and the socket flxed to 
the upper end of the cylinder, adapted to receive the upper nut, and to tum 
It down to compress said packing, as set forth." 

Hère are ail the éléments of the plaintiffs claims, operating to- 
gether in a pump in the same way as in his syringe, and for the 
same purpose. A syringe is a kind of pump, and thèse uses are not 
only analogous, but closely so, for the expansible piston is expanded 
in each, and works precisely as in the other. The différence, if any. 
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il only in size; but tMs does not afifect the relation or opération of 
the parts. As machines they appear to be the same. The plaint^ 
seems to hâve been an original, but not the flrst, inventer of thi» 
invention. For want of that priority, his patent fails. 
Let a deoree be entered dismisslng the bilL 
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THE SCOWS NOS. 6, 8, 11, and 1«. 

MUNN V. GARVBE. 

(Circuit Ciourt of Appeals, Tblrd Circuit May 8, 1895.) 

No. 0. 

t Maritime Liens — Towaqe Sbbvices Rendkred uhdbb Contkact — Exist- 
BNCB OF Lien. 

Where a libel agalnst certain scows and dredges, cqnstltuting together 
a dredglng plant, to recover for towage services re'ndered during the 
opération of the plant, showed that the services were rendered under 
contract made with a person wlth whom the libelant dealt as agent for 
the owners or users of the plant, without any agreement for a lien, 
Md, that an averment In the llbel that the services were rendered on 
the crédit of the plant, and not upon the crédit of the owners, was 
insufficient in law, because the materlal inquiry was, not whetber the 
libelant himseif contemplated a lien, but whetber a lien was created by 
or resulted from the mutual understanding of the parties and the serv- 
ices rendered in pursuance of it; and "hdd, further, that, as the services 
were not alleged to hâve been rendered upon the request of the master, 
but under contract with an agent of the owners, it was immaterial, under 
the circumstances, whether or not the owners were known to Ubelant 

8. Sahe. 

Where spécial and unusual towage services, sueh as conveying the 
scows of a dredging plant back and forth from the dredges to the dump- 
ing place, and movlng the dredges from time to time, are rendered 
pursuant to a contract, any intention to create a lien for the services 
should be clearly expressed. 

6. Same. 

Dredg:es and scows used together upon a dredging contract, both being 
necessary to the opération of the dredging plant, are not to be con- 
sidered as one thing, in such sensé that a lien will attach to ail for 
services rendered in towing some of the scows back and forth from 
the dredges to the dumping place, and in moving the dredges from 
time to time. 65 Fed. 430, afflrmed. 

Appeal from the District Court of the United States for the East- 
em District of Pennsylvania. 

This was a libel by Frank W. Munn, managing owner of the tug- 
boats Philadelphia and Alert, against the dredge Colnmbos and the 
SGOWB Nos. 6, 8, 11, and 12, of which John A. Garver was olaimant, 
as agent for the owners. In the district court the libel was dismissed. 
65 Fed. 430. The libelant appeals. 

Horace L. Oheyney and John P. Lewis, for appellant 
J. Bodman Paul, for appellee. 

Before AOHEBON and DALLAS, Circuit Judges, and BUFFING- 
TON, District Judge. 
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DALLAS, Circuit Judge. This ia an appeal f rom a decree in ad- 
miralty. The libel was flled against three dredges and twelre mud 
8C0WS, characterized as "forming together a mud-dredging plant"; 
and of thèse there were attached one dredge and four scows. The 
libelant sought to hold the latter jointly liable for towage rendered 
by two tugs to any and ail the scows and dredges, npon the ground 
"that the services of the said tugs were rendered to ail the dredges 
and scows constituting the plant of said dredging company as such 
services were needed by' those operating the plant, and that the 
services were rendered to the plant as a whole, and were necessary 
for operating the same properly, and that the services were rendered 
on the crédit of said plant, and not on the crédit of the owners thereof, 
who are unknown to the libelant," etc. 

The case was heard below and in this court upon an agreed state- 
ment of facts, as follows: 

"The libelant Is part owner and managing owner of the tugs Phlladelphla 
and Alert In the year 1891, James A. Mundy & Co. entered Into a contract 
with the United States for the removal of Windmill and other Islands in the 
Delaware river, opposite Phlladelphla, and for the deposit of the materlal 
removed therefrom upon League Island. To carry ont this work, James A. 
Mundy and others organized under the laws of the state of New Jersey a 
corporation known as the 'Phlladelphla Dredging Company,' and this dredging 
company, or James A. Mundy and others associated wlth him, purchased 
and secured a dredging plant, — 1. e. a number of dredges, scows, and tow- 
boats,— to be used in the same opération of dredging for the prosecutlon of 
the work of the removal of thèse islands. This plant was made up of two 
dredging plants, one known as tbe 'Phlladelphla Plant,' and the other as the 
'Thompson Plant.' The Phlladelphla dredging plant consisted of the dredge 
Starbuck and three bottom-dumping scows, Nos. 13, 14, and 15. The Thomp- 
son plant consisted of the dredges Columbus, America, and Norwalk, and 
the tug Bowen, and the scows Nos. 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12. Thèse 
two plants were used and operated as one by the Phlladelphla Dredging 
Company. The dredges above mentioned were anchored at the islands 
whlch were to be removed, and, as the eàrth was excavated, It was deposited 
upon the scows by the dredges In the manner usual in dredging opérations. 
By the contract with the United States govemment, the materlal excavated 
from tiie islands was requlred to be deposited upon League Island, at a dis- 
tance of about six miles from the scène of the dredging opération, and, to 
receive the excavated materlal, the above-mentioned scows were employed. 
They were bottom-dumping scows, constructed In the usual manner, and 
lacked any faclllties whatever for propulsion, either steam or sail, or for 
steering, and It therefore became necessary to supply addltional tugboats 
to tow the loaded scows down the river to licague Island, and the empty 
scows back to the dredges to be refiUed. In 1892 the Phlladelphla Dredging 
Company, or James A. Mundy and those operating and owning the said 
plants, entered Into an arrangement with libelant for the towage of the scows 
from the dredges to League Island and back, and for such movlng of the 
dradges as mlght be necessary, and agreed to pay the sum of $26 per day 
for the tug Phlladelphla, and $30 per day for the tug Alert. Durlng the 
months of July and August, 1892, the tug Phlladelphla rendered said towage 
service properly for 30 days,— durlng November 26 days, and durlng Decem- 
ber 20 days,— for which the sum of $2,054 became due to libelant. Durlng 
July, 1892, the tug Alert rendered said towage services properly for 4 nlghts, 
at $30 per night, and 4% hours' tlme, at $4 per hour, for which the sum of 
$138 became due to libelant. The dredges above named were not supplied 
wlth any mud pockets or dumps except the said scows, and had no means of 
propoilsion, and, In order to be used as dredges, were required to be operated 
In conjunction with one or more scows, as was done in this case to receive 
the mud dredges, and were required to be advanced or moved from tlme to 
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tlme as the dredging work progressed. The dredges eicavated the earth, 
and deposited It on the bottom-dumplng scows. After the scows were loaded, 
they were, elther slngly or more usually In a tow conslstlng of seyeral, 
towed down the river to League Island, and were there dumped over the 
recel ver oC the mud pump, the light scows belng towed back to the dredge 
to be reloaded, the round trlp occupylng about three-quarters of a day. The 
said towage services were necessary to enable the work of dredging to be 
carried on, as without the use of the scows to carry the excavated material 
the dredges would bave been useless for this work, and the scows would 
bave been of no use for thls work without the services of the dredges. The 
scows bore no name, but were known by numbers only. When brought back 
empty, the varlous scows were towed to the dredges to be filled, In accordance 
with the directions of the superlntendents in charge of the dredging work. 
No itemlzed account of the towing of the dredges or of each scow to and from 
each dredge or the towage of the dredges was kept by the tugs. Thls suit 
was brought by libelant agalnst the dredges Columbus, America, and Star- 
buck and the scows Nos. 1, 2, 3, 4, 6, 7, 8, 9, 10, 11, 12, 13, and 14, and of 
thèse the marshal attached the dredge Columbus and scows 6, 8, 11, and 12. 
The dredges and scows agalnst whleh the suit was brought were the only 
ones wlthln the jurlsdlctlon of the court at that tlme." 

Two questions are presented by the pleadings and the statement of 
facts: 

1. The libel states that the dredges and scows constituted the plant 
of the Philadelphia Dredging Company, and allèges that that Com- 
pany iised them, and that "the libelant, at the request of the agent 
of said Company, fumished the tugboats." It is also alleged "that 
the said services were rendered on the crédit of said plant, and not 
on the crédit of the owners thereof, who are unknown to the libel- 
ant," etc. But this latter averment is, in our opinion, when consid- 
ered in connection with the spécifie statementa to which we hâve re- 
f erred, insufQcieut in law ; for the material inquiry is, not whether the 
libelant himself may hâve contemplated a claim of lien, but whether 
a lien was created by or resulted from the mutual understanding of 
the parties and the services rendered in pursuance of it. Nor is it 
of légal conséquence that the libelant does not now know who are 
the owners of the dredges and scows; for he does not assert that the 
services were rendered upon the order of the master, but admits that 
they were rendered under contract with a person with whom he dealt 
as agent for the owners or users qf the vessels, and with whom he 
made no agreement for lien. If, however, it could be conceded that 
the libel sufflciently alleged that crédit had been given to the vessels, 
and not to the owners or users thereof, still the issue raised by the 
answer would hâve to be determined in favor of the respondents. 
The admitted fact is that "the Philadelphia Dredging Company, or 
James A. Mundy and those operating and owning the said plants, 
entered into an arrangement with the libelant for the towage of the 
scows from the dredges to League Island and back" ; and this admis- 
sion, we think, constrains the conclusion, not only that the arrange- 
ment was made on behalf of owners, and not of vessels, but also that, 
as matter of fact, the libelant entered into and acted upon it in ex- 
clusive reliance on the crédit of the owners. The contract was not 
for ordinary towage, but for spécial and unusual towage; and we 
believe that, if it had been intended to create a lien, that intention not 
only should hâve been, but, under the circumstances, would hâve 
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been> expressed. Stephenson v. The Prances, 21 Ped. 715; The Samnel 
Marshall, 4 0. 0. A. 385, 54 Fed. 396; The Now Then, 5 0. 0. A. 206, 
55 Fed. 523; The Stroma, 3 C. 0. A. 530, 53 Fed. 281; The Advance, 
60 Fed. 766. 

2. To sustain this libel would be to apply the law of admiralty 
lien in a manner for which there is no précèdent The casea cited 
for the appellant do not support his contention. The Alabama, 22 
Fed. 449, decided nothing but that a dredge which is used in con- 
nection with a scow is itself a vessel within the maritime law; but, 
conceding this, it does not follow that several dredges and several 
scows, even when used together, constitute but a single vessel ; and 
the cases which hold that the wrecking apparatua of a wrecking 
schooner (The Edwin Post, 11 Fed. 602), the whaling beats of a whal- 
ing ship (Hoskins v. Pickersgill, 3 Doug. 222), and the boats carried 
on deck or towed astem a flshing schooner (The Merrimac, 29 Fed. 
157), may be regarded as part of the craft to which they respectively 
belong, are not authority for the proposition that a number of dis- 
tinct vessels are to be treated as one thing, merely because they 
happen to be associated in the same enterprise. 

The decree is afflrmed. 



THE NUTMBG STATH. 

THE MONITOR. 

HARRIS et al. v. TRACY et al. 

SAME V. BRIDGEPORT STBAMBOAT CO. 

(Circuit Court of Appeals, Second Circuit Aprll 16, 1895.) 

Collision— Stkambr with Tuo and Tows — Sionaxs. 

A tug, with barges lashed on each side, coming down the mlddle of 
the East river, pereelved a steamer just leaving her berth at a pler 
on the New York shore, and tumlng to go up the river. The tug biew 
two whlstles, indicatlng an intention to pass starboard to starboard, 
which was Immedlately assented to by the steamer; but Immedlate- 
ly afterwards the tug slowed her englues to one bell, and a collision 
ensued. Had she maintalned her speed, It was apparent that she would 
hâve passed the point of intersection before the steamer reached the 
same. Held that, for this violation of her agreement, the tug was alone 
liable for Injuries to her barges. 62 Fed. 847, afflrmed. 

This was a libel by Joseph S. Harris, Edward M. Paxson, and 
John Lowber Walsh, as receivers of the barge Guy and the barge No. 
75,against the steamer Nutmeg State (the BridgeportSteamboat Com- 
pany, claimant), to recover damages resulting from a collision which 
occurred while the barges were being towed by the tug Monitor, of 
which the libelants were also receivers. A libel was also flled by 
Michael Tracy and John Tracy, owners of the barge Dickerson, 
which was aJso in tow of the tug, and was injured at the same time, 
against the Nutmeg State. To this libel the tug herself was subse- 
quently made a party upon pétition under the rules. In the district 
court the tug was held solely liable, and the Nutmeg State was 
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disoharged. 62 Fed. 847. From thèse deorees the receirera ot the 
tug hâve appealed. 

James Armstrong, for libelant Harris. 
Anson B. Stewart, for libelant Tracy. 
Samuel Park, for claimant the Nutmeg State. 

Before WALLACE and LAGOMBE, Circuit Judges. 

PER CUEIAM. The collision occurred at 2:35 p. m. on December 
26, 1893, under the following circumstances: The Monitor was 
coming down the East river, about in midstream, having three 
barges on each side; the Dickerson being outside, on the starboard 
side. The tide was ebb, and the wind northwest and strong. She had 
reached a point about opposite pier 39, when the Nutmeg State was 
perceived just starting from her berth at pier 35, and tuming to go 
up the river. Two whistles were blown by the tug, indicating her 
intention to pass starboard to starboard. They were promptly re- 
sponded to by the Nutmeg State. Had the navigation thus agreed 
upon been persisted in, there would undoubtedly hâve been no col- 
lision, because the Monitor would hâve passed the point of inter- 
section before the steamer, on her tum to port, — necessarily a long 
one, because of her own length and the ebb tide, — reached the mid- 
dle of the river. But the tug failed to conform her jiavigation to 
her signal. She starboarded, it is true, but, immediately after giv- 
ing her signal, slowed her engines down to one bell. We concur 
with the district judge that this failure to keep the promise of her 
signal was the proximate cause of the collision. The Nutmeg State 
had no reason to anticipate such a violation of the agreement that 
the tug would keep on, and, when it was perceived that she had 
BÎowed, it was too late to avoid the catastrophe. It is unneoessary 
to add anything to the discussion of the facts by the district judge. 
Decrees are afiarmed, with interest and costs, and with costs, re- 
spectively. 

THE PRINCETON. 

HOBOKEN PBRRT CO. v. PENNSYLVANIA R. 00. 

(Circuit Court of Appeals, Second Circuit April 24, 1895.) 

No. 115. 

1. COLIiTSIOIf OF FERBTBOATS IN NeW YoKK HaBBOR— FoG 8i0KAL8. 

The statutory rule requlring steam vessels under way in a fog to 
Sound steam whistles at Intervais of not less than a minute, applies to 
aU sudi vessels moving in waters which they hâve not the exclusive 
rlght to occupy, and In whlch other vessels may be met Helâ, therefore, 
that a ferryboat, which was moving about In a dense fog, part of the 
tlme witiiln and part of the tlme wlthout the Une of the plers, attempt- 
ing to flnd her slip, was in fault for ceasing to sound the signais. Dis- 
tlnguishing The Shady Side, IT Blatchf. 132, Fed. Cas. No. 12,692. Re- 
verslng 61 Fed. 116. 

t. BAHB — RiGHTB OF FeKBTBOAT InSIDB OF PlERS. 

A ferryboat has not the exclusive rlght to occupy the water lylng 
wlthin the ends of the plers above and below her slip; and, althougb 



558 FEDERAL BEPOETBK, Vol. 67. 

vessels passlng up and down the river would not ordlnarlly enter the 
Bame, they wonld not be trespassers there, as they mlght unintentionaily 
get inside the Une in a fog. 

8. &AMB. 

Vessels passing up and down tiie Hudson river unduly encroach upon 
ttie riglits of ferryboats vs^hen they keep so near the ends of the plers 
as to unneeessarily embarrass the latter in their movements in entering 
or leaving their slips. Mdâ, therefore, that a ferryboat which had crossed 
from Hobolien to the New York shore, and was slowly feeling her way 
down the river in a dense fog, near to or withln the ends of the piers 
whlch were located above and below the slip of another ferryboat, was 
in fault for collision with the latter. 

Appeal from the District Court of the United States for the 
Southern District of New York. 

This was a libel by the Hoboken Ferry Company, owner of the 
ferryboat Orange, against the ferryboat Princeton, the Pennsyl- 
vania Kailroad Company, claimant, to recover damages occasioned 
by a collision between the two vessels. In the district court the 
libel was dismissed. 61 Fed. 116. The libelant appeals. 

Stewart & Macklin, for appellant 
Eobinson, Biddle & Ward, for appellee. 

Before WALLACE and LACOMBE, Circuit Judges. 

"WALLACE, Circuit Judge. The collision which is the subject 
of controversy in this cause took place in the Hudson river, in 
the early morning, in a heavy fog, between two ferryboats, the 
Orange and the Princeton. The Orange was upon one of her 
regular trips from Hoboken, bound for her slip at the foot of Bar- 
clay Street j and the Princeton had come from Jersey City on one 
of her regular trips, bound for her slip at the foot of Desbrosses 
Street Owing to the heavy fog, the Orange, instead of proceed- 
ing on her usual course, had been brought over near the New 
York shore, somewhat above the ferry slip of the Princeton, and 
was slowly feeling her way down the river near the ends of the 
piers, sounding her fog signais at proper intervais, and had got 
nearly opposite the slip of the Princeton, when she heard the 
paddlewheels of the Princeton, a short distance off on her port 
bow. She immediately reversed her engines, and sounded alarm 
whistles, but instantly the Princeton became visible, and struck the 
Orange on the latter's port bow. The Princeton, while opposite her 
slip, had been obligea to wait for a tow which passed between her 
and the ends of the piers, and had drifted with the flood tide some- 
what above her slip. She then went forward, and attempted to 
make her slip, but failed to do so; and, intending to make a sec- 
ond attempt, backed out and up the river a distance of about 200 
feet, and had ordered her engines ahead, but was still moving 
backward when the collision took place. She had been sounding 
her fog signais at proper intervais up to the time when the tow 
passed in front of her; but at that time, being so near her slip, she 
stopped sounding them, and from that time until the collision, an 
interval which occupied two or three minutes, she omitted to give 
any signais. The ferryboats of the several lines had distinctive 
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fog signais, and each vessel on this occasion had heard and recog- 
nized the signais of the other; but when the Princeton stopped 
giving signais the pilot of the Orange assumed that she had entered 
her slip, and until her paddlewheels were heard supposed she was 
eut of the way of the Orange. 

It is quite difiScult, if not imposible, in view of the density of 
the fog, to locate the précise spot of the collision, and the con- 
tradiction in the testimony of the witnesses need not be ascribed 
to any intentional misrepresentation on the part of any of them. 
The district judge was of the opinion that it was inside of a line 
drawn f rom the end of pier 41 to the end of the flrst pier below the 
slip of the Princeton, and the weight of testimony would seem 
to favor that conclusion. Both piers projected into the river be- 
yond the entrance of the ferry slip, pier 41 about 300 feet and 
the lower pier about 200 feet. As thèse piers were about 600 
feet apart, there was a very considérable area of water between 
a line extending from their ends and the entrance to the ferry slip. 
The pilot of the Orange had discovered that his vessel was near the 
piers when some little distance above pier 41. His vessel at that 
time was then heading a little west of south, and he testifies that 
he thereupon headed her more to the south, and kept her on that 
course until the collision occurred, a period of three or four 
minutes. This change must hâve brought the Orange quite close 
to the end of pier 41 as she came opposite to it, and by the time 
she was opposite the ferry slip it is probable she was inside of the 
line of the pier ends. 

Upon thèse facts we think both vessels should be held in fault. 
The Princeton violated the statutory rule wMch requires ail 
steam vessels, when under way in a fog, to sound a steam 
whistle at intervais of not more than one minute. She had been 
under way, going forward and backward, part of the time out- 
side and part of the time inside of the line of the pier ends, dur- 
ing a period in which she should hâve soundéd her whistle two 
or three times. It is not necessary to hold that the rule applies 
to a ferryboat after she has entered her slip, although still under 
way, bécause the Princeton had not entered her slip; but, un- 
less its language is ignored, it must apply whenever a vessel 
is under way in waters which she has not the exclusive right to 
occupy, and in which other vessels may be met The Princeton 
did not hâve the exclusive right to the area between the ends of the 
piers, and, although vessels passing up and down the river would 
not ordinarily enter it, they would not be trespassers there. In 
a fog such vessels might find themselves unintentionally and ex- 
cusably inside of the line of the pier ends. The case of The Shady 
Side, 17 Blatchf, 132, Fed.' Cas. No. 12,692, is cited as an authority 
for the proposition that a vessel moving in a fog in a slip between 
the piers is not required to sound fog signais. In that case the 
vessel charged with violating the rule was so far inside the pier ends 
that her omission to give fog signais was harmless, and, as tiie 
court said, would hâve tended to mislead the other vessel if they 
had been given. We fully acquiesce in the judgment in that case, 
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and in the cautions language of the opinion that the raie te onlj 
intended to apply to vessela moored or moving in the way of com- 
merce, and not to those lying at docks, or, ordinarîly, to thoee 
moYing in slips. In the présent case the pilot of the Orange was 
actually misled by the omission of the Princeton to continue sound- 
ing signais. Hé knew of the proximity of his vessel to the slip 
of the Princeton; knew that the Princeton had been approaching 
her slip on a course croasing the course of his own vessel, and was 
led to assume, as he reasonably might, when the signais of the 
Princeton stopped, that the latter had actually entered her slip, 
and was beyond the.path of the Orange. He was thus luUed into 
a mistaken sensé of security by her conduct 

The Orange must be condemned because she was navigating un- 
justifiably near the entrance to the ferry slipof the Princeton. Vessels 
passing up and down the Hudson river unduly encroach upon the 
rights of ferryboats when they keep so near the ends of the piers as 
to unnecessarily embarrass the latter in their movements in entering 
or leaving their slips. This proposition has recently been reiterated 
in The Breakwater, 155 U. S. 252, 15 Sup. Ot 99. The exigenciea 
of navigation frequently compel ferryboats to make maneuvers 
similar to those which the Princeton was making, and no other 
vessel is justified in unnecessarily encroaching upon the room re- 
quired for executing them. The Orange was ofl her usual route, 
and was not in the vicinity of her own slip. If a course near the 
ends of the piers was safer or more convenient for her because of 
the dense fog, it was for the same reason more hazardous to the 
ferryboats whose slips lay along that course, and whose entrance 
or exit from them might be intercepted by her présence. Doubt- 
less the master of the Orange did not intend to allow his vessel to 
corne so near the entrance of the ferry slip, but he had ample wam- 
ing of her proximity to it; and when he dlscovered the situation, 
and changed her course more to the southerly, he should hâve 
changed it more to the westerly, so as to keep a reasonable distance 
away. 

Both vessels having been in fault, the presumption is that the 
fault of each contributed to the collision. If those in charge of 
the Princeton had expected that another ferryboat would be navi- 
gating between the ends of the piers, they probably would not 
hâve omitted the précaution of giving the fog signais. If thèse 
signais had not been omitted, the Orange would probably not hâve 
been misled, and could hâve taken necessary précautions to avoid 
collision. The case is one where each vessel has been guilty of 
a breach of duty, and it is impossible to say that the fault of one 
did not influence the conduct of the other. 

We conclude that the decree of the district court should be re- 
versed, and a recovery awarded to the libelant for half its damages. 
It is therefore ordered that the cause be remitted, with instructions 
to the district court to decree for the libelant conf ormably with thia 
opinion, with the costs of this appeaL 
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ILLINOIS STEEL 00. T. SAN ANTONIO & G. S. RT. 00. et aL 
(Circuit Court, W. D. Texas, San Antonio Division. May 9, 1895.) 

No. 558. 

L Wkits— Sebvicb on Coeporation— Retusn. 

Under Rev. St Tex. art 1223, authortzlng th« citation in a suit against 
an incorporated company to be served on tlie président, secretary, or 
treasurer, or on the lo<ail agent of such company, where the writ com- 
mands the marshal to summon a rallroad company, but does not name 
the officer on whom It Is to be served, a return showlng service of the 
citation on the président, secretaiy, and local agent, respectlvely. In 
person, shows a valld service on the rallroad company. 

S. Same— Motion to Quabh. 

Where a return shows that a citation was served on the présidait, 
secretary, and local agent of a corporation défendant (Rev. St Tex. art 
1223), namlng them, the citation will not be quashed on motion of défend- 
ant, on the ground that the names of the offlcers served were not con- 
talned in the pétition and wrlt, even concedlng such omission to be ma- 
terial, where défendant does not deny under oath -Qiat the person served 
were its ofiBcers or agents. 

Action by the IHinois Steel (3ompany against the San Antonio 
& Gulf Shore Eailway Company and others on a promissory note. 
Défendant railway company moves to quash the citation. 

Suit is brought by plaintiff to recover of défendants the sum of $27,903.99, 
evldenced by the promissory note execnted by défendants to plaintift on the 
Ist of, November, 1894. The pétition allèges that plaintiff is a corporation, 
created and existing under the laws of Illinois; and that the défendant 
railway company is a corporation created and existing under the laws of 
Texas, havlng Its principal public office and place of business in the city of 
San Antonio, Bexar county, and Western district of Texas, and that its 
président, secretary, and treasurer réside In said county and district, and, 
further, that it has a local agent representlng It thereln. The pétition prays 
that the défendants be clted "in the manner authorlzed and provlded by 
law." As to the défendant railway company three citations were Issued 
and served, respectlvely, upon G. G. Cllfford, as président, R. E. Saddler, 
as secretary, and V. B. Colley, as local agent The citations are slmllar, and 
are of the foUowlng form: 

"United States of America, Western District of Texas, at San Antonio. 
Citation in Circuit Court 

"The Président of the United States to the Marshal of the Western Dis- 
trict of Texas, Greetlng: You are hereby commanded to summon the San 
Antonio & Gulf Shore Railway Company, a résident of the county of Bexar, 
in the Western district of Texas, If to be f ound thereln, to be and appear 
before the honorable circuit court of the United States, at a court to be 
holden In and for said district, at San Antonio, on the first Monday, belng 
the 6th day, of May, A. D. 1895, and the first day of the regular term of 
said court in course, to answer a pétition and complaint exbibited and flled 
in said court on the 18th day of March, A. D. 1895, In a suit numbered on 
the docket of said court No. 556, whereln the Illinois Steel Company Is plain- 
tiff, and the San Antonio & Gulf Shore RaUway Company, Wm. Davis, John 
Ireland, H. 0. Engellje, and George DuUnlg are défendants. The nature of 
the plalntifC's demand is as foUows, to wit: Praytng judgment against each 
of said défendants for the sum of $27,903.99, besides Interest, oosts, and 
$6.62 protest fées, due upon a promissory note dated November 1, 1894, exe- 
cuted by said défendants, whereby said défendants, and each of them jointly 
and severally, for value received, promised to pay to the order of plaintiff 
at the Fifth National BanJî of San Antondo, Texas, the said sum of 
$27,903.99, in U- S. gold coin of standard weight and flneness, with interest 
v.67F.no.5— 36 
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at the rate of 6 per cent, per aanum, and as will more fully appear froiu 
copy of plalntitf's pétition attached. And you will deliyer to the défendant 
San Antonio & Gulf Shore Rallway Company a tnie copy of this writ, and 
the accompanylng certified copy of plalntifl's original pétition." 

The returns of the marshal are also simllar, except as to the name and 
officiai désignation of the party upon whom service was made, and are as 
follows: 

"Came to hand on the 18th day of March, A. D. 1895, at 3:00 o'clock p. m., 
and executed on the ISth day of March, A. D. 1895, at 3:11 o'clock p. m., 
by delivering to G. G. Cllfford, président of the San Antonio & Gulf Shore 
Rall-way Company, the wlthin-named défendant. In person, in the county of 
Bexar, and Western district of Texas, a tnie copy of thls citation, and the 
accompanylng certified copy of plaintiff's pétition. 

"Richard C. Ware, 
"United States Marshal for the Western District of Texas, 

"By Addison Kllgore, Deputy." 

The rallway company, appearing for the purpose of quashlng the citations, 
tirges, in support of Its motion, the following grounds: "First The retum 
of the citations served upon G. G. Cllfford, V. B. Colley, and R. E. Saddler 
do not show that said company has béen served witto process. Second. 
Said returns of said citations show that Secretary R. E. Saddler has been 
served, and that Local Agent "V. B. Colley has been served, and that Président 
G. G. Cllfford has been served, when said Saddler, Colley, and Cllfford are 
not made parties to this suit in said pétition, nor do their namea appear 
anywhere in said pétition. But neither of said returns shows that said com- 
pany has been served by leavlng a copy of citation at Its principal olHce, or 
that there has been service upon said rallway company by service upon any 
of Its agents." 

Baker, Botts, Baker & Lovett and Searcy & Garrett, for plaintiff. 
W. "W. King, for défendant railway company. 

MAXEY, District Judge, after stating tlie case, delivered the fol- 
lowing opinion: 

By article 1223, Bev. St. Tex., it is provided that: 

"In sults agalnst any Incorporated company or Joint-stock association, the 
citation may be served on' the président, secretary or treasurer of such 
company or association, or upon the local agent representlng such company 
or association in the coun1;y in which the suit Is brought, or by leaving a 
copy of the saifle at the principal office of thç company durlng office hours." 

The writ in this case commanded the marshal to "summon the 
San Antonio &' Gulf Shore Eailway Company," and the return 
shows that a copy of the citation, together with a certified copy of 
the pétition, was delivered to the président, secretary, and local 
agent, respectively, in person. The argument of the railway com- 
pany's counsel assumes the necessity of incorporating in the péti- 
tion and citation the name of the président, secretary, or other oflB- 
cer or agent upon whom service of process is sought, in order to 
render the service effective as to the corporation. That such prac- 
tice would be convenient to the offlcer making the service may be 
admitted. But no reason is perceived why the insertion of the 
ofBcer's name in the pétition and citation should be considered as 
a prerequisite to valid service. And this observation is especially 
applicable to those cases in which service is had upon the prési- 
dent, secretary, or other gênerai ofScer or managing agent of the 
corporation. See Railway Co. v. Wells, 3 Tex. Oiv. App. 307, 23 S. 
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W. 31. By the court of appeals of this state, a citation, similar in 
essential respects to tlie one now before the court, has been held 
sufficient Thus, it ia said in Kailway Co. t. Wise, Judge Willson 
delivering the opinion, that: 

"The citation commanded service ttiereof to be made upon the défendant, 
the Missouri Padflc Railway Oompany, and in other respects complied sub- 
stantlally with the requirements of the statute. It is not essential, though It 
is proper and the better practice, In a citation against an Incorporated Com- 
pany, to name the local agent upon which the same Is to be served. An 
omission to do so, as there was In this case, does not Invalidate the citation. 
Railway Co. v. Gage, 63 Tes. 568; Railroad Co. v. Sauls, 2 Willson, Civ. 
Cas. et App. § 242. The return upon the citation shows that It was served 
upon A. E. Davis, the local agent of défendant company, by delivering to 
him in person a true copy of the writ, stating the date of such service. This 
shows a légal service. Rev. St. arts. 1223-1225; Insurance Go. v. Millikin, 
64 Tex. 46." 3 Willson, Clv. Cas. Ct App. § 386. 

But conceding the omission in the pétition and citation to name 
the ofificer to be material, the important inquiry arises: Can such 
omission or defect be taken advantage of by a motion to quash? 
This question has been answered in the négative by the suprême 
court of this state. In Railway Oo. v. Gage, 63 Tex. 568, neither 
the pétition nor the citation gave the name of the person who was 
the local agent of the company; and while it is there held that if, 
in such cases, "there be no appearance for the défendant, the court 
ought to tahe no action until proof is made that the person served 
was really the local agent of the corporation sued, acting for it in 
the oounty in which the suit is brought," yet, at pages 573, 574, Mr. 
Chief Justice Stayton, as thè organ of the court, further says: 

"In the case before us, however, the défendant did appear, and for the 
purpose of abating the writ, a copy of which was left at Its office in San 
Antonio, filed a sworn plea; but it flled no such plea In référence to the 
fact of agency or not of the person on whom the writ was served in 
the county In which the suit was brought, but sought simply to quash the 
writ and service, upon purely technical grounds, without in any manner 
denying that the person served was its local agent in the county of Uvalde 
at the time the writ was served. We are of the opinion that this was not 
the proper manner for raising the question of the sufHciency of the service, 
and that the court did not err In overruling the motion; hence the ruling 
on the exception to the sworn plea, raising an Issue as to the locallty of 
its principal office, although erroneous, becomes unlmportant." 

In the case at bar, the railway company, not denying under oath, 
as it should do, that the persons served were its ofBcers or agents 
at the date of service, merely interposes a motion to quash upon 
purely technical grounds, and the court is of opinion that the 
question of sufiQciency of the service cannot be raised in this man- 
ner. The motion should be overruled; and it is so ordered. 



LANE et al. v. ANDERSON et al. 

(Circuit Court, D. Washington. Aprll 22, 1895.) 

No. 306. 

Equitt— Injunction against Government Opficbrs. 

By Act Cong. March 3, 1893 (27 Stat. 612), it was provided that a 
commission should be appolnted by the président to sélect and appralse 
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cet tain portions of the réservation of the P. band of Indians, and, aftér 
obtaining the written consent of the Individual Indians to whom cer- 
tain parts of the land belonged, as to those lands, and of a majority 
01* the band as to the remainlng parts, to sell such lands for the beneût 
of the Indians. Certain Indians brought a suit tb enjoin the commission- 
ers from proceeding under the act, alleging that they had procured 
the required consents by fraud and intimidation. Beld, that no injunction 
could be issued, the commissloners being offlcers of the government, ex- 
ercising discretionary powers. 

Thia was a suit by Thomas Lane and others against James J. 
Anderson and others to restrain them from acting as commissionera 
under the act of congress of March 3, 1893. Défendants demurred 
to the bill. 

F. Campbell, for complainants. 
F. C. Robertson, for défendants. 

GILBERT, Circuit Judge. The complainants, who are Indians 
of the Puyallup tribe of the state of Washington, bring a bill for 
an injunction against the défendants, who are the commissioners 
appointed under the act of congress of March 3, 1893, to lay off and 
sell a tract of land, a portion of the Puyallup réservation, consisting 
of 598.81 acres adjoining the city of Tacoma. The act of congress 
of February 8, 1887 (24 Stat 388), had prorided for the allotment 
of lands in severalty to Indians upon certain réservations whenever, 
in the opinion of the président of the United States, the land of any 
réservation should be deemed advantageous for agricultural and 
grazing purposes, and authorized him to cause such réservation, 
or any part thereof, to be aurveyed, and the lands allotted to the 
Indians located thereon. Under this law the lands of the Puyallup 
resei-vation were surveyed, and the greater portion thereof was al- 
lotted to the Indians of that tribe. Among the allottees were the 
complainants in this suit. The tract in controversy in this suit 
was not included in the allotment, but remained unpartitioned. On 
March 3, 1893 (27 Stat 612), an act was passed making appropria- 
tion for current and contingent expenses, and fulûlling treaty stip- 
ulations with Indian tribes, in which, on page 633, it was enacted: 

"That the président of the United States Is hereby authorized immediately 
after the passage of this act to appoint a commission of three persons, and 
not more than one of whom shail be a résident of any one state, and it 
shall be the duty of said commission to sélect and appraise such portions 
of the allotted lands as are not required for homes for the Indian allottees; 
and also that part of the agency tract, exclusive of the burylng ground, 
not needed for school purposes in the Puyallup réservation, in the state of 
Washington. And if the secretary of the interior shall approve the sélec- 
tions and appraisements made by said commission, the allotted lands so 
selected shall be sold for the beneflt of the allottees, and the agency tract 
for the beneflt of ail the Indians, after due notice at public auction at not 
less than the appraised value for cash, or one-third cash, and the remainder 
on such time as the secretary of the Interior may détermine, to be secured 
by vendor's lien on the property sold. It shall be the duty of said commis- 
sion, or a majority of them, to superintend the sale of said lands, ascertain 
who are the true owners of the allotted lands, hâve guardians duly ap- 
pointed for the minor heirs of any deceased allottees, make deeds of the 
lands to the purchasers thereof, subject to the approval of the secretary of 
the interior, which deeds shall operate as a complète conveyance of the 
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Jand upoi) the full payment of the purchase money; and the whole amaant 
received for allotted lands shall be placed in the treasury to the crédit of 
the Indian entitled thereto and the same shall be paid to hlm In such sums 
and at such times as the commlssloner of Indian afCairs, wlth the approval 
of the secretary of the Interior, shall direct: provided, that the portion of 
the agency tract selected for sale shall be platted Into streets and lots as 
an addition to the clty of Tacoma, and sold in separate lots, in the same 
manner as the allotted lands, and the amount received therefor, less the 
amount necessary to pay the expenses of said commission, including salaries 
shall be placed to the crédit of the Puyallup band of Indians as a permanent 
school fund to be expended for their beneflt: and provided further, that 
the Indian allottees shall not hâve power of aliénation of the allotted lands 
not selected for sale by said commission for a period of ten years from the 
date of the passage of thls act and no part of the allotted land shall be 
offered for sale until the Indian or Indians entitled to the same shall hâve 
slgned a wrltten agreement consentlng to the sale thereof, and appolnttng 
said commissioners, or a majority of them, trustées to sell said land and 
make a deed to the purchaser thereof; and no part of the agency tract 
shall be sold until a majority of said Indians shall consent thereto In a 
wrltten agreement, which shall also constltute said commissioners, or a 
majority of them, trustées to sell said land, as dlrected in thls act, and make 
deeds to the purchaser for the same. The deeds executed by said commis- 
sion shall not be valld until approved by the secretary of the interior, who 
is hereby dlrected to make ail necessary régulations to carry ont the pur- 
poses of the foregoing provisions," eta 

The complainants allège that the défendants, in order to indune 
the requisite number of the members of the Puyallup tribe of In- 
dians to consent to the sale of lands as contemplated in the act 
last quoted, falsely represented to them that the lands would be 
sold, and the proceeds thereof would be paid to them according to 
their respective interests therein; and that others of the tribe, who 
were unable to read and write the English language, were by the 
défendants induced to sign, and to allow their names to be signed 
to, a paper purporting to give their consent to the sale, by the use of 
money paid by défendants, and promises made by défendants that 
they would receive the money derived from the sale; and certain 
others were induced to consent by threats and intimidation. And 
they further allège that the défendants are surveying the tract in 
controversy, for the purpose of laying the same off into lots and 
blocks, and selling the same at public auction, in pursuance of the 
act, and that thereby clouda will be cast upon their title, and they 
will be involved in a multiplicity of suits; and they pray that the 
commissioners be enjoined from such proceeding. 

The défendants demur to the bill for want of equity, and the ques- 
tion arises upon the demurrer whether an injunction will lie to 
restrain the défendants as prayed for in the bill. It is the gên- 
erai rule that, where national ofQcers are vested with certain dis- 
cretionary powers by virtue of their ofBce, their discrétion cannot 
be interfered with either by injunction or mandamus. It is other- 
wiae where their duties are of a character purely ministerial. In 
Marbury v. Madison, 1 Oranch, 166, a citizen had been nominated, 
conflrmed, and appointed a justice of the peace for the District of 
Goluinbia,, and his commission had been made ont, signed, and 
sealed. Nothing remained to be done except delivery, and that 
duty was imposed by law on the secretary of state. It waa held 
that the performance of that duty might be enforced by mandamus. 
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The court, after a mature considération of the questions involved,. 
said : 

"The conclusion from this reasonlng Is that, where the heads of depart- 
ments are the political or confldential agents of the executive, merely to exé- 
cute the will of the président, or, rather, to act In cases in whlch the executive 
possesses a constitutional or légal discrétion, nothing can be more perfectly 
clear than that their acts are only poUtically examinable; but where a 
spécifie duty is assigned by law, and individual rights dépend upon the 
performance of that duty, It seems equally clear that the individual vyho con- 
siders himself Injured has a rlght to resort to the laws of his country 
for a remedy." 

In Kendall t. U. S., 12. Pet. 534, a suit had been brought in the 
circuit court of the District of Columbia to issue a writ of mandamua 
to the piostmaster gênerai to compel him to do a merely ministerial 
act, whîch the relater had the right to demand, and as to which the 
postmaster gênerai had no discrétion. The suprême court held 
that a mandamus was properly issued, since it did not seek to direct 
or control the postmaster gênerai in the discharge of any officiai 
duty partaking in any respect of an executive character, but to en- 
force the performance of a mère ministerial act, which neither he 
nor the président had any authority to deny or control. In the case 
of Mississippi v. Johnson, 4 Wall. 498, the court defined a minis- 
terial duty as follows: 

"A ministerial duty, the performance of which may, In proper cases, be 
required of the head of a department by Judlcial process, is one In respect 
to which nothing is left to discrétion. It is a simple, deflnite duty, arising 
under conditions admitted or proved to exist, and imposed by law." 

In Gaines v. Thompson, 7 Wall. 347, it was attempted to enjoin 
the secretary of the interior and the commissioner of the land office 
frora canceling an entry upon land. The court, after quoting the 
définition of a ministerial duty from the décision last cited, proceeded 
in thèse words: 

"ïhe action of the offlcers of the land department with which we are aslied 
to interfère in this case is clearly not of this character. The validity of 
plaintiff's entry, which Is involved in their décision, Is a question which 
requires the careful considération and construction of more than one act of 
congress. It has been for a long time before the department, and has re- 
celved the attention of successive secretaries of the Interior, and has been 
found so difHcuIt as to justify those offlcers in requiring the opinion of the 
attorney gênerai. It is far from being a ministerial act under any définition 
given by this court." 

In Litchfleld t. Kegister, 9 Wall. 577, the complainant claimed to 
be the owner of land which the offlcers of the land department were 
treating as public lands, and he sought to enjoin them from enter- 
taining applications and proofs of pre-emption thereon. Mr. Justice 
Miller, in denying the injunction, said: 

"The principle has been so repeatedly decided In this court that the 
judiclary cannot Interfère elther by mandamus or injunction with executive 
offlcers, such as the respondents hère. In the discharge of their officiai duties, 
unless those duties are of a character purely ministerial, and involving no 
exercise of judgment or discrétion, that It would seem to be useless to repeat 
It hère." 

Applying the doctrine of thèse décisions to the case under con- 
sidération, it is clear that the injunction must be refused. The- 
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commissioners are oiHcers of the United States. They are acting 
tinder a statute of the United States which invests them with dis- 
crétion to do the acts which are complained of. It may be that they 
are proceeding in an uniawfui manner, as alleged in the bill, but it 
does not follow that the complainants may resort to the aid of an- 
other branch of the government to interfère with their action. If 
thèse lands shall be wrongfully sold, and the complainants hâve 
rights which shall thereby be invaded, they will undoubtedly be in 
a position to require that the grantees of the lands so sold shall be 
held to stand in such attitude to the title as shall conserre the rights 
of those justly entitled thereto. But they are not entitled to relief 
in this proceeding. The demurrer to the bill must be sustained. 



WILDER et al. v. CITY OF NEW ORLEANS. 

(Circuit Court, E. D. Louisiana. February 6, 1895.) 

No. 11,380. 

Municipal Corpoeations— New Okleans Drainash Fund— City as Trustée 
— Ëeceivers. 

The City of New Orléans havlng been declared by the suprême court 
(11 Sup. et. 541) to be a mère compulsory trustée of the drainage fund, 
without any of the obligations of debtor and creditor as between the 
city and the fund, and a receiver of the fund having been subsequently 
appointed, hcld, that the receiver now stands in the place of the city, as 
between the fund and its creditors, and the city is no longer subject to 
be sued In regard thereto, but the suits should be brought against the re- 
ceiver. 

This was an action by Wilder and others, constituting the flrm 
ot Wilder & Go., against the city of New Orléans, to enforce a claim 
against the drainaae fund or tax. 

William Grant and Richard De Gray, for plaintifE. 
E. A. O'Sullivan, Oity Atty., for défendant. 

PARLANGE, District Judge. Heretofore, the city of New Or- 
léans excepted "that this suit is improperly prosecuted against the 
said city, ail powers and liabilities appertaining to the drainage 
fund or tax having been withdrawn from said city, and vested in a 
receiver, by decree of this court in a suit of J. W. Peake v. New 
Orléans, No. 12,008; that, since said decree, the city is without au- 
thority to stand in judgment, and this suit must be prosecuted 
against said receiver, and not against said city." The exception 
was overruled, and subsequently the cause was flxed for trial on the 
merits. It was taken up before a jury, and, the évidence on both 
fiides being closed, the plaintifls moved the court to direct a verdict 
in their favor; the défendant moving similarly for the direction of 
a verdict in its favor. Defendant's motion is virtnally based on the 
flame grounds upon which the exception was founded. 

After having heard reargument of the matter set forth in the ex- 
ception, and Imving consulted the authorities which the defendant's 
«ounsel now cites, I am dear that the exception should hâve been 
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sustained; and I am satisfied that in this cause there cannot bfl 
judgment, as prayed for, against the city of New Orléans. It ré- 
sulta clearly from the case of P^te y. New Orléans, 139 TJ. S. 349, 
11 Sup. et 541, that, with regard to the drainage fund or tax, the 
city was merely a compulsory trustée or forced administrator, and 
that there was no obligation of debtor and créditer between the 
city and the fund or tax. The suprême court is emphatic in its 
statement that the responsibility of the city in the matter must be 
restricted to its narrowest limits, and that the only relation of the 
city to the matter was that of assessor or collector of the spécial as- 
sessments. After the décision of the Peake Case by the suprême 
court, a receiver was appointed by this court in that case "of ail the 
property, équitable interests, things in action, and effects of the 
drainage fund held by the défendant, the city of New Orléans, in 
trust," and the receiver "was vested with ail the rights and powers 
of a receiver in chancery, according to law and the rules and prac- 
tice of this court, upon his filing * * * a bond," etc. The order 
appointing the receiver further provided that the city should ap- 
pear before a designated master in chancery, and should exécute 
and deliver to the receiver "an assignment, assigning, transferring, 
and conveying to him ail the af oresaid property, équitable interests, 
things in action, and effects, and ail books, papers, and vouchers 
relating thereto, and that the city appear before such master from 
time to time, as said master shall require, and submit to such exam- 
ination as said master shall direct in relation to said property and 
effects and the condition thereof." It is difficult to see how the or- 
der could hâve been made broader, or how the receiver could hâve 
been given larger powers. The city, far from resisting the ap- 
pointment of the receiver, submitted the matter to the décision of 
the court, through its counsel, thereto authorized by the city coun- 
çil. The receiver entered upon the discharge of his duties. Pur- 
Buant to orders of this court in the matter of the receivership, the 
city, by an act before J. D. Taylor, of February 11, 1892, transferred 
to the receiver, who accepted the transfer, ail the rights, title, and 
interest of the city, in its character of trustée, in ail the property 
described in the act, and more especially ail such rights as the city 
had derived from the commissioners of the First and Second drain- 
age districts under act of the législature No. 30 of 1871. The act 
describes at great length and in détail the property transferred, 
being the books, records, assessment tableaux, in the matter of the 
drainage fund or tax, and a large number of pièces of real estate 
held by the city as trustée for the drainage fund. The receivership 
is still in progress. When the Peake Case was before the suprême 
court, no receiver had been appointed, and the court said that the 
judgment upon which the bill in equity in the Peake Case was 
based "was unquestionably correct." It was a judgment against 
the city, but payable only ont of the drainage fund. The suprême 
court said that the judgment "absolved the défendant [the city] 
from any primary obligation of creditor to debtor. It left it [the 
city] chargeable only as a trustée of a fund ont of which plaintifPs 
olaim was to be paid. It was like a judgment which, in fact 
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against an estate, is nominally entered against the adminîstrator 
thereof, to be satisfled out of the property of the estate, and not of 
the individnal property of the exécuter." But, by reason of the 
subséquent appointment of the receiver, the matter présents now a 
totally différent aspect from that which it presented when the 
Peake Case was before the suprême court. It being determined by 
the suprême court that the only relation which the city bore to the 
fund is that of a forced administrator or trustée, and that relation 
having ceased by virtue of the appointment of a receiver, a judg- 
ment against the city now would be absolutely illogical. It would 
be utterly unreasonable to condemn the city to pay a judgment out 
of a fund which this court has withdrawn from its control or super- 
vision, and no part of which the city could touch without commit- 
ting contempt of the authority of this court 

Counsel for plaintiffs cite Bank of Bethel Case, U Wall. 383; 
High, Rec. §§ 258, 260; Mercantile Trust Co. v. Pittsburg & W. B. 
Co., 29 Fed. 732; Tracy v. Bank, 37 N. Y. 523. Thèse authorities 
hâve no bearing on the matter in hand. They simply déclare that 
actions may be instituted against a debtor, although a receiver has 
been appointed over him, where the rights and remédies of the 
plaintiff terminate with the original debtor, and when the receiver 
is not to be adjudged to do anything for plaintifE's beneflt. But 
the suit at bar is not a suit against a debtor over whom a receiver 
has been appointed. No receiver has been appointed to the de- 
fendant, and the highest authority has declared! that the city is not 
a debtor în this matter. This is a suit against the city as adminis- 
trator or collector of a fund. Plaintiffs pray to be paid out of that 
fund, and this court has heretofore taken away from the city any 
right to touch it. Defendant's counsel now cites Justice Bradley's 
opinion in Vose v. Reed, 1 Woods, 650, Fed. Cas. No. 17,011; also, 
20 Am. & Eng. Enc. Law, 304, and the cases cited in the notes. 

It is perfectly clear that there must be judgment in favor of the 
city of New Orléans. However, as plaintiffs may properly plead 
surprise, a mistrial or continuance wQl be entered, if they so désire. 



A.TOHISON, T. & s. p. R. CO. v. MULLIGAN. 

(Circuit Court of Appeals, Seventh Circuit May 8, 1895.) 

No. 183. 

1. AFPBAIi — Absignmknt op Ebhok. 

An aselgnment of error which states that "the court erred in glvlng 
to the Jury the followlng instructions," enumeratlng several distinct 
propositions, is not in conformity with a rule requlring that the assign- 
ments "shall set out separately and particularly eacb error asserted." 
Jenlùns, Circuit Judge, dissenting. 

3. Samb— Tkchnicai. Errobb. 

A court will not disregard a departure from strict compllance with Ita 
rules as to the assignment of errors, In order to notice an eiror which 
Is technical and probaWy Immaterlal. 
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8. Mastbr and Servant— Qtibstioît, por Jury. 

In an action for damages, broiaght by an employé of a rallway corn- 
pany, who had been injured by falllng from the footboard of an angine, 
the plalntitf testifled that the board gave way under him, and it appeared 
that after the accident the board was found to be broken. Hcld, that 
It was a question for the Jury to détermine whether the board was 
ïuisound or insecurely fastened, or was broken by plaintiff's fall. 

i. Same— Fellow Servants. 

A locomotive englneer, chargea with Uie duty of Inspecting hls engine, 
Is not, in respect to the duty of such Inspection, a feliow servant of a 
hostler's helper engaged in switching englues in the railroad yard. 

In Error to the Circuit Court of the United States for the North- 
ern Division of the Northern District of Illinois. 

This was an action by Patrick Mulligan, alias Patrick Guiver, 
against the Atchison, Topeka & Santa Pé Eailroad Company for 
Personal injuries. The plaintiff recovered judgment in the circuit 
court Défendant brings error. Affirmed. 

E. A. Bancroft, Charles S. Holt, and Eldon J. Cassoday (George 
R. Peck, of counsel), for plaintiff in error. 
Albert S. Thompson and John F. Waters, for défendant in error. 

Bef ore WOODS and JENKINS, Circuit Judges, and BAKEE, Dis- 
trict Judge. 

WOODS, Circuit Judge. This wap an action in the nature of 
trespass upon the case for a personal injury received by the appellee, 
Patrick Mulligan, alias Patrick Guiver, while in the employ of the 
appellant, the Atchison, Topeka & Santa Fé Railroad Company, as 
a hostler's helper, his duty being to assist in the switching of en- 
gines in the yards of the company near Chicago. It is alleged 
that the footboard on the front of the engine about which the plain- 
tiff was engaged when hurt was defective, unsound, unsafe, unsuit- 
ably and improperly constructed, adjusted, and secured, and that 
while the plaintiff in the performance of his duty was attempting 
to get upon the same it gave way, and caused him to fall under the 
engine, whereby he was injured. Négligence in other respects is 
averred, but the court by its flrst, second, fourth, and âfth instruc- 
tions, which are set out in the margin,^ restricted the jury to the ques- 

1 (1) Among other dutles averred In the déclaration to hâve been impoeed 
upon the défendant by the contract of employment, was to fumish plaintiff, for 
the performance of hls labors in that behalf, an engine, upon and around 
which to work, safe, sound, properly constructed and equipped with fenders 
or guards, and with sound, safe, and suitable footboards, and in every way 
suitable for plaintiff's work upon and around the same. Several breaches 
of thèse alleged dutles are assigned, but that to which the évidence has 
been particularly directed is the one alleglng that the footboard on said 
engine was defective, unsound, unsafe, unsultably and improperly con- 
structed, adjusted, and secured, and that while plaintiff In the performance 
of his duty was attempting to get upon the same it gave way, causing 
plaintlfC to fall, and the engine Injured him, etc.; and the plaintiff's testi- 
mony was by the court substantially llmited to this averment as to the 
character and condition of the footboard and the connection between the 
Bame and plaintiff's injury. 

(2) The gênerai issue was pleaded by the défendant, and this threw the 
burden upon the plaintiff to establish by the welght or prépondérance of the 
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tion of the plaintiffs riglit to recover on account of the defective con- 
struction and condition of the footboard. This being so, the objec- 
tions made to testimony which was admitted concerning négligence 
in other particulars are immaterial, and need not be considered. 
The évidence concerning the push poie, which at the time of the ac- 
cident was upon the front of the engine when its proper place was 
elsewhere, was admissible to show the circumstances of the injury; 
and under the court's charge the jury could not reasonably hâve 
regarded it as more than an incidental matter. 

The third and fourth spécifications of error, which relate to the 
giving and refusing of instmctions, do not conform to the require- 
ment of our rule 11, that the assignment "shall set ont separately 
and particularly each error asserted and intended to be urged." 
The third assignment is that "the court erred in giving to the jury 
the foUowing instructions," and there follow portions of the instruc- 
tions given to the number of flve, some of which certainly are free 
from essential fault The fourth assignment is that "the court erred 
in refusing to give to the jury the following charges, which were 
severally requested and severally refused"; and there foUows a sé- 
ries of twelve requests for instructions, some of which it was not 
«rror to refuse, because they were embraced in the charge given, and 
some of which it would probably hâve been error to give. It has 
been often decided that a gênerai exception to the giving or refusing 
of a séries of instructions is insuflficient. Vider v. O'Brien, 18 U. S. 

App. , 10 C. C. A. 385, 62 Fed. 826, and cases cited; and even 

though, as in this case, the exceptions be properly taken, an assign- 
ment of error in respect to instructions will not be good which does 
not specify separately each error relied on. In addition to the words 
quoted, the third assignment contains the statement that counsel for 
the défendant excepted to each portion of the charge complained of , 
but, while that statement or the substance of it is essential to the bill 
of exceptions, as a part of the spécification of error it is irrelevant 

évidence that, while in the exercise of due care and diligence, he, the plaln- 
tlff, while attempting the performance of the duties he had undertaken to 
perfora) for the défendant, was injured by reason of the unsafe, unsound, 
or improperly constructed footboard attached to defendant's engine. 

(4) Under the rules of law, the plaintiff, at the time he entered the service 
of the défendant, assumed ail the ordinary risks incident to the business 
or employment he undertook to perform, and the undertaking of the défend- 
ant was to furnish reasonably safe machlnery and appliances for the service 
in which the plaintiff was engaged. An accidentai injury sustataed by the 
plaintiff while engaged In defendant's service of itself créâtes no llability 
against défendant, but, in order to fix such liability, the weight of the testi- 
mony must show or satisfy you that plaintiff, while using due care, was 
Injured by means or reason of the improper construction or unsafe and un- 
sound condition of the footboard, and that the défendant either had notice 
of such defective footboard, if it existed, in time to repair it before the 
Injury, or could or should hâve known of such defects had reasonable care 
been taken to properly inspect and keep and maintain the same in repair. 

(5) You are the peculiar judges of the évidence on the questions of whether 
plaintiff was exercising ordinary care at the time of the Injury, and also 
as to whether défendant was négligent in not furnishlng an engine equipped 
with proper and safe footboard, or in failing to maintain the same in repair, 
and also as to whether plaintiff's injury resulted from defendant's negllg^ce 
with référence to such footboard. 
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and serves no purpose. As stated in Vider t. O'Brien, there must 
be a separate assignaient in respect to each part of the charge which 
is alleged to be erroneous, or, at least, it must be distinctly alleged 
that there was errer in giving or refusing each seyerally of the prop- 
ositions which it is intended to challenge. In short, the same rule 
goTerns the saving of exceptions and fihe assigning of errors, and 
upon reason it should be so. 

In some respects the instructions given are objectionable, and 
some of the requests which were refused ought perhaps to hâve been 
given, but the errors are technical, and probably did not affect the 
resuit. For instance, the court instructed that "the undertaking 
of the défendant was to furnish reasonably safe machinery and ap- 
pliances for the service in which the plaintiff was engaged," when 
the instruction should hâve been to the effect that the défendant 
was bound to use reasonable diligence to furnish safe machinery and 
appliances. This, besides not having been made the subject either 
of an exception or an assigument of error separately f rom other dis- 
tinct propositions in the charge, is, so far as it goes, the same as 
an instruction which the appellant asked to be given. Again, the 
third instruction asked and refused was to the effect that the plain- 
tiflf could not recover on account of the manner in which the foot- 
board was constructed. The board was made of oak, was about 
two inches thick and ten or twelve inches wide. There was cer- 
tainly no danger that jurors could be made to think such a board, 
if securely fastened, unsafe merely because the stirrups on which 
it rested did not by two or three inches extend entirdy to its outer 
edge. The plaintifl's theory of the case as developed at the trial 
and Insisted upon was that the accident was caused by a crack in 
the board, which, beginning at the end, ran lengthwise on a line 
about three inches from the front edge, and had negligently been 
permitted to remain. The jury had a right to consider the manifest 
fact that the danger from such a defect in the footboard was en- 
hanced by reason of the shortness of the stirrups, but that it was 
necessary to instruct against a finding of négligence in the manner 
of original construction alone can hardly be believed without at- 
tributing to the jury a want of ordinary intelligence. 

If it were apparent that either in giving or refusing instructions 
the court had committed an essential error, to the probable injury 
of the appellant, we should not be inclined to insist upon a strict 
compliance with our rule in respect to the assigument of errors, 
though it is expressed in very clear terms, and need not be misun- 
derstood. By the last clause of the rule, "the court at its option 
may notice a plain error not assigned," or, of course, one def ectively 
assigned; but when, as in this case, the error itself is technical, 
and it can be said, not with certainty but with great probability, 
that it did not aflect the verdict, the rule may well be applied with 
striotness. It is always a matter of regret when a judgment or de- 
cree must be reversed for errors which may or may not hâve affected 
the resuit, and we deem it a sound public and judicial policy to hold 
in such cases that a technical error must be technically well as- 
signed. 
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The fifth and sixth assignments are not insisted npon, and it re- 
mains to consider only the first, which is to the effect that thé court 
erred in refusing to direct a verdict for the défendant. Four rea- 
sons are assigned why that should hâve been done, namely: (1) 
That there was no évidence fairly tending to show négligence of the 
défendant causing the injury; (2) that the accident was the resuit 
of the usual hazards of the employment which the plaintifl assumed; 
(3) that the plaintiff had the same opportunity for discovering the 
condition of the footboard that the défendant had, and it was 
equally his duty to discover defects which were obvions; and (4) 
that, if there was négligence in failing to disoover the defective con- 
dition of the footboard, it was the négligence of the engineer, whose 
duty it was to make the inspection, and who was a fellow servant 
of the plaintiff. 

We are not able to say that the évidence did not justify the sub- 
mission of the question of négligence to the jury. From the mère 
fact that the footboard gave way under the appellee, as he testifled 
and presumably the jury found that it did, the natural, if not neces- 
sary, inference would be either that the board had become unsound, 
or was insecurely fastened; and the inference that it had become 
unsound is supported by the évidence offered of the condition of 
the board after the accident. That condition, it is true, might be 
accounted for on the supposition of the appellant that the board was 
eplit by reason of its contact with the appellee after his fall, but 
that would be inoonsistent with the testimony of the appellee that 
his fall was caused by the board's giving way. Between the con- 
flicting théories of the accident it was the province of the jury to 
décide, though it could be done only by inference. There is in the 
case no question of notice to the appellant of the defective condition 
of the footboard. The duty of inspection, it is conceded, was in- 
trusted to the engineer, who had daily charge of the engine, and 
without fault could not hâve failed to discover the condition of the 
footboard if it had become so unsound as to give way in the manner 
asserted. The contention of the appellant that the split in the 
board, which was disoovered after the accident, was caused by con- 
tact with the appellee after he had fallen, as already stated, is incon- 
sistent with the testimony of the appellee that it gave way when 
he stepped upon it If the jury believed that testimony, as it had 
a right to do, it must hâve rejected the theory of the appellant, and 
bave adopted that of the appellee that the board was defective when 
he stepped upon it, either by reason of long use and decay or of 
récent injury. This was a question for the jury, and,, the judge 
below having given his sanction to their verdict, it is not our duty 
to set it aside. In respect to the duty of inspection the engineer 
represented the oompany, and was not a fellow servant of ihe ap- 
pellee, Eailroad Co. v, Baugh, 149 U. S. 368, 13 Sup. Ot. 914; Eail- 
i:oad Co. v. Ward, 10 G. C. A. 166, 61 Fed. 927. While the appellee 
should be regarded as having assumed the oirdinary hazards inci- 
dent to his employment, and in emergencies perhaps was bound to 
protect himself against obvions dangers of whatever character, nri- 
ther to himself nor to the company was he under a duty to inspeot 
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tlie engines, about wliich he worked,'m search of hidden and un- 
apprehended sources of danger. That was the duty of the Com- 
pany. Railroad Co. v. Kelly, 11 C. C. A. 260, 63 Fed. 407. Whether 
or not the unsound condition of the footboard was obvious, and 
should bave been perceived by the appellee, was a question of con- 
tributory négligence, in respect to which the appellant had the bur- 
den of proof, and consequently could not ask that it be withdrawn 
from the jury. The judgment below is afflrmed, at the costs of the 
appellant. 

JENKINS, Circuit Judge (dissenting). I am constrained to dis- 
sent from the judgment of the court. The rule invoked to prevent 
the considération of the errors assigned requires that an assignment 
of errors "shall set out separately and particularly each error as- 
serted and intended to be urged." The third assignment alleged 
that the "court erred in giving to the jury the following instruc- 
tions." Then follow, properly numbered and in numerical order, 
flve spécifie instructions, separately stated. The bill of exceptions 
déclares that each of thèse instructions was given, and that the 
plaintiff in error specifically excepted to the giving of each of them, 
The fourth assignment déclares that the "court erred in refusing 
to give to the jury the following charges, which were severally re- 
quested by the défendant and severally refused by the court." Then 
follow, properly numbered ajid in numerical order, twelve spécifie 
instructions requested to be given, which are separately stated. 
The bill of exceptions déclares that the "court refused to give said 
instructions, or to give any or either of them, to which refusai as to 
each of said instructions the défendant then and there duly ex- 
cepted." I am of opinion that the errors asserted are "separately 
and particularly stated," within the true intent and meaning of the 
rule. I am able to perceive no possible good to resuit from the 
requirement that each particular iûstruction or reqaest shall be pref- 
aced with the formai assertion of error in giving or refusing. Such 
requirement would only incumber the record with useless répéti- 
tion. It is, to my thinking, much more orderly to assert the errors 
by classes, as hère was done; the errors of admission of évidence, 
the errors of exclusion of évidence, the errors in refusing requests 
to charge, and the errors in' the charge being assembled in separate 
classes, each error within its class being separately stated and par- 
ticularly numbered. The court cannot then bemisled or confused. 
Such présentation of errors, in my judgment, accords both with the 
spirit and the letter of the requirement. The purpose of the rule 
is to obtain an orderly présentation of the errors relied upon, that 
the court may at a glance, and without laboriOus search, ascertain 
the précise grounds asserted against the integrity of the judgment. 
The rules are rules of order and of convenience. They are not de- 
signed to prevent the correction of obvious errors. They are not 
traps for the unwary, not "springes to catch woodcocks." The rule 
îtself expressly reserves to the court the right at its option to notice 
a plain error not assigned. The rule is â, counterpart of a like pro- 
vision in the rules of the suprême court I find, in the opinions 
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of that court construing the ruie, no suggestion of a construction 
of it so technical as that declared in the opinion of the court I 
cannot but think that the ruiing of the court in this regard is a sac- 
rifice of substance to f orm. If I am correct, the errors assigned are 
before us for review. 

I agrée that the plaintifE in error cannot be heard to object to the 
instruction with respect tô the duty of the company in the matter 
of fumishing reasonably safe machinery and appliances. And this 
because — ^First, the charge in the respect complained of was sub- 
stantially in the language of the twelfth request tendered by the 
plaintiff in error, and it does not appear that the attention of the 
court was directed to the particular language employed; and, sec- 
ond, the portion of the charge excepted to embraces an instruction 
respecting the assumption of risli by the défendant in error which 
is not complained of and which was correct The exception was 
single to the charge embracing both the correct and erroneous 
instruction. It is well settled that in such case, if any part of the 
charge within the exception be correct, the exception is unavailing. 
The same observations, in my judgment, hold good with respect to 
the other parts of the charge presented as erroneous. I think, how- 
eTer, that certain of the instructions requested, and not covered by 
the charge, should hâve been given. The second request was as 
follows: "No recovery can be had by the plaintiff in this case on 
account of the position of the push pôle upon the locomotive at the 
time of the accident" The déclaration originally flled had but one 
count, and asserted the accident to hâve been caused solely by rea 
son of the présence of the push pôle. That count asserts that the 
défendant in error stepped upon the footboard of the engine; that 
almost immediately thereafter he brushed against and felt a rod or 
pôle, which he afterwards leamed was a push pôle for pushing cars 
in the railroad yards, projecting from the front part of the engine; 
that he grasped hold of it for support, whereupon, being unseeured, 
it suddenly gave way, and caused the plaintiff to fall, and he was 
with great violence thrown to the ground, etc. The déclaration 
originally filed avers the négligence of the company causing the in- 
jury to consist in allowing the push pôle to be placed on the front 
part of the engine in an unsafe and insecure manner, where it im- 
properly belonged. Upon his examination the défendant in error 
stated that this pôle was in common use about the engine by the 
switchmen, and was usuaJly placed on the tank, where it could be 
most conveniently obtained for use. Under objection and excep- 
tion, he was permitted to testify that it was not customary for the 
employés to place the push pôle in front of the engine. The évi- 
dence at the trial disclosed, according to the theory of the défend- 
ant in erroir, that the injury resulted from the breaking of the foot- 
board, and that as the board broke the défendant in error reached 
ont for support, and grasped the push pôle lying unfastened upon 
the front part of the engine. It is entirely clear that the injury was 
in no respect caused by the présence of the push pôle, and the in- 
struction should hâve been given. The original déclaration asserted 
the présence of the push pôle as the principal inducing cause of the 
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injury. It was not so in fact Its présence upon the engine did 
not tend to establish négligence on thé part of the company. It 
was placed there by some employé, and, if it was negligently and 
improperly so placed, it was so donc through the négligence of a f el- 
low servant, and was one of the risks of service assumed by the de- 
fendant in error. It is true that the court in its charge states that the 
évidence had been particularly directed to the détective footboard, 
and that the testimony on the part of the plaintlff had been by the 
court substantially limited to the averment respecting the charac- 
ter and condition of the footboard and the connection between the 
same and the plaintiffs injury. But this did not exclude from the 
considération of the jury the évidence with respect to the présence 
of the push pôle upon the engine, or its alleged connection with the 
injury. The court should hâve withdrawn that matter wholly from 
the considération of the jury. It cannot be safely afftrmed that the 
évidence concerning the push pôle and the refusai of the court to 
give the instruction requested did not influence the jury to the in- 
jury of the plaintiff in error. I conceive it to be the duty of the 
trial court, in cases of this character especially, to eliminate from 
the case, so far as possible, ail extraneous considérations, and ail 
irrelevant testimony, and to specifically charge the jury, when so re- 
quested, that particular évidence which has been improvidently ad- 
mitted, or a particular fact asserted in the déclaration as the mov- 
ing cause of the injury but which has no legitimate connection with 
it, should be disregarded by the jury. 

I am also of opinion that the third instruction requested should 
hâve been given. That instruction was as follows: 

"The plaintlff has alleged In hls déclaration that the défendant was négli- 
gent In the manner of the construction of the footboard of the locomotive 
from which the plaintiff fell. The only fact appearlng In évidence relled 
upon to sustain this charge Is that the Iron hangars or stirrups upon which 
the footboard rested did not extend entirely to the outer edge of the board. 
This fact is admitted, and it further indisputably appears from tiie évidence, 
that other locomotives of the défendant were constructed In the same man- 
ner, and that this locomotive, so constructed, had been In use by the plain- 
tlfC for several months prlor to the accident. TJpon thèse facts you are in- 
structed that the plaintiff cannot recover In this case on account of the 
manner In which such footboard was constructed." 

The déclaration had been enlaxged by the addition of two oounts; 
the one asserting failure of duty in respect of construction, and 
the other in respect of repair of the footboard. This footboard was 
an oak plank some two inches in thickness. It appeared in évi- 
dence that most, if not ail, of the locomotives in use by the company 
were constructed in like manner with this one. It also appeared 
that such was the gênerai manner of construction, and that it was 
safe if the board were sound. It also appeared that the défendant 
in error had been accustomed to ride upon this footboard for some 
four months prior to the injury. The manner of its construction 
was open and notorious. It seems to me to be a great stretching 
of the rule of liability to say that, under such circumstances, the 
jury may déclare that there was improper construction or original 
failure of duty by the company with respect to thia appliance. 
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Upon the theory of the défendant in error as developed at the trial, 
the accident was occasioned by reason of tlie crack in the footboard 
negligently permitted to remain in that condition. Tbe fault of 
the Company, if any, was in this, and not in the manner of construc- 
tion of the footboard. It may be true, as asserted in the opinion of 
the court, that the manner of its construction was a fact proper to 
be considered by the jury in connection with the alleged defect in 
the footboard, because enhancing the danger from the defect and 
emphasizing the duty to repair. The error, however, is in this: 
That not only was there no instruction agaihst liabUity in respect 
to the original construction, but there was express submission of the 
case upon that ground. If an instruction against such liability 
would hâve been — as asserted by the court — impeachment of the in- 
telligence of the jury, what shall be said of a charge which expressly 
submitted the question of failure of duty in respect of construction 
as ground of liability? The court failed to discriminate between 
liability for failure of duty in the original construction of the foot- 
board, and négligence in respect of its repair. The case was sub- 
mitted with sanction to the jury to déclare liability upon either or 
both hypothèses. It may well be that under such charge the jury 
arrived at their verdict upon the conclusion that the company should 
hâve provided hangers or stirrups extending entirely to the outer 
edge of the board, and not upon any supposed négligence with re- 
spect to keeping the board in repair. I think it was clearly erro- 
neous for the court to refuse the instruction requested. Thèse er- 
rors are not technical, but substantial, and should, I think, operate 
to the granting of a new trial. 

I agrée with the court that there was évidence in respect to keep- 
ing the footboard in repair sufflcient to carry the case to the jury; 
but I think that the submission of the case should hâve been limited 
to that ground, the only one upon which a verdict could be sus- 
tained. 



HAKRISON v. GERMAN-AMERIOAN FIRE INS. CO. 
(Circuit Court, S. D. lowa, E. D. April 25, 1895.) 

Insukancb — Pkooi's of Loss — Waivbb. 

Defendant's adjuster was sent to adjust and settle the loss on plaintiff's 
house and Its contents. Plalntiff fumlshed hlm with a llst of the personal 
property in the house at the time of the flre, showing the property saved, 
and that lost The adjuster told plaintiff that he only wanted to know 
what property was gone, and, with list in hand, made a personal examina- 
tion of the proijerty. Défendant Intimated for the flrst time at the trial 
that it would insist upon more formai proofs of loss. Beld, that the rlght 
to formai proofs of loss was waived. 

Samk— Condition op Policy— Akbithation— Waiver. 

A policy provided that, unless the loss thereunder was agreed upon, it 
should, at the written request of either party, be arbltrated, and an award 
obtained In the manner provided by th« policy was made a condition 
précèdent to any action thereon. After loss, without any written request 
therefor by either party, and before any agreement as to the amount of 
the loss was even attempted, plaintiff and the adjusters of the companles 
Interested signed a joint agreement for the appraisal of the property cov- 
v.67F.no.5— 37 
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ered by dcfeadant's pollcîes, as well as property not so covered, but la- 
cluded in policies of another company. No award was made, ov/ing to 
the failure of the appralsers to agrée. Beld, that the arbitvatioa attempted 
was not such as was contemplated lu the policy, which was walved by 
th.* attempted arbitration, and that the "condition précèdent" clause dld 
not apply thereto. 

8. SAME— AUTHORITY OF AGENTS— WaIVEB DP CONDITIONS. 

A Stipulation that no agent shall be held to hâve waived any of the con- 
ditions of the poUcy, unless such walver ehall be indorsed thereon in 
writing, does not apply to conditions to be performed after the loss is in- 
Curred; and therefore an adjuster can walve a provision mailing arbitra- 
tion in accordance wlth the terms of the policy a condition précèdent to 
suit, by maklng a différent agreement for arbitration. 
4. Same— Conditions of Polict — Arbitration. 

McClain's Code lowa, § 1734, provides that the amount stated in the 
policy shall be prima fade évidence of the value of the property, and 
that, to maintain an. action on the policy, It shall only be neoessary to 
prove loss of the building insured, and notice thereof to the company, 
accompanled with affldavit showing the manner and extent of loss, any- 
thing In the policy to the contrary notwlthstanding. Quaere, whether an 
arbitration relating solely to the value of the buildings insured can be 
made a condition précèdent to an action on the policy. 
6. Same — Abandonmbnt of Arbitration. 

Where appraisement by arbitrators has been entered upon, and the ar- 
bitration fails because the arbitrators cannot agrée on an umplre to décide 
between them, according to the terms of the arbitration, and défendant 
and Its arbitrator fail to make any further effort to corne to an agreement, 
though notifled to do so, plaintitf may consider the arbitration abandoned, 
and sue on the policy. 

Action by George D. Harrison against the German-American Pire 
Insurance Company on a policy of insurance. 

D. N. Sprague and A. H. Stutsman, for plaintiff. 
McVey & Cheshire, for défendant 

WOOLSON, District Judge. This action was commenced in 
the district court of Louisa county, lowa; tlie pétition liaving been 
flled January 28, 1893. On application of défendant, the action 
was removed to this court The pétition exhibits two policies, of 
the form provided by the New Yorli statute, against fire, — the one 
covering plaintiiï's dwelling house, situated in Louisa county, 
lowa (amount of insurance, |2,000); the other covering also such 
house, with an additional insurance of $1,000, and also insurance 
for $800 on certain personal property therein described, and con- 
tained in said house. The pétition allèges that said property was 
destroyed and injured by ûre on October 4, 1893, and that plain- 
tiff was thereby injured in the sum of $8,000. The pétition also 
avers that plaintiff did not maJie formai proofs of loss, because 
of défendant having waived the same, and that, plaintiff having 
given to défendant immédiate notice of the flre, défendant, to wit, 
on October 20, 1892, by its agent, agreed to arbitrate the loss and 
damage, and each party chose one arbitrator, but said parties did 
not appraise or fix the loss to plaintiff, although plaintiff has been 
willing and anxious to hâve them do so. The "amended and sub- 
stituted answer," filed herein July 5, 1894, after pleading a gên- 
erai déniai, speciflcally pleads, in substance, that this action is 
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prématuré, and cannot be maintained, because of noncompliance 
by plaintiff with the arbitration clauses (hereinafter set out) of sald 
policies, and clause as to proofs of loss, which are claimed to be 
by said policies made conditions précèdent to institution of suit 
thereon, and tbat this action was prematurely commenced within 
DO days from any attempts at proofs of loss. Plaintiff on July 
5, 1894, filed bis replication, denying that any arbitration was 
ever attempted or made under or by virtue of the terms of said 
policy; alleging that tbere was no disagreement of the parties, and 
no attempt to agrée, as to loss, before the âppraisement agree- 
ment was signed, no written demand for appraisal was made by 
either party, and, through no fault of plaintiff, the appraisers ap- 
pointed hâve not agreed, but hâve failed to appraise said loss, 
though plaintiff had, by written notice, requested défendant and 
said appraisers to proceed to the completion of said âppraisement; 
and that plaintiff had used ail reasonable efforts to hâve said âp- 
praisement completed, and that such completion has been pre- 
vented because the appraiser selected by défendant, then unknown 
to plaintiff, is in some way interested in defendant's behalf, and 
not a disinterested person, and has absented hitoself from the state, 
and failed to communicate with the other apjpraiser. The cause 
was tried to the court July, 1894, a jury having been waived. The 
policies in évidence are identical in their terms and conditions, 
only the written portions differing, and theise written portions re- 
late to premium paid, amount and duration of insurance, and 
property insured. 

It is conceded thatj by the terms of the policy contract, plaintiff 
was bound to fumish proofs of loss. Défendant claims that thèse 
proofs hâve never been furnished. Plaintiff concèdes that formai 
proofs were not furnished, but claims such proofs were waived 
by défendant The burden is on plaintiff to substantiate his allé- 
gation of waiver. 

The évidence shows that plaintiff is a citizen of the state of lowa, 
and défendant is a citizen of the state of New York. The flre 
occurred on October 4, 1892. About October 14th the local 
agent of défendant who had issued to plaintiff the policies in 
suit informed plaintiff that defendant's adjuster would be prés- 
ent on October 20th with an appraiser, and requested plaintiff 
to hâve an appraiser ready. On October 20th defendant's ad- 
juster, Eodger Swire, came, accompanied by C. H. Turner, who 
was the adjuster of another company in which plaintiff held in- 
surance. Plaintiff had made out a list of the personal property 
which was in his house at the time of the flre. Mr. Swire, 
with the associate adjuster, examined the burned promises, 
and also the personal property which had been saved from the 
flre. Of the $2,800 loss on personal property, but $800 was cov- 
ered by insurance. At this examination they had a spécifie list of 
the Personal property which was in the house at the time of the 
fire, showing the property saved and that lost, which plaintiff had 
furnished them. This list was used by the adjusters In their ex- 
amination. Plaintiff teStifles that the adjusters told him that ail 
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they wanted a list for was to know about the property which had 
been burned. This list appears to hâve been satisfactory to the 
adjusters at that time, as the persooal property was not thereafter 
investigated, or included in the appraisement, nor has any diffl- 
culty or contention arisen on the triaJ with référence to the Per- 
sonal property destroyed. Some of the articles in this list did not 
hâve the priées carried ont. As to thèse, plaintiff and the ad- 
justers procured prices from the business houses in that com- 
munity. Plaintiff claims that thèse facts constitute a waiver of 
proofs of loss, or, rather, of formai proofs or further proofs, while 
défendant disputes this claim. That the policy contract requires 
such proof, unless the same is waived by the défendant, is con- 
ceded. The office to be perf ormed by proof of loss is to a-dvise the 
défendant with regard to the flre, the property insured, and the 
property lost or damaged by the fire, Such proofs are entirely for 
the advantage of the insurer. And the courts may well hold that 
anything which, when presented, is satisfactory on thèse points to 
the insurer should be equally satisfactory to the court. On this 
principle, the décisions, with marked unanimity, hold that when- 
ever the insured furnishes the insurer with a list or statement 
which is intended as proofs of loss, to provide the information for 
which the contract calls, and no objections are made thereto by the 
insurer within such reasonable time thereafter as to afford the in- 
sured opportunity to remedy or supply the defects therein, the in- 
sured has waived — or, as some courts hâve stated, is estopped from 
claiming — more spécifie or complète compliance. Mère silence on 
the part of the insurer, where no proofs whatever are offered, does 
not waive the contract agreement. The doctrine of such waiver is 
well stated in Weidert v. Insurance Co., 19 Or. 261, 24 Pac. 242: 

■The Company must, by some act of an agent having real or apparent 
authority, hâve done or said something which induced the plaintiff to do 
or forbear to do something whereby he is prejudlced." 

And in Gould v. Insurance Co., 134 Pa. St 570, 19 Atl. 793, tte 
rule applying to waiver of proofs is thus stated: 

"If the insured, In good faitfa, and wlthln the stipulated time, does what 
he plainly Intends as a compliance with the requlrements of his policy, good 
faith equally requires that the company shall promptly notlfy him of theù* 
objections, so as to glve hlm opportunity to obvlate them; and mère silence 
may so mlslead hlm, to hls disadvantage. to suppose the company satisfled, 
as of itself to be sufflclent évidence of waiver by estoppel." 

No claim upon the trial was made that the adjuster Swire was not 
fully authorized to perform the duties he assumed. He was sent 
by his company to settle and adjust the loss. His letter to the 
local agent who had issued to plaintiff the policies of Insurance sued 
on announces that he will attend "to take up the losses on Mr. 
Harrison's property." As was said by Circuit Judge Lowell in 
Perry v. Insurance Oo., 11 Fed. 484, with référence to an adjuster 
for défendant in that case, wherein the défense hère interposed 
was set up, "If [t!he adjuster] had authority to adjust and settle 
the loss, we think, as a matter of law, he could do so with or with- 
out proofs." Bearing in mind that policy conditions such as we 
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are now considering should be most strongly construed against 
the insurer, and with a view to avoid forfeitures, and that no 
question has been raised as to the good faith of plaintiff with 
regard to the list furnished to the adjuster, we may note that 
the undisputed eyidence is that plaintiff -was told by the adjusters 
(who are shown to hâve acted in concert and were together), at 
the time this list of property was furnished to them by plaintiff, 
"that ail they wanted to know about was what [property] was 
gone." And thereupon, with list in hand, they made a personal 
examination of the property. There can be no question but that 
plaintiff intended the list furnished to be a compliance with the 
terms of the policy as to the statement of property lost, and there 
is no suggestion that the adjuster, or any one for the company, 
expressed any objection to the list, either as to incompleteness 
or informality of same. So far as the évidence shows, the first 
intimation that plaintifE had of any dissatisfaction on part of de- 
fendant with the list, as being incomplète or unsatisfactory, or 
that défendant would insist on more formai or other proofs of 
loss, was on the trial of this cause, in July, 1894. And there 
is no évidence that défendant bas been in any wise prejudiced 
by the absence of more complète or formai proofs of loss. The 
list was at the time accepted by the adjusters as suflBcient, and 
their actions and statements abundantly justified plaintiff in be- 
lieving, and relying thereon, that défendant was satisfled there- 
with, and did not demand or désire other or further proofs. De- 
fendanfs attitude in this matter at that time is also shown by 
the fact that, in the appraisement entered into on October 20th, 
no part of the personal property was included. I therefore flnd 
established by the évidence that défendant waived any other or 
further proofs of loss than those plaintiff furnished to its ad- 
juster on October 20, 1892, and as to this défense I flnd against de- 
fendant 

Défendant claims that the award of damages by appraisers is 
a condition précèdent to suit, and no such award has been made. 
The contract as to appraisement is stated in the policy as fol- 
lows: 

"Loss or damage to property partlally or totally destroyed, unless the 
amount of said loss or damage is agreed upon between the assured and 
Company, shall, at the wrltten request of either party, be appraised and de- 
termined by dlslnterested and compétent persons, one to be selected 
by this Company and one by the assured, and where either party demand 
It the two so chosen may sélect an umpire to act with them in case of 
disagreement, and if the said appraisers fail to agrée they shall refer the 
différence to such umpire,— eadi party to pay their own appraiser and one- 
half the umplre's fee; and the award of any two, in writlng, shall be binding 
and concluslve as to the amount of such loss or damage, but no appraisal, 
nor agreement for appraisal, shall be construed, under any circumstances, 
as évidence of the valldlty of said policy, or of the company's liablUty 
thereon." 

The poili<g' further provides: 

"It Is expressly covenanted by the parties hereto that no suit or action 
against tiiis company for the recovery of any claim by virtue of this policy 
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shall be sustalnable in any court of law or chancery untll after an award 
shall be obtalned fixing the amoimt of such clalm In the manner above pro- 
vlded." 

The décision rendered in Haniilton t. Insurance Co., 136 U. S. 
242, 10 Sup. et 945, settles beyond question the holding of the 
fédéral courts that, as said in Connecticut Fire Ins. Co. v. Hamil- 
ton, 8 C. C. A. 114, 59 Fed. 263: 

"When the parties are found, upon a just and reasonable construction of 
tlieir contract, to hâve stipulated that a matter preliininary to the obligation 
and the duty to pay shall be determined and. fixed by arbitration, such 
stipulation shall be taken as a part of the contract, and enforced;" and that 
"the tendency of the courts Is to regard them favorably, and not, by forced 
construction, to defeat their apparent purpose, conceiving it to be bénéficiai." 

It is, however, recognîzed, as stàted in Insurance Co. v. Stocks 
(111. Sup.) 36 K. E. 408, by the suprême court of Illinois: 

"This and like clauses are inserted in the policy by the Insurance company, 
however, wlthout any spécial stipulation between the parties in référence 
thereto, and for the protection and benefit of the company. The Insured 
must arbitrate, or ofCer to do so, unless the obligation Is waived, while the 
company may or may not, at its option, the only efCect of its neglect or 
refusai being to yaive its right to Insist upon the condition when sued upon 
the policy. Moreôver, valuation of the property cannot increase the amount to 
be recovered by the assured, while the appraisement may dlminish the 
amount to be paid by the company. The rule, therefore, so often announced 
by the courts, that, in construing thèse and like clauses, that construction 
is to be adopted which Is most favorable to the Insured, applies." 

That that portion of the policy contract which makes arbitra- 
tion of damage a condition précèdent may be waived by the com- 
pany is now the uniform holding of the courts. And the courts, 
in determining this question of waiver, hold the company to a 
strict compliance with the spécifie terms of the contract before 
they will so apply the condition as to work a failure to the in- 
sured of his right to Sue; for that right to sue bas been, not stipu- 
lated away by the insured, — the courts would not uphold such 
a stipulation,— only deferred in its right of exercise until certain 
preliminaries agreed upon in the contract hâve been performed. 
There must be, on the part of the insurer, no action which is in- 
consistent with the right to rigidly insist on an award as a condi- 
tion précèdent, else that right is waived, and the terms of the policy 
contract, in regard to time and manner of insisting on such ap- 
praisement, in providing for it, and in executing it, must ail closely 
follow the proTisions of the contract, or the appraisement attempted 
is not the appraisement which the policy has made a condition 
précèdent. A court should not, and will not, permit its powers 
and process to be stayed, and prevented from taking cognizance 
of, and administering the right with référence to, controversies 
between citizëns, by any stipulation made before the controversy 
arose, unless he who insists on such staying of justice shall hâve 
brought himself sliarply and fully witliin the letter as well as 
the spirit of the stipulation. 

What is shown by the évidence in this case? On October 20th 
next after the fire, which occurred on October 4th, plaintiff and 
the adjusters of the companies interested signed an agreement 
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for appraisement of tlie dwelliiig house included in défendant'» 
policies, and also of other buildings as well, which were included 
in the policies issued by the other company, but -which are not 
included in policies in suit. There was no agreement, or effort to 
agrée, between the plaintiff and défendant as to the value of the 
property included in the appraisement agreement, or the loss or 
damage suffered by fire, except that plaintiff offered to hâve the 
adjuster for the other company flx the value or loss which he had 
suffered. Nor was there any disagreement as to loss or damage 
suffered by plaintiff. The évidence afîirmatively shows that no 
written request was made by either party for an appraisement 
But defendant's adjuster, without attempt at agreement with 
plaintiff, had drawn up, and, with the adjuster of the other com- 
pany, signed, with plaintiff, the appraisement agreement offered 
in évidence. This agreement covers no part of the personal prop- 
erty included in the policies in suit, while it does include prop- 
erty not included in either of defendant's said policies. And, 
further, the terms of the policies as to appointment of umpire, 
and the terms of the agreement, are not in accord. In the latter 
the umpire is to be selected, "if necessary, to décide upon matters 
of différence only," and such necessity must be determined by 
the appraisers. The facts, as proven, with référence to the at- 
tempted appraisement, are that on October 20, 1892, and pur- 
suant to notice orally given to plaintiff by the local agent of de- 
fendant, defendant's adjuster, Rodger Swire, came to the plain- 
tiff's résidence, bringing with him one Lund, whom he proposed 
to appoint as an appraiser. Without any written request there- 
for by either party, without any disagreement by either party as 
to values, loss, or damage suffered by plaintiff, and before any 
agreement was attempted thereto, défendant presented, and, witii 
the other adjuster, signed, with plaintiff, an appraisement agree- 
ment, which had primarily been drawn in the interest of, and 
to be used in adjusting loss in, the Hartford Fire Insurance Com- 
pany. This agreement does not refer to, or in any wise include, 
the policies in suit, except as, in its opening statement, it says: 

"It is hereby agreed by Geo. D. Harrison, of the first part, and the Hart- 
ford Fire Insurance Company, of Hartford, Conn. (and such other com- 
panies as sign this agreement), that Geo. J. Fischer and Hans Lund (together 
with a third person to be appointed by them, if necessary, to décide upon 
matters of différence only), shall appraise," etc. 

And the proi)erty to be appraised is deseribed as covered by 
policy No. 1,113 of said Hartford Fire Insurance Company, and, 
further on in said agreement, is speciflcally deseribed. The only 
speciflc référence to the défendant company — in fact, the only réf- 
érence whatever, except in the parenthetical référence above quoted 
— is the signature to the agreement of "German-American Ins. Co., 
Rodger Swire, S. A." Fischer, who was selected by plaintiff, resided 
in Ijouisa county, lowa, in the vicinity of the lire. Lund, selected 
by défendant, resided at Kansas City, Mo. The évidence shows that 
the appraisers at once began their work, but before the first half 
day had passed they were in serions disagreement. And Jt was 
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only after long and earnest pleading on the part of plaintiff and 
both the adjusters that the appraisers resumed their attempt at 
appraisement. On the next day, Lund informed his coappraiser 
that he could not then remain longer, but must retum to his home, 
in Kansas Oity. The appraisers, it appears, then agreed that Fischer 
should, if possible, go to Kansas City, and they would there com- 
plète the appraisement. But Fischer was taken sick, and was un- 
able to go. Correspondence passed between them meanwhile. 
Fischer was urging Lund to corne to Louisa county and complète 
the appraisement, while a letter from Lund to Fischer dated No- 
vember 19, 1892, insists on Fischer coming to Kansas City and com- 
pleting the appraisement. Lund came to lowa about January 20, 
1893, while Fischer was not yet well. An effort was then ap- 
parently made to sélect an umpire. As might naturally hâve been 
expected, while matters were at this stage, no umpire was agreed 
upon, although each appraiser suggested names to the other, while 
plaintiff earnestly pressed on them the necessity for immédiate ac- 
tion. The adjusters separated, Lund returning to his home, each 
desiring to examine as to the persons the other had suggested. 
They never came together again. Nor did défendant, so far as the 
évidence shows, make any further effort at appraisement. On De- 
cember 10, 1892, December 19, 1892, and January 4, 1893, plaintiff 
is shown to bave written the adjuster, urging action towards set- 
tlement of his loss. And on April 28, 1894, plaintiff served on the 
adjuster, Swire, and also on the two appraisers, a notice demanding 
completion of the appraisement. Fischer appeared at the time 
and place named in the notice, but neither Lund nor any one for 
défendant made an appearance. Neither défendant nor the ap- 
praiser Lund seems to hâve made any attempt at completing the 
appraisement after Lund departed for his Kansas City home, on 
January 20, 1893. 

It will be noticed that the policies in suit differ from those poli- 
cies which were under considération in a number of cases to which 
counsel hâve cited the court, wherein the policies provide for ap- 
praisement without the formality or necessity of request therefor. 
In those cases the ijolicies provided, in substance, that in ail cases, un- 
less the insurer and insured agreed as to values, loss, damage, etc., the 
matter should be submitted to appraisers, whose award should be 
final, etc. In such cases the courts well hold that no action whatever 
is necessary to malte appraisement a requisite pi-eliminary to suit, if 
the policy thus unconditionally forbade suit until award obtained, 
for the mère fact of failure to agrée made the appraisement impera- 
tive. But in the case at bar, and many other cases cited by counsel, 
mère failure to agrée does not make appraisement imperative. The 
Company has chosen to déclare, by the tenns of thèse policies, that 
the appraisement provided for in the policies is only to be set in 
motion by the "written request of either party." The company 
might hâve provided differently, but it has not so done. And in 
this case, as was said by the suprême court of the United States in 
Hamilton v. Liverpool, London & Globe Ins. Co., 136 U. S. 255, 10 
Sup. et 943, with référence to the policy then under considération, 
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and which, on this point, is identical with thé policies in suit, tlie 
appraisal, when requested in writing, is distinctly made a condi- 
tion précèdent to tlie maintenance of any action. So, in Wallace 
V. Insurance Go., 41 Fed. 742, Circuit Judge McCrary, speaking of a 
policy identical on the point with the policies in suit, said : 

"The condition did not absolutely require an arbltration. It only author- 
Ized eitlier party to require it by a request in writing. Tlie inference is 
reasonable that, if neither party requested it in writing, the usual remédies 
by suit were to remain. • • • If it was their purpose to require that in 
every case the damages were to be ascertained by arbltration, they could 
hâve said so in plain terms." 

In the Wallace Case no arbitration was attempted. That far it 
différa from the case at bar. But the reasoning as to the eflect of 
the clause, "at written request," is valuable hère. Whatever arbitra- 
tion (appraisement) was attempted in case at bar was had or at- 
tempted without any "written request of either party" therefor. 

The attention of the court is called to the fact that the appraise- 
ment hère attempted, and contemplated in the agreement, is a "joint" 
appraisement, — that is, of two companies, whose policies are not 
identical in the appraisement conditions therein contained, — ;uid it is 
contended that a demand therefor, though in writing, would not be 
within the conditions of the policies sued on. Hamilton t. Home Ins. 
Co., 137 U. S. 370, 11 Sup. Ct 133, in part, at least,illustrated the point 
hère made. After referring to Hamilton v. Liverpool, London & Globe 
Ins. Ce, supra, wherein it is declared that "the appraisement, when 
requested by either party, is distinctly made a condition précèdent 
to the maintenance of any action," the court distinguishes, in part, 
the case (137 U. S. and 11 Sup. Ct.) from the Liverpool, London & 
Clobe Ins. Co. Case, in that the policies difler as to the appraisers, 
in manner of sélection and of exercising their duties, and the results 
differ accordingly in the two cases. Connecticut Fire Ins. Co. v. 
Hamilton, 8 G. G. A. 114, 59 Fed. 258, touches this point still more 
strongly. Hamilton held policies in some 12 différent companies, ail 
covering the property destroyed or damaged. The written demand 
on the insured to submit the loss, etc., to appraisers, was a joint 
demand made by the 12 companies. The Liverpool, London & Globe 
Ins. Co. Case, supra, is distinguished. In that case, after the insured 
failedto comply with the joint demand, the company made its sepa- 
rate written demand. In the Connecticut Fire Ins. Co. Case, there 
was no separate written demand by that company. SpeaMng of 
this joint written demajid for appraisement, Judge Severens says : 

"This was not a demand for appraisal by this Insurance company, such 
as its policy gave It the right to make. It did not acqulre its right, in any 
respect, from the policies of the other companies; and it had no légal eon- 
cem with their disputes, or the mode to be adopted for their settlement, 
and had no obligation to champion their cause, or mix its controversy with 
thelrs. The Insured was not bound to accept such proposition for determining 
the value and damage as was demanded of him by the companies,— this 
among them. If he had done so, it would hâve been an arbitration outside 
and liidependent of this policy, standing on the gênerai ground of commou- 
law arbltrations." 

In this case just quoted from, there was disagreement as to other 
pointa between the judges constituting the circuit court of appeals 
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for the Sixth circuit at that time, and separate opinions were flled 
in the case. Judge Swan — having stated, as one of the points in 
issue, that the insurance companies claimed the joint demand con- 
stituted a demand by the Connecticut Company, under its policy, for 
the appraisal of the insured property — quotes the language of Judge 
Severens, above gi-s'en, and adds, "With this I entirely agrée." Cir- 
cuit Judge Taft, in his separate opinion (page 114, 8 C. C. A., and 
page 272, 59 Fed.), with référence to the opinions flled by Judges 
Severens and Swan, says: 

"Botb thèse Judges concur wlth the views of Judge Sage, In the court 
below, that the demand of the twelve companies, in what is called the 
'joint' correspondence, was for a single appraisal by one board of appralsers, 
and that thls demand was not within the requlrements of defendant's policy. 
• * • It seems clear, therefore, • ♦ * the joint demand for appraisal 
or arbitration, of the character described, * * * was not a demand for 
an appraisal secured to the défendant company under its policy." 

In Hamilton v. Phoenix Ins. Co., 9 C. G. A. 530, 61 Fed. 379, the 
circuit court of appeals for the Sixth circuit again had occasion to 
consider the point involved in the extracts just given. At this hear- 
ing, Circuit Judges Taft and Lurton and District Judge Eiclts com- 
posed the court The policy under considération was one of the 12 
policies to whieh référence was made , in the f oregoing extracts. 
Judge Taft, in delivering the opinion of the court (page 530, 9 C. C. 
A., and page 385, 61 Fed.), says: 

"In the case of Connecticut Fire Ins. Co. v. Hamilton, 8 C. C. A. 114, 59 
Fed. 258, It was held by this court— ail the judges concurring— that the joint 
demand for a joint appraisal by the twelve Insurance companies contained 
In the joint correspondence was not within the terms of the policy of the Con- 
necticut Fire Ins. Company providing for an appraisal, for the reason that 
such policy stlpulated for a separate appraisal. Thls holding is equally ap- 
plicable to the case at bar." 

And he quotes at length the extract above given from the opinion 
of Judge Severens, as a part of the holding of the case then under 
considération. But, in the case now on trial, not only — if we assume 
the joint agreement for appraisement was the resuit of any demand — ■ 
must there hâve been a joint demand for appraisement, but the prop- 
erty described in the appraisement agreement as to be appraised 
includes property which is not included in or covered by either of 
the policies issued by défendant, and which are herein pressed. 
CertainJy, as to such property not insured by défendant, it has no 
right to appraisers, and (using the oft-repeated and oft-approved lan- 
guage of Judge Severens) : 

"It [défendant] dld not acqulre Its rlglits, In any respect, from the policies 
of the other company, and it had no légal concem wlth their settîement, 
and no obligation to champion thelr cause, Or to mix its controversy with 
thelrs. • * ♦ If plaintifiC had done so [accepted the proposai for joint 
appraisement], It would hâve been an arbitration a«lde ànd independent 
of the policy, standing on the gênerai ground of common-law arbitration." 

And as to such an appraisement the défendant cannot claim its 
"condition précèdent" clause to apply, for its policies specîally limit 
the prohibition of right to sue tUl award made to "an award ♦ » • 
obtained, fixing the amount of such claim in the manner above 
provided," and not to an award pursuant to or under a "common- 
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law arbitration." In other words, when défendant elected to take 
an appraisement which was not such "as its policy gave it a right 
to demand and insist upon," it waived whatever right it might other- 
wise hâve had to insist on the appraisement provided for in the 
policies it had issued to the plaintifE, and which it had inserted 
therein as condition précèdent to suit thereon, and it proceeded (again 
using the language so often approved in the extracts above given) 
to "stand on the gênerai ground of common-law arbitrations." 

In Adams v. Insurance Co., 85 lowa, 6, 51 N. W. 1149, the suprême 
court of lowa were considering the défense therein set up, — that 
arbitration and award had been had, and that the plaintiff was 
limited thereto in liis right to recover. In that case the agreement 
to appraise did not follow the terms of the policy. Having found 
that such an agreement was a "material and fatal variance from the 
terms of the policy," the court déclares, "The submission and award 
pleaded, not being in accord with the terms of the policy, are no 
défense to the action." It should, perhaps, be stated, as the same 
was stated by the court, that the défendant in that case did not 
plead the award as the resuit of a common-law arbitration, but plead- 
ed it, and relied on it, as being the resuit of an arbitration which 
was binding under the policy in suit. 

The policy in case at bar con tains the foUowing provisions: "And 
it is further expressly covenanted by the parties hereto that no ofQcer, 
agent, or représentative of the company shall be held to hâve waived 
any of the terms or conditions of this ijolicy unless such waiver 
shall be indorsed hereon in writing." And défendant claims that 
there can be no waiver hère, since no indorsement appears on either 
of the policies in suit. The answer to this must be that such pro- 
vision is waived herein by the acts of the défendant, under the facts 
proven. The cases are numerous which justify this holding. In 
Insurance Co. v. Bowdre, 67 Miss. 620, 7 South. 596, the policy con- 
tained provisions to the same effect as that herein pleaded, but with 
much more spécifie statements of them, and with a fullness which 
apparently did not permit any waiver or modification to escape the 
terms used. The court déclares that "the contention of appellanfs 
counsel that there can be no paroi waiver, by reason of the provisions 
in the policy that waiver shall only be by writing indorsed on the 
policy, is not maintainable." And the court appro^ingly quote In- 
surance Ass'n V. Matthews, 65 Miss. 301, 4 South. 62, to the effect that 
such waiver may bemade "despitesuch provision in the policy requir- 
ing it to be done in writing, and especially that such stipulation ap- 
plies only to those conditions and provisions which relate to the forma- 
tion and continuance of the contract of insurance, and are essential 
to its binding force while it is running, and does not apply to con- 
ditions which are to be performed after loss has occurred." Eeferring 
to stipulations in a policy which déclare that "no agent of the com- 
pany la authorized to change its terms or conditions, and they shah 
not be waived, except in writing indorsed on the policy," the suprême 
court of North Carolina, in a well-considered and elaborate opinion, 
dealing especially with this point, and quoting from and reviewing a 
large number of cases, affîrm in Dibbrell v. Insurance Co., 110 N". G. 
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193, 14 s. E. 783, that such a stipulation "does not apply to conditions 
to be performed after the loss is incurred." And the citations by 
the court include cases from the highest courts of Indiana, New 
Jersey, California, Maine, Pennsylvania, Minnesota, and its own state. 
I do not deem it necessary to multiply citations on this point, for tlie 
défendant expressly adopts and ratifies the acts of its adjuster when 
it seta up thèse acts, and the resuit thereof, as a défense in this 
action. 

The lowa statute (section 1734, McClain's Code) présents matter 
bearing on the point under considération. Under that section the 
question is pertinent whether, as to the building described in the 
agreement to appraise, such agreement is of any validity, as against 
plaintiff, and whether the same is not in contravention of the express 
statute. That section, so far as it affects this question, is as follows: 

"In any suit or action brought In any court in this state, on any pollcy of 
Insurance, against the company issuing the pollcy sued on, In case of the 
loss of any building so insured, the amount stated In the pollcy shall be 
recelved as prima facie évidence of the Insurable value of the property at 
the date of the pollcy; provlded nothlng hereln shall be constnied to pre- 
vent the Insurance company from showing the actual value at the date of 
the pollcy and any dépréciation in the value thereof before the loss occurred; 
• * • and In order to maintain hls action on the pollcy, It shall only be 
necessary for the Insured to prove the loss of the building Insured, and that 
he has given the company notice In wrltlng of such loss, accompanied wlth 
an affldavlt stating the facts as to how the loss occurred, so far as they are 
withln hls knowledge, and the extent of the loss; * • • ail the provisions 
of this chapter shall apply to and govem ail contracts and policies of Insur- 
ance contemplated in this chapter, anything in the policy or contract to the 
contrary notwithstandlng." 

This section has repeatedly been under considération by the 
suprême court of lowa, one of the latest cases being Green v. 
Insurance Co., 84 lowa, 135, 50 N. W. 558. The court (page 136, 
84 lowa, and page 559, 50 N. W.) state that "both sides of the 
case recognize the fact that whether there was a waiver of the 
provision of the statute and the condition of the policy requiring 
proof of loss by afQdavit, as required by the statute, is the only 
question in the case." And, having considered the facts presented, 
the court déclare that the company waived formai compliance 
with the statutory provision providing for "notice in writing of 
such loss, accompanied by an aiïidavit," and thus bringing the statute 
closely in Une with the présent case. While it is not necessary 
to décide the point above suggested, in this case, there is much 
ground for the contention by plaintiff that an appraisement agree- 
ment, as in the présent case, relating exclusively to value, etc., of 
buildings, could not, because of the terms of this statute, be 
used, in this state, to prevent his bringing suit on policies herein. 

From the matters above considered, and the conclusions reached, 
it must necessarily follow that the défense is not sustained that 
this action cannot be maintained because of the "condition précèd- 
ent" clause contained in the policies sued on, and, as to this défense, 
I find against défendant 

But what force or effect, as to plaintiff'a right to sue herein, 
or ' to recover judgment, hâve the pending appraisement proceed- 
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ings? Défendant claims that tliis action is prématuré, with sucli 
agreement proceedings pending, and no award obtained as yet 
If, as hereinbefore decided, the agreement for an appraise- 
ment, as signed io this case, does not provide for an appraise- 
ment according to the terms of the policy, but for a common law 
arbitration, then it is merely a collatéral and indépendant agree- 
ment, the breach of which, however much it might support a sep- 
arate action, cannot be pleaded in bar to an action on the principal 
contract Insurance Go. t. Alvord, 9 G. G. A. 623, 61 Fed. 752; 
Hamilton v. Insurance Go., 137 U. S. 370, 11 Sup. Gt. 133; Cross- 
ley T. Insurance Oo., 27 Fed. 30; Seward v. City of Eochester, 
109 K Y. 164, 16 N. E. 348, The défense that this action was 
brought prematurely, because the appraisement proceedings had 
not been terminated by an award, must fall. The appraisement 
proceedings were commenced, and the appraisement proceeded far 
enough to enable the appraisers to see that they could not agrée. 
Thereupon Lund went to his home, in Western Missouri, and re- 
turned some months after, to remain but a few hours, and as- 
certain that he and his associate appraiser were unable to agrée 
on the sélection of an umpire, when he again retumed to his 
home. Since that tlme no effort bas been made, either by him- 
self or the company, to effect an award. If plaintiff had reason 
to believe that the appraisement was practically abandoned by 
défendant, surely his right of action remained to him. The évi- 
dence shows that at différent times in December, 1892, and in 
January, 1893, plaintiff was appealing, by letter, for comple- 
tion of the appraisement. The appraiser Fischer wrote to Lund 
m the same strain. One letter from Lund, in November, 1892, 
and his brief vlsit in January, 1893, appear to be the entire fruit- 
age of thèse efforts for the procurement of an award. The péti- 
tion herein was flled on January 28, 1893. The original notice 
was placed in hands of the county sheriff on January 23, 1893, 
and served on défendant on same day. So that whether section 
3737, McClain's Code, providing that delivery of notice to sheriff, 
with intent to hâve the same served immediately, is a commence- 
ment of the action, hère applies, or whether the actual flling of 
the pétition is the commencement of the action, this action was 
not commenced until after Lund had made his final visit to Louisa 
county, and had retumed to his home, in Missouri. In Hamilton 
V. Liverpool, London & Globe Ins. Go., 136 U. S. 242, 10 Sup. Ct 
945, wherein the plaintiff is adjudged not entitled to recover, be- 
cause he failed to arbitrate after due request to do so, the court 
add: 

"If plaintiff had joined In the appointaient of appraisers, and they had 
acted unlawfuUy, or had not acted at ail, a différent question woiild hâve 
been presented." 

So in Gonnecticut Fire Ins. Co. v. Hamilton, 8 0. C. A. 114, 
59 Fed. 265, when considering the duty of the insured (where the 
policy made arbitration a condition précèdent to suit), in his pe 
tition, to aver an award obtained, or give some proper ezonse for 
not having obtained it, the court say: 
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"That duty -ïvould Ik> disohavged by a fair effort to obtain the appralsal^ 
even though the insured failed in conséquence of the fraud or misconduct 
of the other party, the impiacticabillty of organizing the board, or the pro- 
ceedings becoming abortive by reason of some radical error of the appraisers, 
or by any other obstacle preventing hlm, for which he is not at fault." 

What could plaintiff hâve done, beyond that shown in the évi- 
dence, to procure an award? 

In Gère v. Insurance Co., 67 lowa, 272, 23 N. W. 137, and 25 
N. W. 159, the suprême court of lowa v?ere considering a case 
wherein the défendant claimed arbitration as a précèdent to suit, 
and the efifect of a pending arbitration on the pending suit: 

"Its contention Is that an arbitration is a condition précèdent to a rlght 
to sue. But it is to be observed that It Is not expressly so provided, nor, 
Indeed, Is an arbitration to be had at ail, except one of the parties requests 
it The agreement, then, to arbitrate the amount of the loss on the wrltten 
request of elther party was, we think, nothing more than a mode of pro- 
viding what should be deemed conclusive évidence of one of the facts. 
Whether the wrltten request was served toc la te or not, we need not 
détermine. If it was not too late, the plalntiflC, at the tlme the answer was 
ftled, might still be allowed to choose an arbitrator, and procure her évi- 
dence In the mode agreed." 

In casé at bar, plaintifE, before the trial was had, had attempted 
to hâve the appraisement completed. But, though the notice 
therefor was served on défendant bj serving it on the adjuster 
who signed for défendant the appraisement agreement, as well 
as served on the appraiser whom défendant had chosen, neither 
defendanfs adjuster, nor any one else for it, nor its appraiser, 
appeared, although plaintiff and his appraiser were présent This 
notice was served April 28, 1894. The time named for the meet- 
ing was May z2, 1894, and the place named was the office of the 
local agent of défendant in Louisa county, lowa, who had signed 
and delivered to plaintiff the policies in suit. Plaintifl's conclusion, 
at the time of bringing this suit, that défendant had abandoned 
the appraisement, and did not intend to presS it further to a con- 
clusion, seems to be fu,lly warranted by subséquent events. The 
évidence establishes plaintiff's good faith and diligence in this 
matter. And, without attempting to décide whether the lowa 
statute above quoted applies, I flnd that défendant was justifled 
in bringing this action at the time it was brought, and that judg- 
ment herein ought not to be suspended until award, if such has 
been ever possible thereon, be reached. What has heretofore been 
said, perhaps, disposes of the défense that this action was pre- 
maturely brought, to wit, within 90 days from time proofs were 
received by défendant, and waiver thereon had. That défense i» 
not sustained by the évidence. 

The second policy in suit includes insurance on personal prop- 
erty to amount of $800. Whether or not the policy provisions- 
have been sustained, as conditions précèdent to suit, plaintiff, under 
the évidence, would hâve been entitled to judgment for the fuU 
amount of insurance on this personal property. I also find that 
the plaintiff is entitled to judgment for the full amount of in- 
surance on the dwelling house which is included in hotk policies. 
Let judgment be entered in favor of plaintiff for the sum of $3,800^ 
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with interest at *> pet cent, from October 4, 1892, and costs of 
suit. Clerk will compute the amount of damages herein allowed. 
To which défendant duly excepte, and is given 90 days to prépare, 
hâve signed, and file Ms till of exceptions. 



PHILADBLPHIA & R. R. CO. v. PEEBLES. 

(Circuit Court of Appeals, Third Circuit May 3, 1895.) 

No, 1. 

CONTRIBUTORY NEGLIGENCE. 

In an action agalnst a railway company for causlng the death of one 
P., who was run over at a grade crossing, it appeared by plaintiff's wlt- 
nesses that P. resided In the neighborhood of the crossing, and was 
familiar wlth it, and wlth the trains runnlng over the road; that, from 
the road on which P. was traveltng, at any point for several hundred 
feet from the crossing, the tracli on which the train which caused the 
accident approached could be seen, except for about 40 feet, where it 
was alleged the vlew was obstructed by a tool house; that P. approached 
the crossing In broad daylight, on a calm day, at the time when a well- 
known train was due, which ran at unusually high speed; and there was 
nothing to show that P. listened, looked, or took any précautions what- 
ever. Sdâ, that P. was guUty of contributory négligence, and the jury 
should hâve been Instructed to give a verdict for défendant 

In Errer to the Circuit Court of the United States for the District 
of New Jersey. ' 

This was an action by Mary A. Peebles, as executrix of John 
Peebles, deceased, against the Philadelphia & Eeading Railroad Com- 
pany, to recover damages for the death of said John Peebles. Plain- 
tifl recovered judgment in the circuit court. Défendant brings error. 
Reversed. 

James J. Bergen, for plaintifl in error. 
James L. Griggs, for défendant in error. 

Before ACHESON and DALLAS, Circuit Judges, and BUFFING- 
TON, District Judge. 

BUPFESrGWON, District Judge. On April 26, 1892, John Peebles 
was killed by the Royal Blue Line express train of the Philadelphia & 
Reading Railroad, while crossing the track at a point near Weston, 
N. J. His administratrix brought suit for damages, and recovered 
a verdict in the circuit court of the United States for the district of 
New jfersey. To the judgment entered thereon, the défendant com- 
pany has sued out a writ of error to this court. 

The facts of the case are as follôws: The track runs In a straight 
line for several milesj and passes throngh a eut about 1,100 feet east 
of the crossing where the accident occurred. From the eut to the 
crossing it has an élévation of a couple of feet above the surrounding 
country, The road upon which the décèdent was traveling runs par- 
allel vrith the railroad for several hundred feet west of the crossing. 
and distant about 200 feet therefrom. Nearly opposite the crossing, 
and whèn about 165 feet distant, it tums an oblique angle, and crosses 
the track upon a slight rise. On the same side of the track, and 
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about 500 feet east of the crossing, was a tool liouse, 9 feet 6 inchea 
high, 12 feet 6 inchea wide, and 9 feet 7 inches long. TJntil witliin 
about 60 or 65 feet of the track, there was an unobstructed view of 
the track eastwardly for about 1,500 feet For the next 40 feet it was 
claimed the tool house obstructed the view. For the next 20 feet, 
and until the track was reached, there was an unobstructed yiew 
of the track for 1,500 feet. The décèdent was a farmer living about 
a mile from the crossing; was familiar with and had traveled the 
road often. On the afternoon in question, he came along it alone, 
in a one-horse buggy. The day was clear, and noise was carried a 
long distance. He was about 65 years of âge; was slightly deaf. 
His horse was stubborn, hard in the mouth, and hard to back, and 
his buggy curtains were down. He approached the crossing about 
the regular passing time of the Eoyal Blue Line train, which was one 
of the regular trains, well known, and which ran at the highest 
speed, reaching as high as 60 miles an hour. The plaintifE's proofa 
do not show whether he stopped or took any précaution whatever. 
His horse cleared the track, the buggy was struck, and the décèdent 
instantly killed. In the déclaration, the only négligence alleged was 
the careless and négligent driving of the train at great speed over 
the crossing, without whistling or ringing a bell, the atatute of New 
Jersey on that subject providing: 

"Every Incorporated company that bas been or hereafter may be author- 
Ized to construct any rallroad In this state, ghall cause to be placed on some 
part of every locomotive engine used by sucb company a bell, of a weight 
of not less than 30 poxmds, or a steam-whistle which can be heard dlstinctly 
at a distance of at least 300 yards, and shall cause such bell to be rung, or 
such steam-whlstle to be blown, at a distance of at least 300 yards from the 
place where such rallroad crosses such hlgh-ways." 

There was a whistle post for the crossing just west of the eut, 
1,000 feet from the crossing. 

At the close of the case, the défendant asked for binding instruc- 
tions in its favor. This request was refused, and the case sub- 
mitted to the jury in a charge to which error has been assigned. 
While the view we take of the case upon the question of the défend- 
ants right to binding instructions is such as to render needless a 
discussion of the alleged subséquent errors of the court in the charge, 
yet we may say, referring to the eleventh assignment of error, that, 
had the case been one proper to submit to the jury, the court erred, 
in our opinion, in assuming that the tool house was an obstruction 
to one traveling the road, and in so charging the jury. 

Eetuming, however, to the prior question, did the court err in re- 
fusing the request for binding instructions? If the évidence was 
of such a conclusive character that the court, in the exercise of a 
Sound judicial discrétion, would be compelled to set aside a verdict 
in plaintiflE's favor, then this instruction should hâve been given, 
Eailroad Co. v. Converse, 139 U. S. 472, 11 Sup. Ct 569, and cases 
cited. Tested by this rule, we think the duty of the court to afflrm 
this point was plain. The proofs adduced by the plaintifls showed 
him guilty of contributory négligence, for, from the facts that are 
aflarmatively shown on the plaintifl's side, we think but one con- 
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clusion can be reached. Thia testimony showed the plaintifl was 
familiar with the crossing, and had been going over it for years. The 
train was a regular sehedule one, one of the best known on the road, 
ran at an exceedingly high rate of speed, and was on tima The 
décèdent was slightly deaf. His horse was hard in the mouth, some- 
what stubborn, and hard to back. The side curtains of his buggy 
were down. The road was fenced in and led by an ascent beginning 
30 feet away to the track. A ditch at the one side prevented him 
from tuming when near the track. Sixty feet from the track to 
within twenty feet of it, his Tiew was alleged to be obstructed by 
the tool house, 500 feet above. At 20 feet he had a Tiew to the eut 
Plaintiff's witness Merrell says: 

"Q. And, before you drive on the track, you could look down the road a 
long distance, after you pass the point where you claim thls tool house 
Interfères? A. Certalnly; you can stop there and look." 

A duty reated on the décèdent, under the circumstances, of taking 
the ordinary précautions to insure his own safety. Lack of care by 
the défendants servants, if such there was, did not relieve the dé- 
cèdent from care on his part. He was bound to use his sensés before 
attempting to cross the track. The very présence of a railroad con- 
veyed to him, as a prudent man, notice of danger. If he neglected to 
use his sensés, and thoughtlessly or rashly attempted to cross without 
doing 80, the resuit, if disastrous, cannot be visited on the railroad, 
though it may not be free from blâme in other respects. Thèse prop- 
ositions are abundantly sustained by authorities, and accord with the 
common judgment and expérience of men. The observance of thèse 
précautions on the part of Mr. Peebles would, without question, hâve 
saved his life. If he had paid attention and been on the alert for the 
train during tte 40 feet it is said his vision was obstructed, he must 
hâve heard its approach. He was less than a quarter of a mile from 
the eut, and the tool house, 500 feet away, would not interfère with 
the travel of the sound. The day was clear. No wind was blowing, 
and ail the plaintiff's witnesses heard the train. Thompson, a farm 
hand, was working on the Van Ness farm south of the eut. He heard 
the noise made by the train when it was further from him than Mr. 
Peebles was from the eut, and also heard the bell ringing after the 
train left Weston, and before it reached the eut. John E. Bartron 
was a half mile north across the fleld from the crossing. He says the 
atmosphère was clear, aud no wind blowing; that he heard the 
rumble of the train before it reached Weston Station; that he first 
saw it before it reached the eut, and "heard the rumble of the train 
long before I saw it" ; that it was ninning as fast as the Blue line 
usually runs, 50 or 60 miles an hour; that his attention was flrst at- 
tracted by the roar of the train, and he heard it from then until the 
train stopped, about 1,500 feet beyond the crossing. After the acci- 
dent, he drove over the road, to experiment when the same train was 
passing; and, from behind the alleged obstruction, he heard it ail the 
time from its passage through the eut. Jacob J. Grarretson was 
three-quarters of a mile back from the crossing; more than three 
tlmes the distance of Mr. Peebles from the eut He says the noise 
of the train was quite loud from where he was; that it was a still 
v.67F.no.5— 38 
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day. Wilson, another witness, was a little further from the eut than 
Mr. Peebles, and to the north of the road. He heard the train "rum- 
bling through the eut." John Dougherty was on the east side of 
the railroad, three-auarters of a mile from the crossing, and fully 
three times as far as Mr. Peebles from the eut, and says it was a 
warm, still, dry day; that he heard the whistle blown for Weston 
Station ; that he heard the rumbling of the train from the crossing at 
Weston, approaching the eut, and as it came out of the eut. The tes- 
timony of thèse witnesses, ail of whom were called by the plaintiff, 
show that they severally heard the train that afternoon, under condi- 
tions less favorable thah those Mr. Peebles was in. The conclusion 
is irrésistible that if the latter had been listening for the train, as he 
was bound to do, he would not hâve lost his life. The two methods 
of passing this spot seem to be summed up by one "Veghte, a witness 
for plaintiff, who drove along the road to experiment after the acci- 
dent. When asked about hearing the train when passing along the 
road where his vision was obstructed by the tool house, he says : 

"I hâve come by there when I couldn't hear the train, when I wasn't 
listening for a train; but, when I was listening, I could hear, but, when I 
wasn't, I couldn't. Q. If you stop and listen, you could hâve heard it then? 
A. ïes, sir." 

If Mr. Peebles heard the approaching train, it was his duty to hâve 
stopped. Dougherty testifled that, in passing that point at another 
time, he heard the noise of a train, and could not see it; that he 
stopped about 30 feet from the track, and, as he stopped, a train came 
from back of the tool house. 

But, supposing the décèdent listened and did not hear the train, 
he had an opportunity to look before attempting to cross the track. 
The testimony of plaintiff's witnesses shows thère was a clear view 
to the eut at a point 20 feet back from the track. James Z. Bergen 
says the obstruction began 60 feet back from the track, and con- 
tinued for 35 or 40 feet. He says (speaking of traveling on the high 
way): 

"That this tool house obstructs the way for thirty-flve feet. Then you come 
wlthin twenty feet— not much less, if any-^of the track. Thea you can see. 
You can see ail the way down to the bridge, [eut]." 

The testimony of Merrell, another vpitness, is: 

"Q. Before you drive on the track, you oould look down the road a long 
distance, after you pass the point where you clalm this tool bonse inter- 
fères? A. Certainly; you can stop there and look." 

He says there was a slight grade from 30 feet back up to the track; 
and Bartron, another witnesfe, says that, when the horse went up the 
grade, you could see down the track past the tool house. Garretson, 
another witness, says the tool house ceases to obstruct 20 feet from 
the track, and Dougherty says the same thing. Thèse are ail plain- 
tiff's witnesses. 

It certainly was Mr. Peebles' duty to loôK up the track as soon as 
his line of vision was open. If he had done so, he could hare 
stopped. To our mind, it is qnite évident he did not look. The 
same lack of précaution which led him over the other part of the 
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road without listening must haye led him over tWs without looking. 
The necessity for an observance of due care on the part of a man ap< 
proaching a crossing of this kindj at a time when he knew a train of 
extraordinary speed was due, where his view had been eut off, as 
plaintiff's witnesses testified, was imperative. Wliere the animal he 
was driving was hard in the mouth and hard to back, and where the 
ditch in the road prevented him from turning in case he should meet 
the train, the necessity became the more pressing for him to avoid 
■ placing himself in such a position of péril. If he attempted to cross 
the track under thèse circumstances without taking any précautions 
for his own safety, he certainly took the risk of his life in his own 
hands; and from the proofs but one satisf actory conclusion results, — • 
that he did not look nor iisten for the train. As we h are seen, oth- 
ers, under less favorable conditions, heard it; and the presumption 
is overpowering that, if he had listened for it (waiving the question 
whether the whistle was blown in time), he could hâve heard the 
rumble and roar of the train, which the plaintifE's witnesses ail 
heard; and, if he could not see it while his vision was obstructed by 
the tool house, he certainly had the opportunity of looking for it be- 
f ore he reached the track. To our mind, it is clear that the accident 
would not hâve happened had the décèdent observed the due measure 
of care which the situation demanded of him. There was contribn- 
tory négligence, and the défendant was entitled to binding instruc- 
tions. 

While we base the proof of contributory négligence on the plain- 
tiff's testimony alone, we deem it proper to refer to the defendant's 
in part, as bearing on the question whether the verdict should be 
sustained. 

Henry C. Clark, an engineer of expérience, and a brother of the 
engineer on this train, was riding on the lef t hand side of the engine 
this trip. He says the bell was rung by the flreman from before they 
got to Weston, through the eut, and until the alarm sounded; that 
the crossing whistle was properly blown at the whistling board; 
that, immediately after, the alai-m whistle was blown, and the air 
brakes appliedj that he then saw the buggy advancing to the cross- 
ing, the head and neck of the horse then on it; that the eurtains 
were down, and he could not see who was in the buggy; that the 
horse made a momentary stop, then a spring forward, and cleared 
the track, but the buggy was struck. 

George W. Clark, the engineer, says: 

"A. On comlng out of the eut,— that is, below the crossing there,— I sounded 
the crossing whistle; and while I still had hold of the rope, hadn't let go 
of It yet, I cast my eyes across to the right, and I seen some kind of a 
vehicle, a carnage, somethlng of that description, approaching the crossing. 
I liept my eyes on it for a trifle of time, and seen that they paid no atten- 
tion to the crossing signal. I then commenced to Sound the alarm whistle, 
and he still paid no attention to It, and I kept sounding the alarm whistle 
right along, and the carriage kept proceeding untll the horse's head got 
about over the east-bound track. That was the track I was on. And there 
was what I would term a kind of pause, as if probably the carriage was 
going to back, or something that way; but they proceeded across the track. 
Q. Well, did you see any motion of the reins, or anything of that kind? A. 
It seemed to me that I seen a rein move, as If— Well, I cooldn't tell you; 
up and down wlth the rein, In that way [iUustrating]." 
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He flajs he applied the air bralces at once; that the bell was ring'- 
Ing ail the tiine from Weston Station until the accident; that he saw 
the rehide roundins the tum, and had a Tiew of it until it waa 
«truck; that the tool honse did not obstnict his vlew. 

Brant, the fireman, says he rang the bell ail the time from, Weston 
Station nntil past the crossing; that he saw the man driving towards 
the crossing, and, when the horse's head was to the crossing, the 
horse stopped momentarily; that the man puUed the Unes with one 
hand, and hit the horse with the other, and it jumped across the 
track; that the whistle was blown for the crossing before the whistle 
board was reached; immediately thereafter the alarm whistle fol- 
lowed, and the air brakes were applied; that he saw the buggy roof 
ail the time over the top of the tool house; that the horse came along 
at a pretty smart walk; that he did not stop during aU this time 
un tu the pause at the crossing itself ; says he did not see the man 
look ont; ail he saw was his arms. Wilson, a milk agent, was on 
the next car to the engine; says he heard the crossing whistle 
blown, foUowed by the alarm, and felt the air brakes applied; that he 
leaped to his feet, and ran to the door. He is positive the alarm 
whistle was blown just as the whistle board was: passed. Stryker, 
who was working in the flelds a half a mile north of the raiiroad, 
says he heard the whistle jnst as the train was coming ont of the eut. 
In addition to this, Taylor and Canfleld, passengers, and Cuthbert- 
son, the conductor, ail testified that the crossing whistle and the 
alarm whistle were sounded and the brakes applied, but at what 
point they were unable to say. 

In opposition to ail this, we hâve the testlmony of a number of wit- 
nesses for the plaintiff who state that they looked at the train when 
they heard the whistle, and that the train was then near or passing 
the tool house. But, in considering the testimony of thèse wit- 
nesses, the seeming contradiction must be modifled by the fact that 
the Sound would be from three to four seconds in reaching a person 
three-quarters of a mile away, and that during that time, at the 60- 
mile rate the train was running, it would hâve covered from 240 to 
320 feet, a very substantial part of the distance between the whistle 
post and the tool house. 

After a careful review of the entire testimony, we are of opinion 
that, tested by the ruie laid down above, the court should hâve given 
binding instructions in favor of the défendant. 

The judgment of the circuit court is reversed, and the case is re- 
manded to that court, with directions to award a new trial. 



FRANK y. WM. P. MOOKRIDGB MANUF'G 00. 

(Circuit Court of Appeals, TMrd Circuit May 3, 1895.) 

No. 1& 

Ihfhinobmbntof Patents— Ctjpf Fastenbk. 

The Frank patent, No. 397,119, for an Improvement In cuff fasteners, 'n 
View of the prlor state of the art, and of the faot that tlie Improved form 
la descrlbed In the cladma by letters of référence to Vue drawings, and of 
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the further fact tJiat In the second daim such description was Inserted 
by amendment after the rejection of a descriptive word, held to be limlted 
to the spécifie form of hook therein descrlbed, and therefore not infrmged 
by defendant's fastener. 65 Fed. 521, afflnned. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of New Jersey. 

This was a suit in equity by Henry C. Frank against the William 
P. Mockridge Manufacturing Company for infringement of a patent 
for cuff fasteners. The circuit court dismissed the bill on the ground 
that there was no infringement. 65 Fed. 521. Gomplainant appeals. 

W. P. Preble, for appellant. 
L. H. Scott, for appellee. 

Before DALLAS, Circuit Judge, and WALES and BUFFING- 
TON, District Judges. 

BUFFINGTON, District Judge. This is an appeal by Henry 0. 
Frank from a decree of the circuit court of the United States for the 
district of New Jersey, dismissing a bill flled by him against the Wil- 
liam P. Mockridge Manufacturing Company. The prayer of the bill 
was to restrain the alleged infringement of the claimsofletters patent 
No. 397,119, issued February 5, 1889, to complainant, for an improve- 
ment in cuff fasteners. Two défenses — noninfringement and lack of 
patentable novelty — were raised. Conceding the patentability of the 
device in question, of which it had some well-founded doubts, the 
court below decided that in vlew of the prior art, and the self-imposed 
limitations of the claims in the patent-oiBce proceedings, those claims 
should be confined to the form of hook therein specified, and that, 
when so construed, infringement was not shown. The questions in 
the case were confined to a comparatiTely narrow limit, and the court 
below considered them in détail so fully,. and its very careful and ex- 
haustive opinion is so satisfactory and self-sustaining, that it would 
be a needless répétition to restate the reasoning and authorities 
which inevitably lead to the conclusion therein reached. We tiiere- 
fore adopt its opinion as fully expressing the views of this court 
The appeal is dismissed, and the decree entered is affirmed. 



GERMAIN et al. v. WILGUS. 

(Circuit Court of Appeals, Nlnth Circuit March 1, 18M.) 

No. 207. 

1 Patenti— Infbinobmbnt Stitts— Suppicibnct of Bili.— Pbopbrt o» Patent. 
A bill for infringement wlll not be held bad for want of a suffldeot 
description of the Invention, where It makes profert of the letters patent, 
althougb the same are not annexed to the blU. 

8. SaUB — BqTTITY J0KSIDICTION. 

A bill for a mère accomit of profits and damages against an Infrlngsr, 
or which prays an Injunction, but wlthout alleglng public acqulescencs 
In plaintlfC's rigbts, or that the patent had been sustalned la an action 
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at law, or that there were grounds for dlscoveiy, cannot be sustained in 
equlty, as It does not show that complainant's rlghts may net be enforced 
In an action at law. 

8. Samb— Enjoining Action at Law. 

A bill for infrlngement, which, among other things, seeks to enjoin 
défendant from prosecuting an action at law against complalnant for 
alleged infringement of a patent owned by défendant, cannot be sus- 
tained in respect to such injunction, wiiere the only grounds set forth 
are that complainant will be put to great expense in such action for 
attorney's fées and other costs and expenses, and that he is infonned 
and belleves that défendant will be unabie to pay the saine. 

4. Same — Pljiading — "Pkofert" Dbfinbd. 

The word "profert," as now used, does not necessarily imply that the 
recorded instrument pleaded Is annexed to the bill, or actually produced 
to the court, and it may in fact be retained in complainant's own custody. 

Appeal from the Circuit Court of the United States for the 
Southern District of California. 

This was a bill by Eugène Germain, Isaac B. Newton, and Wil- 
liam H. Mitchell against Daniel Wilgus, for infringement of a pat- 
ent granted to Clément Gauthier, July 17, 1888, for an improve- 
ment in atomizers. The circuit court sustained a demurrer to the 
bill for want of equity, and, complainants having declined to amend, 
entered a decree dismissing the bill. Complainants appeal. 

Appellants filed in the United States circuit court for the Southern district 
of California, Ninth circuit, a bill in equity praying an injunction against the 
défendant, restraining him from maicing or using any spécimen of a certain 
patented apparatus named In the bill, and also to enjoin an action at law 
instituted by appellee against appellants, in whlch appellee claimed that 
appellants were infringlng a certain patent right granted to him. The bill 
sets forth that Clément Gauthier, of Narsas, in the republic of France, was 
the true, original, and first Inventor of a cei-tain new and useful apparatus, 
named in the patent therefor as "Improvements in Atomizers"; that said 
Clément Gauthier on the 7th day of March, 1890, assigued ail his right, 
title, and Interest in said Invention, for ail the states and terrltorles of the 
United States, to W. H. Mitchell, of Los Angeles, Cal.; that subsequently 
said Mltcheir assigned an interest therein to appellants Germain and New- 
ton; that a patent for said invention was granted to the said Gauthier by 
the United States, and letters patent delivered to him therefor, on the 17th 
day of July, 1888. Then there follows this part of said bill, whlch sets 
forth the equitles which appellants claim entitle them to the relief prayed 
for, namely: "Atid your orators further show, on information and belief, 
that the said défendant, on and after the 9th day of June, 1890, and up to 
the commencement of this action, and within the term of seventeen years 
mentioned in said letters patent and after the granting of said letters 
patent, and after the said assignment of Eugène Germain and I. B. Newton, 
and within those parts of the United States covered by the said grant to 
Clément Gauthier, and afterwards assigned to your orators as aforesaid, 
unlawfully, wrongfuUy, and injuriously, and with Intent to dérive profit from 
making and using said apparatus, and to deprive your orators of the royalties 
which they might and otherwise would hâve derived from the sale of rights 
to make and use spécimens thereof, and without the license of your orators 
or the said Clément Gauthier, or either of them, and against the will of 
your orators, dld make and dld use, and did cause to be made and did cause 
to be used, sundry spécimens of said apparatus, and of machines which con- 
talned and employed substantially the invention covered by said letters 
patent, in infringement of the said exclusive right secured to the said 
Clément Gauthier by the letters patent aforesaid, and granted by him to 
W. H. Mitchell, and then to your orators, as hereinbefore set forth, but 
how many such spécimens the défendant so made and used, or caused to be 
made and used, your orators are ignorant, and cannot set forth; but your 
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■orators aver, on information and belief, that défendant so made and used, 
and caused to be made and used, a large humber thereof, and that he 
•derived large profits therefrom, but to what amount your orators are Ignorant, 
and cannot set forth, and that your orators bave been deprived of large roy- 
alties by reason of the aforesaid infringement of the défendant, and hâve thus 
Ineurred large damages thereby. And your orators further show that the 
•défendant is claiming the right to œake and use, and cause to be made and 
used, spécimens of said apparatus, and of machines -which contain and em- 
ploy substantlally the invention covered by said letters patent, under a 
patent issued to him subséquent to said patent theretofore issued to said 
Clément Gauthier. And your orators further show that said défendant has 
commenced an action at law against your said orators, Eugène Germain, 
Isaac B. Newton, and William H. Mitcbell, in the circuit court of the United 
States for the Southern district of California, in the Ninth circuit, for dam- 
ages by reason of the use and sale of sundry spécimens of said apparatus, 
and of machines which contain and employ substantlally the invention cov- 
ered by said letters patent theretofore issued to said Clément Gauthier. And 
your orators further show that said action is now pending and undetermlned 
in said court, and, if défendant is permitted to prosecute said action, it will 
put plaintiffs to great expense for attorney's fées, and to other costs and ex- 
penses, in the préparation for and trial of said cause. And your orators 
further show, on information and belief, that the défendant is unable to pay 
plaintiffs their costs and expenses in said action at law, in the event of its 
further prosecution to final hearing and judgment, and détermination against 
him. And your orators further show that they fear, and bave reason to fear, 
that, unless the défendant is restrained by a writ of injunction issuing out 
of this court, défendant will continue to prosecute said action at law, and to 
make and use numbers of spécimens of said apparatus, and thereby will 
cause irréparable injury to your orators' aforesaid exclusive rights." The 
appellee demurred to this biU on the ground "that said complainants hâve 
not, by their said bill, made such a case as entitles them, in a court of 
equity, to any relief against défendant." The court sustained this demurrer, 
gave appellants permission to amend their bill, which they declined to do, 
and thereupon the court entered a decree dismissing the bill at appellants' 
cost This is assigned as error. 

Stephen M. White, Charles Monroe, and Graff & Latham, for ap- 
pellants. 
Cole & Cole, for appellee. 

Before GILBERT, Circuit Judge, and KNOWLES and BELL- 
INGER, District Judges. 

KNOWLES, District Judge (after stating the facts as above). 
One of the principal points urged against the bill of complaint 
herein is that it does not sufflciently describe the invention in the 
bill. It is urged that it should be so fully described as to apprise 
the court of its nature and character. Considering the allégations 
of the bill, we would be inclined to hold that the objection thereto 
was well taken, were it not for the fact that, in the bill, allégations 
of a profert of the letters patent under which appellants claim were 
made. It is true, a copy of such letters waa not annexed to the 
bill. In Black'a Law Dictionary it is, however, stated of the term 
"profert": "An allégation formally made in a pleading, where a 
party allèges a deed, that he shows it in court, it being in fact re- 
tained in his own custody." As originally understood, perhaps, 
the term implied that as a fact the written instrument pleaded was 
produced in court and read, or a copy thereof annexed to the plead- 
ing. In the case of Bogart t. Hinds, 25 Fed. 484, it was said: 
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"The welght of the opinion 1b In favor of the proposition that, where 
profert is made of a recorded paper, it is, for ail purposes, presented to 
tbe court as part of the pleadlng, and an objection thereto may be taken 
by demurrér." 

See, also, Post v. Hardware Co., 26 Fed. 618. 

In the case of American Bell Tel. Oo. v. Southern Tel. Co., 34 
Fed. 803, Justice Brown said: 

"The welght of authorlty Is that the profert of any recorded Instrument 
Is équivalent to annextng a copy • * *; and If a party avers that he 
holds title to anything by a certain Instrument -which he annexes, and that 
instrument both grants the title and descrlbes the fuU extent of the rights 
conferred, • * * it Is équivalent to an averment that he bas title to ail 
the rights speciflcally descrlbed in such instrument" 

Under thèse authorities, It is évident the bill was net subject to 
the objection urged. 

There is, however, more serions objection to the bill. In the 
case of Koot v. Railway Co., 105 U. S. 189, the suprême court, after 
an exhaustive discussion of the matter, said : 

"Our conclusion Is that à bill In equity for a naljed account of profits and 
damages against an infringer of a patent eannot be sustained; that such 
relief ordinarily is Incidental to some other equity, the right to enforce 
which secures to the patentée his standing In court; that the most gênerai 
ground for équitable Interposition Is to Insure to the patentée the enjoyment 
of his spécifie right by injunction against a continuance of tbe Infringement" 

It is not denied in this case but that tbere may be other grounda 
for équitable relief than the right to an injunction which would 
justify a circuit court, sitting as a court in equity, in trying a pat- 
ent case, and, as an incident to the équitable matters presented in 
the bill, take an accounting of the profits and revenues of which 
the patentée may hâve been deprived by the infringement of hia 
patent, and also the validity of the patent and the fact of infringe- 
ment Before any of thèse matters, however, can be considered, the 
bill must clearly présent some ground for the interposition of a 
court of equity. There are several décisions of United States cir- 
cuit courts of acknowledged standing which hold that a circuit 
court, sitting as a court of equity, had the power, under a grant 
given in an act of congress, to try the validity of a patent and the 
fact of infringement concurrently with courts of law, and that no 
spécial équitable grounds were required in the bill. Since the dé- 
cision in the above case of Eoot v. Eailway Co,, the décisions in the 
circuit courts of the United States hâve been uniformly the other 
way. Smith v. Sands, 24 Fed. 470; Adams v. Iron Co., 26 Fed. 
324; Brooks v. Miller, 28 Fed. 615. In the case of Clark v. Wooster, 
119 U. S. 323, 7 Sup. Ct 217, the suprême court said : 

"It Is tme that where a party allèges équitable ground for relief, and tb« 
allégations are not sustained, as where a bill is founded on an allégation 
of fraud whlcb is not malntalned by the proofs, the bill will be dismlssed 
In toto, both as to the relief sought against the allégea fraud, and that 
which is sought as Incidental thereto." 

There would be a more sure ground for dismissing a bill where 
no allégations showing an equity which would be recognized in 
a court of equity were presented therein. 
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There is a prayer for an injunction présentée! in the bill before 
UB. It is important, liowerer, to détermine whetlier there are suffi- 
cient f acts presented in the bill to warrant the court in granting this 
prayer. There are no allégations showing that this patent right 
of appellants had been long recognized by the public; no alléga- 
tions showing that its ralidity had ever been determined in an 
action at law. There are no allégations showing grounds for a dis- 
covery. In fact, it does not appear but that every important ques- 
tion presented in the bill could be tried as well at law as in equity. 
In the case of Gutta-Percha & Rubber Manufg Co. v. Goodyear Rub- 
ber Co., 3 Sawy. 542, Fed. Cas. No. 5,879, Judge Sawyer thus pré- 
sents this matter, in considering the bill in that case; 

"There is no allégation that the matter has ever been litlgated before and 
decided in favor of complalnant, and no allégation in the bill that the rlght 
of complalnant has been submitted to or recognized by the public. The 
bill, as an Injimction bill, Is defective in this particular." 

In the case of Hockholzer v. Eager, 2 Sawy. 361, Fed. Cas. No, 6,- 
556, the court, while acknowledging that it is not always necessary 
that the bill for an injunction should show that there had been a 
trial at law testing the rights of the patentée and the validity of 
his patent, said: 

"Something more than a grant of letters patent must be shown, — somethlng 
which, in the absence of a trial at law, may take its place In establlshing 
the validity of the patent" 

We think the view taken in thèse cases is in accordance with the 
gênerai view entertained in courts of equity in regard to bills in 
equity, in patent cases, asking for an injunction. Walk. Pat. § 
660; Story, Eq. Jur. § 934. In this case the bill shows that the 
right claimed by the appellants in regard to their patent is being 
contested in a court of law in a suit instituted by appellee. In this 
case at law the appellee claims rights under a subséquent patent 
to that under which appellants assert their right. The bill prays 
that this action at law be enjoined. The only ground set forth in 
the bill in support of this prayer is that appellants will be put to 
great expense for attorney's fées, and to other costs and expenses, 
in the préparation for and trial of said cause. And, upon informa- 
tion and belief, it is stated that appellee will be unable to pay 
said costs and expenses incurred by appellants, and it is further 
alleged, unless enjoined, he will continue to prosecute said suit. 
Notwithstanding this belief that appellee would be unable to re- 
spond for their costs and expenses, he is made a party to this suit, 
and asked to litigate the very questions sought to be litigated in the 
said action at law, together with other questions. The most usual 
ground presented to a court of equity, upon which to base ita 
action for an injunction to enjoin an action at law, is some équitable 
right which cannot be made available at law. If no such right is 
presented, — and we flnd none in this bill, — ^the parties should be 
allowed to proceed in the action at law. In fact, a party having 
légal rights, unless some interposing équitable right is presented, 
has a constitutional guaranty that the facts he présents for déter- 
mination shall be tried by a jury. We flnd no equity presented in 
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this bill which would give the circuit court, as a court of equity, 
any jnrisdiction of the case presented thereby. The decree of the 
court below is therefore affirmed, with costs. 



THE NBRBID. 
FLTNN et al. v. THE NEREID. 
(District Court, D. Massachusetts. May 14, 1895.) 
No. 669. 

1. Admihaltt— Sbamen's Wages— Dkskrtiok of Vbssel. 

A flsMng schooner put Into a port for balt. After the balt was secured, 
and when the schooner was about to sali, D., one of the crew, asked 
leave to go ashore, which was given, with a caution to retum promptly. 
Thereupon, D. and several oUiers of the crew, pursuant to a preconcerted 
plan, left the vessel, and went ashore. After some tlme the master 
sounded a signal for them to return, to which they i>aid no attention. 
He then prepared to put the vessel under way, when one F., another 
of the crew, asked and was given leave to go after the men. He found 
them ail more or leS9 intoxlcated, and some of them unable to go aboard 
without assistance, which he reported to the master, who slgnlfled hls 
puriKJse to go to sea without them. F., then, suppoeing that the vessel 
would not go, went ashore agaln for the men, but before he could 
bring them on board the vessel sailed away without them. Beld, tliat 
the members of the crew, other than F., for their disregard of the Inter- 
ests of the vessel, and insubordination, should be subjected to the dam- 
age resulting from theIr fallure to perform proper and reasonable duty. 

9. Samk— Sbaman Deshrted bt Vessel. 

Held, further, that F'., having acted in the Interest of the vessel, should 
reeover hls share of the catch of the vessel, and for hls loss of tlme and 
expenses, and the value of hls outfit carrled away. 

This was a libel by William Flynn and others against the schooner 
Nereid for wages and damages. 

William A- Pew, Jr,, for libelanta 
John J. Flaherty, for libelee. 

ALDEICH, District Judge. This is a proceeding to reeover wages 
and damages on behalf of certain seamen who shipped on the flshing 
schooner Nereid, on the half lay, for a sait trip to Grand Banks, in 
the deep-sea flsheries. The libelants claim that while the vessel was 
in the Bay of BDolyrood, Newfoundland, for bait, they went ashore, 
with permission, and, while ashore, that the master of the vessel 
deserted them, and sailed away to sea, whereby they were put to 
expense for board and lodgings, and lost the beneflt of their share 
in the catch, which they would otherwise hâve received. The 
schooner, with her crew of fishermen, left Gloucester on the 27th of 
April, 1894, and was engaged in flshing until about the 20th of Au- 
gust, when she put into Holyrood for bait After the bait had been 
secured and iced, in the forenoon of August 23d, the schooner was 
ready for sea, and the seamen understood that the master desired to 
get under way without unnecessary delay. About 10 o'clock in the 
forenoon, William Daley, one of the libelants, asked permission to 
go ashore for some alleged necessary purpose. Permission was given, 
with proper caution, and instructions to return at once, as the vessel 
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must be made ready tp sail, whereupon, and while the master waa 
below, ail the libelants, eXcept Flynn, together with other members 
of tbe crew, left the vessel, and went ashore. I flnd that thèse men 
left in accordance with a preconcerted plan, wMch was unknown to 
the master at the time permission was given to Daley. After wait- 
ing an hour or two, the master sounded the proper signal for the 
men to return; and, as the vessel was only a short distance from the 
shore, the signal must hâve been heard and understood by the men, 
but they did not heed it After waiting for some time, the master 
gave directions to the men on board to put the vessel under way, 
whereupon Flynn asked permission to go ashore, saying that he 
thought he covdd get the men. Permission was given. Mynn went 
ashore, and found the men ail more or less intoxicated, two of whom 
were prostrated, and could not, with the assistance at hand, be taken 
aboard. Mynn, thereupon, with one or two of the men, returned to 
the vessel, and reportéd the facts to the master, who signifled his 
purpose to proceed to sea without them, when Flynn, acting upon the 
supposition that the vessel would not go, and desiring to bring the 
men on board, suddenly left the vessel, with others to assist; and as 
the men were being brought to the shore the vessel was found under 
way, and the men, together with Flynn, were left I thmk the évi- 
dence shows such want of regard, on the part of the men who left, 
for the interest of the vessel and the other members of the crew, 
and such acts of insubordination, as to demand that they should be 
subjected to the damage resulting from their failure to perform 
proper and reasonable duty. It is évident that the men were not 
intoxicated to such a degree, at the time the signal to retum was 
given, that they could not hâve returned, if they had desired, and 
that they willfuUy prolonged their stay. Therefore, as to ail the 
libelants except Flynn, while deducting nothing for expected future 
catch, but only such damages as directly and necessarUy resulted 
from failure to perform duty, I find that they should recover |20 
each, only. 

As to Flynn, I take a différent view. He was earnestly and faith- 
fuUy acting in the interests of the vessel, the crew, and himself, 
trying to get the men on board, that the vessel might proceed fuUy 
equipped; and, as respects Flynn, the master did not act with dis- 
<;retion or fairness. After having given him permission to try, he 
should hâve treated his efforts with more tolérance and considération. 
I think Flynn should recover his share in the catch, which I flx at 
$91.74; expenses getting from Holyrood to the Bay of Bulls, and 
while there, |15; loss of time while there, flO; and for outflt and 
clothing carried away^ $50, — making, in ail, |166.74. From this 
however, should be deducted the owner's book account and the cap- 
tain's account, f 50.31, leaving f 116.43. 

Lundigan, one of the libelants, has deceased since the commence- 
ment of this proceeding; and it is understood that recovery cannot 
be had, unless an administrator, duly appointed, cornes in. Decree 
in accordance with the above flndings, with intej:est from date of 
libel. 



604 FEDERAL BEFOBTER, Vol. 67. 

tLANDAIAj r. SPRAOTTB et al. 

(District Court, D. Massachusetts. May 11, 1805.) 

No. 601. 

1. ShIPPIHO— DemURBAGS— COHTBACT. 

TJpoB the trial of a Ubel for demurrage, It appeared that the respondent 
chartered Ubelaat's schooner to carry a cargo of coal; that he Informed 
libelant of the amount of coal he had then on hand, of the amount he 
was receivlng dally from the mine, and that he was "worklng ail reg- 
ular"; that, after further conversation, libelant remarked, "Then y ou could 
load the schooner by the flrst of next week," to whlch the respondent 
replled that It ought to be done by Wednesday, at furthest. HM, that 
theré was no contract to load by a day certain, but the libelant relled 
on what he thought would probably be done. 

i, Sahb — Diligence. 

Where a vessel has been chartered to carry coal, wlthout any express 
agreement to load by a day certain, and minlng and rallroad transporta^ 
tion hâve been Interrupted by conditions of weather which the charterer'a 
care and diligence could not overcome, such charterer should not be held 
responslbl© for a delay of 15 days in loadlng. 

Thia was a libel by William M. Eandall against Charles H. Sprague 
and others for demurrage. 

Oarver & Blodgett, for libelant. 

Charles Théo. Eussell, Jr., for respondenta. 

ALDKIOH, District Judge. In this proceeding the libelant claims 
that one Jamea A. Boyce, of Baltimore, acting as agent and attorney 
for the respondents, entered into a contract of charter party with 
the libelant on the 9th day of January, 1893, to load the schooner 
Louise H. Bandall with a cargo of coal for the port of Boston, and 
that by the agreement of charter the said schooner was to be loaded 
on the 18th day of January, 1893, and that, by reason of the failure 
of the respondents and their agents, the schooner was not loaded 
until the 3d day of February, and that there was a détention of 15 
days, for which it is claimed the schooner is entitled to recover six 
cents per ton on her coal-carrying capacity for each day of détention, 
amounting to $2,281.50. The libelant relies upon ajQ oral agree- 
ment or understanding between Boyce, the agent of the respondents, 
and one William Beers, as agent or broker of the libelant, who 
was master and part owner of the schooner. 

Upon careful examination of the libelant's évidence, and partie- 
ularly of the testimony of Mr. Beers, Sr., it is found that the parties 
did not contract with référence to demurrage, or to loading on a par- 
ticular day; and, the fact being so found, it follows that the libelant 
has not established the right of recovery upon the ground of an 
express agreement. According to the testimony of Mr. Beers, Mr. 
Boyce informed him as to the amount of coal on hand; the amount 
he was getting daily from the mine, — some three or four hundred 
tons a day, — ^and "that they were working ail regular"; and after 
further conversation as to the situation, according to the testimony, 
Mr. Beers remarked, "Then you could load the schooner the first of 
next week?' and Mr. Boyce replied, 'Yes; we ougiit to by Wedne»- 
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day, at the furthest," wMcb would be the 18tli. In view of the 
testimony of Mr, Beers, the libelant's most material witness, and ail 
the évidence bearing upon the agreement to load, ît would seem 
that the parties talked over the situation, and that Mr. Beers was 
fuUy informed as to the condition of aiïairs, and relied upon what 
could and would probably be done, rather than any supposed con- 
tract with référence to demurrage or a day certain. 

The libelant f urther says that, in the event that the flnding should 
be against him upon the question of an express contract, the agree- 
ment at least placed upon the respondents the obligation of loading 
with reasonable dispatch; and upon this phase of the case, in view 
of the interruptions to mining and railroad transportation due to 
the condition of the weather, which the respondents' care and dil- 
igence could not overcome, it would seem that they ought not to be 
held responsible under the doctrine of implied obligations, and the 
finding, therefore, is that they exercised reasonable diligence, and 
were not guilty of unreasonable delay. Libel dismissed, with costs. 



O'BEIEN V. MILLER et al. 

(Circuit Court of Appeals, Second Circuit. April 16, 1895.) 

1. Shipping — CoNSTKUcTiON op BoTTOMEY BoND— Tbanbshipmbnt of Caroo — 

VOLUNTAEY PaYMENT. 

In a port of refuge a portion of the cargo was transshipped, and the 
master gave a bottomry bond whlch covered thÎB, as well as the ship 
herself and the balance of her cargo. The boifd was condltloned to be 
vold if the "sald vessel" should be utterly lost by a péril of the sea. The 
vessel and the cargo in her were totally lost through a collision. Bétd, 
that the bond was not to be construed as being vold only upon the con- 
dition that both the vessel herself and the vessel containlng the trans- 
shipped cargo were lost, but must be Interpreted, accordlng to the plaln 
meanlng of its terms, as becoming vold upon the loss of the vessel her- 
self; and therefore a payment of the bond by the consignées of the trans- 
shipped cargo, In order to obtaln possession thereof, was a voluntai-y pay- 
ment, and could not be recovered by them from the vessel's owners, 
although the latter had recovered damages for her loss from the vessel 
with whlch she coUided. 59 Fed. 621, reversed. 

S. Samb. 

The bond could not be sustained, as against the transshipped cargo, 
upon the theory that the same was to be treated as salvage from the 
wreck of the vessel whlch was lost; for It was ia no sensé "cargo laden 
on board" of her on the voyage from the port of refuge to her destination, 
which was the voyage upon which the bottomry lender had staked hls 
money. 

t. Saub — Collision— RiGHTs of Bottomry Lendbb. 

Quaere, whether a bottomry lender upon a vessel totally lost in col- 
lision is entitled to recover damages against the offending vessel, or 
against the owner of the lost vessel after the oflendlng vessel bas made 
restitution to him. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

This was a libel by Brice Alan Miller and others against Edward 
E. O'Brlen to recover money alleged to be due as contribution for 
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tte paynlent of a bottomry bond which libelants discharged, as 
they alleged, in order to obtain possession of cargo consigned to 
them. The cause was heard in the district court upon exceptions 
to the libel, which were in part overruled and in part sustained. 
35 Fed. 779. After the flliug of amended libels, a decree was 
finally rendered in favor of libelants. 59 Fed. 62L The respond- 
ent appeals. 

George A. Black, for appellant. 
Wilhelm Mynderse, for appellees. 

Before WAUDACE, LACOMBE, and SHIPMAN, Circuit Judges. 

LACOMBE, Circuit Judge. In June and July, 1884, the libelants 
shipped on board the Andrew Johnson, — a ship owned by the re- 
spondent,— at Iquique Bay and CaJeta Buena, 19,943 bags of soda, 
to be transported on said vessel to Hamburg, Germany, and there 
to be deliverèd to the order of Anthony Gibbs & Sons, of London. 
Soon after sailing, the Andrew Johnson encountered heayy 
weather and met with disaster, whereupon she put into Oallao, 
as a port of refuge. Surveys were held, and, in accordance with 
the recommendation of the surreyors, she was lightened by the 
discharge of part of her cargo, repairs were made to the vessel, 
and 1,130 tons of her cargo forwarded to Hamburg by another 
vessel, — the Mary J. Leslie; the shipment being made thereon in 
the name of J. H. Killeran, as master of the Andrew Johnson. 
For thenecessities incident to the port of refuge, the repairs of his 
vessel, the dischargeç warehousing, reshipment, and stowage of 
cargo, the master incurred expenses aggregating about £2,212; 
largely for handling cargo and transshipping cargo, the repairs to 
the ship not being of a permanent nature. In order to raise f unds 
to meet thèse expenses, the master made a bottomry bond, dated 
September 15, 1884, which will be hereinafter more speciflcally set 
forth, to the flrm of Grâce Bros. & Co., for the amount of such ad- 
vances, with a bottomry premium of 17^ per cent, making an ag- 
gregate obligation of £2,599. 8s. 9d. For the payment of this bond 
he bound, obligated, and hypothecated the Andrew Johnson, her 
boats and apparel, and her cargo, including that portion of the 
cargo transshipped to the Mary J. Leslie, and his f reight. The 
portion of cargo transshipped to the Leslie, and the Andrew John- 
son, with the cargo remaining on her were, respectively, worth 
several times the amount of the bond. The two vessels sailed from 
Callao for Hamburg, carrying their respective lots of cargo. The 
Andrew Johnson came into collision with the British ship Thirl- 
mere, and was sunk in mid océan, no part of her apparel or cargo 
being saved; the Leslie arrived in regular course at Hamburg on 
February 5, 1885. Her cargo was to be received for the consignées 
by Hugo Wirt2, a broker residing in Hamburg. On February lOth 
the représentatives of Baring Bros. & Co., of London, acting on 
behalf of the owners of the bond, demanded payment of it in full 
from Wirtz; and on February llth the représentatives of the bond- 
holders and of the consignée of cargo entered into an agreement 
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that the claim against thé cargo should be withdrawn, in consid- 
ération of Anthony Gibbs & Co. engaging to pay whatever propor- 
tion of the bond might be found to be legaJly due from the cargo 
of the Leslie, the question to be submitted to certain eminent and 
leading lawyers of Hamburg. Thereupon the discharge of the car- 
go was commenced and completed. The précise date when the 
Andrew Johnson and her cargo were lost does not appear in the 
record, but the fact of such loss was known in Hamburg when 
the question as to the effect of such loss was considered by the 
eminent lawyers to whom it was referred. Neither the shipowner 
nor the master, nor any représentative of either, was a party to, or 
inf ormed of , or présent at thé proceedings had bef ore the Ham- 
burg référées, nor, so far as appears, was there a scintilla of évi- 
dence before them, except the bond and the bill of lading, as to 
the intention of the contracting parties. The conclusion of the 
Hamburg lawyers is as foUows: 

"Some doubt mIght be raised as to whether, accordlng to the wordlng of 
the bottomry bond, the money was not lent, or appear to be lent, contingent 
upon the safety of the Andrew Johnson, and becomlng due only after her 
arrivai at her port of destination, but becomlng iiull and vold In the event 
of her nonarrlval. We are of opinion, however, that thls interprétation Is 
not consistent with the real Intention of the contracting parties, and that 
the wordlng referred to has orlglnated In the not suflScIently careful use 
and employment of a form of bond whlch happened to be at hand. Thls 
seems the less doubtful to us for thls reason: that If the bottomry bond 
were Interpreted in thls manner the cargo of the Mary J. Leslie would be 
entlrely liberated after the loss of the Andrew Johnson occurred, and would 
not even bear a portion of the bottomry debt, whlch nevertheless has arisen 
out of a case of gênerai average. Manifestly, thls cannot hâve been the In- 
tention of the parties Interested." 

The gentlemen who gave this opinion hâve been examined, and 
they testify that such "opinion agrées with the laws administered 
in Hamburg"; undoubt^dly meaning thereby that, if the intention 
of the parties was as they found it, the conclusion they arrived at 
was correct Both of them further testifled that the law prevail- 
ing at Hamburg does not prohibit parties to a bottomry and re- 
spondentia bond from making an agreement that, if the vessel 
hypothecated by it be lost by a péril of the sea, the bond shall 
thereby become void. The provisions of the General German Com- 
mercial Code which hâve been put in évidence in no way con- 
flict with this statement of the expert witnesses as to the parties' 
power to contract to take the hazard of the vessel's survival. Upon 
the announcement of this décision of the Hamburg arbitrators, 
Anthony Gibbs & Sons, for cargo owners, paid to Baring Bros. & 
Co., for bondholder, the full sum of £2,592. 8s. 9d. 

The collision by which the Andrew Johnson and her cargo 
were sunk was due solely to the fault of the Thirlmere. The 
owner of the Johnson sued the owners of the Thirlmere in the 
proper English court, in which suit the présent libelants (cargo 
owners) appeared, The owners of the Thirlmere limited their lia- 
bility, under the provisions of the British act, to £8 per ton, which 
resulted in a fund insufflcient to pay ail the losses in fulL The 
resuJt was that the owner of the Johnson received £5,179 on ac- 
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count of the loss of his ship, and £858 on account of his freight, 
and the libelants hère the proportion of the value of the Thirl- 
mere which was adjudged to tiem as ownera of the cargo laden 
on the Andrew Johnson, but the précise sum does not appear in 
this record. The expenses incurred in Callao, for which the money 
was borrowed on the bottomry bond, were, as has been before 
stated, in part chargeable to ship, and in part to cargo. Having 
had an adjustment made in London, the libelants, who had paid 
the bottomry bond, brought this suit against the owner of the 
Johnson, in personam, to recover the share of such gênerai and 
spécial diarges in the port of refuge properly falling upon the ves- 
sel, which libelants aver they had to pay in Hamburg in order t© 
redeem their cargo on the Leslie from the lien of the bond. Ee- 
adjustment of some of the items having been made by a commis- 
sioner, the district court found in favor of the libelants for $6,- 
091.73, with interests and costs. 59 Fed. 621. 

It is manifest that the libelants cannot maintain this action un- 
less the bond was a valid obligation when the adventure termi- 
nated. The master of the Andrew Johnson left no debts behind 
him for work or supplies obtained by him in the port of refuge. 
Ail persons who furnished such work or supplies were fully paid, 
any liens they had therefor discharged, and ail indebtedness to 
them fully extinguished. He secured the means thus to clear ship 
and cargo from ail such claims by borrowing the money from Grâce 
Bros. & Co., under a contract which he negotiated with them. If 
Grâce Bros. & Co. had furnished this money as an unsecured loan, 
no one would contend that the cargo owner would hâve the right to 
intrude himself into the arrangement, volunteer to repay the loan, 
and then insist that the ship owner should pay him iu whole or in 
part. It is only upon the theory that, by his negotiations with 
Grâce Bros. & Co., the master of the Johnson so pledged the cargo 
sent by the Lèslie that when it arrived in Hamburg it was bound 
to pay the money borrowed, or some part of it, that the cargo 
owner can contend that such payment was one to which Johnson 
or its owner should contribute. But if the master borrowed the 
money upon such terms that in the event of the happening of a 
specifled contingency the cargo should be relieved from ail obliga- 
tion to pay, and, such contingency happening, the cargo owner 
nevertheless pays the loan, such payment is a voluntary one, so 
far as the ship owner is concerned; and it does not cease to be 
voluntary as to him because it is made in conséquence of an unwar- 
ranted claim of the lender, or in accordance with an arbitration 
to which the ship owner is not a party. 

The bond was executed in triplicate on September 15, 1884, by 
the master, in the présence of two witnesses, and acknowledged 
before the United States consul in Gallao. It is no brief and in- 
formai draft or mémorandum. Omitting a few immaterial words 
and clauses, it reads as follows: 

"Know ail men by thèse présents, that I, James H. Killeran, master mari- 
ner and commander of the ship Andrew Johnson, of Thomas, Maine, of the 
measurement," etc., "now lying in the port of Callao, am held and flrmly 
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bound to Messrs. Grâce Bros. & Co., of," etc., "In the pénal sum of • • • 
£2,212, to be paid to the sald Grâce Bros. & Co., or any of them," etc. 

"For which payment to be well and faithfuUy made I blnd myself, my 
heirs," etc., "and also the huU, boats, tackle, apparel, and furniture of the 
sald vessel, and her cargo of nitrate soda, including about 1,200 tons of 
nitrate of soda transshlpped on board the Brltlsh bark Mary J. Leslle, of," 
etc., "and the freight to be earned and become payable In respect thereof, 
flrmly by thèse présents. Sealed," etc., "Dated," etc. 

"Whereas the said tiessel lately sailed, " etc., "* * * sprang a leak, 
• * » bore up to Callao, » » • was duly surveyed, • • • and cer- 
tain repairs were recotnmended to be done to enable the said vusel to con- 
tinue the voyage wlth safety, and also to transshlp to another vessel about 
1,200 tons of the cargo laden on board the aforesald Andrew Johnson, In 
order to enable her to proceed on her voyage wlth perfect safety. 

"And whereas, ail necessary repairs and supplies hâve been made to the 
said vessel, and the said portion of cargo transshipped to the Mary J. Leslie 
to enable "her to proseeute her sald voyage, and she la now In a seaworthy 
condition, and ready to proceed to sea, but the said James H. KiUeran 
havlng unavoidably Incurred certain debts for such repairs, and other neces- 
lary and lawful mattera and things relating to his said vessel, which he 
is totally unable to defray and make good, save and except upon the security 
of the bottom of his said vessel and her cargo and freight, hath been 
necessitated to raise the sum of • • • £2,212 for the payment of the 
debts incurred as aforesald, and to enable the said vessel to proceed to sea 
on the sald tntended voyage, and which sum the sald master has been unable 
to obtain on his own crédit, or that of the owners of the said vessel, or in 
any other way than by bottorary and hypothecation of the said vessel, her 
boats, apparel, cargo, and freight 

"And whereas, the sald Grâce Bros. & Co. hâve, at the request of the 
above-bounden James H. KiUeran, agreed to lend and advance to hlm the 
sum of * ♦ * £2,212, • * * for the pvu-pose aforesald, upon his exe- 
cuting this présent bond or obligation, and hypothecation of the said vessel, 
her beats and apparel, and her cargo, Including that portion of the cargo 
transshipped to the Mary J. Leslle, and the freight to be earned and become 
payable In respect of the said voyage, and the said Grâce Bros. & Co. are 
contented to stand to and bear the rlsk, hazard, and adventure thereof upon 
the hull, body, or keel of the said vessel, Andrew Johnson, her boats, tackle, 
apparel, and furniture, together wlth the cargo laden on board as aforesald, 
and the freight to be earned and bocome payable as aforesald, and for 
securing the repayment of the sald sum, • • * the loan whereof Is hereby 
acknowledged, he, the sald James H. KiUeran, doth by thèse présents mort- 
gage, hypothecate, and charge the said vessel, her boats, tackle, apparel, and 
furniture, and her cargo, including that portion df the cargo transshipped 
to the Mary J. Leslle, and the freight to be earned aad become payable in 
respect of the said voyage, unto" the sald Grâce Bros. & Co., their executors," 
etc. 

"Now, the condition of this obligation is such that If the said vessel shall 
forthwlth set sail from Callao aforesald, and without unnecessary delay or 
déviation proceed on her intended voyage to Hamburg, and if the above- 
bounden James H. KiUeran shall and do wlthin the space of flve days next 
after the arrivai of the vessel at her final port of destination, and before com- 
mencing to discharge the cargo, free of any average whatever, at the then 
current rate of eichange on London, well and truly pay, or cause to be paid, 
unto the sald Grâce Bros. & Co.," etc., "upon the présent obligation, the 
sum of £2,212," etc., "belng the principal money of this obligation, and the 
further sum of £387 for the maritime Interest or bottomry premlum thereon, 
at the rate of seventeen pounds ten per centum, maklng together £2,599," etc. 

"Or if, during saiÔ voyage, an utter loss of the said vessel, by flre, enemies, 
pirates, the périls of the sea or navigation, or any other casualty, shall un- 
avoidably happen," etc., "then and In elther of the sald cases this obligation 
shall be vold, or otherwlse to be and remain in foll force and vlrtue." 

It will be observed that this elaborate and carefuUy worded 
document sets forth ail the essential circumstaaces under wMch 
v.67F.no.5— 39 
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the contract was made between Grâce Bros. & Go. and the master 
as fully as the record in this case does. The disaster, the seeliing 
a port of refuge, the survey, the repairs to the ship, the handiing 
of the cargo, the necessity of lightening the Andrew Johnson to 
enable her to complète her voyage, the transshipment of about 
1,200 tons of cargo to the Leslie, the inability of the master to raise 
the money to pay expenses, — ail thèse are fully disclosed by the in- 
strument itself, and the other évidence in the case adds nothing 
to our information as to the situation existing when the bargain 
was made. The bond is clearly expressed, and free from any am- 
biguity. The words "said vessel," wherever they are used, from 
the beginning to the end of the bond, refer grammatically and log- 
ically to the Andrew Johnson, and to her only. To hold that the 
last paragraph should read, "Or if, during said voyage, an utter loss 
of both of said vessels * • • ghall unavoidably happen," etc., 
would not be construction, but altération, of its language. It is 
not the function of the court to make changes in a written instru- 
ment which is apparently deliberately agreed upon, and which un- 
ambiguously expresses in plain language a definite meaning (Dû- 
ment V. U. S., 98 U. S. 142), where there is no suit to reform the 
instrument, no évidence of mistake, no proof tending to show that 
words or phrases contained in it are used with spécial meaning. 
Interprétation according to intent is not to be resorted to when 
the document Itself suggests no ambiguity, when it covers the 
whole subject-matter of the contract between the parties, and 
when there is no proof of any intent contrary to that expressed 
upon its face. 

The arbitrators assumed, wholly without proof, that the con- 
tracting parties had carelessly employed some form of bond which 
happened to be at hand. They and the district court reached the 
conclusion that the real intention of the parties was that repay- 
ment of the money loaned should be contingent upon the safety of 
either vessel. The only reaaons advanced for such a conclusion 
are that bottomry bonds are to be construed favorably to the 
lender; that they (the arbitrators and the district judge) find it in- 
conceivable that the parties should have'embraced the transshipped 
cargo in the bond without intending it to answer for the bottomry 
loan if the Leslie arrived saiely, although the Johnson were lost; 
and that the cargo on the Leslie ought not to wholly escape if the 
Johnson were lost, since a part, at least, of the bottomry debt rep- 
resented gênerai average, which the cargo ought to pay. The an- 
swer to ail thèse suggestions is that they are mère inference and 
assumption, unsupported by proof, as to the intention of an ex- 
perienced business man in a distant quarter of the globe, who haa 
expressed his intention, in plain Eflglish, the other way, and who 
must, in the absence of proof, be assumed to be intelligent enough 
to nnderstand the meaning of the words he aaed, and sufiaciently 
appréciative of his own business interesta to see to it that the con- 
tract he made was the best contract he could get When the flrm 
of Grâce Bros. & Go. expressly state, in careful phraseology, that 
they lend their money, and "are contented to stand to and bear 
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fhe risk, bazard, and adveriture thereof upon the hull, body, or 
kee] oï the said vessel Andrew Johnson, her boats, tackle, apparel, and 
furniture, together with the cargo laden on board as aforesaid 
[the Johnson's cargo is uniformly referred to in the bond as "cargo 
laden on board"; the Leslie's, as "cargo transshipped] and the 
freight to be earned and become due," it will not do to hold, with- 
out proof, that they meant to stand to and bear a very différent 
risk. Moreover, for the risk they took, as it is stated in the bond, 
viz. the loss of their loan if the Johnson became an utter loss, 
they charged a premium of 17|^ per cent. But if they staked their 
ioan on the safe voyage of either ressel, so that they could lose 
nothing unless both vessels met with disaster, manifestly their risk 
was far less; and who in Hamburg or New York can say whether 
the parties intended to pay a like premium of 17^ per cent for such 
a risk? If courts thus, of their own motion, and without proof 
of mistake or of intent, reform mercantile contracts as clearly éx- 
pressed as this, no business man can feel any confidence that his 
most careful choice of words will insure a construction of his 
agreement accordant to his own expressed intention, or otherwise 
than as the court may think such intention was, or ought to hâve 
been. We are of opinion, therefore, that the bond became void 
upon the sinking of the Andrew Johnson with her cargo, and not 
thereafter enforceable against the 1,130 tons transshipped to the 
Leslie, and that the payment of the bond by the consignée of that 
1,130 tons was voluntary, and gave the cargo owner no right to 
call upon the owner of the Johnson for the repayment of any part 
thereof. The proposition that the 1,130 tons on the Leslie is to be 
treated "like any salvage from the wreck of the Johnson, precisely 
as if it had been rescued by the Leslie from the Johnson a few 
moments before the latter went down in mid océan," and that it 
therefore remained subject to the bottomry lien after the Johnson 
went down is overstrained. In no possible sensé was the 1,130 tons 
salvage of the "cargo laden on board" the Johnson on the voyage 
of that ship from Callao to Hamburg, which was the voyage on 
whose safe termination the bottomry lender staked his money. 

It is not necessary to discuss the question whether a bottomry 
bond covers sajvage, when it is a full and formai instrument, and 
contains no saving clause reserving to the lenders, in case of utter 
loss, any average that might be secured upon ail salvage recover- 
able, — a clause which is usual in such full and formai instru- 
ments (Insurance Co. v. Gossler, 96 U. S. 645), since there has been 
no salvage either of cargo or ship in this case. The damages re- 
coverable against the delinquent vessel which sent the Andrew 
Johnson and her entire cargo to the bottom are certainly not sal- 
vage. It may be that the bondholder, in the event of an utter loss 
which made his bond void, would hâve a direct claim against the 
offending vessel for damages caused to him by the destruction of 
property in which he had an interest superior to the owner's, and 
that when the offending vessel had made restitution in money for 
sHch destruction, in whole or in part, and the amount thus paid 
has come to the hands of the owner, the bondholder can sustain an 
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action against him for money had and received. Smith v. Wil- 
liams, 2 Gaines, Cas. 110; Eead v. Insurance Co., 3 Sandf. 54; Wat- 
Bon V. Insurance Co., 3 Wash. 0. 0. 1, Fed. Cas. No. 17,286; Apple- 
ton V. Crowninshield, 3 Mass. 448; Id,, 8 Mass. 358; The Empusa, 
5 Prob. Div. 6. The bondholder recovers in such a case, however, 
not upon any theory that his bond survives as an obligation en- 
forceable against the fund, as the représentative of the ship. No 
doubt, damages recovered for the tortious act of a colliding vessel 
are often treated tn admiralty as a substitute for the destroyed 
vessel. But the hazard taken by the bottomry bondholder is the 
physical survival of the ship, or, at most, of any salvage from her. 
When she goes to the bottom with aJl she holds, there is an utter 
loss, within the meaning of the contract of bottomry, and the bond 
goes down with the vessel. Recovery by the bondholder, under 
such circumstances, is, as above stated, either against the oflend- 
ing vessel, for destroying the property interest which the bond 
gave him, or against the person v^ho has, without right, appro- 
priated his share of the damages. But that is not this case. 
Libelants are not suing, as assignées of the bondholder, to recover 
damages for the destruction of the bond, either from the person or 
thing responsible for such destruction, or from the respondent, as 
having received those damages to the use of the bondholder. The 
whole action is based upon the theory that libelants paid the bond 
as an obligation they were bound to pay, and now ask to be repaid 
the proportion due under the bond from respondent As the rec- 
ord shows that by the happening of the contingency upon which 
the loan was hazarded the bond became wholly void, libelants were 
under no obligation to pay it, and, having paid it, can claim noth- 
ing under it from respondent. The decree of the district court is 
reversed, with costs of both courts. 



THE GYPSUM PEINOB. 

HIGGINS et al. v. GYPSUM PACKBT 00. 

(Circuit Court of Appeals, Second Circuit Aprll 16, 1895.) 

t. CoLiisiON — Weight of Testimont. 

The rule that testimony of wltnesses as to what was done on board 
their own vessel Is entitled to greater weight than that of wltnesses on 
other beats, who judge merely from observation, does not mean that a ves- 
sel is to be held free from an alleged fault whenever her offlcers and crew 
testlfy that they did not commit it; but that when their évidence Is 
given under drcumstaaces calculated to bring out an indépendant story 
from each wltness, and is direct, positive, consistent, and in accord witli 
what would hâve been the natural course of events, it is not to be set 
aside because the testimony of observers upon other vessels as to the 
color and bearlng of lights will not harmonlze with It 

2. Samb — Weight of Evidence on Appeal. 

And, even upon an appeal in a case in which the district Judge has seen 
and heard some of the wltnesses, such testimony should still be accorded 
its proper weight as against his conclusions, especially when his flnding 
has been apparently induced in part by a misplacing of the testimony. 
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8. SaME — BURDEN OF PrOOF — PREPONDERANCE OP EVIDENCE. 

The vessel which was bound to keep out of the way bas the burden of 
showing by a fair prépondérance of proof that the collision was due to the 
fault of the other vessel. 

4. Same— Sailing Vessels. 

Where a schooner sailing free on the port tack, after several unavaillng 
changes of course, coUlded wlth a schooner sailing closehauled on the 
starboard tack, hM, upon the évidence, that the former had failed to sus- 
tain the burden resting upon her to show by a fair prépondérance of 
proof that the latter changed her course. Held, therefore, that the former 
was solely in fault. 57 Fed. 859, reversed. 

6. Admibalty Appeals— Record. 

It is always desdrable upon appeals in admlralty to hâve the record so 
prepared that it will show whlch witnesses were examined in the 
présence of the district judge, and which were not. 

Appeal from the District Court of the United States for the 
Southern District of New York. 

This was a libel by Lewis H. Higgins and others, owners of the 
schooner George S. Tarbell, against the schooner Gypsum Prince, 
to recover damages resulting from a collision between the two 
vessels. The collision happened in the night, some time between 
10 o'clock and 20 minutes after, at a place about six or seven 
miles from Vineyard Haven light-ship, off the coast of Mïuaaa- 
chusetts. The district court found that both vessels were in fault, 
and rendered a decree for half damages. 57 Fed. 859. The libel- 
ants appeal. 

Eugène P. Carver, for appellants. 
HarringtoE Putnam, for appellee. 

Before WALLAOE, LACOMBE, and SHIPMAJN, Circuit Judges. 

LACOMBE, Circuit Judge. The night was clear, though over- 
cast, and excellent for seeing lights. The lights on both vessels 
were properly set and buming. The wind was from N. W. to N. 
N. W. The Tarbell, loaded with plaster, was bound from Wind- 
sor, Nova Scotia, via Gloucester, to New York. She was sailing 
by the wind closeha.uled on the starboard tack. The Gypsum 
Prince was running free on the port tack, and, when the Tar- 
bell was first sighted, was heading about E. f N. The Tarbell 
was therefore the privileged vessel, entitled to and indeed required 
to keep her course, while it was the duty of the Gypsum Prince 
to keep out of her way. The facts above stated are wholly undia- 
puted, and for a collision happening under such circumstances the 
burdened vessel is to be held responsible, unless the collision was 
brought about by inévitable accident, or by some fault of the 
privileged vessel. The Havilah, 1 C. C. A. 520, 50 Fed. 331. No 
one contends that this was a case of inévitable accident, and two 
of the charges of fault made against the Tarbell in the answer — 
namely, that she had no lookout and no compétent offlcer on deok 
— are wholly unsupported by proof. The case narrows down, then, 
to the question whether the Tarbell changed her course after the 
vessels sighted each other. That just before the collision the Tar- 
bell hard a-ported her wheel, and lufifed up to ease the blow, is 
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not disputable; but we concur with the district judge în the con- 
clusion that such maneuver wsLs in extremis, and should be dis- 
regarded. It remains, then, only to détermine whetlier, except for 
the final luff, tlie Tarbell changed her course after sigliting or 
being sighted by the Gypsum Prince. If she did not, then she 
cannot be held in fault; and the burdened vessel, which conced- 
edly made four changes in her helm after sighting, must be held 
responsible; for, in the absence of proof of inévitable accident, 
it must be presumed that her maneuvers proved unsuccessful be- 
cause they were not appropriate to meet the situation, as the color 
and bearing of the lights of the privileged vessel should hâve 
shown her that it was. 

Undoubtedly, as the district judge says, it is extremely difflcult 
from the testiraony to flnd any satisfactory and certain explana- 
tion of how and why the collision occurred. Finding that the 
theory of neither side as to the successive movements of both ves- 
sels harmonized with the testimony, he has with great care under- 
taken to trace out their respective courses from the time of sight- 
ing, so as to bring them together at the place and in the manner 
testified to. In some particulars his theory fits the évidence; in 
others it does not It begins with the proposition that a change 
of heading in the Tarbell from W. to W. by N. was made after 
the vessels came in sight of each other, and in this respect it is 
in direct conflict with the évidence from that vessel, and sup- 
ported only by the testimony of two witnesses from the Gypsum 
Prince as to the color and bearing of the lights they saw. "The 
established rule is that the testimony of ofQcers and witnesses 
as to what was actually done on board of their own vessel is 
entitled to greater weight than that of witnesses on other boats, 
who judge or form opinions merely from observations." The Alex- 
ander Folsom, 3 C. G. A. 165, 52 Fed. 403. This does not mean 
that a vessel is to be held free from an alleged fault whenever 
her oflBcers and crew testify that they did not commit it. But 
when their évidence is given under circumstances which are caJ- 
culated to bring out an independent story from each witness, 
when it is in accord with what would hâve been the natural 
course of events, when it is direct and positive and consistent, it is 
a safe rule to follow that it shall not be set aside because the 
testimony of observers on the other vessel as to color and bearing 
of lights will not harmonize with it And even on appeal, in 
a case where the district judge has seen and heard some of the 
witnesses, such testimony should still be accorded its proper 
weight, especially when, as in this cajse, his finding has been ap- 
parently in part induced by a misplacing of the testimony. The 
opinion shows that the district judge understood that an order 
given by the master, "if the wind started up, to keep her west 
by north," was given to the man who took the wheel at 10 o'clock 
(Peterson), when in fact the only testimony as to that order shows 
that it was given to the man who was at the wheel before 10 
o'clock (Patterson). It will be sufiQcient to confine the rest of 
this discussion to that change of course, from W. to W. by N., 
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as none other, except tlie one in extremis, is shown. And there is 
110 necessity of- undertaking out of the confusion, uncertainty, 
aud contradictions of the entire body of testimony to plot ont 
ttie course of both vessels from the time they sighted each other 
until tlie catastroplie. In every issue of fact whicli cornes before 
a court one side or tbe other bas the aflarmative, and necessity 
long since prescribed the wholesome rule that, where the party 
holding the affirmative fails to maintain it by a fair prépondér- 
ance of proof, the décision upon that issue must be adverse to 
Mm, As the burdened vessel, which made four changes of course 
to avoid the privileged vessel, and yet collided with her, the Gyp- 
sum Prince must be held in fault, unless she can maintain the 
affirmative of the issue whether or not the Tarbell changed her 
course; there being no other fault left in the case chargeable to 
the latter vessel. The only évidence in support of this charge of 
fault (a change of course by the Tarbell) is that of the lookout 
and the mate of the Gypsum Prince as to the lights they savi', 
and it need not be discussed, because, conceding, as the district 
judge finds, that they were observant and alert, it is, neverthe- 
less, the testimony of observers only, and should not outweigh the 
testimony of the actors on the other vessel, if their testimony 
meets ail the requirements above indicated. 

The vessels were approaching each other with a combined speed 
of about 12 knots. A mile would therefore be traversed by them in 
flve minutes, six miles in half an hour. The libel was flled December 
9, 1892, and answer December 28, 1892. One of the witnesses from 
the Tarbell (the lookout, Stewart) was examined upon déposition 
in New York, January 7, 1893. The apostles indicate that Patter- 
son and Peterson testifled upon the trial, but it is averred in libelants' 
brief that they were examined separately, on différent dates, upon 
déposition in Boston, and claimant's counsel conceded this to be so, 
since his brief asserts that only Higgins, the master, and Haskel, 
who was below until just before collision, were examined before the 
district judge. Incidentally, it may be noted that it is always dé- 
sirable upon appeals in admiralty to hâve the record so prepared 
that it will show whjch witnesses were examined in the présence 
of the district judge and which were not. The Tarbell was close- 
hauled on the starboard tack, and was therefore entitled to right 
of way as against anything she was likely to meet (except an over- 
taken vessel), whether the vessel thus encountered were a steamer, 
a sailing vessel running free, or one closehauled on the port tack. 
She had passed Vineyard Haven light-ship. The course to be steered, 
if the wind allowed it, was W. by N., that being the regular course 
for Point Judith. Hatfield came on deck too late to testify to any- 
thing before the final change. Stewart testifies generally that "the 
Tarbell didn't change her course without she might keep a little 
doser to the wind"; but as he was the lookout, and not so placed 
as to be able to note slight changes of course, his évidence on the 
question at issue is of no importance. He fixes the tlme of the col- 
lision at 10 o'clock, as near as he could judge, and testifles that 
he sighted the light of the Gypsum Prince a quarter of an hour be- 
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fore collision. Stewart is clearly in errer as to the hour of collision, 
for the testimony is uniform from both vessels that 15 to 20 minutes 
elapsed between sighting and collision, and is equally uniform and 
positive that neither saw the other until after changing wheelsmen, 
— an event which occurred on the Tarbell at 10, and on the Gypsum 
Prince either at 10 or 5 minutes earlier. Shortly after 10 each ves- 
sel came in sight of the other, and the rules for navigating in the 
présence of an approaching vessel became operative. 

Patterson, of the Tarbell, went to the wheel at 8, the vessel heading 
then about W. ^^ N. The course given to him by the man he relieved 
was "by the wind, and, if he could, to head W. by N." Sometimes 
during his trick at the wheel she would go up to W. by N., and some- 
times she fell ofl, but never as far as W. ^ S. The captain of the 
Tarbell testifles that about half an hour before the Gypsum Prince 
was reported, which would be from 25 to 15 minutes before 10 (not 
10 o'clock, as the district judge gives it), he noticed the compass, 
and found the vessel heading about W., and gave instructions to the 
man at the wheel, "if the wind started up, to keep her W. by N." 
This is in accord with Patterson's testimony. The wind hauled more 
to the north, and the captain testifles that at the time of sighting 
she was heading W. by ]^. This is perhaps an inference of his, 
based upon the assumption that his orders to Patterson had been 
carried out as soon as the wind permitted ; but not only is it a natural 
inference, but it is confirmed by the independent testimony of the 
new wheelsman, Peterson, who relieved Patterson at 10 o'clock. He 
says that, when he took the wheel, he was steering W. by N., that 
the captain gave him orders to steer W. by N., and at no time ordered 
him to steer doser by the wind, which is consistent with the other 
testimony that the order to work up into the true course (W. by N.) 
if the wind permitted was given to Patterson, and before 10 o'clock. 
As the wind was when Patterson took the wheel, he says he could 
hâve kept a good full sail with one point higher. He gives the 
course as W. ,by N. when the lookout reported the light, and insists, 
on direct and cross examination, that there was no change of course 
down to the collision. No weight is to be attached to the apparent 
inconsistency of his statement that the Tarbell was heading W. by 
N. when struck. He says that he received and obeyed the order to 
put the helm hard down (to port), given in extremis, and that she 
luffed up about a point, but that he did not look at the compass at 
that minute, and evidently means that the compass course he steered 
was unchanged from the moment of sighting till the catastrophe, al- 
though at the last moment the Tarbell's head was swung to star- 
board of that course, to ease the blow. Evidence given as this was, 
Independently, at différent times and places, and which is so posi- 
tive, so entirely consistent, and in such conformity to what might be 
expected from the circumstances that the Tarbell was bound where 
a W. by N. course would take her, and was, within knowledge of ail 
on board of her, privileged as against any other vessel she might 
encounter, cannot be wholly disregarded; and, if it be given the 
weight it is certainly entitled to, the prépondérance of proof is clearly 
against any change of course by the Tarbell after her lights became 
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visible to the Gj'psum Prince. As the latter was the burdened res- 
sel, and her repeated changes of helm faUed to take her out of tlie 
track of a privUeged vessel, which is net shown to hâve committed a 
fault of navigation, she must be held solely responsible for the col- 
lision. 

The decree of the district court is reversed, with eosts, and the 
cause remitted, with instructions to decree in accordance with this 
opinion. 



THE SWITZERLAND. 

UBBERWBG v. LA COMPAGNIE GENERALE TRANSATLANTIQUE. 

(Circuit Court, H. D. New York. May 2 and 14, 1895.) 

1. Collision— Intbrbst on Damages. 

Interest on the amount of bills paid for repalrtng damages caused by 
collision will not be allowed to the libelant from the date of expendlture, 
where he has introduced, on appeal, new évidence which materlally 
changea the case as presented beiow; but such interest may begin from 
the date of filing the mandate from the appellate court 

2. Bame— Damages— SuEVETOES' Charges. 

Fées of surveyors employed by the Belgian consul, as required by the 
Belgian law, to ascertain tlie damages occasioned to a Belgian vessel 
by collision, and make report to the Insurance companies whether neces- 
sary repairs hâve been made, In order to reinsure the vessel In her 
proper class, constitute a proper item of damages. The Belgenland, 36 
Ped. 504, and The Alaska, 44 Fed. 500, foUowed. 

8. SaMB— DOCKAGB. 

Dry dockage rendered necessary for the purpose of maklng repairs 
is a proper item of damages. 

4. Samb— New Sails. 

The cost of new sails, purchased to replace salis which were used 
temporarlly for stopping leaks caused by collision, is a proper item of 
damages, in the absence of proof that the old sails could hâve been 
repaired. 

B. Same— Wagbs dp Cebw. 

The wages of the crew, dtiring the tlme the vessel is detained In a 
foreign port In conséquence of a collision, is a proper item of damages. 

Libels filed in the district court for the Eastern district of New 
York bj the owners of the steamships Switzerland and La Gascogne, 
respectively, for damages caused by a collision between the two 
vessels. The district court sustained the libel of La Gascogne, from 
which no appeal was taken, but proceedings suspended; and the 
libel of the Switzerlajad was dismissed, with costs. 38 Ped. 853. 
From the final decree in this case an appeal was taken to the cir- 
cuit court, and the decree aflarmed pro forma. Libelant appealed to 
the circuit court of appeals for the Second circuit, and the decree 
was reversed. 9 C. G. A. 75, 60 Fed. 461. Additional proofs had 
been taken in the circuit court before the décision there. On the 
mandate of the circuit court of appeals, a référence was ordered 
in the circuit court to ascertain the damages sustained by the li- 
belant. The commissioner reported the amount of damages sus- 
tained by the Switzerland at f 22,928.02, with interest from the 
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dates of payment to tlie date of his report, amounting to $9,623.05. 
The report sajs: 

"Many items of damages are not disputed. The amounts of the bllls 
presented for dockage, painting, new sails, and stevedoring bllls were ob- 
Jected to, and aiso the items of charge for surveys, for wages paid tbe crew, 
and for wharfage, and ail Items of Interest on tlie sums allowed. The 
Switzerland was not on the dock any more days than was requlred to repair 
the damages caused by the collision. That the painting was done at the same 
time does not call for a pro rata déduction from the sum paid for dockage, 
and the whole Is allowed. The amouat charged for painting Is conceded to 
be an estimate of what part of the whole bill paid was made necessary by 
the collision. There are two bills, with différent estimâtes. I think the 
smaller bill is more accurately divided; and, applying its ratio to tlie other 
bill, $50 has been deducted. There is no évidence that the sails used to stop 
temporarily the leaks in the bows could hâve been repaired; and, in Com- 
puting damages in collision cases, It is not usual to make any déduction be- 
cause of the replaclng of old material with new. This item is allowed. The 
unloading of cargo, to get the steamship in trim to enter the dry dock, was 
begun Saturday afternoon, and carried on continuously night and day, till 
Monday. If even $100 extra work had been saved by ordering the stevedore 
to wait till Monday morning, other items of damage that are allowed would 
hâve been Increased; and the évidence does not convince me that the time 
employed or the wages was toc much. The charge for wharfage is disal- 
lowed. It was not an item of actual expense, but appears to be a bookkeeping 
item of the accounts kept by the steamship company with their own vessels. 
The charge for survey bills is disallowed. While the cost of a survey to ascer- 
tain the Injuries done and the repairs requlred is usually allowed, the fées 
of the surveyors employed to ascertaln the damages and make report to the 
Insurance companles whether npcessaty repairs hâve been made in order to 
reinsure the vessel lu her proper class were disallowed by the court in the 
case of The Italy, in this district, in July, 1884. That ruling has been f ol- 
lowed since. In the case of Ciampa v. The F. \V. Vosburgh, 41 Fed. 57, de- 
cided in 1890,— after the case of the Belgenland, 36 Fed. 504,~exceptions to 
the disallowanee of this item were again overruled; and the case was af- 
firmed on appeâl taken (on other grounds) to the circuit court and the circuit 
court of appeals successlvely. 1 G. G. A. 508, 50 Fed. 239. In the présent 
caSe the steamship was a Belgian vessel, and it is claimed that the law of 
Belgium requires the consul to appoint surveyors in ail cases of collision or 
gênerai average, and compels the procurement of a consular certificate on 
their reports, and the three surveyors were so appointed by the consul. But 
aslde from the questions what the law is, and whether the law is proved, 
or whether. If proved, the fées of the surveyors are proper items of damage 
to be assessed agalnst the claimant, there is no évidence whereby to separate 
their fées as Buch surveyors from their fées as Insurance Inspectors, whlch 
under the présent practlce must be disallowed, The charge of Insurance In- 
spection of the cargo is also disallowed. The wages of the crew during the 
time the sldp was detained are allowed. They were shipped for the voyage 
in Antwerp, and could not properly be dlscharged In a forelgn port There 
is no demurrage, as such, asked, for détention of the Switzerland, The usual 
practlce in this district is to allow interest on the amount of bills paid in 
repalr of damages and allowed; and while It is well settled that the allow- 
ance of interest Is in the discrétion of the court. In admlralty cases, I do not 
think it the province of the commlssloner to withhold it, without spécial in- 
struction from the court.'' 

Exceptions were flled by the libelant to the disallowanee of the 
charge for wharfage, and the disallowanee of the fées paid Insur- 
ance inspectors for surveying. The respondent excepted to the 
report as to the items for painting, sails, dry dockage, steyedore's 
bill, and wages of the crew, and also to the allowajace of any in- 
terest on the items of damage. Respondent's exception to the al- 
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lowance of interest was sustained, and ail the others overrnled. 
Libelant's exception to the disallowance of the charges for surveys 
was sustaine(^, and the other exceptions overruled. The ruling of 
the circuit judge on the exceptions is as follows: 

"(1) The exception as to the allowance of Interest is sustained, on the au- 
thority of The Isaac Newton, 1 Abb. Adm. 588, Fed. Cas. No. 7,090, mainly 
because of the circumstance that the new évidence introduced on appeal 
materially changed the case from that presented to the district court. (2) 
The exception to the disallowance of surveyor's charges (|350) is sustained. 
The rnle laid down in The Alaska, 44 Fed. 500, and The Belgenland, 36 Fed. 
507, seems the fairer one. (3) The exception to the disallowance of wharf âge 
charge ($350) is overruled. (4) The exception to refusai of the master to 
crédit respondent wlth $619.25 for two days' dry doclmge is overruled. (5) 
The exception to the allowance of the bill for new sails is overruled. (6) The 
exception to the allowance for painting ($441.92) is overruled. (7) The ex- 
ception to the refusai to allow a déduction of $202.05 on the stevedore's bill 
is overruled. (8) The exception to allowance of wages of crew Is overruled." 

Before the entry of a anal decree in the circuit court on the 
décision as to the exceptions, application was made by the proctor 
for libelant for a direction to flx the date of the circuit court of 
appeals as the date from which interest should run in favor of the 
libelant in the final decree in this court; and, after hearing, the 
following décision was rendered. 

Robinson, Biddle & Ward and Charles M. Hough, for libelant 
Jones & Govin and Edward K. Jones, for respondent 

LA COMBE, Circuit Judge (after stating the facts). If the libel- 
ant had prevailed in the district court, he would hâve been allowed 
interest from the date of expenditure, not from the date of mas- 
ter's report, and that, too, although he might hâve claimed more 
than the master gave him, or the master might hâve allowed some 
items which the court subsequently rejected. For reasons before 
stated, he cannot recover interest, when his failure to produce aJl 
available proof in the district court postponed his recovery. But 
that considération ceases to be controlling when the proof is made 
complète and the case decided. Interest should run from the date 
of filing the mandate, May 21, 1894 
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THE GEORGIA v. THE LUCKENBACH. 

(District Court, E. D. Virginia. December 5, 1891.) 

OoiiMSioîT m Hakbor— Steamer and Tug— Rttle 19. 

A tug, rounding Town Point, In Norfolk Harbor, at a speed of flve or 
six miles an hour, suddenly came In sight of a steamer which had JuBt 
left her wharf, and acquired a speed of four or flve miles an hour, head- 
Ing ont lato the harbor towards Portsmouth. The steamer blew one 
whistle, and kept her course. The tug replied wlth two whlstles, and, 
puttlng her helm to starboard, attempted to cross the steamer's bow. 
The steamer promptly reversed, but could not avold collision. At the 
time of flrst seeing each other, the stem of the steamer was only about 
76 yards from tbe place of collision. No other vessels were near, to 
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embarrass the management of either coUlding vessel. Held that, at the 
time the yessels first perceived each other, they were so near together 
that collision was Inévitable, and that no fault was attributable to 
either in respect to the signais given; that the tug, having the steamer 
on her starboard slde, was bound, under rule 19, to keep out of the 
way, and that rule 19 applied to the case, notwithstanding that the 
supervising inspectors, In their note to the rules of navigation, say that 
such rules are to be complied with, except -when steamers are navi- 
gating in a crowded channel, or in the vlcinity o£ wharves; and that 
the tug vyas solely In fault for approachdng a bend, which excluded the 
View of other vessels, at a rate of speed whlch rendered it impossible 
for her to fulflll her duty of keeping out of the way after they came In 
sight Afflrmed in 1 a O. A. 489, 50 Fed. 129. 

ïhese were cross libels by the owners of the steamer Georgia and 
of the tug Luckenhach against those vessels, respectively, to recover 
damages for a collision between them in Norfolk Harbor. 

White & Garnett, for the Georgia. 
Sharp & Hughes, for the Luckenbach- 

HUGHES, District Judge. On the 9th of May last, between 4 
and 5 o'clock p. m., a collision occurred in Norfolk Harbor, off Town 
Point, between the steam tug Luckenbach and the passenger steamer 
Georgia, causing serious damage to both vessels. Both ships were 
under headway at the time of collision, — that is to say, were moving 
forward on the water, — although their engines had just before been 
reversed. The Georgia is a large vessel, built for speed, — 300 feet 
long, — driyen by a propeller. Though a fast boat, yet, on account 
of being a propeller, she is, like ail such vessels, comparatively awk- 
ward to handle in small spaces, on sudden emergencies, in a con- 
tracted harbor. The Luckenbach is also a propeller, built and used 
for towing purposes, and, to some estent, is similarly unmanageable 
in emergencies. Neither vessel was embarrassed at the time of col- 
lision by the near présence of any other ship in the channel. The 
tug was moving on a course about N. W. by W. ^ W.; and the Geor- 
gia, on one about S. by W., or S. i W. Their courses, therefore, 
crossçd each other. At Town Point the wharf makes two obtuse 
angles from N. W. by W. i W. to N., which are 210 yards distant 
from each other, and are équivalent, together, to one angle of about 
140 degrees. There are structures on the wharves of this angle 
which prevent a navigator moving northwardly along the wharves, 
from the direction of the ferries, from seeing ships that may be com- 
ing up the channel of Elizabeth river from any position north of 
Town Point, until he arrives well abreast of the point, and 340 yards 
from the Baltimore wharf. The place at which this collision oc- 
curred is in dispute. On behalf of the tug, it is placed opposite to 
about midway of the space between the two angles in the wharf 
of Town Point, which I hâve described. On the part of the Georgia, 
it is placed nearly opposite of the northernmost of thèse angles, — a 
little southwardly of tiiat angle. The collision occurred between one 
and two hundred feet from the wharf. It is impossible, in an at- 
tempt to state the facts of this case, to avoid falling into violent con- 
tradiction with some portion or other of the unusually oonflicting 
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and voluminous évidence that bas been taken on either side. For- 
tunately, most of the évidence fails to affect or conflict with the few 
simple facts upon which the case tnrns. Most of it is immaterial, in 
respect to those few simple facts, and it would be as useless as 
tedious to attempt a thorough analysis of thèse parts of it. The 
crucial questions are: (1) How fast was the tug moving when 
about to round Town Point? (2) Was the Georgia at that moment 
in motion, under headway, and at vphat speed? (3) What did each 
vessel do on seeing the other; it being an indisputable, if not an 
admitted, fact that the tug had the Georgia on her starboard hand? 

I conclude from a comparison of ail the évidence that the Luck- 
enbach was moving, at the time of coming in sight of the Georgia 
in rounding Town Point, at the rate of flve to six miles an hour. I 
gather from ail the évidence that at that moment the Georgia had 
got under way, after emerging from her slip, and had attained a head- 
way that gave her a speed of about four or flve miles an hour. Fur- 
thermore, the évidence discloses that the Georgia gave the flrst signal 
after the two vessels came in sight; that signal being one whistle, 
directing the tug to pass to the right (port to port), and that the 
tug answered with a cross signal of two whistles, indicating her in- 
tention to pass to the left (starboard to starboard), and thereupon 
put her helm hard to starboard, and held it there until the ships were 
in collision. The Georgia replied to the cross signal of the tug with 
an alarm signal, and baeked her engine. Examining the chart, and 
measuring with compassés, I flnd that, if the collision occurred at 
the point fixed by the diagram of counsel for the tug, that point 
was 215 yards from the southeast corner of the Baltimore wharf, 
which the Georgia had left, and 145 yards from the place which the 
tug had reached, ofE the Carolina wharf, when she first saw the 
Georgia. Thèse, of course, are approximate distances. If the col- 
lision occurred at the point indicated by the diagram of counsel for 
the Georgia, the distance was 210 yards from the Baltimore, and 250 
yards ofP from the Carolina, wharf, — again speaking approximately. 
Thèse distances are important as showing the imminent danger of 
collision, and the speed at which the vessels were moving. If the 
point of collision indicated by counsel for the Georgia be the true one, 
the Georgia was moving rather more slowly than I hâve above sup- 
posed, and the Luckenbach rather more rapidly. But in either 
event the joint speed of the two vessels in approaching each other 
at the time of the Georgia's flrst signal was, as I estimate, about 10 
miles an hour, or nearly 300 yards a minute, — each ship at about half 
that speed. If the speed of the boats was only 4 miles an hour, 
they approached each other at the rate of 8 miles an hour, or about 
245 yards a minute, each moving at half that speed. 

I bave stated the crucial questions of fact in this case. The ques- 
tion of law is whether or not the tug was under obligation to obey 
the nineteenth fundamental law of navigation, which provides that 
"if two vessels under steam are crossing so as to involve risk of col- 
lision, the vessel which has the other on her own starboard side shall 
keep out of the way of the other." This rule or law applies not merely 
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in the open seas and in open expanses of navigable waters, but is as 
often enforced in close harbors and in the vicinit^^ of wharves. In 
the follQwing cases the collisions ail occurred in this latter class of 
waters, viz.: The Johnson, 9 Wall. 146; The Corsica, Id. 630; The 
E. A. Packer, 140 U. S. 360, 11 Sup. Ct 794; The Admirai, 39 Fed. 
574; The Emma Kate Ross, 41 Fed. 826; The Panama, 46 Fed. 496; 
The Clarcoie, 27 Fed. 128; The Pequot, 30 Fed. 840; The Cernent 
Rock, 38 Fed. 764. Thèse and other cases that might be cited were 
cases of collision in harbors and channels of navigation, and in the 
vicinities of wharves, even more crowded with shipping than the 
narrow channel of Norfolk harbor, abreast of Town Point And it 
so happened that, at the time of the collision under considération, 
there was no vessel in the channel off Town Point to give the least 
embarrassment to either of the coUiding vessels. If rule 19 is to 
govern in the présent case, then the Luckenbach must be pronounced 
in fault. Having the Georgia on her starboard hand, it was her duty 
to keep ont of the way. This was her duty irrespectively of any 
signal which she might receive from the Georgia. Rule 19 is ar- 
bitrary. It does not make it the duty of the controlling vessel to 
keep out of the way of the other, if she gets no embarrassing signal 
' from that other. It is imperative and unconditional in terms, im- 
posing an unqualified obligation. Whether the signal flrst given by 
the Georgia was the right one, or not, did not affect in the least 
degree the duty which the rule imposed upon the tug. Her duty 
was to keep out of the way of the Georgia, regardlessi of any other 
circumstance whatever. Is^othing could relieve her from the obliga- 
tion of this rule, and from responsibUity for a collision, if it hap- 
pened, except the single contingency of the Georgia failing to per- 
form her corrélative duty, imposed by rule 23, of "keeping on her 
course." 

It follows from what has just been said that the Georgia, if rule 
19 governs this case, had no right to give the signal of one whistle, 
and that the tug was under no obligation to comply with it when 
given. It did not in any degree aiîect the obligation of the tug 
to keep out of the Georgia's way, by whatever maneuver she might 
détermine, in her own judgment, to make. It is therefore whoUy 
immaterial whether the Georgia's flrst signal was a wharf signal, 
or a signal of navigation. It may hâve tended to confuse the pilot 
of the tug, but it could not excuse him. It may hâve been improper 
or injudicious, but, if the Georgia kept her course, it made no sort 
of change in the obligation of the tug to keep out of the Georgia's 
way. Nor was the mère fact of the tug's giving a cross signal neces- 
sarily a fault on the part of the tug. The tug had the right to give 
it and to attempt to cross the Georgia's bow, if, in her own judgment, 
she could thereby succeed in keeping out of the way of the Georgia. 
Rule 19 necessarily confers this sort of discrétion upon the dominat- 
ing vessel, but holds it responsible for the resuit, if the exercise of 
that discrétion results in disaster. 

I hâve no fault to find with the single whistle of the Georgia, nor 
the cross signal of the tug. The two vessels, when flrst in each 
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lUhei's sight, were approaching a point where their respectiTe courses 
crossed, at à speed of 240 to 300 yards a minute, or 12 to 15 feet a 
second. They were both under headway. Possibly, if both had 
instantly backed tbeir engines, the collision could hare been avoided, 
but this is doubtf ul. Tlie tug took the risk, without instantly back- 
ing her engine, of an attempt to cross the Georgia's bow. She 
miscalculated chances, and the collision resulted, under circum- 
stances under which raie 19 makes her responsible for the collision, 
the Greorgia not having changed her own course. My opinion is that, 
when the two vessels fli-st saw each other, they were approaching a 
common intersecting point at a speed which rendered a collision in- 
évitable. This seems to hare been the opinion of the navigating 
officers of the Georgia, whose stem was then only about 75 yarda 
from the place of collision. I think it was already ont of the power 
of the two beats, or either of them, to avoid a collision at the time 
they flrst saw each other, and that no fault is to be found with the 
signais of either, whatever they might liave been. The fault was 
anterior to the time when they saw each other. The fault consisted 
in the tug's being under such headway in coming down the harbor 
at Town Point that she was unable to keep out of the Georgia's 
way. Whatever the speed might hâve been at which she was mov- 
ing, it was so great that when, on tuming Town Point, she found 
herself under the obligation of rule 19 in ïespect to the Georgia, 
she was hopelessly unable to comply with it. Clearly, a vessel has 
no right to steam along the wharves lining Norfolk Harbor, from the 
ferries to Town Point, at such speed that on tuming that point she 
is unable to keep out of the way of a steamer coming up the harbor 
from the other direction. If rule 19 does not apply to the meetings 
of vessels in curved ehannels like this, it is of little use. It imposes 
upon vessels approaching such curvatures the duty of slacking speed, 
and placing themselves under complète self-control, by the time of 
arriving at the curvature. The rule may operate unfairly, as be- 
tween vessels meeting each other near such curves; but it will 
operate so, only upon vessels which, mindful of its existence, fail to 
reduce themselves to such speed and control as, on arriving at 
curves, to be in condition to comply with the rulé. 

If rule 19 is to govern the case at bar, the Luckenbach was in fault, 
not somuch in what she did after coming in sight of the Georgia, ai<. 
before that vital moment, in being under such headway that she 
could not conform to rule 19 ; the Georgia's stem being then within 
75 yards of the place of collision, and the tug being hardly more than 
100 yards off ; the two vessels being less than a minute of time from 
collision. But counsel for the tug contend that rule 19 does not 
apply in this case, and should not be enforced in cases of collision 
in crowded harbors and the vicinities of wharves; relying in this 
«ontention on the rulings of the courts in the cases of The Sunny- 
side, 91 U. S. 210, and The B, B. Saunders, 19 Ped. lia The faota 
in tiie flrst of thèse two cases présent no analogy to those of the 
case at bar, and it is cited only to show that the suprême court 
holds that rules of navigation are adopted to save life and property, 
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and that, consequently, they hâve exceptions, in which parties in 
fault are not allowed to invoke them in défense or excuse of plain er- 
rors in handling vessels. The case of The B. B. Saunders is cited to 
show that courts of admiralty will recognize instructions given by 
supervising inspectors to pilots, especially in their note to rules of 
navigation of which rule X9 is one, in which note they say: "The 
foregoing rules are to be complied with in ail cases except when 
steamers are navigating in a crowded channel, or in the vicinity of 
wharves; — under such circumstances steamers must be run and man- 
aged with great caution, sounding the whistle as may be necessary, 
to guard against collision or other accidents." This note is a répé- 
tition, in other language, of rule 24, which provides that, in obeying 
ail cardinal rules of navigation, "due regard must be had to ail 
dangers and to any spécial circumstances which may exist in any 
particular case, rendering a departure from them necessary in order 
to avoid immédiate danger." I do not see anything in thèse two 
ordinances which released the Luckenbach from the duty of keeping 
out of the way of the Georgia, or the Georgia from the duty of 
"keeping her course," on the occasion of the collision under con- 
sidération. The harbor, at the place where it occurred, was not 
crowded. Though it happened in the vicinity of wharves, there was 
no circumstance existing in connection with the wharves to affect 
in the least degree the duty under rule 19 of each vessel, in the 
emergency in which they found themselves, — no circumstance ex- 
cept the single one that the wharf made a considérable bend at that 
place, as already described. If that bend had suddenly occurred, 
just as the tug approached it, the case would hâve fallen under rule 
24; for the event, being unforeseen, could not, in that case, hâve 
been provided for by either vessel. But the bend had been there for 
many years. It is shown by ail the charts, and its existence was as 
well known to the navigator of the tug as any other physical feature 
of the harbor. Knowing of its existence, the tug ought to hâve 
approached the bend in such manner as not to hâve been under the 
necessity of appealing to rule 24 for protection against any consé- 
quences which might resuit from its manner of approaching it So 
that the language of the court in the case of The Sunnyside applies to 
the tug, in référence to rule 24 : "No party ought ever to be permitted 
to défend or excuse a plain error by invoking a gênerai rule of navi- 
gation." I must decree against the tug. 

NOTE. The decree eatered in thla case was afflrmed by the drcnlt court 
of appeals upon an appeal taken by the owners of tbe tug. See 1 O. O. A. 
489, 50 Fed. 129. 
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TUG RIVER COAL & SALT GO. T. BRIGEL et aL 

(Circuit Court of Appeals, Slxth Circuit May 7, 189f5.) 

No. 249. 

-. Fbdbrai. Courts— Jurismotioit— Allégation op Citizbhship. 

An allégation that tlie citizenship of a party or parties is anknown la 
insufficient to sustaln tbe jorisdiction of tlie fédéral courts, as tbe 
regulslte citizensiilp must distlnctly appear. 
8. Baxe. 

Au allégation as to tbe résidence or place of business of a party la not 
équivalent to an avennent of citizenshipi, for tbe purposes of JarisdlctiOD 
in the fédéral courts. 

8, Bame— CiTizBNSHip— Necbssakt Pabties. 

Where a blll to foreclose a mortgage makes jndgment creditors and ail 
persons Interested in tbe property parties défendant, tbe object being to 
sell a perfect tltle by cutting off ail adverse rlgbts and liens, and to settle 
ail questions of prlority in tbe proceeds of saie, ail parties défendant are 
necessary parties, and, if any of theni' are <dtizenB of tbe same state wltb 
any of complatnants, tbe controversy is not wbolly betvreen citizens of 
différent states. 

4. Same— Jubisdiction. 

Act Marcb 3, 1875, providlng that If an absent défendant does not ap- 
pear wltliin a time llmited after substituted service, as provided by tbe 
act, tbe court may entertain jurisdiction of tbe suit In tbe same manner 
as if tbe absent défendant bad been served witbin tbe district, simpiy 
allows substituted service in certain cases wb^e tbe court bas jurisdic- 
tion, and does not purport to cbange or modlfy tbe law as to Jurisdiction. 

6. CoBTs — Revbbsal pob Want op Jukibdiction. 

A judgment vma reversed on tbe sole ground tbat tbe fédéral oonrts 
bad no jurisdiction, which point was raised for tbe flrst time on appeal. 
BtHd, tbat appellant must recover costs in tbe lower court, but tbat tbe 
costs of appeal sbould be equally divided. 

Appeal from the Oironit Court of the United States toe the Dis- 
trict of Kentucky. 

In Equity. Bill by Léo. A. Brigel and Logan C. Mnrray, 
tmstees, against the Tug River Cîoal & Sait Company and others, 
to foreclose a mortgage and for fnrther relief. There was a decree 
for complainantB, and the Tug Biver Coal & Sait Company appealed. 

Thomas P. Hargis (Baxter & Hutcheson, of counsel), for appellant. 
Hollister & Hollister and Walter A. De Camp, for appellees. 

Before LTJBTON, Circuit Judge, and SEVERENS and OLABK, 
District Judges. 

OLABK, District Jndge. This case is now before the court on 
a question of jurisdiction only, raised for the flrst time in this court 
on motion of appellant The suit is bronght to foreclose a mort- 
gage executed by the Tug Biver Coal & Sait Company to Léo. 
A. Brigel, Logan 0, Mnrray, and William 0. &eland, as trustées, 
to eecare payment of bonds issued and sold by said oompany, 
amounting in the aggregate to |30,000 besides aoorued interest The 
mortgage oonveys a tract of land embracing about 20,000 acres, 
known as the "Warfleld Estate," with ail improvements. Beyond 
the mortgage debt there were judgments and other daims against 
v.67i'.no.6-40 
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tlie Company amounting to a large sum. The relief asEed la fore- 
closure of lîie mortgage and sale of premises, and other équitable 
relief, as will appear further on. The question involves the orig- 
inal jurisdiction of the circuit court of the United States for the 
district of Kentucky, in which the suit was brought. This ques- 
tion alone being now considered, it is only necessary to refer to so 
much of the record as présents this issue and is material to its dé- 
cision. The case is one where jurisdiction dépends on diverse citi- 
zenship of the parties. The caption of the bill, with the allégations 
as to citizenship, the objecta of the suit, and relief soueht, are given 
just as made, as follows: 

"Bill of Oomplaint 

"Léo. A. Brlg«l and Logan C. Murray, Trustées, Cîomplalnants, vs. The Tug 
River Coal and Sait Company, a corporation created by and existing under 
tlie laws of the state of Kentucky; Kentucky & Cincinnati Natural Gas & 
Fuel Company, a corporation created by and existing under the laws of 
the State of Kentucky: James D. Barrett, Léo. A. Brlgel, A. Lee Barrett, 
E. G. Piper, John B. Wellman, Lane & Bodley, Nordyeke, Harmon & Com- 
pany, Gale Brothei-s, A. H. Hogan, John Mead, Levi A. Ault, and Frank B. 
Wiborg, Défendants. Bill in chancery to foreclose a mortgage on real es- 
tate, for the appointment of a receiyer, and for an injunctiou and équitable 
relief. 

"To the Honorable, the Judges of the Circuit Court o( the United States 
wlthln and for the District of Kentucky: Your orators, Léo. A. Brlgel and 
Logan C. Murray, humbly Complainlng, represent xmto your honors: (1) That 
the said Léo. A. Brlgel is a citizen of the state of Ohio, and résides In the 
city of Cincinnati. That Logan C. Murray is a dtizen of the state of New 
York, and résides in the city of New York. That the défendants the Tug 
River Coal and Sait Company and Cincinnati Natural Gas & Fuel Company 
are corporations created by and exlsttng under the laws of the state of 
Kentucky, and are dtizens of the state of Kentucky. That the said James 
D. Barrett is a citizen of the state of Kentucky, and résides In Martin county. 
That the Christian names of A. Lee Barrett, B. G. Piper, and A. H. Hogan 
are unknown to complainants, nor do the complainants know the respective 
résidences or places of business of said B. G. Piper, A. H. Hogan, John 
Mead, and John B. Wellman. That they are ignorant also of the names of 
the constituent members of the respective firms of Lane & Bodley, Nor^ 
dyeke, Hanuon & Company, and Gale Brothers, and do not know the citizen- 
ship of thelr respective constituent members, nor thelr places of business, 
excepting that Lane & Bodley Is a partnership doing business In the city of 
Cincinnati, state of Ohio; that Levl A. Ault and Frank B. Wiborg are dtizeng 
of the state of Ohio, botb residing In Hamilton county, in that state; that 
Léo. A. Brlgel is a citizen of the state of Ohio, and résides in the dty of Cin- 
cinnati; and that A. Lee Barrett is a citizen of the staté of Kentucky, and 
résides In Martin cotinty, In that state. That ail of said parties défendants 
daim some interest in the land, the subject-matter of this suit, and are made 
parties défendant hereto in order that, after answerlng fuUy the allégations 
In this bill of oomplaint contalned, they may severaUy be requlred to set up 
Buch daim as they may respectively hâve, to the end that, under the sale 
hereinafter prayed, a good tltle to the lands described berein may be given 
to the purchaser, and, ail parties behig before the coiu% thelr respective 
rlghts, If any, may be passed npon in one suit, agreeably to the usages and 
practlce of courts of equity. • • • (4) That the said mortgage be fore- 
dosed. That the equity of rédemption of the said the Tug River Coal and 
sait Company In said property be forçver barred and eut ofC. That an ap- 
pralsement of the said property be made in conformlty with the laws of the 
state of Kentucky, and that on a day to be flxed by the court the said real 
estate and proper^ be sold in accordance with the tenus of said deed of 
trust or mortgage, and that out of the proceeds thereof there be pald: First, 
the costs and expenses of this suit, includiog a reasonable compensation to 
tbe said trustées and thelr coimsel; second, the coupons and Interest du» 



TUQ RIVER C»AL A SALT CO. V. BBIQEL. 627 

lUinii said honds; thlrd. the bonds ttiemselves. pro rata; fourth, to such 
otlier lien holders as may eetablish their daims and liens In thls cause iu 
tUe order of their respective prloritles; and, flfth, the balance, If any, to 
said the Tug River Coal and Sait Company or its assigna. (5) And for ail 
other and further ordérs which to your honors may seem meet, and for ail 
other relief to which your wators may be entitled in equlty and good con- 
science, and uncler the lavps and practice of Kentucky, and under tlie circum- 
stances of the case; and your orators will ever pray." 

It does not admit of question that the défendants are proper and 
material parties to a bill framed as this is, making the charges and 
asking the relief which it does. The object is to sell a perfect title, 
eut oit" and extinguish ail adverse rights or liens, including the 
judgment creditors' right to redeem, and to settle ail questions of 
priority in the proceeds of sale. Subpoena was served on some of 
the défendants. Substituted service was had on Piper, Lane & 
Bodiey, Ault, and Wiborg as nonresidents of the district Others 
appeared, and no action was taken as to part of the défendants. 
The suit was dismissed as to Mead and the Gas Company. It does 
not appear distinctly what the claim of Ault and Wiborg was, be- 
yond the fact that at one time they were holders of some past-due 
coupons secured by the mortgage. J. D. Barrett, Brigel, and Piper 
filed pétitions in the case, setting up claims as creditors, Brigel 
and Piper by judgment, and parts of the claims of Brigel and Barrett 
are for taxes paid for the company, and Brigel'a claim was allowed 
priority over the bonds to the extent of the taxes. The other de- 
fendants, except A. Lee Barrett, are shown by the report of the 
spécial master to be judgment creditors, with liens on the real estate 
from the date of judgment It appears in the record proper that 
Piper and Lane & Bodley were citizens of Ohio, the latter answering 
as the Lane & Bodley Company, a corporation of that state. The 
citizenship of the other défendants alleged to be unknown to com- 
plainant does not appear in the record. Their claims were gre- 
sented to the master, and allowed, doubtless, on copies of the 
judgments. While not flied as a creditors' bill, formally, the case 
was 80 treated, with the usual référence, report, and decree ordering 
sale, and the case cornes to this court by appeal. 

The complainants' own statement of their case shows that some 
of the parties défendant, namely, Léo. A. Brigel, Ault, and Wiborg, 
are citizens of the same state with Brigel, one of the complainants, 
and that the citizenship of other défendants is unknown, and the 
question of jurisdiction is thus presented in two aspects. For the 
purpose of lïiis question Brigel, sued as défendant in his individual 
right in a bill brought in his right as trustée, occupies the same 
position as if sued by anothér person in that right The jurisdic- 
tion depending on diversity of citizenship alone, this must distinctly 
and affirmatively appear in the record proper. Horne v. George 
H. Hammond Co., 155 U. S. 393, 15 Sup. Ot 167; Wolfe v. Insurance 
Co-, 148 U. S. 389, 13 Sup. Ct 602; Menard v. Goggau, 121 U. S. 253, 
7 Sup. et. 873; Everhart v. Collège, 120 U. S. 223, 7 Sup. Ct 555; 
Q-race v. Insurance Co., 109 U. S. 278, 3 Sup, Ct 207. In Wolfe v. 
Insurance Co., Mr. Chief Justice FuUer, delivering the opinion, says: 

**It Is essentlal, lu cases wtarae the juiiadlctioa dépends upou the citizensiilp 
of tbe parties, that such citizenship, or the tacts wUcb in légal tntwidment 
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constltute It, should be distlnctly and posltlvely averrcd lu the pleadlngs, or 
should appear with eqnal distinctness In other parts of the record. It Is not 
Bufflcient tliat Jvirisdlction may be inferred ar^mentatively from the aver- 
ments." 

And, as the controversy must be one wholly between citizena of 
différent states, each party plaintifE must be compétent to sue, and 
each défendant subject to suit. Smith v. Lyon, 133 U. S. 315, 10 
Sup. Ot 303; Iron Oo. v. Stone, 121 U. S. 631,' 7 Sup. Ot 1010; Goal 
Ca V. Blachford, 11 Wall. 172. In the last-named case the court, 
through Mr. Justice Field, said: 

"In other words, If there are several coplalntlffs, the Intention of the act 
Is that each plalntiff must be compétent to eue, and, if there are several co- 
defendants, each défendant must be llable to be sued, or the jurisdlctlon can- 
not be entertalned." 

Eecent décisions of this court are to the same eflect Shipp v. 
Williams, 10 C. 0. A. 247, note, 62 Fed. 4; Pittsburgh, 0. & St K 
Ry. Co. V. Baltimore & O. B. Oo,, 10 0. 0. A. 20, 62 Fed. 705. In 
the last case cited, Judge Lurton, speaking for the oourt, said: 

"The very late case of Wllson v. Oswego Tp., 14 Sup. Ct. 259, is a case 
much in point There fédéral jurisdlctlon was held to be defeated as to a 
défendant whom the court thought an unnecessary party to the relief sought 
by the complalnant, yet a proper party because of Its interest in the contro- 
versy. We are clearly of opinion that, wldle the Central Ohdo was not a 
neeessary party to the accountlng between the Baltimore & Ohlo Railroad 
Company and the Pittsburgh, Cincinnati & St Louis Railway Company, yet 
It was, in View of its interest in the issues arising upon that account, a 
proper party." 

So, where the object of the Buitisto recover possession of property, 
real and personal, parties in possession, although as stakeholders, 
claiming no interest, are not formai, but indispensable, parties. Mas- 
sachusetts & S. Oonst Co. V. Cane Creek Tp., 155 U. S. 283, 15 Sup. 
Ot. 91, f ollowing Wilson v. Oswego Tp., 151 U. S. 56, 14 Sup. Ct 259. 

And the same rule was applied in Wetherby t. Stinson, 10 0, 0. A. 
243, 62 Fed. 173. This is a case, therefore, where it affirmatively 
appears from complainants' bill that the court is without juisdic- 
tion. The rule being that the requisite citizenship to sustain juris- 
diction of t&e fédéral courts must distinctly appear, it follows neo- 
essarily that a suit of this character cannot be maintained in the 
courts of the United States upon an allégation that the citizenship 
of the party or parties is unknown. In such case nothing appears, 
and there is clearly a lack of jurisdiction, and it is in effect so held. 
Oonwell V. White Water V. 0. Co., 6 Fed. Cas. 372, 4 Biss, 195; 
Speigle V. Meredith, 4 Biss. 120, Fed. Cas. No. 13,227. 

The particular allégation as to Piper, Hogan, Mead, and Wellman 
is that their "résidence or place of business" is unknown. Citizen- 
ship is probably meant, notwithstanding it is established that the 
terms are not synonymous, and that an averment of résidence is not 
the équivalent of an averment of citizenship for the purposes of 
jurisdiction in the courts of the United States. Denny t. Pironi, 
141 U. S. 121, 11 Sup. Ct 966; Grâce v. Insurance Co., 109 U. S. 278, 
3 Sup. Ct 207. Strictly, therefore, no allégation is made as to the 
citizenship of the parties just named. It is insisted by appellees 
that the trustées on one side, and the Tug River Coal & Sait Com- 
pany, the mortgagor, on the other, are the only neeessary parties. 
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and that the présence of the other parties does not defeat jurisdic- 
tion. In View of what haa been said as to the object of the suit, 
and the relief asked, we think this position is wholly untenable. 
The question of necessary parties is not determined by any désig- 
nation of the bill as a foreclosure, or vendors' bill, etc., but upon 
the object stated and relief sought in the particular case. Witiiin 
certain limits this may be restricted, or enlarged, as complainanta 
may choose. If the bill had been for foreclosure merely, and 
against the mortgagor company, although brought as a oreditors' 
bill, the jurisdiction, haying once attached, would not hâve been 
defeated by interventions by thèse parties for the purpose of liti- 
gating their claims. Stewart v. Dunham, 115 U. S. 61, 5 Sup, Ot 
1163; Hardenbergh v. Eay, 151 U. S. 112, 14 Sup. Ot 305. This is 
what really happens generally in practice. The case hère is very 
différent. Section 8 of the act of March 3, 1875, bas no bearing 
on the question as is supposed. The act simply allows substituted 
service in certain cases where the court has jurisdiction, and does 
not purport to change or modify the law as to jurisdiction, and It is 
to be borne in mind that the necessary citizenship is a constitution- 
al, as well as statutory, requirement. Greeley v. Lowe, 155 U. S. 
73, 15 Sup. CL 24, 

It is nrged that the défendant creditors may be arrangea on the 
side with the trustées, their interest being the same. We hâve 
seen that eiactly the character of interest claimed by Ault and 
Wiborg does not fully appear. There can be no doubt that, as the 
bill States the case, thèse parties are interested adversely to the 
trustées. This is the only reasonable construction of the bill; and 
whether this might be shown subsequently to be untrue, for the 
purpose of removing the jurisdictional objection, it is not necessary 
to décide. The bill asks that the right of rédemption be eut oflf; 
that thèse défendants set up their claims and liens; that the court 
pass on ail questions, so that the purchaser may obtain title free 
from ail such claims; and (not mentioning other points) Léo. A. 
Brigel and J. D. Barrett set up claims, parts of which are for taxes 
paid, and which would be entitled to priority over the bonds. We 
think their interests are so far différent and adverse as to prevent 
their being arranged as suggested. Moreover, conceding that such 
arrangement might be made, and we would hâve creditors, citizens 
of Kentucky, placed with complainants, and this would involve the 
case in the same difflculty that now existsi 

Another and décisive reason against any such method of meeting 
the objection is that the citizenship of a number of the défendants 
is not known, and not disclosed by the record. It cannot be known 
whether placing such parties on the opposite side would tend to 
sustain or defeat jurisdiction. In any view, therefore, we are 
clearly of opinion that the circuit court never rightfully acquîred 
jurisdiction of the case. Whether, with the case back in the circuit 
court, the complainant could amend and limit the relief to foreclo- 
sure, and the mortgagor as défendant, and thereby make a case with- 
in the jurisdiction of the circuit court, we are not called upon to 
décide On reversai for want of jurisdiction, the gênerai rule is to 
«Uow costs a^iinst the naxty improperly instituting or removing 
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the guit, for the reason that It was the dùty of sach party to place 
on record tlie facts necessary to sustain the jurisdiction of the court 
Kellam v, Keith, 144 U. S. 568, 12 Sup. Ot 922; Bradstreet Co. v. 
Higgins, 114 U. S. 263, 5 Sup. Gt. 880; Iron Co. v. Stone, 121 U. S. 
631, 7 Sup. et 1010; Horne v. George H. Hammond Co., 155 U. S. 
393, 15 Sup. et 167; Chappell t. Waterworth, 155 U. S. 102, 15 Sup. 
et 34. It was held, however, in Peper v. Pordyce, 119 U. S. 471, 
7 Sup. et 287 (citing Mansfield, C. & L. M. Ey. Co. v. Swan, 111 U. S. 
379, 4 Sup. et 510, and Hancock v. Holbrook, 112 U. S. 229, 5 Sup. Ct 
115), that, "upon a reversai for want of jurisdiction in the circuit 
court, this court may make such order in respect to the costs of the 
appeal as justice and right shall seem to require." And in Wether- 
by T. Stinson, 10 0. C. A. 243, 62 Fed. 173, the circuit court of ap- 
peals reversed the decree for want of jurisdiction, and refused to 
allow costs, though the reason is not stated. In this case the record 
is voluminous. Appellant has had the en tire record brought up 
and printed. Appellant made no objection to jurisdiction in the 
circuit court, and did not call the court's attention to lack of juris- 
diction. While the défendant appellant must recover costs in the 
court below, we do not think it should be allowed full costs in this 
court. The costs of the appeal will be divided equally. Reversed, 
and the case reœanded to the circuit court of the United States for 
the district of Kentucky, with instructions to dismiss the bill, un- 
less, upon application for leave to amend the bill, leave to so amend 
it as to exhibit a case within the jurisdiction shall be granted by 
that court 



HAYES v. COLUMBUS, L. & M. RT. CO. et aJ. 
(Circuit Court, N. D. Ohlo, W. D. May 18, 1895.) 

No. 1,080. 

Courts— JtjRisDicTioN — Possession of Propebtt Ittvolved. 

A suit was Instltuted In a fédéral court against a rallway company for 
the purpose of marslialing liens and bringing its property to a sale. A re- 
ceiver was appointed, who took possession of the property of the com- 
pany, consisting chiefly of an unflnished roadbed. Pendlng such suit, ap- 
plication was made to the fédéral court for leave to make the receiver 
a party to a suit in a statè court, instltuted under a state statute, for 
the purpose of condemnlng and approprlating a part of the roadbed as 
abandoned. Séld, that the Court should not permit the property held by 
It for the beneflt of creditors and lienors to be subjected to the jurisdic- 
tion of another court, and to possible dlsmemberment, but should hasten 
the proceedings for a sale, under its own direction, in order that the 
righta of ail parties might be preserved. 

This was a suit by Otho L. Hayes, receiver of the Lima National 
Bank, against the Columbus, Lima & Milwaukee Eailway Company, 
to marshal liens and bring about a sale. A receiver of the property 
of the défendant having been appointed, the Lima & Northern Rail- 
way Company applied for leave to make such receiver a party to an 
action pending in a state court 

Hoyt, Dustin & Kelley, for receiver. 
Cable & Parmenter, for complainant 

W, B. Bichie, a N. Haskell, and Watts & Moore, for Lima & N. 
By. Ca 
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EICKS, District Judge. This case was instituted some months 
ago by tiie complainant for the purpose of marshaling the liens and 
bringing to sale tlie property of the Cplumbus, Lima & Mlwaukee 
Eailway Company, to tlie end tbat the proceeds of such sale might be 
distributed among the creditors according to their priorities and equi- 
ties. In the meantime a receiver was appointed to take charge of the 
property. The latter consista mostly of an unflnished roadbed and 
valnable franchises and corporate privilèges, for which it is claimed 
that nearly half a million of dollars hâve been expended. While said 
property is so in the possession of this court, the petitioner, the Lima 
& Northern Eailway Company, makes application for leave to sue 
the receiver in the common pleas court of Putnam county, Ohio. 
The object of the suit therein pending, and to which it is asked that 
the receiver be made a party, is to condemn and appropriate a large 
portion of the unflnished roadbed belonging to the said Columbus, 
Lima & Milwaukee Eailway Company, which lies in Putnam county, 
and which it is claimed lies in an unflnished condition, without hav- 
ing the ties and iron placed thereon, and that it has continued in 
said condition for the flve y ear s immediatelypreceding the commence- 
ment of that suit. Said proceeding in Putnam county is against the 
said Columbus, Lima & Milwaukee Eailway Company, the Atlantic 
Trust Company, and O. M. Stafford, the three parties claiming to rep- 
resent the légal and équitable title to and ownership of said roadbed. 
The petitioner asks this court to authorize him to make the re- 
ceiver a party to said proceeding, and daims the right to maintain 
such action against the receiver, both under section 3415 of the 
Eevised Statutes of Ohio, and section 3 of the act of March 3, 1887, 
of thé congress of the United States. The provision of the Ohio 
statute cannot apply to the power or authority of this court to grant 
or deny such motion. The act of congress of March 3, 1887, granted 
to parties the right to sue receivers appointed by fédéral courts, 
concerning acts and transactions of such receivers in the manage- 
ment of the property in their control, in the state courts having 
proper jurisdiction, without first obtaining leave to bring such suit 
f rom the court appointing such receiver. The policy, scope, and 
effect of this act hâve been f ully considered by several of the circuit 
courts, and several of the circuit courts of appeals, and the concur- 
rent trend of opinion is that the receivers oan only be sued in such 
courts with référence to acts and transactions of theirs concern- 
ing the management of said property. But, confessedly, thia 
application has a far more significant and important purpose 
than ordinarily contemplated by suits under said act The pur- 
pose of this proceeding in the common pleas court of Putnam 
county is to condemn and appropriate a part of the res or 
corpus of the property now in the control of this oomi: in the 
equity suit and proceeding heretofore referred to. That such prop- 
erty, in the hands of the receiver, is whoUy within the jurisdiction of 
this court, to be sold, and the proceeds to be distributed according 
to the priorities and liens of the persons interested, is well settled 
by repeated adjudications of our highest judicial tribunals. In 
Be Tyler, 149 U. S. 164, 13 Sup. Ct 785, the court reviews very 
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fully the powers and authority of United States courts of eqnWy to 
retain in undisturbed control liie possession of property within tiieir 
jurisdiction, brought tliere by proper proceedings. In that case the 
state of South Carolina, tfirough its proper offlcers, claimed the 
right to levy upon and seize by distraint for taxes due the state 
certain rolling stock belonging to a railroad then in the control and 
jurisdiction of the circuit court of the United States for the district 
of South Carolina. This power the suprême court distinctly de- 
nied, and declared that said property, when so in the possession 
and jurisdiction of the United States court, was as much -withdrawn 
from the judicial power of state tribunals as if it had been oarried 
physically into a différent territorial sovereignty. 

The proceeding now in this court is, to a certain extent, a pro- 
ceeding in rem. The corpus of the property of the Columbus, 
Lima & Milwaukee Bailway Company is within the control and 
jurisdiction of this court, to be sold, and the proceeds thereof dis- 
tributed according to the well-settled principles of equity jurispru- 
dence. The right of the petitioner to proceed in the state court, and 
condemn this property, or any part thereof, and thereby take it out 
of the jurisdiction of this court, cannot for a moment be con- 
ceded. The petitioner does not claim such right, but concèdes that 
it can only be permitted to do so upon the proper leave and au- 
thority of this court. The question, therefore, presented is whethar 
this court, in justice to the litigants now already before it, and in the 
exercise of a sound discrétion, ought to permit this suit in Putnam 
county to proceed, to the end that a part of this property be taken 
out of the custody and jurisdiction of this court, and in lieu thereof 
the proceeds to be awarded in such condemnation proceedings be 
accepted. It is évident that the statute of Ohio contemplated that 
such condemnation proceedings ehould only take place against 
railroads which had abandoned the hope and expectation of continu- 
ing the construction of the road as projected, and where such prop- 
erty was so abandoned the right to proceed under the statute must 
be conceded. But, the creditors and lienholders who had a claim 
upon said unfinished roadbed having exercised their right to proceed 
in this court to subject such property to sale and distribution, it 
cannot be said that such property has been abandoned within the 
spirit and meaning of the Ohio statute. On the contrary, the very 
fact that such creditors were active in bringing the case into court 
for proper sale and distribution is in itself conclusive évidence that 
abandonment is not contemplated. If this court permitted said pro- 
ceedings to continue, allowed its receiver to be made a party thereto, 
and a valuable part of this roadbed to be condemned and appropri- 
ated, it might, and probably would, very seriously préjudice the 
rights and interests of the parties to the proceedings pending 
herein. It is no sufficient answer to the objection of sudh suitors 
to say that the sum allowed in such condemnation proceedings in 
the state court will be brought into this court in lieu of the part of 
the roadbed so permitted to be condemned and appropriated. But 
such dismemberment of the property might lead to very great dam- 
ages to creditors and lienors. The probabilities are that a part of 



MUNDY V. LOUISVILLE & N. B. CO. 638 

thia property so appropriated and condemned would not be sold 
with so much regard to its value with référence to the remaining 
portions of the Une so uncompleted, or with such proper regard to 
the impairment of the value of the franchises under which the road 
was projected, and was being completed. The safer and wiser 
course for this court to pursue vcill be to bring this suit to a speedy 
issue and decree, and sell the property as an entirety. At such 
sale the petitioner can take its chances with other bîdders, and se- 
cure the property at whatever proves to be, in the public opinion, a 
fair détermination of its value. In this way the righta of tiie ored- 
itors and lienors who ârst acquired the right to control the sale of 
this property will be fully protected, and no wrong will be done the 
petitioner. The court will not permit the receiver to continue in the 
quiet possession of this property, and to deny to the public the right 
to hâve ail or part of it appropriated under the Ohio statute. The 
court recognizes ail that counsel for the petitioner has said as to 
the wisdom and purpose of that act It was undoubtedly put upon 
the statute book to prevent parties who hâve acquired, by right of 
eminent domain, the privilège of projecting and finishing railroads, 
the power to hold them dormant, and prevent others from com- 
pleting them after the time prescribed by the statute has passed. 
The court will recognize the purpose and spirit of this act, and speed 
the case to an earïy hearing and sale; and ail parties are hereby 
notifled to proceed in that spirit The motion of the petitioner will 
be denied, and the petitioner is hereby restrained temporarily from 
proceeding further in the common pleas court of Putnam county 
to condemn and appropriate any part of the property now within 
the control and possession of the receiver and the jurisdiction of this 
court 



MUNDY et al. v. LOUISVILLE & N. R. OO. 

(Circuit Court of Appeals, Sixth Circuit May 7, 1893.) 

No. 201. 

1. CONTRACTS— CBRTIFICATK OF EnGINBKR. 

A • provision in a construction contract that the engrineer or archltect 
of the owner shall flnally détermine, as between the contracter and 
owner, what worls has been done, and the amount to be paid for It, is 
valid, and should be enforced, In the absence of fraud or palpable 
mlstalîe. 
a. Bamk—Fraod— Evidence. 

M. & Oo. made a contract with the L. Ry. Oo. for certain gradlng, 
under whlch they were to be paid at a certain, rate for excavatlng earth, 
and at a much hlgher rate for excavatlng loose roclt. The estimate of 
the englneer of the rallway company was to be conclusive as to the 
classification of materlal, and the amount due. M. &. Oo. dalmed that 
the englneer had classifled certain materlal as earth whieh should hava 
been classifled as loose rocli. The évidence as to the actual eharacter 
of the materlal was confllctlng, as was ait» the évidence aa to state- 
ments elalmed to hâve been made by the englneer to M. & Oo., before and 
after the contract was made, as to how he would classify the materiaL 
Beld that, upon the whole case, there was nothlng to Unpeach the good 
faith of the englneer. 
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8. SAMB— ESTOPPBL. 

The contract provided that moiithly estimâtes of tbe work done 
should be made by the engineer, and 90 per cent of the amount appear- 
ing to be due should be pald to the contractors, and that at the close 
of the work a final estimate should be made by the engineer, who 
Bhould net be bound, in making It, by the monthly estimâtes, and the 
balance then found to be due on the final estimate should be paid to the 
contractors. It was also provided that the contractors should assure the 
payment of the laborers, and. In case of f allure, the engineer mlght 
arrange for theh: payment out of the suma due monthly. After certain 
monthly estimâtes had been made by subordinate englneers In charge 
of the work, the chlef engineer expressed the opinion that such estimâtes 
wëre excessive, and would hâve to be reduced, but upon Inquiry by the 
contractors, who informed hlm that they wlshed to avold paying thelr 
Bubcontractors more than It mlght afterwards appear they were entitled 
to, the chief engineer assured the contractors that the réduction would 
not amount to so much, and they mlght safely pay the subcontractors. 
The contractors accordingly paid the subcontractors eums whlch exceeded 
by $12,114 the amount allowed on the final estimate to the months in 
question. Eeld, that the railway company, for whlch the engineer acted, 
was estopped to clalm a réduction which would subject the contractors 
to loss. 
4 Equity Pkactice — FuND SxjBjBCT TO Attachmbnt — Patment into Coubt. 

The railway company objected to paying to the contractors the balance 
found due to them, on the groimd that notices of attachments and asslgn- 
ments of the fund had been served upon it. Eeld, that the decree should 
provide that the fund mlght be pald Into court, and that the railway 
company could protect itself by brlnglng In ail clalmants. 

Cross Appeals from the Circuit Court of the United States for the 
Middle District of Tennessee. 

This was a suit by J. A. Mundy, Jr., J. H. McTighe, and J. V. 
Hussey against the Lomsville & Nashville Railroad Company to ad- 
just the rights and claims arising out of a construction contract. 
From the decree entered by the circuit court, both parties appeal. 

This le a controversy over the amount due the contractors under a rail- 
road construction contract. The complainants, J. A. Mundy, Jr., a citizen of 
Virginia, J. H. McTighe, a citizen of Arkansas, and J. V. Hussey, a citizen 
of Tennessee, compose the firm of Mundy, McTighe & Co., who made a 
contract on July 7, 1890, with the Louisville & Nashville Railroad Company, 
a ICentucky corporation, for the grading of what is called the Clarksville 
Minerai Branch of the Louisville & Nashville Ilailroad, together with a 
branch of that branch, 6 miles In length, called the Vanleer Spur. The road 
projected and to be constructed extended 31 miles, from a point in Mont- 
gomery county on the Memphis Division of the Louisville & Nashville to a point 
In Dickson county on the Nashville, Chattanooga & Memphis Railroad. The 
Vanleer Spur, or branch six miles in length, left the main branch about 10 
miles from the latter terminus, and ran to the Cumberland Fumace. The com- 
plainants constructed the entire Une and the Vanleer Spur, except a division of 
7 miles, from the fourteenth to the twentleth mile, inclusive. This middle di- 
vision they cleared for grading, but were then notifled by the company to do no 
further work thereon. Monthly and final estimâtes were prepared by the chlef 
engineer under the contract, and the work, as done, was accepted by the 
company. The contractors refused to accept the final estimate, on the 
ground that they were not allowed therein what should hâve been allowed, 
in accordance with the terms of the contract, by $83,000. They flled a bill 
against the company In the chancery court of Montgomery county, at Clarks- 
ville, Tenu.; and this was removed, by pétition of défendant for removal, 
to the circuit court of the United States for the Middle district of Tennessee^ 
The bill attaches the contract under which the work was done, as an exhlblt 
In the contract were the followlng provisions: "The contractors further bind 
themselves ♦ • • to promote good order among the laborers upon the 
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worlï embraced In this contract, by giving them assurance of the full pay- 
•ment of their wages." "It Is rurttier agreed ttiat if, out of any montlily estl- 
mate pald to the contractors, they shall £aU to pay the wages of the laborer» 
for that month, It shall be at the discrétion of the englneer thereafter to pro- 
vide for the payment of the laborers for each month out of the estlmate 
for the month, aceording to such rules as he shall presoribe. • * * It Is 
■further agreed that the amount of force employed by the contractors is at 
ail times subject to régulations, and must be Increased or dimlnlshed as 
required by the englneer. * * » And it is distinctly understood and agreed 
between the parties that the work under this contract shall, at every stage 
of Its progress,— from beginnlng to end,— be subject to the direction, Inspec- 
tion, and acceptance of the englneer, who shall détermine what, in any case, 
a fair construction of the contract requires to be done by either party, and 
whose measurements, classifications, and estimâtes, monthly or final, shall 
be conclusive upon both parties, unless founded on fraud or mistake. 

• • * And the railroad company, in considération of the full and com- 
plète performance of this contract, to the entire satisfaction of the engineer, 
to be evidenced by his certificate, agrées to pay to the said Mundy, McTighe 
& Co. the priées set forth in the schedule to the proposai of the said Mundy, 
McTighe & Ca, a copy of whlch Is attached, and which is to be taken and 
considered as a part of this contract, and to hâve the same effect as though 
Inserted in it, to wlt, on or about the flrst day of each month, during the 
progress of the work, the engineer shall make an estlmate of the relative 
value of aU the work done by the contractors for the month preceding, and 
on or about the 20th of the month 90 per cent, of such estlmate shall be 
paid to the contractors at the office of the railroad company, in Louisville, 
Kentucky, in cash. And when ail the work embraced In this contract shall 
hâve been completed agreeably to the spécifications, and In accordance with 
tiie directions, and to the satisfaction and acceptance, of the englneer, 
there shall be a final estlmate made of the quantity, character, and value of 
sald work, agreeable to the terms of this contract; the balance appearing 
due to the contractors shaU be paid to them upon their giving a release, 
under seal, to the railroad company, from ail claims or demands whatsoever 
growing in any manner out of this contract. And in Computing sald final 
estimate, and giving hIs final certificate, the said engineer shall not be 
bound by any preceding estimâtes and eertificates, but such preceding esti- 
mâtes and eertificates shall be held to be only approxlmate to the final 
estimate; and the sald monthly estimâtes and eertificates on unflnished 
work shall In no case be taken as an acceptance of the work, or a release 
of the said contractors from responsibility therefor, until the final estimate 
Is made, and the work, in Its entirety, Is accepted as complète under this 
agreement." In the gênerai spécifications appear the foUowing: "Excava- 
tions will be classified under the foUowing heads, to wit: Earth, loose rock, 
solid rock, iron ore, and excavation in water. Earth will include clay, sand, 
gravel, loam, decomposed rock and slate, stone and boulders, containing less 
than one cubic foot, indurate clay, cernent gravel, and ail other material of 
an earthly (sic) kind. Loose rock: AU boulders and detached masses of rock 
measuring over one cubic foot, and less than one cubic yard; also slate, 
coal, shale, soft friable sandstone, and soapstone, and aU other materials 
except solid sandstone and limestone in place, and those described above 
as earth; also stratified stone in layers six Inches thick and under, separated 
by a strata of clay. Solid rock: AU rock in place which rings under the 
hammer, in masses of more than one cubic yard,' with the exception of 
stratified stone, described in the spécification for loose rock. Borrow pits 
will be located by the englneer on land provided by this railroad company, 
and sha.ll be excavated in conformity with such shape and to such depth 
as directed by the engineer; and ail material so removed and placed in the 
embankment will be measured in accordance with actual sections of finished 
roadway and adjuncts. • * * In sections where the embankments exceed 
the excavation, the excess may be supplied from the aides of the adjacent 
cuts, or from such other places as the engineer may direct; but the excess 
so excavated shall be estimated as embankment only, and pald for as such. 

• ♦ * Contractors must satlsfy themselves of the nature of the soll; ot 
the gênerai forms of the surface of the ground; of the quantity of materiali 
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required for formlng the embankmenta or other work, and ail matters which 
can In any way influence thelr contract; and no information upon any such 
matters derived from the maps, plans, profiles, drawings, or spécifications, 
or from the engineer or his assistants, wUl In any. way relieve the con- 
tractpr from ail risks, or from fulfiUlng ail other terms of thls contract" 

The most important controversy between the parties Is whether a ma- 
terlal called "chert" should be classlfled as loose rock or earth, under the 
spécifications. Complainants contend that it should be classified as loose 
rock. As they contracted to excavate loose rock at 39 cents a yard, and 
earth at 13% cents a yard, it will be seen that the dlfCerence was very 
materiaL The blU averred: That before the complainants made a bid they 
went over the projected llne, and then asked the engineer how he would 
classlfy chert That he replied that there was but littie on the llne; that 
If any was found, he would classify it as loose rocli. That after the con- 
tract was slgned he again promised so to classify it That, notwlthstandlng 
thèse statements, he directed his assistant engineers not to classify it as 
loose rock; and, when they had classlfl«d a percentage of it in this way in 
monthly estimâtes signed by hlm, he, knowiiag that he was doing the com- 
plainants gross injustice, arbitrarily and fraudulentiy eut down the amount 
of loose-rock excavation in his final estimâtes so as to reduce the sum 
earned by complainants more than $10,000 below that which was allowed 
in the monthly estimâtes. The bill also averred that, in the same manner, 
the chief engineer eut down the measurements or quantities of excavation 
and embankment shown In the monthly estimâtes, without any sufflcient 
examination or measurement by himself. An amendment to the bill averred 
that by a custom prevaillng with référence to the classification of material 
under thèse railroad-construction contracts, the engineer exercised an équita- 
ble discrétion to classify as loose rock material not strictiy wlthin the words 
of the spécifications, but which, because of the difflculty of excavating it 
should be paid for at the same rate, but that the engineer in this case 
arbitrarily and fraudulently refused to exercise any such discrétion. The biU 
further averred that the "défendants knew that complainants had subcon- 
tractors on parts of this work; that thèse subcontractors were paid monthly 
for the work done by them according to the estimate made monthly, less a 
retalned per cent held by the défendants. They were often paid directiy by 
the chief engineer from the monthly estimâtes given complainants, and com- 
plainants had a right to présume that on a final estimate they would be al- 
lowed a larger amount than was given in the monthly estimâtes. On the 
contrary, however, and as stated, they were eut down by the said chief en- 
gineer. By the monthly estimâtes they were Induced and compelled to pay 
thelr subcontractors the parts they were entitied to receive of the monthly 
estimâtes for the work done by them, and, If the final estimate of the chief 
engineer is i)ermitted to stand, it will leave the subcontractors largely In- 
debted to complainants; they having already received more than the engineer 
now says they were entitied to receive for aU the work done by them," by 
Bome $12,000. The answer contalned spécifie déniais of the averments of 
the biU that Cobb had ever agreed to classify chert as loose rock. It set 
out by way of explanatlon of the réduction of the final estimate below the 
monthly estimate, that one of the assistant engineers admitted that there 
were grave errors In his measurements and classifications, requiring a com- 
plète remeasurement and reclassiflcation, which showed a gross excess In 
both. Upon the question of overpayments by complainants to subcontractors 
due to the excessive mtinthly estimâtes, the averment of the answer was as 
folio ws: "Respondent does not know positively, but believes and charges, 
that no overpayments were made by complainants to subcontractors until 
complainants had notice of the errors in classification and measurements 
on the sections upon which corrections were made. But, however this may 
be, the contract provides that the monthly estimâtes should only be ap- 
proximate, and subject to correction, and by reason of this provision the 
complainants are preclnded from a recovery agalnst respondent on that 
accoimt. Again, respondent believes and charges that complainants well 
knew ail the while that the classifications on said sections were in violation 
of the contract and the instructions of the chief engineer, and for that reason 
there can be no recovery for any alleged overpayments to subcontractors." 
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The answer also averred that the complainants had acqulesced in and ac- 
cepted the chlef engineer's classification of the chert as the greater part of 
It earth. "Respondent agaln shows to your bonors that the contract provided 
that the railroad company should, during the progress of the work, pay com- 
plainants only 90 per cent on the monthly estimâtes, resenring the rest ontil 
Its final completion. SeTeral times during the progress of the -mark, with a 
full Irnowledge of the character of the classification being made, and the 
construction giyen the contract by the chief engineer, complainants, being 
in need of further payments to meet demands against them, applied for and 
received advances upon the retained per cent, and never once did they Inti- 
mate to respondent that anytliing -was due to them as now claimed, but 
they always applied for and received said payments as advances upon the 
retained per cent" Flnally, the respondent, in the answer, objected to the 
payment of the sum admitted to be due the complainants under the final 
estimate some $5,000, because it had been attached in the bands of the 
resjtondent company by credltors of complainants, and because it had been 
assigned by them to others, wbo had served notice of the asslgnment upon 
respondent 

Leech & Savage, for complainants. 
Bumey & Gholson, for défendant. 

Before TAFT and LUETON, Circuit Judges, and SEVEEENS, 
District Judge. 

TAFT, Circuit Judge (after stating the facts). The controverey 
which the complainants seek to màke in this case is whether proper 
measurements and classifications of the excavation and embaiik- 
ment done by the complainants under the contract entitle them to 
recover a large sum from the railroad company. One of the tenus 
of the contract is that the measurements and classifications of the 
chief engineer of the défendant, as contained in his final estimate, 
shall be conclusive of the amount to be paid by the company to the 
contractors, in the absence of fraud or mistake. It is conceded by 
both parties that the amount due according to the final estimate 
has been paid to the contractors, or their order, except $5,531.03, 
and this sum the company expresses its willingness to pay to those 
who may be now entitled to hâve it The authorities leave no 
doubt that construction contracts, in which the contractor stipulâtes 
that the engineer or architect of the owner shall flnally and conclu- 
eively décide, as between him and the owner, what amount of work 
has been done, and its character, and the amount to be paid there- 
for under the contract, are légal, and should be enforced. In such 
cases, after the work has been done, the contractor can recover noth- 
ing in excess of the amount found due by the engineer, unless he 
can make it appear that the engineer's décision was fraudulently 
made, or was founded on palpable mistake. Bailroad Oo. v. Price, 
138 U. S. 185, 11 Sup. et 290; Railroad Oo. v. March, 114 U. S. 
549, 5 Sup. et 1035; Sweeney v. TJ. S., 109 U. S. 618, 3 Sup. Ct 344; 
Kihlborg v. U. S., 97 U. S. 398; Fox v. Railroad Co., 3 Wall. Jr. 
243, 9 Fed. Cas. 627 (Case No. 5,010); Lewis t. Railroad Oo., 49 Ped. 
708; Ranger v. Railway Co., 5 H. L. Cas, 72; Waring v. Railway 
Ca, 7 Hare, 482; Mcintosh v. Railway Co., 2 De Gex & S. 758; Hill 
V. Railway Oo., 11 Jur. (N. S.) 192; Scott v. Corporation of Liver- 
pool, 28 Law J. Oh. 230; Herrick v. Railroad Co, 27 Vt 673; 2 
Wood, R. R 1138 et seq., and cases citedL 
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The £act that the contract at bar expressly stipulâtes that the 
décision shall not be conclusive in case of fraud or mistake does 
not vary its construction. The exception would be implied, if it 
were not expressed. The resuit is that, before the complainanta 
can establlsh their right to recover any sum over and above that 
allowed in thç final estimate, they must show that the engineer, in 
making his estimate, was guilty of fraud, or exhibited such an ar- 
bitrary and wanton disregard of the complainants' plain rights under 
the contract as to be the équivalent of fraud, or committed errors 
and mistakes to the complainants' préjudice so gross and palpa- 
ble as to leave no doubt in the mind of the court that grave injus- 
tice was thereby done to them. We proceed to examine the chief 
circumstances upon which the complainants rely to make such a 
case. The chief engineer was Capt. Cobb, of many years' expérience 
in railroad engineering, and quite familiar with the country through 
which the Une projected was to be built. His brother-in-law, Capt. 
Grracey, was interested in having the road built, both because it was 
supposed to be of advantage to Clarksville, where he lived, and be- 
cause he owned an iron mine which would be reached by the new 
line. He showed his interest by subscribing $10,000 for its con- 
struction. Cobb made the usual preliminary estimate of the amount 
of the necessary work and its cost, before the bids were taken. It is 
urged on behalf of complainants that Gracey's interest in securing 
the construction of the road led Cobb to make an unreasonably low 
estimate in order to induce the Louisville & Nashville Company 
to undertake the enterprise, and that, having reported such an esti- 
mate, he had a strong motive to vindicate his estimate by making 
the subséquent cost square with it This is one of those circum- 
stances proper to be considered in weighing évidence adduced to 
establish fraud, which dérives importance from the necessity, if any 
exists, for explaining the subséquent conduct of the person charged. 
It suggests a motive for unjust action. That is ail. The parti cular 
conduct of Cobb, the good faith of which has been chiefly attacked, 
was his classification of the material called "chert" by the com- 
plainants, and the first circumstance relied on by complainants is 
the statements of Cobb as to how he would classify this material 
before and after the contract was made. It might be signiflcant 
of a fraudulent purpose on his part if he deliberately agreed to 
classify a certain material as loose rock before the bids were made, 
to induce low bids, and subsequently gave it the much less lucrative 
classification of earth. But what does the évidence show? Cobb 
had been engineer in the construction of a railroad in Alabama 
called the "Birmingham Minerai," where, under a sîmilar contract, 
he had classified a material which was there called "chert" as loose 
rock for McTighe, one of the complainants, who was there the con- 
tracter. McTighe expressed the opinion to Cobb, after he had gone 
over the Clarksville Minerai line, that the same material would be 
found on it, and asked him how it would be classified. Cobb said 
he did not think the Birmingham chert would be found on the Clarks- 
ville line, but that if it was it would be classified as loose rock, 
as it was at Birmingham. Olearly there was no déception hère, 
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unless the fact is that the Binningham and CHarksvilIe material» 
are identical. There is a conflict upon this point, but the great 
weight of the évidence shows a marked différence between the two. 
Again, it is charged that Cobb frequently agreed, during the prog- 
ress of the worlt, to classify this so-called chert as loose rock. The 
évidence in regard to thèse statements is quite conflicting, and yet 
the différences are net incapable of reconciliation. J. H. McTighe, 
one of the complainants, was their chief witness. He says that the 
Word to "classify" a material is to place it either in the loose-rock 
or solid-rock class; that when any material is to be treated as earth, 
under the spécifications, it is not called "classified material." His 
further examiaation disclosed that when a percentage of a material 
was put in the loose-rock class he considered it classified. There is 
no doubt that the contractors were constantly complaining of the 
diflOiculty of excavating this chert, and insisting to Cobb that it should 
be classified as loose rock. There is no doubt, also, that Cobb 
agreed to give them a fair classification. They probably under- 
stood this to mean that he would give them a classification by which 
a good percentage of the chert should be rated as loose rock. Cobb 
testifies that he said he would give them a fair classification nnder 
the spécifications. McTighe admits that he frequently referred to 
the spécifications as his g\iide. Other witnesses for complainants 
say that he only assured them that they would not lose money by 
the work. Cobb says that especial complaint was made of the 
classification of Neblett, assistant engineer in charge of the south- 
end division or residency and the Vanleer Spur, and that he agreed 
to go over the work, and himself classify the material; that he did 
so, and raised the percentage of loose rock, — a statement which does 
not seem to be contradicted iu the record. On the whole case, we 
think it reasonably clear that Cobb's assurances to the contractors 
were that he would give a reasonable and fair classification of the 
material, rather than that he would give them any spécifie per- 
centage of loose rock. The extravagant statement of the bill, and 
of one or two of complainants' witnesses, that he agreed to classify 
ail chert as loose rock, falls of its own weight, and is entirely at 
variance with the course of the complainants in continuing the work 
under estimâtes from month to month ia which a large per cent, 
of the chert was classified as earth. Cobb admits that he instructed 
his assistants that they should classify nothing of the chert as 
loose rock, except so much of it as was boulders, or detached masses 
of rock measuring over one cubic foot in size. This is said to be a 
gross violation of complainants' rights under the contract "Earth" 
was defined by the contract to be "clay, sand, gravel, loam, decom- 
posed rock and slate, stone and boulders containing less than one 
cubic foot, indurate clay, cément, gravel, and ail other material of 
any earthly kind." "Loose rock" was defined to be "ail boulders 
and detached masses of rock measuring over one cubic foot, and 
less than one cubic yard; also slate, coal, shale, soft friable sand- 
stone, and soapstone, and ail other materials except solid sandstone 
and limestone in place, and those described above as earth; also 
Btratified stone in layers six inches thick and under, separated by 
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strata of clay." Now, if this chert, so-called, was made up of 
bouldel^ or pièces of rock mixed in with clay, decomposed rock, or 
other materiàl of an earthy kind, then the earthy material waa to 
be classtfled as earth, and boulders or detached rock masses or stones 
were to be classified as earth or loose rock, as each boulder or maas 
of rock was less or greater in size tban one cubic foot If cbert did 
not contain earthy material in any substantial quantity, then, onder 
the residuary phrase of the loose-rock clause, it should hâve been 
classified — ail of it — as loose rock. What, then, was this Clarks- 
ville chert? There is much évidence in the record to show the 
difBculty with which it conld be worked. Except as this may 
reflect on the question whether the material is earthy, or not, it has 
no relevancy to the discussion. There is nothing in the contract 
authorizing the court or the engineer to classify material according 
to the difflculty of handling it. It may hâve been — ^it doubtless was 
— the intention of the parties so to deflne the classes of material that 
the earth class should contain materials more easily excavated than 
loose rock, but we must présume that, for the very purpose of avoid- 
ing a discussion as to diflQculty in handling, speciflo description of 
the différent materials was inserted. The weight of the évidence 
shows that a large part of the ao-called chert was of earthy material, 
as deflned by the contract The witnesses for the company say that 
the material is made up of clay in which are mixed boulders or 
pièces of flint varying much in size. Several witnesses for the 
complainants say that the material is rotten or decomposed lime* 
stone, with flint masses interspersed through it Now, rotton lime* 
stone seems to be tucluded in the tenu used in the earth clause <rf 
the contract "decomposed rock." But it is not material how the 
weight of the évidence may be upon this point, unless it shall appear 
that it is so overwhelmingly with the complainants as to give rea- 
sons for thinking that Cîobb's judgment was biased, partial, and con- 
sciously unjust. The parties agreed that Cobb should décide this 
very point He has decided it When it appears that the évidence 
to sustain his conclusion is strong and creditable, the fact that the 
court might, by a nice weighing of ail the évidence, reach a différent 
conclusion, is not of importance. Having, with good reason, decided 
that chert was largely composed of earthy material, his instructions 
to his assistants not to classify any chert as loose rock, except that 
part of it composed of boulders or detached masses of rock exceed- 
ing one cubic foot in size, were in accordance with a proper and 
légal construction of the spécifications, and cannot now be made the 
subject of complaint Much was said in the brief and argument of 
counsel for complainants conceming a custom prevailing in the 
exécution of such railroad contracts as this one, by which the en- 
gineer exercises an équitable discrétion in his classification to départ 
from the letter of the spécifications, and to allow the contractor 
quaBtities of material under the higher classes based on the difftoulty 
of the work. That évidence of custom may be introduced to show 
anthority of an agent, or to throw light upon the construction of 
a contract, is well settled. Before it can hâve any effect, however, 
the évidence must disclose a custom reasonable, notorions, and well 
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defined. Insurance Co. v. Waterman, 6 U. S. App. 549, 4 0. 0. A. 
600, 54 Fed. 839. And no custom is permitted to prevail over the 
express words of the contract Smith v. Society,* 65 Ped. 765. We 
think the évidence relied on does not show a certain and well-defined 
custom, and that the custom claimed is in conflict with the terms 
of the written contract Of course, the classification of material 
cannot be mathematically exact, in the constiniction of railway 
Works. The engineer must use Ms judgment or discrétion in eati- 
mating the percentage of loose rock or earth in any excavation; 
but that he may, under the terms of a contract like the one hère, 
deliberately ignore the spécifications, and substitute for them loose 
and undefiaed considérations of equity and justice, in fixing the 
amount to be paid for différent materials, cannot be conceded. But 
suppose such a custMn were to prevail; it would amount only to 
a permission to the engineer to départ from the spécifications, or 
not, as he should deem proper; otiierwise it would not be a dia- 
cretionary power. How can the contractors complain if, in the exer- 
cise of such discrétion, he adhères to the spécifications? 

Another circumstance relied upon by the complainants to show 
that the final estimate of Cobb should not be regarded as conclusive 
is that he made a material réduction in the measurements, and a 
material change in the classifications, as they appeared in the 
monthly estimâtes for July and August. Each monthly estimate 
contained a statement of the entire work done under the contract, 
in units of quaatity and class, from the beginning. Deducting the 
amount shown in the préviens monthly estimate gave the work done 
during the current month. The record shows that the amount of 
work credited to the contractors by the estimate given at the end 
of July, 1891, was greater in money value by some |20,000 than that 
allowed in the final estimate; and this although the work done in 
August, 1891, to complète the job, was not inconsiderable. This 
calls for explanation. The Une was divided into three residencies 
or divisions. The south end and the Vanleer Spur were in charge 
of Assistant Engineer Neblett The north end was divided be- 
tween Assistant Engineers Grundy and Mills. When the July esti- 
mate was returned, Cobb says that he became convinced that the 
loose rock returned on the north end was an overclassiflcation. 
He thereupon went over Grundy's residency with him, and in détail 
discussed his classification, learning from him that he had not 
adhered to the spécifications, in deciding what was to be classed as 
loose rock, but had exercised what he regarded as an équitable dis- 
crétion to soften the harshness of the spécifications in the con- 
tractor's f avor. He returned 55,608 yards of loose rock and 102,581 
yards of earth excavated on his residency. Cobb reduced the loose 
rock to 29,585 yards, and increased the earth to 128,331, — a réduc- 
tion in money eamed by the contractor of about Î6,565. In the 
case of Mills, Cobb went over his division with him, and in com- 
paring amounts, Mills admitted that he had overclassified the loose 
rock in the "big ouf wbich was on his residency, and that he had 
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gÎTeû Cobb the wrong amounts, in calling Ms figures for loose rock. 
It turned out, inoreoyer, from Mills' own written confession, tliat lie 
had destroyed Ms own note book, because it would not verify his 
returns, and that àe was unable to make a correct final estimate. 
Cobb tben took Grundy, aad went over Mills' division himself, made 
ail the measurements, and reclassified the work, and made his final 
estimate. Complainants employed two engineers to go over the 
work, to make measurements and classifications; and their figures, 
as a whole, greatly exceed Cobb's. The company also employed 
two engineers to go over the work, and their measurements and 
classification are quite far below Cobb's. The latter make two esti- 
mâtes, the one based on a strict classification, according to the 
spécifications, and the other on a so-called équitable classification, 
in which the définitions of "earth" and "loose rock" in the contraot 
are not exactly followed. Both estimâtes show much less money 
earned by the contractors than Cobb's final estimate. 

On the whole case, there is nothing at ail to impeach the good 
faith of Cobb in making his final estimate. He did say to the con- 
tractors that he would recommend the payment of some f 16,000 
more than his final estimate by the company to them, because 
the spécifications worked harshly against them, on condition that 
they would accept it as a finaJity. He says this was in accordance 
with his practice of requiring the «ontractors to live up to the 
spécifications, and of then relieving them from any hardship by 
recommending to the company the payment of a lump sum in addi- 
tion to the estimate made according to the contract, — a practice 
much more reasonable and safe than the one which the complain- 
ants hère seek to establish as a custom. The contract speciflcally 
provided that the engineer, in making his final estimate, should not 
be bound by quantities in the monthly estimâtes; so that, in revis- 
ing the entire work, Cobb was only doing what the contract con- 
templated; and, as no bad faith or palpable error appears in his 
measurements and classification, we think that the final estimate 
must be regarded as conclusive, except in the respects now to be 
discussed. 

In the course of the work, Mundy, one of the complainants, who 
was also a subcontractor, absconded, leaving many creditors. Com- 
plainants gave a chattel mortgage to secure a considérable indebted- 
ness. Both occurrences led to attachments and injunctions, which 
much embarrassed complainants in the fulfillment of the contract. 
In an adjustment between the attaching creditors, the company, 
and the complainants, it was arranged that Cobb should draw the 
amount due on each monthly estimate, and then pay out the same 
to the subcontractors, mater ial men, and other creditors, on the or- 
der of complainants. This was doue. It waa very important to 
the company that the subcontractors and laborers should be paid, 
so that the work might progress, and several provisions of the 
original contract were evidently inserted to prevent interruptions 
from a failure of the principal contractors to pay their debts. Thus 
the principal contractors, to promote good order among the laborers, 
bound themselves in the contract to give assurance to the laborers 
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of full payment of theit wâges. It is further provided that if, out 
of any monthly estimate paid to the contractors, they fail to pay the 
wages of the laborers for that month, it shall be at the discrétion 
of the engineer theredf ter to provide for the payment of the laborera 
for each month out of the estimate for the month, according to 
such rule as he shall prescribe. When the July estimate was made 
up by the assistant engineers, and signed by Cobb, he expressed 
the opinion that it was an excessive allowance, and would hâve to 
be reduced. This came to the ears of the contractors, who visited 
Cobb, and said that they did not wish to give orders in f avor of sab- 
contractors on the basis of a monthly estimate, when, by a final esti- 
mate, it might appear that they had paid more than the subcontract- 
ors were entitled to. Cobb says he was then of opinion that the 
réduction could not be enough to lead to such a resuit, assured them 
pf this, and even guarantied that Gluinn and Shippey might safely 
be paid some $2,500. It also appears that he thought the August 
estimâtes would hâve to be reduced, and that he then had reason- 
able ground to suspect that Mills' work was wholly unreliable. 
Nevertheless, he went on with payments to subcontractors on the 
orders of the principal contractors to the extent of $12,114.72 more 
than his final estimate showed to be due to them from the principal 
contractera Some question is made of the sufBciency of the évi- 
dence to show that the overpayments by the complainants to their 
subcontractors amountèd to so large a sum. McTighe, who testi- 
fies positively to the sum above stated, gave détails in respect to but 
two or three of his subcontractors, — presumably, because he was 
not inquired of as to the rest The sum overpaid to thèse par- 
ticular subcontractors was only about 25 per cent of the amount 
stated by him to be the aggregate of complainants' overpayments. 
He was not cross-examined upon the subject, and no ground appears 
for discrediting his positive testimony concerning the aggregate 
amount The engineer by the provisions in the contract, and by the 
subséquent arrangement between the company, the complainants, 
and their creditors, was given authority to act for the company in 
securing payments by the complainants to their subcontractors and 
laborers. When, therefore, he gave the complainants assurances 
that the monthly estimâtes would not be so reduced by the final 
estimate as to make it possible that payments to their subcontract- 
ors on the basis of the monthly estimâtes should turn out to be over- 
payments, the company became estopped to claim such a réduction 
of the monthly estimâtes as would subject the principal contractors 
to loss thereby. 

It is suggested that the principal contractors knew of the over- 
classiflcation and overmeasurement There is nothing to show 
this. They claimed then, and they claim now, that justice waa not 
done them, even in the monthly estimâtes, in respect either of classi- 
fication or measurement 

Again, it is pressed upon us that in retuming the final estimate 
the engineer was an arbitrator; that he did not more represent the 
company than the contracter in making it; and, therefore, that the 
company could not be estopped by his act in tte capacity of arbi- 
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trator, any more than a party to a lawsait oonld be estopped by a 
misleading judgment of a court, which the same court should sub- 
sequently reverse. It may be doubted whether the engineer occu- 
piesthe position of indifférence between the parties which this argu- 
ment assumes. In a leading case in England (that of Ranger v. 
Eailway Co., 5 H. L. Cas. 72), a controversy arose as to the conclusive- 
ness of the décision of the engineer of the company upon a disputed 
point arising in the exécution of a construction contract, by the 
tenus of which the engineer was finally to décide it It was sought 
to impeach the décision on the ground that the engineer was a 
shareholdep in the company. The House of Lords held that this 
could not be doue, because he did not hold an indiffèrent position 
between the parties, and they both knew this when the contract was 
made. He was not a judge, but the représentative of one party, 
in whose décision the other had been willing to acquiesce, and had 
stipulated to do so. Of course, such a stipulation carries with it an 
implied condition that the agent of the company shall be guilty 
neither oî fraud nor gross mistalie; but, by his assumption of a 
quasi judicial function, his employer does not cease to be responsible 
for his acts in that capacity, because it is well settled that his failure 
to act, or his fraud in acting, estops the company from relying on 
the condition of the contract that money shall only be due under 
the contract upon his certificate. Waring v. Railway Co., 7 Hare, 
482; Mcintosh v. Railway Co., 2 De Gex & S. 758. We are clearly 
of opinion that the respondent company is estopped to claim any ré- 
duction from the July and August estimâtes which will involve the 
contractors in loss due to the making of payments to subcontract- 
ors on the basis of the monthly estimâtes. It foUows that on this 
account the complainants are entitled to recover $12,114.72. 

It appears to be conceded that, by a mistake, the complainants 
were not allowed, in the final estimate, $170 for clearing the middle 
division of the line, upon which their work was subsequently 
stopped, and $675.42 for extra work not covered by the contract. 
Only $200 was claimed for extra work in the bill, but the complainr 
ants should hâve leave from the circuit court to amend their bill to 
accord with the undisputed évidence. 

The amounts due the complainants, therefore, are as follows: 

Due by final estimate $ 5,531 03 

Clearing 170 00 

Extra work 675 42 

Overpayments to subcontractors 12,114 72 

$18,491 17 

Thèse amounts should bear interest from the date of the final esti- 
mate. It is claiïaed by the respondent company that notices of at- 
tachments and assignments served upon them make it da,ngerou8 
for them to pay this sum to complainants. They may be protected 
by bringing in ail persons claiming an interest in the f und as parties 
to the action; and the decree to be entered below should provide 
that a payment of the sum due into the registry of the court, with 
interest until the day of payment, will satisfy the same. The de- 
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crée of the circuit court is modified in accordance with this opinloiL 
The costs of appeal will be divided. The oost» in the circuit court 
wil] be taxed to the railroad company. 



TEUMAN T. WEED et al. 

(Circuit Court of Appeals, Thlrd Circuit May 14, 1895.) 

No. 17. 

MOBTGAQES— Rkcokding — Pennstlvania Statutb OF 171B. 

One W., in 1878, mortgaged certain landB to T. In 1882 W. died, 
leaving a will, by wlilcli lie gave ail hls property, including the mort- 
gaged lands, to one M., in trust to carry on business, mailing the trust 
estate liable for the debts of such business. M. contracted debts to an 
amount largely in excess of'the value of the trust estate, crédit having 
been given on the falth of such estate. In 1893, after the trust estate 
had become insolvent, and after M. had been removéd and a new trustée 
appointed, the mortgage to T. was recorded for the flrst time. Bêlé, that 
such mortgage was withln the mischlef of the Pennsylvania statute of 
May 28, 1715 (section 8), requiring mortgages to be recorded withln six 
months after exécution, and was invalid. 

In Error to the Circuit Cîourt of the United States for the West- 
ern District of Pennsylvania. 

This was an action of scire f acias on a mortgage by Emily M. Tru- 
man against Lucy T. Weed and others. The circuit court gave 
judgment for the défendants. Plaintiflf brings error. 

C. La Eue Munson (Addison Candor and Rodney A- Mercur, with 
him), for plaintifE in error. 

Seth T. McCormick (Henry C. McOormick, with him), for défend- 
ants in error. 

Before DALLAS, Ou-cuit Judge, and GEEEN and BUFPINGTON, 
District Judges. 

DALLAS, Circuit Judge. This was an action of scire facias on 
a mortgage which was dated October 10, 1878, but was not recorded 
until August 5, 1893. The court below held that this mortgage, 
because of the delay in recording it, was invalid, and therefore, 
upon points reserved, éntered judgment for the défendants. The 
material facts and circumstances of the case were well stated by 
the leamed trial judge, as follows: 

"Although the mortgage in suit was exeented and delivered on October 
10, 1878, it was not recorded until August 5, 1893. The mortgagor, Fred- 
erick R. Weed, dled on April 1, 1882, leaving a will, by which he devised 
ail his estate, real and personal, to Mills B. Weed in trust, with power to 
•possess, hold, and manage the same, and conduct and carry on business, 
and trade, barter, buy, and sell in and for ail things that pertaln to the 
sald estate and its business or its products, and make such investments 
and purchases of other property, real or Personal, as he may deem best for 
the Interests of the trust hereby created,' etc. Mills B. Weed accepted and 
entered upon the duties of this trust, and, in the exécution thereof, conducted 
several kinds of business which his testator had carried on, until the montta 
of March, 1891, when he suspended payment of his obligations. In thua 
carrying on business under the powers conferred by said will, the trustée 
contracted debts which at the time of hls faiiure, in March, 1891, amounted 
to about $250,000. The value of ail the real and Personal estate so devised 
and bequeathed to the trustée was tben (March, 1891) O'f the value of about 
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the.sum of $150,000 only. The trustée vras then personally Insolvent He 
w^s not then nqr thereafter personally possessed of any property. 

"The suprême court of Pennsylvania had occasion to conslder the wlll of 
Frederick R. Weed, and to détermine the relation of the trust credltors to 
the trust estate and the duty of the trustées to the trust creditors, in the 
cases of Woddrop v. Weed, 154 Pa. St 307, 26 Aa 375, and Young v. Weed, 
154 Pa. St 316, 26 Atl. 420. The court then said: 

" 'While the wife and the others are named in the will as cestuis que 
trustent, there came into existence, by reason of the power of the trustée, 
the estate embarbed in trade, and the crédit given the trust estate in the 
business, a class of persons whom equity in cases of Insolvency will protect 
by the préservation of the trust property from destruction or dissipation. 
This equity has its foundation in the estate which is embarked, and to 
which crédit has been given.' 154 Pa. St 312, 26 Atl. 375. 

" 'The trust estate is primarily liable for the debts contracted upon the faith 
of it. As it is insolvent, and the trustée, as the master finds, is also in- 
solvent, he became a trustée for its creditors.' 154 Pa. St 313, 26 Atl. 375. 

" The purpose of the trust was to conduct and carry on the business, and 
by the insolvency this purpose was at an end. Such belng the case, the 
duty of the trustée was to file hls account and terminate the trust by the 
distribution of Its assets among the credltors pro rata.' 154 Pa. St. 313, 
26 Àtl. 375. 

"Speaking of the attempt of Mills B. Weed as executor of the will of Fred- 
erick R. Weed to waive the flve-years statutory limitation of the lien of a 
debt of the testa tor, the court said: 

" 'In the présent case the lien upon the property in question had expired 
by opération of law, and Mills B. Weed, as trustée, held it free from it, for 
the beneflt of the trust estate. The estate belng insolvent, and the rights of 
the creditors in conséquence of it having intervened, he had no right as a 
trustée to waive the opération of the statute, and thus restore the lien. 
As the title to this property has vested In the trustée free from the lien 
of this debt, as the rights of credltors to It as part of the trust estate had 
intervened, a confession of judgment by him as executor could not re-estab- 
lish this lien that had ceased to exist against it' 154 Pa. St 321, 26 Atl. 420. 

"On April 22, 1893, the court of common pleas of Lycoming county removed 
Mills B. Weed from his said trust, and on April 29, 1893, appointed in hls 
place J. C. Hill as trustée. The efCect of the adjudication by the suprême 
court of Pennsylvania Is that the land against which this scire facias is 
directed, as part of the trust estate devised to Mills B. Weed, is bound for 
the debts created by the trustée in carrying out the provisions of the will of 
Frederick R. Weed; and, by the action of the court of common pleas, J. C. 
Hill became Invested with the légal title to the land for the purpose of the 
sale thereof and the distribution of the proceeds among the trust creditors 
pro rata. Now, it was not until August 5, 1893, after Hill's appointment as 
trustée, when the land was in gremio legis, that the Truman mortgage, which 
had laid dormant for nearly 15 years, was put on record. There is no évi- 
dence of prier knowledge of it by Mills B. Weed, or by any of the trust 
credltors. Presumably, both the trustée and trust creditors acted in ignorance 
of its existence." 

The provisions of the Pennsylvania recording acts which hâve 
been discussed by counsel are as foUovrs: 

Act May 28, 1715 (1 Smith's Lavi's, 95; 1 Brightly's Purd. Dig., 
llthEd.,p. 587,pl.ll9): 

"Sec. 8. No deed or mortgage, or defeaslble deed In the nature of mort- 
gages, hereafter to be made, shall be good or sufliclent to convey or pass any 
freehold or Inherltance, or to grant any estate therein for life or years, 
uuless such deed be acknowledged or proved, and recorded witbin six 
months after the date thereof, where such lands lie, aa hereinbefore directed 
for other deeds." 

Act March 18, 1775 (1 Smith's Laws, 422; 1 Brightly's Purd. Dig., 
llthEd., p. 583, pi. 94): 
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"Section 1. Ali deeds and conveyances which, from after the publication 
hereof, shall be made and executed wlthln this province, of or concernlng 
any lands, tenements or bereditaments In this province, or whereby the cMiina 
uiay be any way affected In law or equity, shall be acknowledged by one of 
the grantors or bargainors, or proved by one or more of the subscrlblng 
wltnesses to such deed, before one of the judges of the suprême court, or 
before one of the justices of the court of common pleas of the county where 
the lands conveyed lie, and shall be recorded In the office for recording of 
deeds In the county where such lands or heredltaments are lylng and 
being, wlthin six months after the exécution of such deeds and convey- 
ances; and every such deed and conveyance that shall, at any tlme after 
the publication hereof, be made and executed, and whlch shall not be 
proved and recorded as aforesald, shall be adjudged fraudulent and vold 
against any subséquent purchaser or mortgagee for valuable considération, 
unless such deed or conveyance be recorded as aforesald, before the proving 
and recording of the deed or conveyance under whlch such subséquent pur- 
chaser or mortgagee shall claim." 

Act March 28, 1820 (7 Smith's Laws, 303; Brightly'a Purd. Dig., 
llthEd., p.588, pi. 122): 

"Section 1. Ail mortgages, or defeaslble deeds In the nature of mort- 
gages, made or to be made or executed for any lands, tenements or heredlta- 
ments wlthln this commonwealth, shall hâve priorlty according to the date 
of recording the same, wlthout regard to the tlme of maklng or executlng 
such deeds; and It shall be the duty of the recorder to endorse the time 
upon the mortgages or defeaslble deeds when left for record, and to num- 
ber the same according to the time when they are left for record, and if 
two or more left upon the same day, they shall hâve priorlty according to 
the time they are left at the otflee for record; and no mortgage or defeaslble 
deed in the nature of a mortgage, shall be a lien, untU such mortgage or 
defeaslble deed shall hâve been recorded, or left for record as aforesald; 
Provided, that no mortgage given for the purchase-money of the land so 
mortgaged, shall be afCected by the passage of this act, if the same be 
recorded wlthln sixty days from the exécution thereof." 

The act of 1715, in its eighth section, relates only to mortgages or 
defeaslble deeds, and, as to them only, makes recording a condition 
of title. The act of 1775, for the first time, required that absolute 
deeds should be recorded (Powers v. JIcFerran, 2 Serg. & R 47; 
Keller v. Nutz, 5 Serg. & E. 252; Kingston v. Lesley, 10 Serg. & E. 
389), and made their vaJidity, as against subséquent conveyances or 
mortgages, dépendent upon priority of record. The purposes of 
the two acts were différent. In Burke v. Allen, 3 Yeates, 355, they 
were contrasted, and the court said: 

"There Is no appearance In any part of the act [of 1775] of any Intention, of 
the leg;islature to make any altération of the former act [of 1715] as to the 
Invalidity of mortgages not recorded within the six months." 

In Souder t. Morrow, 33 Pa. St. 84, it was, however, subsequently 
held that a mortgage, although not recorded until after the expira- 
tion of six months from its date, is good, as against an absolute deed 
of later date, if the mortgage be first of record. This décision, it 
is claimèd, conflicts with the others to which we hâve referred. But 
it seems to hâve been made without consulting them. They were not 
mentioned either by eounsel or by the court, and the act of 1715 was 
either overlooked or was regarded as inapplicable. The judgment 
was based solely upon the act of 1775, which, it was said, supplied 
"the very law" of the case. The only question which appears to 
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have been considered was whether the benefit of that act, notwith- 
standing its restrictive désignation of subséquent conveyancea or 
mortgages, could be extended to a prior mortgage, and it was held 
that it could be; but, as lias been already said, the point that the 
particular mortgage there involved was void under the act of 1715 
was not taken, nor had it arisen or been discussed in any of the casea 
which counsel there cited, and which were said by the court to 
"cover the whole case." Under thèse circumstances, we must dé- 
cline to regard Souder v. Morrow as overruling Burke v. Allen, or 
as authority for tihe proposition (which in that case was distinctly 
negatived, and in Souder v. Morrow was neither expressly affirmed 
nor advisedly accepted) that the eighth section of the act of 1715 
was abrogated by the act of 1775. It is the uniform course of the 
State décisions by which in such matters this court should be guid- 
ed, and not by one of them, though the latest, in which the judges, 
without at ail considering the same question, but with référence 
solely to a distinct and différent one, were led to a conclusion which 
occasioned an auomalous resuit. Townsend v. Todd, 91 U. S. 453. 
In Fries v. Null, too, when flrst argued (154 Pa. St. 573, 26 Atl. 554), 
none of the cases which had dealt with the act of 1775 in connection 
with the act of 1715 were referred to; but, again, the last-men- 
tioned act was left entirely out of view. As in Souder v. Morrow, 
the parties litigant were "purchasers or mortgagees," contending for 
priority; and, as to them, it was held that, under the act of 1775, 
a mortgage recorded after six months was entitled to préférence 
over a deed recorded subsequently, though within six months; but 
whether any estate would pass by a mortgage not recorded as re- 
quired by the act of 1715 was not considered. It was said, with re- 
gard to the act of 1775, "that it is the flrst recording that gives the 
préférence"; but that, by the act of 1715, the recording of a mort- 
gage within six months is requisite to make it "good and sufficient 
* * * to pass any estate," was not adverted to. Souder v. Mor- 
row was followed, but that case, as we have seen, was equally silent 
upon the particular subject with which we are now concerned, and 
to that subject the other cases which were mentioned by the court 
have no relevancy. They were not cases of mortgages or defeasible 
deeds. Manifestly, in Pries v. Null (when flrst decided), as well as 
in Souder v. Morrow, the act of 1715 was not in contemplation. 
But Fries v. Null was reargued (158 Pa. St. 16, 27 Atl. 867), and, at- 
tention being then directed to the décision in Burke v. Allen, the 
court said, not that it was incorrect, but that it was not applicable. 
If, however, Burke v. Allen had been disapproved in Fries v. Null, 
the latter case would not be controlling in the présent one. The 
rights of thèse parties had accrued at a time when Burke v. Allen 
was authoritative, and therefore its rejection thereafter by the state 
court would not have prevented its application by this tribunal to 
the controversy which it is now called upon to décide. Burgess v. 
Seligman, 107 U. S. 33, 2 Sup. Ot. 10; Bûcher v. Eailroad Co., 125 
V. 8. 584, 8 Sup. et 974. 

The act of 1820 made no change in the act of 1715. In Pries ¥. 
Null, 158 Pa. St. 16, 27 Atl. 867, it was said: 
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"Nor is the act of 1820 at ail applicable to thèse parties or to thelr contro- 
versy. Of course, as between opposing mortgages, there Is no lien except 
from the date of record." 

This remark was made with especial référence to the act of 1775, 
but it is no less cogent when related to the act of 1715. It quite as 
effectually disposes of the act of 1820 in the présent case as in that 
in which it was made. 

The earnest and able argument of counsel for the plaintiff in error 
npon the effect of the cases we hâve discussed has induced their 
careful examination, but the view we hâve taken of them is, we are 
convinced, the only reasonable one; and in this we are confirmed 
by the fact that in other Pennsylvania décisions (about to be re- 
ferred to) it has been assumed that the eighth section of the act of 
1715 was not affected by the subséquent législation, but that the 
only question was as to its applicability to particular cases. Noth- 
ing could be plainer than the meaning of the section of the act of 
1715 upon which, as we hâve now shown, this cause must be de- 
termined. It could not be made more clear by the substitution of 
any other language for that in which it is couched. As it concerns 
the présent case, it is: No mortgage shall pass any estate unless 
recorded within six months after the date thereof. To apply this 
provision to the mortgage in suit is to extinguish that mortgage. 
But it is contended that it should not be applied in this case, and, to 
maintain that contention, counsel hâve cited several adjudications 
of the suprême court of Pennsylvania, which we hâve attentively 
read, but need not refer to in détail. It appears from them that, 
under the familiar rule that statutes are to be so construed as 
to suppress the mischief and advance the remedy, it has been held 
that, where no one is injuriously affected by failure to record, the 
mischief intended to be remedied is not présent; and that, therefore, 
regard being had to the spirit of the enactment, the omission to 
comply with its requirement is, in such cases, not fatal. "The mort- 
gagor is not hurt, neither is a subséquent purchaser or mortgagee 
with notice, nor a judgment créditer who gave crédit with the un- 
recorded mortgage before his eyes; and, were they enabled to de- 
stroy the rights of the mortgagee, their doing so would be a fraud 
upon him." It has been only where "no one was hurt" that the 
courts hâve "felt at liberty to construe the statute according to its 
spirit and design, rather than its letter." Appeal of Britton, 45 Pa. 
St 172. And though, in such cases only, "the letter of the law gives 
way to promote the equity of the spiri^ still an unrecorded mort- 
gage is a f orbidden thing." Appeal of Nice, 54 Pa. St 200. 

We hâve, we think, correctly indicated the reasoning and eflect 
of ail the Pennsylvania authorities upon this subject; but, if there 
was any oonflict among them, this court would be at liberty to 
adopt, and would not hesitate to apply to the facts disclosed by this 
record, the observations made by Lord Ellenborough in King v. 
Inhabitants of Leek Wootton, 16 East, 118, that, "where there are 
conflicting décisions upon the construction of a statute, the court 
must refer to that which is and ought to be the source of ail such 
décisions; that is, the words of the statute itself." The PennsyJ- 
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vania décisions, however, do not, according to our understanding of 
them, lend any support to the position of the plaintifE in error. Tlie 
défendants in error would be grievously "liurt" if tlie letter of the 
law were to be set aside in this case, aud an unrecorded mortgage — "a 
forbidden thing" — were suffered to prevail against them. It clearly 
appears from the statement which we hâve extracted from the opin- 
ion of the court below that neither the trust creditors nor Mills B. 
Weed were mère volunteers. By the former, crédit was given to 
the trust estate, in good faith, and without notice of the unrecorded 
mortgage; and, by the latter, services were rendered and pecuniary 
responsibility assumed, witliout knowledge of its existence. To 
permit it to deprive them of the whole or any part of the property 
upon which the state of the record justly entitled them to rely, would 
not be to equitably construe the statute, but to deny its protection 
to innocent and meritorious parties, and this at the instance of the 
représentative of a mortgagee, whose demand to be relieved from 
the conséquences of the failure to comply with the terms of the act 
is not supported by any considération of justice or equity. 

There is no force in the objection which was interposed in the 
court below, that the défense set up is an équitable one. It clearly 
is not The point does not call for discussion hère. It was cor- 
rectly decided by the court below, and what the learned judge of 
that court said upon the subject in the opinion which he filed, is en- 
tirely satisfactory and amply suffioient The judgment is afflrmed. 
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(Circuit Court of Appeals, Ninth Circuit February 4, 1895.) 

No. 147. 

Statctks— Intbkpbetation— RArLROAD Land Qbants. 
^ Cottgress, In 1870, passed an act entitled "An act grantlng lands to ald 
In the construction of a rallroad and telegraph Itne from P. to A. and M., 
In the state of Oregon." The flrst Bectlon granted certain lands, adjacent 
to the Une, and wlthln 20 miles from It, "for the purpose of aidlng in the 
construction of a railroad aïid telegraph Une from P. to A., and from a 
Bultable point of Junctlon, near F., to the Y. river, near M." F. lay nearlji 
due west from P., and in the gênerai direction of a road from P. to A. 
M. lay nearly due south from F., and entirely ont of the Une from P. to 
A. The road was bullt from P. to F., and thence nearly at a rlght angle 
from F. to M. No other part of the road havlng been bullt wlthln the 
tlme flxed by the grantlng act, congress passed an act forfeiting the 
granted lands adjacent to the Incompleted part of the road. The secretary 
of the Interior, in designating the lands to which the forfeiture appUed, 
treated the Unes of track from P. to F. and from M. to F. as separate 
roads, and the adjacent lands as bounded by Unes drawn north and west 
at rlght angles to the tracks at F., exduding a quadrant adjacent to ^e 
corner at F. HM, that the act of congress contemplated only a single 
road, of which the Une from F. to M. was a part, and hence that the landa 
adjacent to the corner at F., where the road tumed, were not forfelted. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Oregon. 
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This was a suit by the United States against the Oregon Central 
Railroad Company and the Oregon & California Eaiiroad Company 
to enjoin them from asserting title to certain lands claimed to hâve 
been forfeited. The circuit court rendered a decree for the com- 
plainant. 57 Fed. 426. Défendants appeal. 

This is an action brought by the United States against the railroad com- 
panies to enjoin them, and ail persons claiming under them, from asserting 
title to the lands described in the complaint, which were granted by the gov- 
ernment to the Oregon Central Railroad Company, and assigned by the latter 
to the Oregon & California Railroad Company, and claimed by the United 
States to baye been forfeited. The défendant companies answered the bill, 
and filed a cross bill to quiet their title to the lands. The grantlng act was 
approved May 4, 1870, and is as foUows: 

"That for the purpose of aiding in the construction of a railroad and tele- 
graph Une from Portland to Astorla, and from a suitable point of junction 
near Forest Grove to the ïamkill river, near McMlnnville, in the state of 
Oregon, there is hereby granted to the Oregon Central Railroad Company, 
now engaged in constructlng the said road, and to their successors and as- 
signs, the right-of-way through the public lands of the width of one hundred 
feet on each side of said road, and the right to take from the adjacent public 
lands materials for constructlng said roaîd, and also the necessary lands for 
dépôts, stations, sidetracks, and other needfol uses in operating the road, 
not exceeding forty acres at any one place; and, also, each alternate section 
of the public lands, not minerai, exceptlng coal or Iron lands, deslgnated by 
odd numbers nearest to said road, to the amount of ten such alternate sec- 
tions per mile, on each side thereof, not otherwlse dlsposed of or reserved 
or held by valld pre-emption or homestead right at the time of the passage 
of this act And in case the quantity of ten full sections per mile cannot be 
found on each side of said road, withln the said limits of twenty miles, 
other lands designated as aforesaid shall be selected under the direction of 
the secretary of the Interior on elther side of any part of said road nearest 
to and not more than twenty-flve miles from the track of said road to make 
up such deflclency. 

"Sec. 2. And be It further enacted, tJiat the commissioner of the gênerai 
land office shall cause the lands along the Une of the Said railroad to be sur- 
veyed wlth ail convenient speed. And whenever and as often as the said 
Company shall file with the secretary of the Interior maps of the survey and 
location of twenty or more miles of said road, the said secretary shall cause 
the said granted lands adjacent to and coterminous with such located sec- 
tions or road to be segregated from the public lands; and thereafter the re- 
maining public lands, subject to sale withln the llmlts of the said grant, 
shall be dlsposed of only to actual settlers at double the minimum price for 
such lands; and provided also, that settlers under the provisions of the 
homestead act who oomply with the terms and requirements of said act, 
shall be entitled, withln the said llmlts of twenty miles, to patents for an 
amount not exceeding elghty acres each of the said ungranted lands, anythlng 
In this act to the contrary notwlthstandlng. 

"Sec. 3. And be it further enacted, that whenever and as often as the said 
Company shall complète and equip twenty or more consécutive miles of the 
said railroad and telegraph, the secretary of the Interior shall cause thé 
same to be examined, at the expense of the company, by three commlssioners 
appolnted by him; and If they shall report that such completed section is a 
flrst-class railroad and telegraph, properly equipped and ready for use, he 
shall cause patents to be issued to the company for so mucb of the said 
granted lands as shall be adjacent to and coterminous wlth the said com- 
pleted sections. 

"Sec. 4. And be It further enacted, that the said alternate sections of land 
granted by this act, exceptlng only such as are necessary for the company to 
reserve for dépôts, stations, sidetracks, woodyards, standing ground, and 
other needful uses In operating the road, shall be sold by the company only 
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to actnal settlera, lu quantltles not exceeding one hundred and sixty acres 
or a quarter section to any one settler, and at priées not exceedlng two dol- 
lars and flfty cents per acre. 

"Sec. 5. And be it furtlier enacted, that the said company shall, by mort- 
gage or deed of trust to two or more trustées, appropriate and set apart ail 
the net proceeds of the sales of the sald granted lamds, as a slnklng fimd, 
to be kept Invested In the bonds of the United States, or other safe and mora 
productive securitles, for the purchase from tlme to time, and the rédemp- 
tion at maturity, of the flrst mortgage construction bonds of the company, 
on the road dépôts, stations, sidetracks, and woodyards, not exceeding thirty 
tbousand dollars per mile of road, payable in gold coin not longer than thlrly 
years from date, wlth Interest payable semlannually In coin not exceeding 
the rate of seven per centum per annum; and no part of the principal or 
Interest of the sald funds shall be applied to any other use until ail the said 
bonds shall hâve been purchased or redeemed and cancelled; and each of 
the sald first mortgage bonds shall bear the certlflcate of the trustées, setting 
forth the manner In whlch the same Is secured and its payment provlded for. 
And the district court of the United States, concurrently wlth the stato 
courts, shall hâve original jurisdlctlon, subject to appeal and writ of error, 
to enforce the provisions of this section. 

"Sec. 6. And be it further enacted, that the said company shall file wlth 
the secretary of the Interior Its assent to thls act wlthin one year from the 
tlme of its passage; and the foregolng grant is upon condition that sald com- 
pany shall complète a section of twenty or more miles of said railroad and 
telegraph wlthin two years, and the entire railroad and telegraph withln six 
years, from the same date." 

The act of forfeitnre was approved January 31, 1885, and Is as foUows: 
"An act to déclare forfelture of certain lands granted to ald in the construc- 
tion of a railroad In Oregon. 

"Section 1. That so much of the lands granted by an act of congresa en- 
titled 'An act granting land to ald in the construction of a railroad and tele- 
graph Une from Portland to Astoria and McMlnnvlUe, In the state of Ore- 
gon,' approved May fourth, elghteen hundred and seventy, as are adjacent 
to and coterminous wlth the uncompleted portions of sald road, and not em- 
braced wlthin the limita of sald grant for the completed portions of sald 
road, be, and the same are hereby, dedared to be forfeited to the United 
States and restored to the public domain and made subject to disposai under 
the gênerai land laws of the United States as though said grant bad never 
been made. 

"Sec. 2. * • •" 

The facts are stlpulated by the parties, and It appears, to quote from the 
opinion of the circuit court, that "the Une of the railroad from Portland 
to the point of Junctlon near Forest Grove runs dlrectly west, and the 
road from such point of junctlon mns nearly south to the YamkiU river. In 
July, 1871, the Oregon Central Railroad Company flled in the office of the 
secretary of the interior a map showing the location of the Une of the road 
from Portland to a point on the Yamkill river, near McMInnville, and also 
from a junctlon near Forest Grove towards Astoria, to a point one mile 
nortb of the summit of the range of hills dlvidlng the Tualatin from the 
Nehalem Valley, a distance of 20 miles. The map of deflnlte location from 
Astoria to sald point was flled June 23, 1876. On February 16, 1872, the 
secretary of the Interior accepted the flrst 20 miles of completed road, com- 
mencing at Portland, and on June 23, 1876, he accepted 27% miles, from the 
20-mile post to the YamklU river. On September 8, 1880, the Oregon Central 
Ballroad Company sold and conveyed to the Oregon & Califomia Railroad 
Company its sald road, and ail its tltle and right to the sald land grant On 
July 8, 1885, the commlssioner of the gênerai land office Issued l^tructlons 
to the local land ofllcers, at the land office at Oregon City, for thedr guidance 
vmder the forfeltiure act, wlth whlch waa indosed a diagram showing the 
Umlts of the forfeited lands, and of that part of the grant not affected by 
the forfelture act Thls diagram shows that the road runs from Portland 
weet to Forest Grove, where it turns almost at a rlght angle, anâ runs 
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«otith to McMInavlUe. From Forest Grove two toes are drawn,-on» un» 
nortb, tbe other due west,— both terminattng at the ^mlle limtts. Th* 
tpeanteâ lands lylng within the quadrant formed by thèse Hues and the 20- 
mile Umlts, and also the lien lands wlthin such Unes and the 25-mHe limita, 
are designated oa the diagram as 'Pbrfelted.' Th% dlagmm also shows the 
forfelted lands on the Une from Forest Grove to Astorla. Thèse instructions 




were afflrmed by tbe secretary ol the Intertor on April 5, 1887. The re- 
oelver In charge of the Oregon & Callfomla Rallroad Company duly protested 
agalnst the action of the land department so far as It related to the gmated 
lands withln the quadrant." 
The drcoit court gave Judgment for the United States. 

William F. Henin and Joseph D. Bedding, fw appelants, 
George H, Williams and John M. Gtearin, for the TJnited Statea. 

Before McKENNA and GILBEET, Ctrcolt Judges, and HAW- 
IMY, District Judge. 

MoKSNNA, Circcdt Jndge, aftec atating the fa«ts, delivered the 
opinion of the conrt. 



6^;4 FEDERAL EEPOETER, Vol. 67. 

The grant is made in section 1, the other sections beîng but pro- 
vlsional abd snbsidiary. It is as follows: 

"That;fôr ^lie purpose of aiding in the construction of a rallroad and tel»- 
graph Une from Portland to Astorla, and f rom a sultable point of junctlon 
near Forest Grove to the Yamkill river, near McMinnville, in the state of 
Oregon, there Is hereby granted to the Oregon Central Kailroad Company 
* * • the right of way through the public lands, • ♦ * and each alter- 
nate section of the public lands, not rainerai, • * • to the amount of ten 
sueh alternate sections per mile, on each side thereof. • • *" 

By this section, plaintiff contends, two roads are described, — one 
beginning at Portland, and terminating at Astoria; the other begin- 
ning at Forest Grove, and terminating at McMinnTille. The de- 
fendants contend that only one road is described, beginning at 
Portland, and having termini, respectively, at Astoria and McMinn- 
ville. The controversy, therefore, is clearly deflned, and the parties 
hâve warmly and ably supported their respective sides. The im- 
portance of any décision is manifest, and we hâve given the case 
a commensurate care and attention. 

For the contention of plaintiff, there is the authority of the 
late Justice Lamar when secretary of the interior, and the décision 
of the circuit court, and the most convenient, if not the clearest, 
considération of the case, -will be a comment on their reasoning, 
weighed with independent views of the statutes. The leamed sec- 
retary held that the section should read: 

"A rallroad and telegraph llne from Portland to Astorla, and a rallroad and 
telegraph Unfe » • » from a sultable point of junction near Forest Grove 
to the Yamkill river, near McMinnville." 

To attain this resuit, he disregarded the title of the act (which we 
shall refer to hereafter) and ail its désignations, and concentrated 
attention bolely to the words "point of junction," which he declared 
"were invariably used in rail road language to indicate a point where 
two or more railroads join, and not to designate points between 
termini of a single road." This, certainly, is very abstract, and 
forces the inquiry, is it permissible? If the définition be granted 
(and the learned secretary may not hâve precisely distinguished 
between the word "junction" and the phrase "point of junction"), 
a presumption of its use is not irrésistible against every évidence, 
and it is a well-settled canon of construction that ail the words of 
a statute must, if practicable, be given effect The object of the 
congressional grant was rallroad communication between certain 
points. If chiefiy from Portland to McMinnville and Astoria, a Une 
between thèse points, even via Forest Grove, must either be cir- 
cuitous, or deflect from Forest Grove and return to it, for McMinn- 
ville and Astoria are not in the same direction from Portland. If 
circuitous, there would be no confusion about its singleness, how- 
ever near its différent parts might approach, and their union in a sin- 
gle track from Forest Grove to McMinnville v^as certainly compétent 
for congress to permit or provide and regard it and the part be- 
tween Portland and Astoria as one road. Between such parts there 
must be a point of junction; indeed, more strictly so than between 
independent roads; and, if the language of the act is sufQcient to 
express either, the most that can be said is that it is ajubiguoua, 
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and an attempt must be made to résolve the ambiguity by a resort 
to other parts of the act. Examining them, we flnd that the title 
of the act describes but one road, with its initial point at Portland- 
It is "An act granting lands to aid in the construction of a rail- 
road and telegraph llne from Portland to Astoria and McMinnville, 
in the state of Oregon." The description in section 1, if we trans- 
pose some of its words, is almost as definite. Making such change, 
it would read as follows: 

"That for tbe purpose of aidlng lu the construction of a rallroad and tele- 
graph Une from Portland to Astoria and to the Yamkill river, near McMinn- 
ville, • • • from a sultable point of Junction near Forest Grove." 

That the title describes but one road seems to be conceded, but 
it is objected that the title is no part of an act This is true in a 
certain sensé, but it is flrmly establisbed that the title may be re- 
sorted to as an aid to interprétation. And sensibly so. Its pur- 
pose is descriptive, and, if it receives less considération than the 
body of the act, it receives enough to be some index of intention. 
"When the mind labors," said Chief Justice Marshall, "to discover 
the design of the législature, it seizes everything from which aid 
can be derived; and in such case the title claims a degree of notice, 
and will hâve its due share of considération." U. S. v. Fisher, 2 
Cranch, 386. This language is repeated and the same rule an- 
nounced in a number of cases. See 23 Am. & Eng. Enc. Law, 328, 
where they are collected. 

The title, therefore, cannot be disregarded. Giving it the atten- 
tion vvhich the rule announced by the learned chief justice requires 
to be given to it, and interpreting it as describing one road, is it 
consistent with the body of the act, and the body of the act with it? 
We think so. The désignations are "road," "railroad," and "line"; 
not once "roads," "railroads," and "Unes." As we hâve already said, 
the grant is made in section 1, and, after the description of the road 
to be aided, the section proceeds as follows: 

"There is hereby granted to the Oregon Central Rallroad Company, now 
«ngaged In construeting the said road • • * the right of way through tlie 
publie lands of the width of 100 feet on each side of said road, and the 
right to take from the adjacent public lands materials for construeting said 
road and also the necessary lands for dépôts," etc., "in operatlng the said 
road, • * • and, also, each alternato section • • • not minerai • • • 
destgnated by odd numbers nearest to said road. * * * And in case 
the quantity of ten fuU sections per mile cannpt be fonnd on each side of 
said road, • • • other lands * • ♦ shall be selected • • * on elther 
side of any part of said road nearest to and not more tbaa 25 miles from 
the track of said road to make up such deflciency." 

The références and désignations in ail of the other sections are 
also to and of one road. It is unnecessary to quote them, as they 
hâve already been given at ïength. 

To meet the language of the statnte, stress is put by counsel, 
and was by the circuit court, on the raie of the interchangeability 
of the singular and plural numbers. The court said this rule 
^'has fréquent application in the case of railroads," and further said: 

"It la oommpn to speak of a System embradng many roads as tbonrh thers 
yms but a single road, proba.bly because of th« liabit ot uslng tbto word Vall. 
«Mul* to desisnate tbe oompany." 
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An objection to this is, If there was any such habit, there wa» 
nothing to cause its indulgence. The road and the company had 
to be and were accurately distinguished. Any indulgence of the 
habit would hare produced utter confusion, and it cannot be sup- 
posed, therefore, that it influeneed the minds or the language of 
the authors of the statute. If we may suppose congresa contem- 
plated two roads as a System, we would also hâve, under the provi- 
sions of the act, to suppose a grant to erery mile of it; and, extend- 
ing the supposition to the forfeiting act, land opposite every com- 
pleted mile would be exempt from forfeiture. 

It is further urged, quoting Justice Lamar's décision as secretary 
of the interior, "that it is well settled in légal parlance that the sin- 
gular includes the plural and the plural the singular." The propo- 
sition is stated too universally. Neither can overrule the context 
They are interchangeable when intention would otherwise be de- 
feated. 

The suprême court of Indiana, in Carrigus v. Board, 39 Ind. 66, 
construing the Code of the state, which provided that "words import- 
ing the singular number only may be applied to the plural of per> 
sons and things," said that: 

"Thls construction is only to be glven to the words of a statute or Instru- 
ment when the plain and évident sensé and meaning of the words to be de- 
rived from the context renders such construction necessary to glve eftect to 
the purpose of the makers of the statute or Instrument." 

Singleness and plurality are not the same. One railroad is not 
the same as two railroads, and there is certainly some presumption 
in favor of one being meant when one is expressed. 

The court of appeals in New York, in Newell v. People, 7 N. Y. 
97, says: 

"Whether we are consldering an agreement between parties, a statute, or 
a constitution, wlth a vlew to its Interprétation, the thlng we are to seek 
is the thought which It expresses. To ascertain thls, the Srst resort In ail 
cases Is to the natural signification of the words employed. In the order and 
grammatical arrangement, in which the framers of the instrument hâve 
placed them. If, thus regarded, the words embody a deflnlte meaning, 
which Involves no absurdity, and no contradiction between différent parts 
of the same writin^, then that meaning apparent on the face of the Instru- 
ment is the one which alone we are at llberty to say was Intended to be 
conveyed. In such a case there Is no room for construction. That whlcb 
the words déclare Is the meaning of the Instrument, and neither courts nor 
législatures hâve the rlght to add to or take away from that meaning." 

To summarize, therefore, we find that the title of the act de- 
scribes one road. A fair and unforced construction of section 1 
describes one road, and ail the language, références, and provisions 
of the act describe one road. This concurrence makes a stren.gth 
of proof which, by any rule of construction we are acquainted with, 
cannot be resisted. If addition be needed, it Is given by the aot of 
forfeiture. Its title is "An act to déclare forfeiture of certain lands 
giranted to ald in the construction of a railroad in Oregon," — a 
railroad in Oregon, not railroads; and it is described in section 1 
to be a ^railroad • ♦ • from Portland to Astoria and McMinn- 
ville.** In other words, the road is described by the title of the 
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granting act This clearly shows that congress nnderstood the 
granting act to describe one road, and make it the test and meaning 
of thff forfeiture. And this was natural under the conditions ex- 
isting at the time of its passage. 
It is proTided by section 2 of the granting act that: 
"Whenever and as often as the sald company shall flle wlth the aecretary 
of the Interior maps of the survey and location of twenty or more miles of 
sald road, the sald secretary shall cause the sald granted lands adjacent to 
and cotermtnous wlth such located sections of road to be segregated from the 
public lands." 

La pursuance of this proTision, the secretary of the interior, after 
a report by commissioners, accepted the road in sections — First, of 
20 miles, to a place called "Hillsboro"; and, second, of 27 miles 
from thence to McMinnville. This was only compétent upon the 
supposition that there was but one road, and it is not conceirable 
that congress overlooked the fact or the signlûcance of the secre- 
tary's action. 

It is asserted that the section to Astoria was the chief indnoe- 
ment to the grant, and a sensé of the injustice is expressed of per- 
mitting the railroad company to olaim that which was given as 
considération for building the whole road for buildiing a section of it. 
The former proposition is disputed, and the record affords us no 
évidence to résolve the dispute, nor is it necessary. Whatever the 
inducement to the grant, and whatever comment the conduct of 
the railroad company may bear, its rights must be measured by the 
terms of the act of congress. There was no préférence expressed 
by it, and the order of construction of the parts of the road wa» 
onreservedly committed to the company. 

It is fnrther urged, however, that there is necessarily a doubt as to 
the meaning of the acts of congress, arising from their language and 
the décision of Secretary Lamar, and that such doubt must be re- 
solved in favor of the govemment; and in support of this the lan- 
guage of Mr. Justice Pield in Slidell v. Grandjean, 111 U. S. 437, 
4 Sup. Ot 475, is qnoted, as follows: 

"Where a statute opérâtes as a grant of public property to an. Indlvldual, 
or the rellnqulshment of a public interest, and there is doubt as to the mean- 
ing of Its terme or as to its gênerai purpose, that construction should be 
adopted which wUl support the daim of the government, rather than that of 
the Indiridual. Nothing can be inferred agalnst the state." 

We think counsel makes too broad an application of the language 
of the leamed justice. The rule it expresses is directed against 
putting into a statute, by presumption or inference, that which its 
language does not express, or where, after interprétation has been 
exercised, the language will bear equally two meanings. It does 
not mean, because a controversy can be started, there must be ju- 
dicial doubt. If so, the rule would be as simple as summary, and 
we may well wonder at the long Une of cases in which public grants 
hâve demanded and recdved construction by the suprême court, and 
the grants sustained against not only ingenious, but strong and 
plausible, contentions to the contrary. We hâve an illustration in 
a décision dted by both sides. Land grants came up for considéra- 
tion in U. S. V. Union Pac. Ey. Go., 148 U, S. 562, 13 Sup. Ct 724, 
v.67F.no,6— 42 
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and the différence in the constructions oontended for involved 200,- 
000 aorea of land. The tenus of the acta were ambiguoua in the 
sensé that there was controTersy about them by able minds, includ- 
ing that of a secretary of the interior. The décision of the suprême 
court was, nevertheless, against the United States. We do not 
consider it necessary to dwell on this point further, as we deem the 
granting and forfeiting acts reasonably plain. 

The action and opinion of the secretary of the interior in opening 
the disputed lands to settlement are urged upon us as a contempora- 
neous construction of the acts of congress. It could not be of both 
acts. It could only be of the forfeiting act If there was con- 
temporaneous construction of the granting act, it was by a former 
secretary of the interior when he approved the location by the Com- 
pany of the part of the road from Portland to McMinnville, and ao- 
cepted the sections from Portland to Hillsboro, and from the latter 
to McMinnville. This construction was against the présent con- 
tention of the United States, and the subséquent, not contempora- 
neous, construction of his successor, of many years' interval. A 
period of 15 years elapsed between the granting act and the for- 
feiting act Whatever strength, therefore, there is in the rule, 
supports qur interprétation of the former; and if it could be con- 
tended that the forfeiting act, notwithstanding, revokes the grant 
to the disputed lands, questions would arise which hâve not been 
submitted for our.judgment, and we hâve no désire to volunteer in 
their considération. 

The appellee further contends that the govemment had a right 
to revoke the grant, because the Oregon Central EaUroad Company 
was incorporated in 1868; and at such time, imder the lawa of 
Oregon, a corporation had power only, to quote from the statute, 
"To purchase, possess, and dispose of snch real and personal prop- 
erty as may be necessary and convenient to carry into effect the 
object of the incorporation," and that the object of its incorporation 
was deflned in its articles as followa: 

"The object and business of the corporation shall be to construct and oper- 
ate a raiiroad from the city o( Portland through the Willamette Valley to 
the south boundary of the state, under the laws of Oregon and the laws of 
eongress recently passed, granting lands in ald for such purposes." 

The answer to this contention is that the Company did hâve the 
power to conâtruct a road from Portland to McMinnville, and to ac- 
cept a grant in aid of it; and that, besides, it is a question for the 
atate of Oregon, and not the United States. 

In Bank v. Matthews, 98 U. S. 628, Justice Swayne, speàking for 
the court, aaid: 

"Where a corporation Is Incompétent by Its charter to takc a tltle to real 
estate, a conreyanoe to It is not void, but only voldable, and tbe sovereign 
alqne can object It Is valld untll assailed In a direct prooeeding instltuted 
for that purposei" 

In support of this the leamed justice cited a number of cases. 
See, also, Oowell t. Springa Oo., 100 U. S. 55. 

Judgment of the circuit court ia reversed, and the oanae la fc 
manded for further proceedings in acoordanoe with this opinion. 
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OVEKMAN WHEEL CO. V. GRIFFIN. 

(drcult Ctourt of Appeals, First Circuit May 7, 1895.) 

No. 122. 

1. Master and Sebvaht— Neglioencb— Depbctitk Pkemisss— Admissibilitt 
OP BvroENCE. 

A nigbt watchman was found dead tinder an unralled bridge Connect- 
ing two buildings, wliieh he customarily crossed in the performance of 
his diities. Held, in an action to recorer damages for lilB death, évidence 
was admissible wWch tended to show what klnd of man he was In 
respect to health, vlgor, activlty, and sobriety, and hls bodlly and 
mental peculiarities. 

8. Same— Instructions— DnE Cabe and Diligence. 

Défendant requested an instruction that unless deceased was as careful 
and diligent to avoid danger as men of ordlnary care and prudence 
would hâve been, "under the same or similar circumstances," he failed 
to exercise the care and diligence which the law required. The Instruc- 
tion gdven by the court was that plalntlff must show that the deceased 
Was In the exercise of ordlnary care and diligence, and that ordlnary 
care was the care "which reasonable men exercise under ordlnary cir- 
cumstances." Bdd, that the requested Instruction was correct, and should 
hâve been glven either in terms or tn substance, and that the instruction 
given was erroneous. In that It substltuted "ordlnary circumstances" for 
"slrnilar circumstances." 

8. Trial— Instructions— DuTT op Counsel. 

Where counsel proposed a definite and proper Instruction, but found 
that the court gave somethlng very différent, hdd, that he mlght well 
hâve understood that the change was no mère Inadvertency of expression 
on the part of the court, and that he was therefore not required to call 
Its attention to the matter at the time, as otherwise, under the rule of 
the court, would hâve been hls duty. 

In Error to the Circuit Court of the United States for the District 
of Massachusetts. 

This was an action by Mary Griffln against the Overman Whe«il 
Company, to recover damages for the death of her husband, John 
Griffin, which occurred while he was in the employ of défendant. 
TJpon the ârst trial the court directed a verdict for défendant at 
the close of plaintiff's testimony, and entered judgment accordingly. 
Upon a writ of error sued out by plaintiff to this court, the judg- 
ment was reversed. 9 G. C. A, 542, 61 Fed. 568. Upon a second 
trial, plaintiff recovered a verdict and judgment, and défendant has 
now sued out a writ of error. 

The action was founded upon the Massachusetts statuts known 
as the "Employers' liability Act" (Act 1887, c. 270). The facts were 
as follows: 

John Griffin was a nlght watchman at the defendant's factory In Chicopee 
FaUs, havlng entered Its employ in February, 1891. It wa^a hls duty as sucb 
to make rounds of a certain number of the defendant's buildings once every 
hour durlng the nlght, and to press several buttons, which were connected 
by electrlcal appllances witb a watchman's clock or dlal In the defendant's 
office, upon which a mark was reglstered every tlme a button was pressed. 
Griffin had seventeen of thèse buttons to press, numbered consecutlvely from 
81 to 47, Inclusive. The principal building through which Griffin passed In 
the performance of his dutles was known as "MUl No. 2." Another build- 
ing, known as the "Rubber Mlll," had been erected durlng Grlffln's term of 
service and a short tlme before bis death. It was connected wlth mlU Na 
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2 by a bridge 4% feet wlde, abont 16 feet long, and about the same distance 
from the ground. Only the strlngers and floor ol the bridge were completed. 
The ralllng was In process of construction, but had not been erected. It 
was in dispute as to how much, and by whom, the bridge was used, but 
the évidence concluslvely showed that the bridge was not used for the 
purpose for whlch It was deslgned untll after Grlflln's death. Before the 
rubber mill was oceupled for the purpose for- whlch It was bullt, three 
buttons were placed in différent parts of the building, and connecte^ by 
wlres wlth the watchman's clock in the office, and, about four weeks before 
hls death, Grlffln began to cross the bridge, and push the button In the 
upper story of the rubber mlU, and then recross the bridge and finish hls 
trip. There was évidence that the order in whlch the watchman pressed 
the buttons was In accordance wlth the plan of the electrldan who put up 
the buttons, and that the route adopted by the watchman was the most 
direct way to reach the buttons in the order establlshed by the electrldan, 
but the only order of the superlntendent to the electrldan was to put "three 
buttons In the rubber mlll, two in the first story and one in the second," 
and there was no évidence of Instructions or authority for hlm to change 
the buttons In mlll No. 2. No officer of the Overman Wheel Company, nor 
any persons whose principal duty was superlntendence, knew the watch- 
man was uslng the bridge. On the night of the accident he was seen to 
start on hls round at 1:30 a. m., pushing button No. 31 in the englne room. 
Hé was not seen agaln imtll he was found about two hours afterwards 
lying on hls back on the ground, dead, between the rubber mlll and mlll 
No. 2, east of the bridge, wlth hls head towards mlll No. 2, and hls feet 
toward the rubber mlll, and hls lantern, whlch was crushed so that the 
oU ran out of It, by hls slde. There was a eut about two Inches long on the 
back of hls head, In whlch there was sand and gravel, and his skuU was 
fractured. The watchman's clock or dlal in the office showed that on the 
1:30 o'clock trip buttons Nos. 31, 32, 33, 34, and 35 had been pushed, and 
button No. 36 had not. The bridge In question sloped somewhat from mill 
No. 2 to the rubber mlll. It was in évidence that the nlght on whlch Grlffln 
met his death was cold, dark, cloudy, and frosty. There were no raillngs 
or guards on elther slde of the bridge. About a week before the nlght of 
Griffln's death a small englne had been placed in the machine room on the 
ground floor of mlU No. 2, from whlch there was an exhaust pipe whlch 
came out of the ground floor of the mlll through the wtndow of the base- 
ment, about 16 Inches from the ground, and about 18 Inches west of the 
bridge, and extended about 18 Inches beyond the wlndow. On the nlght In 
question the wind was blowlng from the northwest, and It was In évidence 
that the steam from thls exhaust pipe would envelop the bridge at least to 
some estent 

The flrst assignment of error related to the admission of the tes- 
timony of one Henry Dubuque as to the habit and customary way of 
John GrlÉSn in regard to doing his work, and what kind of man he 
was. The testimony objected to was as foUows: 

"Q. Now, Mr. Dubuque, In what way dld Mr. Griflîn do hl* workT A. 
He was a man— (Objected to.) The Court: What do you mean by thatî 
Mr. GarroU (counsel for plalatlff): I mean hls habit and customary way of 
dolng hls work, and I propose to foUow that up. If he answers that, by In- 
qulrlng what klnd of a man he was. The Court: He nmy answer that Do 
you object? Mr. White (counsel for défendant): Yes, sir. Q. What was 
Mr. Griffln's customary way and manner of dolng hls workî A. He was 
right up to the handle. Q. He was right up to the handleT A. Yes, sir. 
Q. What do you mean by that? A. He was a man that was very prompt 
about dolng hls work, and right up on time. Q. What klnd of a looklng man 
was he,— that IS, what slze? A. I should judge six feet hlgh. Q. And as 
to his agillty and quickness? A. Yes, sir; he was a very qulck man,— very 
qulck motion. Q. AU the tlme that you knew him dld you know hlm to 
start exactly upon tlmeî A. What, sir? Q. Ail the tlme that you knew 
hlm to work there as a watchman In that mlU, did you know hlm to start 
»a the exact tlme, at the same tlme, on the half hour? A. Yes, sir. Q. 



OVEEMAN WHEEL CO. V. GEIFFIN. 661 

Nerer knew him to faîl? A. Always start on the half hour, and alwayi 
start the same time, as far as 1 know. Q. And, as far as you know, dld he 
get back at the same time? A. Yes, sir. Q. And during the rest of the 
hour where did he stay? A. In the engine room, right there where he 
drives the flrst pin; there is where the clock was. Q. What was his 
appearance and conduct on this particular night,— the night of the 5th of 
January? A. I don't understand exactly what you mean? Q. How dld he 
look, how dld he act, on the night of the 5th of January? A. The same way 
as ever. Q. What about his sobiietyî A. Just the same; I didn't flnd 
any différence to hlm that night than any other night Q. Was he a per- 
fectly sober man? A. Yes, sir." 

The plaintiff's counsel claimed in his argument to the jury to hâve 
prored by the foregoing testimony that GrifQn was habitually care- 
ful in doing his work, and that, therefore, they should flnd that 
he was in the exercise of due cai-e at the time of his death. 

Luther White, for plaintiff in error. 

James E. Cotter (James B. Carroll, on the brief), for défendant in 
error. 

Before PUTNAM Circuit Judge. and NELSON and WEBB, Dis- 
trict Judges. 

WEBB, District Judge. At the conclusion of ail the évidence, the 
défendant in the court below moved that the jury should be in- 
structed to return a verdict in his favor. To the déniai of this mti- 
tion he excepted, and the exceptions were allowed. This brlngs 
before us aU the évidence at the trial. Upon careful considération 
of it, this court does not consider that the instruction asked would 
hâve been proper, or that its déniai was erroueous. The testimony 
of the witness Dubuque, admitted under objection, and excepted to, 
was compétent for the purpose of showing to the jury what kind 
of a man the deceased was, in respect to health, vigor, and activity, 
and his bodily and mental peculiarities. It was also admissible to 
show his condition as to sobriety and apparent health and vigor 
immediately before his death. If, in the course of argument, the 
plaintiff's counsel made unwarrantable use of that évidence, the de- 
fendant should hâve at once called the attention of the court to the 
objectionable argument, and requested its prohibition. 

Sundry. requests for instructions on points of law were presented 
to the presiding judge at the trial, as to which, in the refusais to 
give the instructions asked for, and, with one exception to be no- 
ticed hereafter, in the instructions given, no error is perceived. 
Among those requests was one that the jury should be instructed 
that Griffin "was in law bound to exercise the due care and dili- 
gence of a prudent and careful man, and, unless he was as careful 
and diligent to avoid danger as men of ordinary prudence and care 
would hâve beeni under the same or similar circumstances, he failed 
to exercise the care and diligence that the law required of him, and 
the plaintiff cannot recover." Upon this part of the case the jury 
were instructed: "The plaintiff must show that the deceased was 
in the exercise of ordinary care and diligence at the time of the 
accident Now, it has been said, wIth rfespect to what oonstitntes 
ordinaiy care, that ordinary care is the care which reasonable men 
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exercise under ordinary circumstances." The requested instruction 
should haye been given, in terms or in substance. Tbe conduct of 
prudent men, under similar oircumstances, was the ruie of stand- 
ard of prudence required. Northern Pac E. Co. v. Herbert, 116 U. 
S. 642, 656, 6 Sup. Ct 590. The instruction given substituted or- 
dinary circumstanoes for similar circumstances, and was erroneous. 
"Ordinary circumstances" would not convey to the minds of the ju- 
Tors the necessity of comparing the conduct of the deceased, under 
;he circumstances shown by the évidence, with what would be the 
conduct of prudent men under the same or similar conditions. We 
attach no importance to the expression "reasonable men" instead 
of "prudent men." Having expressly requested deflnite and proper 
instruction, and finding something very différent given, the defend- 
ant's counsel might well understand liât the change was no mère 
inadvertency of expression on the part of the court, and was there- 
fore not required to call the attention of the court to the point at 
the time, and ask a correction, as otherwise, under the rule of the 
court, would hâve been his duty. Judgment is reversed. The ver- 
dict is set aside, and a new trial ordered. 
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(Circuit Court of Appeala, Seventh Circuit May 11, 1895.) 

No. 237. 

î. RaiIjBOADS— Expulsion op Passengkb — Mbasubk op Damaqbs. 

The extent of the Injury of a passenger who bas been wrongfully 
expelled from- a railroad train, and the amount of damages recoverable» 
do not dépend at ail upon the Intentions or good faith of the conductor 
In executing a rule of the company, but only upoa what was done and 
the conséquent InJury. 

a. SaMB— CONSEQTJBNCBS OF RESISTANCE. 

A passenger who Is wrongfully expelled from a railroad train la en- 
tltled to compensation for any increased Injury which results from such 
forclble résistance to expulsion as he Is entlUed to make to dénote that 
he Is being removed against hls wlU. Per Woods and Jenklns, Circuit 
Judges. 
B. Same— Dbgrbb of Résistance. 

The public interest against a breacb of the peace is no more a limitation 
on the rights of the injured platntlfC. in trespass against a raUroad Com- 
pany, than against any other wrongdoer. The passenger may make suf- 
flcient résistance to repel an unlawful assault by the company, and the 
latter wlll bo liable for ail hurt inflicted on such passenger in overcoming 
or attempting to overcome his résistance. Railroad Co. r. Winter's Adm'r, 
12 Sup. et 356, 143 U. S. 73, distlnguished. Per Showalter, Circuit Judge. 

In Error to the Circuit Court of the United States for the District 
of Indiana. 

This was an action by Charles A. Russ against the Pittsburgh, 
Cincinnati, Chicago & St Louis Bailway Company for personal 
injuries. Upcsa the flrst trial in the circuit court the plaintûf recov- 
ered a judgment for $1,000, which was reversed by this court 6 
G, C. A. 597, 57 Fed, 822. *TJpon a second trial the plaintiff recov- 
ered a judgment for $2,500. Défendant brings error. AfSrmed. 
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The plalntlfl was a passenger on one of defendant's trains from Lonls- 
TlUe, Ky., bound to IndlanapoUs. He tendered to the conductor a mlleage 
ticket, which, by the conditions annexed to it, was not transférable, and 
required the passenger presentlng It to sign his name upon the ticket, In 
the présence of the conductor. In order to Identify hlmself. The company 
had Issued Instructions to its conductors requlrlng them to enforce thèse 
conditions strlctly, wlthout fear or favor. The conductor required the plalu- 
tiff to sign his ticket, whlch he did; but the conductor, In the erroneous 
bellef that the plalntlfif was not really the owner of the ticket, took It up, 
and required the plaintlff to pay fare. Upon his refusai to do so, he was 
forclbly put off the train at JefCersonvllle, Ind. The plaintlff clalmed that the 
force used In overcomlng his résistance to expulsion brought on a nervou» 
dieorder, from whlch he had previously been sufCering. 

Samuel O. Pickens, for plaintiff in error. 
Albert J. Beveridge, for défendant in error. 

Before WOODS, JENKINS, and SHOWALTER, Oircnit Judgea 

WOODS, Circuit Judge. This action was for the wrongful te- 
moTal of the appellee from a passenger train of the appellant. The 
case is hère the second time, and for a fuller statement of it référ- 
ence is made to the opinion reported in 6 C. C. A. 597, 57 Fed. 822, 
18 U. S. App. 279. The flrst recovery, which was for $1,000, was 
reversed because the jury tvas instructed that punitive damages 
might be allowed if the injury was wanton. The judgment against 
which relief is now sought is for $2,500, and the errors assigned 
again relate to instnictions given and refused, but it is stated in 
the brief of appellant that the Only error relied upon is the refusai 
of the court to give the instructions asked. There are two of them. 
The flrst is to the effect that railroad companies hare the right to 
issue nontransferable mileage tickets with reasonable conditions at- 
tached, like those attached to the ticket sold by the appellant to the 
appellee, and in regard thereto to issue reasonable instructions to 
conductors, like those shown to hâve been issued by the appellant 
to its conductors. Ail évidence in respect to the ticket and its con- 
ditions, and in respect to the rules and régulations of the company 
on the subject, was introduced on behalf of the appellant, and the 
argument in support of the proposed instruction is that: 

"If the conditions attached to the ticket, and the Instructions of the com- 
pany nnder which the conductor was acttng, were reasonable, and sueh as 
the company might lawfully make and enforce, and the conductor waa 
acting thereunder In good falth, with no purpose to oppress or wrong the 
passenger, the défendant In error was not entltled to damages for any In- 
creased humiliation and shame and conséquent mental sufCering resultlng 
from the determtned action of the conductor in obédience to said conditions 
and instructions." 

The proposition is too remote and intangible to be availing. There 
Is nothing in the conditions of the ticket, or in the régulations of 
the company in respect to tickets of that olass, which a fair-minded 
jnror, though unaided by an instruction, could hâve regarded as 
onreasonable, or as affeoting the amount of damages, which were 
to be awarded, as the charge of the court requir^, on the basia 
of compensation for the Injury actually suftered by the appellee, 
Inoluding the humiliation and conséquent mental suffering caused 
by the action of the conductor. The extent of that injury — punitive 
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damages being excluded — in no manner depended upon the Inten- 
tions or good failli of the conductor. It was material to consider 
only what was done by the conductor, and the conséquent injury 
to the appellee. 

By the second request the court was asked to charge that if the 
plaintifiE resisted the conductor's efforts to eject him, so as to require 
the use of force, and such résistance aggravated or increased the 
nervous trouble under which the plaintiff claimed to hâve been suffer- 
ing, the résistance and résultant increase of suffering should be 
considered in mitigation of damages. Our views upon the question 
of the right of a passenger upon a railroad train to resist wrongful 
expulsion are indicated by our former opinion in this case. The 
rule declared by the suprême court in Railroad Oo. v. Winter*» 
Adm'r, 143 U. S. 60, 73, 12 Sup. Ct. 356, is that one rightfuUy on 
a train as a passenger has the right to refuse to be ejected, and to 
make a sufiScient résistance to dénote that he is being removed 
against his will. There was, therefore, no error in refusing the in- 
struction in question. If it had been limited to injury caused by 
a voluntary or intended ezcess of résistance over what was neoes- 
sary to show the unwillingness of the appellee to be expelled from 
the train, it ought perhaps to hâve been given; but, to the extent 
of rightful résistance, if increased injiu-y resulted, the right to in- 
creased compensation necessarily foUowed. 

SHOWALTER, Circuit Judge (concurring). If the passenger be 
ordered to leave the train, his getting ofl is prima facie caused by 
the order. He need not resist "to dénote" that his leaving is "against 
his will." If, however, the company hâve no right to eject him, 
he may repel the assault with ail needful force, and the company 
will be liable for the trespass and ail the conséquences thereof, 
whether he succeed in remaining on the train or be put ofE. On the 
other hand, if the passenger be, like a ticket holder in a theater, a 
licensee, then he must leave the train when ordered. By refusing, 
he becomes himself a trespasser, and may be put ofl. On either 
theory, the company would be liable for refusai to carry him, and 
this liability might involve conséquences of aggravation. On the 
former theory, an action would also lie for the assault, but, of course, 
not on the latter. The dictum in Railroad Co. v. Winter's Adm'p, 
143 U. S. 73, 12 Sup. Ct. 356, that one "rightfully on the train as a 
passenger" has "the right to refuse to be ejected from it, and to 
make a sufficient résistance to being put ofl to dénote that he is 
being removed by compulsion and against his will," implies that 
the public interest against a breach of the peace may be a limita- 
tion upon the rights of the injured party in trespass against the 
wrongdoer. Substantially this idea was the ground of décision in 
the overruled case of Newton t. Harland, 89 E. C. L. 952, in England, 
and in the cases, also overruled, of Dustin v. Cowdry, 23 Vt. 635, 
and Beeder t. Purdy, 41 ni. 279, in America. The passenger oannot 
hâve the right to remain on the train while the carrier has the right 
to eject him. The latter cannot be saved from the conséquences of 
the former's résistance to an unlawful attempt to eject him. A 
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right on the part of the carrier to persist In the assanlt oannot arise 
ont of a résistance by the passenger greater than necessajy "to de- 
note" that he ia "being removed by compulsion and against his will." 
The passenger's right to remain on the train secure from assault 
cannot be lost or impaired by sueh persistent résistance to a wrong- 
ful assault. In Eailroad Co. v. Winter's Adm'r the passoiger was 
hurt as a conséquence of a résistance obviously much more than 
sufficient "to dénote" that he was "being removed against his will," 
but the carrier was held for such hurt As stated in the report, 
"there was no question in the case respecting the measure of dam- 
ages." The dictum above quoted was aside from the case. I agrée 
that we must affirm. But, since we hold that the order to leave 
the train does not make the passenger who disobeys a trespasser, 
our judgment must necessarily mean that the défendant is liable 
for the conséquences of whatever résistance the passenger wrong- 
fully assaulted and expelled saw fit to make. The judgment of the 
drcuit court is afiflrmed. 
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(Circuit Court of Appeals, Elghth Circuit AprU 1, 1895.1 

No. 508. 

Nbsmgence— Question for Jubt. 

The tracks of the C. Ey. Ce, ninnlng east and west, crossed a hlgh- 
way, running north and south, near a large clty. For some distance 
north of the tracks the highway ran between a grove on the west and 
a 20-foot embankment on the east, on which were the tracks of the B. 
Ry. Co., the C. Ry. tracks passlng through the embankment by a culvert 
about 120 feet from the highway. The embankmeot and culvert ob- 
structed the vlew of the O. Ry. tracks from the highway, up to a point 
very near such tracks, and also obstructed the sound of trains approach- 
Ing from the east. One T., while drivlng an empty wood wagon, at a 
trot, southward, along the highway, was struck at the crossing by a 
frelght train coming from the east, and killed. It appeared that persons 
In a sieigh some distance behind T. heard the train before T. reacbed 
the crossing; that T. apparently knew nothlng of the train untU It 
whlstled for the crossing, and then looked first west, then north on the 
B. tracks, and then east, and was nearly on the tracks before he ap- 
peared to see the train, when he whlpped up his herses, and trled to 
cross the tracks. There was also évidence that the first whlstle was 
Bounded by the englne when It was between the whistling post, east of 
the crossing, and the culvert, and about 400 or 500 feet from the cross- 
ing; and that the train was running at a speed of 18 miles or more per 
hour; and that some persons near by heard no whlstle or bell tUl the 
englne was entering the culvert Eeld, that the questions of the négli- 
gence of the railway company and the contributory negUg^ice of T. 
were for the jury. 

BauE — DANGEROUS CBOSSINd. 

It Is not necessarily a sufficient exercise of care on the part of a rail- 
way Company, whose tracks cross a highway at grade, to sound the 
whlstle and ring the bell of Its englues, at the distances from such cross- 
ing prescrlbed by a statute requlring such wamings to be given; but 
sucb company is bound so to manage its trains, and to glve such wam- 
ings of their approach, or take sucb oth^ reasonable précautions, m 
not to cause unnecessaiy rlsk to persons on or about t&e crossing. 
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3. Samb— Evidence— SiMiLAR Occubhences. 

Followlng District of Columbia v. Armes, 2 Sup. Ct. 840, 107 U. S. 519; 
held, that it is not error, in an action agalnst a railway Company for damages 
fof an accident at a grade Crossing, to permit witnesses who are familiar 
with thé locality to testify to narrow escapes they hâve had at the 
same crossing, in connection with descriptions of the locality, for the 
purpose of showing the nature of the crossing and the dlfflcultles of 
travelers In passlng oyer It 

In Errer to the Circuit Court of the United States for the North- 
ern District of lowa. 

This was an action by Voclov Netolicky, as administrator of the 
estate of Joseph Tripkosh, deceased, against the Chicago & North- 
western Bailway Company, to recover damages for the death of the 
intestate. The plaintiff recovered judgment in the circuit court. 
Défendant brings error. 

N. M. Hubbard and Frank P. Dawley (N. M. Hubbard, Jr., on the 
brief), for plaintifif in error. 
Charles A. Clark, for défendant in error. 

Before CALDWELL, SANBOEN, and THAYER, Circuit Judges. 

THAYER, Circuit Judge. This was a railroad crossing case. The 
défendant in error, Voclov Netolicky, suing as administrator of Jo- 
seph Tripkosh, deceased, brought an action against the Chicago & 
Northwestern Railway Company, the plaintiff in error, for the death 
of his intestate, Joseph Tripkosh, who was killed by a freight train 
of the défendant company on December 1, 1892, at a point a few 
miles south of the city of Cedar Rapids, in the state of lowa, where 
the défendant company's railroad crosses one of the main traveled 
thoroughfares leading from the south into the city of Cedar Rapids. 
The undisputed testimony in the case warrants tiie conclusion that 
the railroad crossing in question was more than ordinarily danger- 
ous, for the following reasons: Owing to the location of the crossing 
near a large city, many vehicles pass over the crossing daily and 
hourly. For a considérable distance north of the crossing, in the di- 
rection of Cedar Rapids, the public thoroughfare runs parallel to and 
on the west side of the track of the Burlington, Cedar Rapids & 
Northern Railroad Company, hereafter spoken of as the "Burlington 
Road," which track is there laid on a high embankment For at 
least 80 rods north of the crossing in question the public highway is 
quite close to this embankment, and in the lee thereof, so that the 
View to the east is entirely eut off. On the west side of the highway 
there is a grove, which also extends from the crossing for a considér- 
able distance to the north, and eflectually obstructs the view to the 
west The track of the défendant company runs about due east and 
west, passes nnderneath the track of the Burlington road through a 
culvert in the embankment, and crosses the highway at grade, at 
right angles to it, and at a point not more than 120 feet west of the 
mouth of the culvert. Travelers on the highway approaching the 
crossing from the north cannot see a train on the defendant's road 
approaching from the east, until they are, as some witnesses say, 
within 10 feet of the crossing. The embankment of the Burlington 
road, at the culvert and for some distance both north and south, is 
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20 feet high. The culvert throngh the embankment ia 29 feet wide. 
On some occasions it seems that it is quite difiQcult for a person on 
the highway north of the crossing to hear a train approaching from 
the east, until it émerges from the culyert, or, il the rumble of a train 
Is in fact heard, to détermine accurately whether it ia approaching 
on the Burlington road or on the defendant's track. At the time 
of the accident, the plaintiff's intestate, who was a man then about 
50 or 55 years old, was driving home from Cedar Bapids with a 
double team attached to an empty wagon, which was provided with 
a wood rack for the purpose of hauling wood. He was traveling 
south along the highway above described, and, aa he reached the 
crossing, was struck and killed by an en^ne of a freight train that 
was running west on the defendant's track. 

As ia usual in this class of cases, there are two fundamental ques- 
tions presented by the record. The flrst is whether the plaintiff's 
Intestate was so obviously guilty of contributory négligence that the 
trial court should hâve directed a verdict for the défendant on that 
ground. The second is whether there was such an utter failure to pro- 
duce évidence tending to show négligence on the part of the défendant 
company, its agents or servants, that the court should hâve directed 
a verdict in the defendant'a favor for that reason. 

The material facts, other than those heretofore stated, which the 
évidence tended to establish, and in the light of which thèse questions, 
particularly the first, must be determined, are as follows: The day 
of the accident was a cloudy winter's day. There was some snow on 
the ground, and the wind was blowing moderately from the north. 
For some distance before reaching the crossing, Tripkosh had driven 
along the road in company with a two-horse sleigh, which carried the 
mail, a driver, and one passenger. When the deceased reached the 
crossing, he was 15 or 20 rods in advance of the sleigh. The deceased 
had been driving at a trot a portion of the time, until he came within 
15 yards of the crossing. The wood wagon in which he was rid- 
ing made some noise. The two persons riding in the sleigh had heard 
the coming freight train for some little time before Tripkosh reached 
the crossing, but the deceased had given no outward indication, a» 
thèse persons say, that he was conscious of its approach until the en- 
gine was heard by the driver of the sleigh to whistle for the crossing, 
when, as the driver says, Tripkosh looked flrst to the west, then back 
north along the Burlington road or track, and then east When he 
flrst seemed to become aware of its approach on the defendant's track, 
as he looked east, his team waS within 4 feet of the railroad track, 
and he was himself within 15 feet of it. The deceased then whipped 
his horses, and made an urgent effort to get across, but failed in the 
attempt. There was other testimony which tended to show the fol- 
lowing facts: That, at a point 34 feét north of the track, the engine 
might hâve been sèen 180 feet east of the crossing; that the freight 
train was running 18 miles an hour, and possibly at a higher rate of 
speed ; that the flrst whistle heard by the driver of the sleigh, which 
the deceased apparently heard, was sounded when the engine was 
between the whistling post east of the culvert and the culvert, at a 
point about 400 or 500 feét from the crossing; and that when the 
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deceased flrst saw the engine, and became conscious that it was ap- 
proaching on the defendant's track, it was mucli nearer to the cross- 
ing, and, at the epeed it was running, would coTer the intervening 
apace in a very few seconds. There was also some négative testi- 
mony, given by persons who were in the immédiate vicinity of the 
cpossing, to the eflect that they did not hear the engine sound its 
whistle or ring its bel! until the engineer, on entering the culrert, 
discovered the deceased in the act of passing over the track. 

On ihis state of facts, it is contended for the défendant company 
that, as the two persons riding in the sléigh heard the approaoh of 
the train some time before they reached the crossing, the deceased 
should also hâve heard it, and that, as the train might hâve been 
seen at a distance of 34 feet from the track, the deceased should 
hâve seen it, and should hâve stopped at that point until the train 
passed. For both of thèse reasons, it is claimed that the deceased 
was obviously guilty of contributory négligence, and that the court 
should hâve so declared as a matter of law. This contention, how- 
ever, overlooks the fact that it was not conclusively shown by the 
testimony that the deceased might bave seen the engine of tiiie 
approaching train when he was 34 feet north of the crossing. One 
witness testified, from a personal examination of the place, that he 
oould not hâve seen through the culvert, the east entrance of which 
was a little less than 180 feet from the crossing, until he was with- 
in 10 feet of the track; and that he did not in fact see the approach- 
ing train until his team was within 4 feet of the track, and he was 
himself within 15 feet of it, is a conclusion that the jury were en- 
titled to draw from the testimony of ail the persons who were eye- 
witnesses of the accident Moreover, the apparent failnre of the 
deceased to hear the rumble of the approaching train, as others 
heard it before they came in close proximity to the track, does not 
seem to us to be a circumstance which in itself conclusively showed 
thât he was guilty of a want of ordinary care. He was riding in a 
wagon over frozen ground, which necessarUy made more noise 
than the sleigh, and his sensé of hearing, though not defective, may 
hâve been less acute than that of the persons in the sleigh. Be- 
sides, his action when the whistle was first sounded, as described 
by the driver of the sleigh, in looking first to the west, then to the 
north, and finally to the east, was sufBcient to warrant an infer- 
ence that the first signal heard did not indicate to the deceased 
from which direction tibie train was approaching, and that, for some 
reason, the flrst sound heard by him seemed to come from the 
west or north rather than from tiie east. Neither can we say that 
the conduct of the deceased in attempting to cross the track after 
he saw the approaching train was so manifestly négligent that the 
court should hâve denied the plaintifE's right to recover. It must 
be borne in mind that his team was then practically on the track; 
that he was conf ronted with a great péril ; that he had no time for 
reflection; and that the average maa thus situated would natural- 
ly obey the first impulse. It is not reasonable to predicate n^- 
ligence of what a person acting on a sudden impulse, and without 
time for thonght, may do under such oiroumstajices. If he waa 
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guilty of a culpable neglect of duty, it consisted, as we thlnk, in 
getting into the dangerous situation last described, rather than 
in the attempt to cross the trackafter he saw the train; and, as we 
hâve already remarked, it does not occur to as that the mère fact 
of his near approach to the track bef ore diseovering the train was 
in itself a circumstance which conclusively established a want of 
ordinary care. The conditions surronnding him were such that it 
is by no means improbable that he may hâve been exercising his 
sensé of hearing and his other faculties with as much diligence as 
the law exacts, and yet hâve remained utterly ignorant that a train 
was coming untU it was too late. We are unable to say that ail 
reasonable men, on the state of facts disclosed by the record, would 
necessarily reach the conclusion that the deceased was at fault; 
and, not being able to so déclare, it follows that the issue of con- 
tributory négligence was properly submitted to the jury. Bailway 
Co. V. Ives, lU U. S. 408, 417, 12 Sup. Ot 679; Sullivan t. Kailroad 
Ce. (Mass.) 28 N. E. 911. 

The second question, above stated, whether there was any évi- 
dence tending to show a want of ordinary care on the part of the 
railway company, can be best considered in connection with that 
portion of the charge wherein the trial court defined the degree 
and kind of care which the défendant company was bound to ex- 
ercise in running its trains over road crossings. On that subject 
the circuit court charged the jury substantially as follows: First, 
that the railway company was in duty bound, in running its trains 
over highways, to so manage them, and to give such waming of 
the approach of trains, as not to cause unnecessary risk or hazard 
to persons who happened to be on or about the crossing; second, 
that the statute of the state of lowa directing what signais shall be 
given with the bell and whistle as a railroad train approaches a 
grade crossing is not to be understood or oonstrued as prescribing 
hi ail cases the full measure of the duty which a railway company 
owes to travelers upon the public highways, even at crossings out- 
side of the limits of cities and villages; tiird, that a railway com- 
pany may justly be expected and required, besides sonndiug the 
bell and whistle, to take such other reasonable précautions to pre- 
vent accidents as are fairly within its power, whenever a particD- 
lar grade crossing is extra hazardous, being so situated tiiat the 
statutory signais are not adéquate to give a sufBcient warning of 
the approach of a train to travelers upon the highway, who are 
themselves exercising ordinary care; and, fourth, that, while the 
law does not prescribe any fixed rate of speed at which trains 
shall be run over country crossings, yet that it does require that 
the rate of speed shall bear a reasonable relation to the kind of 
warning given, so that the waming may not be rendered inadé- 
quate or ineffectual to prevent accidents because of the speed of 
the train. Having given thèse directions, in substance, the circuit 
court left the jury at liberty to détermine, in view of ail the évi- 
dence as to the character of the crossing, the speed of the train, 
the manner in which it was handled, and the kind of signais that 
were aotually given or that might hâve been given, whether the 



670 PEDBBAL BSFOBTEB, Vol. 67j 

défendant could be said to hâve been guilty of any fanlt or neglect 
of duty. It will be observed, therefore, from the character of thèse 
instructions, that, as the case was submitted to the jury, the flnd- 
ing with respect to the defendant's négligence was not made to 
turn solely on the question whether the statutory signais had been 
given at the proper distance from the orossing, but on the broader 
inquiry whether, in view of the location of the crossing m tue lee 
of a high embankment, which eut ofl the view to the east, the de- 
fendant Company had in fact talœn ail of the précautions to pre- 
vent accidents that it might reasonably be expected and required 
to take. 

If the foregoing déclarations of law were right, then it cannot be 
successfully maintained that the évidence was insufficient to sup- 
port the verdict It is contended, however, that the charge was 
erroneous, one objection to it being that there was no évidence to 
support the spécifications of négligence contained in the complaint, 
and that the instructions broadened the issues raised by the plead- 
ings 80 as to allow the jury to hold the défendant accoun table for 
derelictions of duty that were not alleged in the complaint. This 
criticism of the charge does not appear to us to be well founded. 
The plaintifif did not complain merely of a failure to give the statu- 
tory signais as the train approached the crossing. He complained 
generally of the dangerous location of the crossing in the lee of an 
embankmentj which, as he averred, eut off the view to the east, 
deadehed the sound of approaching trains, and made it the duty of 
the défendant to station a flagman at the crossing, or to employ 
some other adéquate means of warning travelers when trains were 
approaching. He also averred generally that the freight train in 
question Was carelessly and negligently run, and at a dangerous 
rate of speed, and that there was a failure on the part of the de- 
fendant Company to give such signais as the law required it to give. 
Thèse allégations were suiScient to apprise the défendant that it 
would or might be claimed at the trial that reasonable précautions 
were not takea to guard the crossing, owing to its peculiar loca- 
tion ; that the train was not handled or managed as it should hâve 
been at such a crossing; that the rate of speed, under ail the cir- 
cumstances of the case, was excessive; and that proper signais 
were not given. We think, therefore, that the complaint contained 
a suffleient statement of the grounds of recovery that would be re- 
lied upon to warrant a considération of ail the circumstances and 
conditions that the jury were allowed to consider under the in- 
structions given by the trial court No objection was taken to the 
introduction of any testimony on the spécifie ground that it tended 
to show acts of commission or omission that were outside of the 
case made by the pleadings. On the contrary, it seems to hâve 
been taken for granted that ail of the évidence relating to the loca- 
tion of the crossing, and what was done or left undone on the occa- 
sion of the accident, was strictly relevant to the issues as they had 
been framed. For thèse reasons, we are unable to assent to the 
view that the circuit court went outside of the issues raised by 
the pleadings, and allowed the jury to flnd the défendant guilty of 
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derelictions of duty that were not sufficiently chargea In the com- 
plaint. 

Anotlier objection to the charge seema to be that the court erred in 
the construction that it placed on the lowa statute in holding, as it 
did, that a railway company, under some circumstances, may be 
guilty of a want of reasonable and ordinary care, in the manner in 
which it runs a train over a road crossing, although its employés 
comply with the tenus of the statute in the matter of sounding the 
whistle and ringing the bell of the engine at a distance of 60 rods 
from the crossing. It is also suggested that the court erred In in- 
structing the jury that the speed of a train when it approaches a 
crossing ought to bear a reasonable relation to the kind of signala 
given, or to the -other précautions that are taken at the particular 
crossing, to warn travelers of the approach of trains. With référence 
to thèse objections, it is only necessary to observe that controlling au- 
thority for ail that was said by the circuit court on thèse points is to 
be found in Railway Co, t. Ives, 144 U. S. 408, 420, 12 Sup. Ot 679, 
and in Improvement Co. t. Stead, 95 U. S. 161, 164. In the latter of 
thèse cases, while considering the speed of trains at road crossings 
and the warnings that ought to be given at such places, Mr. Justice 
Bradley said : 

"But what Is reasonable and timely wamlng may dépend on many cir- 
cumstances. It cannot be such if the speed of the train be so great as to 
render it unavailing. The explosion of a camion may be said to be a 
wamlng of the coming shot; but the velocity of the latter generally out- 
strlps the wamlng. The speed of a train at a crossing should not be so 
grreat as to render unavaillng the wamlng of Its whistle' and bell; and thi» 
caution is especlally applicable when thelr sound is obstructed by wlnds and 
other noises, and when interrening objects prevent those who are approach- 
Ing the railroad from seeing a coming train. In such cases, if unslackened 
speed is désirable, watchmen should be stationed at the crossing." 

In the case of RaUway Co. v. Ives it was declared to be a well- 
established doctrine "that under certain circumstances a railway 
company will not be held free from négligence, even though it may 
hâve complied literally with the terms of a statute prescribing cer- 
tain signais to be given and other précautions to be taken by it for 
the safety of the traveling public at crossings." In the same case if 
was further held, in eiïect, that when a crossing is shown to be extra 
hazardous, either because the view is obstructed, or because the cross- 
ing is much frequented, and the sound of approaching trains is 
rendered indistinct, it is usually a question for the jury whether, in 
the exercise of ordinary care, additional précautions to prevent ac- 
cident, other than those specially enjoined by the terms of a local 
statute or ordinance, ought not to hâve been taken. The same 
view was adopted and enforced in each of the following cases: Rail- 
road Co. V. Perkins, 125 111. 127, 17 N. E. 1; Thompson v. Rail- 
road Co., 110 N. Y. 636, 17 N. E. 690; Shaber v. Railway Co., 28 
Minn. 103, 107, 9 N. W. 575; Winstanley v. Railway Co., 72 Wis, 
375, 39 N. W. 856; Louisville & N. R. Co. v. Com., 13 Bush, 388; 
Weber t. Railroad Co., 58 N. Y. 451, 458; Guggenheim t. Railway 
Co., 66 Mich. 150, 33 N. W. 161. 
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The several objections to the charge already noticed and con- 
«Idered embrace ail of the spécifie exceptions thereto which were 
taken by the défendant, and what we haye said with référence to 
thèse exceptions is sufficient to show that the charge was snbstan- 
tially correct, and that no materialerror was committed In rèfusing the 
instructions that were asked by the défendant company. Indeed, it 
is apparent from an inspection of the record that the fundamental 
propositions of law contained in the charge were conceived and 
f ramed with spécial référence to the two fédéral décisions heretofore 
cited, and that they are in harmony with the principles that were ap- 
proved and applied in those cases. It Is also obvions that the circuit 
court held that the case at bar was one in which the jury were 
entitled to décide whether, on the occasion of the accident, the défend- 
ant company had discharged its full duty to the deceased and to the 
public ; and, in riew of the location of the crossing and the testi- 
mony tending to show its extra bazardons character, we fully concur 
in tha't view. 

One further assignment of error remains to be noticed. In the 
course of the trial three witnesses, who had often traveled orer the 
crossing now in question, and who were familiar with its location and 
surroundings, were called by the plaintifE for the purpose of showing 
its dangerous character. Af ter describing the crossing, its distance 
from the mouth of the culrert, and the varions objects that interfered 
with the view in both directions, they were allowed to give instances 
in which they had themselves narrowly escaped being injured by 
trains while passing over the crossing in vehicles. In admitting the 
évidence, the court cautioned the jury that it was not admitted for 
the purpose of showing négligence on the part of the défendant com- 
pany on former occasions, but solely for the purpose of showing the 
nature of the crossing and the difflculties that travelers upon the 
highway had encountered when passing over it, in discovering 
whether a train was approaching. An exception was duly taken by 
the défendant to the admission of this évidence. The most obvions 
objection to the testimony, and the one that is urged by the défend- 
ant, is that it had a tendency to introduce collatéral issues into the 
case. No one, however, can doubt the great weight that men wonld 
ordinarily attach to such incidents as tending to show whether a 
crossing is safe or unsafe, especially when the incidents are narrated 
by persons who participated therein, who are familiar with the cross- 
ing, and who, in the same connection, describe the physical surround- 
ings of the place. Taken in connection with the description given of 
such surroundings, the testimony illustrated in a practical way how 
the obstacles described inevitably tended to produce accidents. 

Whatever doubt we might otherwise hâve entertained of the admis- 
sibility of this évidence, because of its tendency to raise collatéral 
issues, must be resolved against the défendant on the strength of the 
décision in the case of District of Columbia v. Armes, 107 U. S. 519, 
524, 2 Sup. et 840, which seems to be on ail fours with the case at bar. 
In that case, as in this, testimony was offered and admitted of other 
accidents which had occnrred at a given place, and it was held to be 
admissible for the purpose of showing the dangerous character of the 
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place. The contention on the part of coonsel that the évidence waa 
held admissible in tlie case last referred to solely for the purpose of 
showing notice to the municipality that a street was ont of repair is 
not tenable. The court expressly held that the frequency of accidenta 
at the particular place was good évidence of its dangerous character, 
or, at least, that it was some évidence to that effect. The court also 
answered the objection raised in that case that the évidence tended to 
Introduce collatéral issues, by saying that in point of f act "no dispute 
was made as to thèse accidents, no question was raised as to the 
extent of the injuries received, no point was made upon them, no re- 
covery was sought by reason of them, nor any increase of damages." 
The same remark may be made with référence to the évidence intro- 
duced in the case at bar. It did not in fact lead to the introduction of 
any collatéral issues. That theseveral witnesses had narrowly escaped 
inj^ry at the times stated and in the manner described was not de- 
nied; nor can the testimony be said to hâve misled the jury in any 
respect, because the court expressly cautioned the jury that the testi- 
mony should only be considered in so far as it tended to show the 
character of the crossing. Upon the whole, we hâve concluded that 
the admission of the testimony was not such an error as would war- 
rant a reversai of the case. The judgment of the circuit court is 
therefore afiirmed. 

On Rehearing. 

(May 13, 1895.) 

PEU CURIAM. The pétition for a rehearing which has been 
filed in this case does not call our attention to any material fact or 
circumstance or to any controlling authority which was overlooked 
in deciding the case, or that has not already received careful con- 
sidération. Under thèse circumstances it is not our habit to file 
written opinions in overruling motions of this character. When 
ail of the questions to which our attention was directed on the argu- 
ment hâve been fully considered and decided, we cannot undertake 
the labor of restating our conclusions, or of elaborating our views, 
because we are invited to do so by a motion for a rehearing. We 
départ from our usual practice in this instance for the purpose of 
noticing briefly a suggestion, contained in the pétition for a rehear- 
ing, that the deceased was, as a matter of law, guilty of contributory 
négligence in attempting to pass over the crossing after he was 
aware that a train was approaching. We recognize the ruie de- 
clared in Railroad Co. v. Houston, 95 U. S. 697, and in other kindred 
cases, that where a person, without any excuse for so doing, under- 
takes to cross a railroad track in advance of a train, which he knows 
to be approaching rapidly, and in so doing sustains injury, he is 
guilty of such négligence as will preclude a recovery. The case 
at bar is olearly distinguishable, we think, from that class of cases. 
As we hâve already pointed out, there was évidence in the présent 
case which strongly tended to show, and which probably induced 
the jury to believe, that when the deceased flrst saw the coming 
train his horses were practically on the railroad track, so that any 
course he might then see fit to pursue, whether he went forward or 
v.67F.no.6— 43 
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tiied to turn backward, was fraught with great danger. We are 
imwilling to déclare, as a matter of law, that a person who is called 
upon to act under such circumstances, and to act instantaneously, 
is guilty of négligence if he does not choose the safer course. In 
such a case the inference of contributory négligence, if it is a 
justifiable inference, should be drawn by the jury, rather than by 
the court. Nor are we able to say, as a matter of law, that the 
deceased was placed in the dangerous situation last mentioned by 
reason of his own want of ordinary care. In the opinion on file 
we hâve described the location of the crossing in détail, and f urther 
remarks on that subject are unnecessary. It is sufflcient to say 
that the jury may hâve found, in view of the character of the cross- 
ing, that, without any culpable neglect on the part of the deceased, 
he remained utterly ignorant of the impending danger until he was 
placed in a position of great péril. Granting that at a point 34 feet 
north from the center of the track an engine could be seen enter- 
ing the culvert from the east, at a distance of 180 feet from the 
crossing, yet at the rate of speed at which this train may hâve been 
moving it does not follow that the engine was at the point last 
mentioned, and in plain view, when the deceased was exactly 34 
feet north of the track. He may hâve been, and the jury probably 
found that he was, much nearer to the track when the engine came 
first into view. The speed of the train, the précise distance that it 
would move in a second of time, the place at which it first gave 
warning of its approach, whether at the whistiing post or between 
that point and the bridge, and the kind of warning actually given, 
were each questions of fact that hâve an important bearing on the 
issue of contributory négligence, and it is hardly necessary to ob- 
serve that they were questions which the jury were entitled to con- 
sider and décide. We think, therefore, that the question of con- 
tributory négligence was necessarily submitted to the jury, and that 
that issue was submitted under instructions from the court which 
were substantially correct. In support of the conclusions an- 
nounced in the opinion now on file we refer to a récent décision by 
the United States court of appeals for the Seventh circuit in the 
case of Railroad Co. v. Austin, 12 O. C. A. 97, 64 Fed. 211, which 
bears a strong resemblance to the case at bar. See, also, Ernst 
V. Railroad Co., 35 N. Y. 9, 41. The motion for a rehearing will 
be denied. 
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(Circuit Court, B. D. Missouri, B. D. May 13, 1895.) 

No. 3,788. 

X. Rail-wat Lakd Gkants~Aid Bonds— Lien— Description of Propeett. 

Act Mo. Dec. 11, 1855 (Local Laws 1855, p. 469), authorlzecl tJae Issue 
of bonds In ald of the Cairo & Fulton Railroad Company, and provided 
that the state should hâve a first lien on the road and its "appurtenances." 
Act Mo. March 8, 1857 (Laws 1856-57, p. 85), granted sald railroad Com- 
pany additional ald, and provlded that the bonds issued should constltute 
a first Uen on the "road and property" of the company. Héld, that the 
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state's lien covered lands granted to the state by Act Cong. Feb. 9, 1853, 
and by the state granted to eald rallway company to aid In Its construc- 
tion. 

a. Fedkkal Couhts— Comitt — Pollowing State Dbcisions. 

Wbere state statutes, affecting the tltle to large tracts of land, hâve 
been construed by the state suprême court, and the title so established 
bas been reafflrmed by the United States suprême court, whlch décisions 
hâve remained unchallenged for many years, comlty does not compel a 
fédéral court, when the title Is again called in question, to foUow a later 
décision of the state courts adverse to the title established by the earlier 
décisions. 

Action by Florence A. Wilson against the Ward Lumber Company 
for trespass. 

ïhis is an action of ejectment, wlth consequentlal damages for cutting 
and removing timber from a large body of land In Mississippi county, in 
this state. The value of the timber being agreed upon, and a jury being 
waived, the case Is submitted to the court on the single issue of title. ïhe 
common source of tltle has its origin in Act Cong. Feb. 9, 1853, making a 
grant of the lands in question, for the purpose of aiding in the construction 
of the Cairo & Fulton Eailroad, six sections in wldth on each side of said 
road. The said act provided, inter alla, that said lands so granted should be 
subject to disposai by the state législature for the purpose in question. By 
Act Cong, July 28, 1866, the provisions of the first-named act were revlved 
and continued for a perlod of 10 years. By an act of the législature of 
Missouri of December 11, 1855, the governor of the state was empowered to 
cause to be issued and delivered to said railroad the bonds ef the state, 
amounting to $250,000, wlth Interest not exœeding 6 per centum per annum. 
This act provided that the certiflcate of acceptance of such bonds by the 
Company should constltute a mortgage on said road, and every part thereof, 
and its appurtenances, to seeure the principal and Interest of said bonds. 
On the 3d day of March, 1857, the state legislatui-e passed an act to amend 
an act entitled "An act to seeure the completion of certain railroads in this 
state, and for other purposes, approved December 10, 1855," granting to the 
said Cairo & Fulton Railroad ttiereby an additional loan of $400,000. This 
latter act contained the following language: "AU bonds issued under the pro- 
visions of this act shall constitute a flrst lien or mortgage upon the road 
and property of the several companles so reoeiving them In the same manner 
as provided by the act approved February 22, 1851, to expedite the construc- 
tion of the Pacific Railroad and the Hannibal and St. Joseph Raih-oad, and 
the act approved December 11, 1855, of vehich this is amendatory." By 
section 15 of said act of 1857, it was provided that. In the event of the failure 
by the company to pay any part of the principal or interest of the bonds of 
the state issued under said act, the governor could take such steps as mlght 
be necessary and proper to foreclose the state's mortgage, and enforce its 
lien upon the property incumbered. The président of the Cairo & Fulton Rail- 
road Company on the 29th of June, 1857, filed wlth the secretary of state 
the required certiflcate of acceptance by the road under the provisions of the 
act of December 11, 1855, and a like certificate on the 19th day of October, 
1857, accepting the provisions of the act of March 3, 1857. On August 5, 
1857, the said président filed with the secretary of state his receipt for 100 
state bonds, at $1,000 each, and on October 17, 1857, he filed a like receipt 
for 80 state bonds of like dénomination, and also receipts for the residue 
ot said bonds, dated December 1, 1858, April 10, 1859, and July 25, 1859. 
After said enactments, and the said acceptances by the railroad company, 
and after the acceptance of a portion of the bonds of the state, the railroad 
company, by appropriate deed, conveyed to Moore, Wilson, and Waterman 
the roadway, stations, and dépôt, together with ail its lands and real estate, 
in trust to seeure the payment of certaiii bonds of the company. This deed 
of trust in its caption purports to be of date May 23, 1857, but was not 
acknowledged until May 28, 1858. By the récitations of this deed of trust it 
was made "subject to a prior flrst and only lien in the nature of a mortgage 
In favor of the state, made to seeure and indemnlfy said state against tho 
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payment of said bonds, as sald state may from tlme to tlme Jssue and de- 
Uver," etc., "under and by virtue of the provisions of the several acts of 
the gênerai assembly of Missouri entitled as foUows: 'An act to expedlte 
the construction of the Calro and Fulton Railway CJompany, passed December 
11, 1855;' and also, 'An act to amend an act to secure tfi« completlon of 
certain railroads in this state, and for other purposes, approved December 
11, 1855, approved March 3, 1857.' " The amount of said bonds secured by 
said deed of trust was not to exceed the sum of $1,600,000, wlth interest, with 
the proviso that nothlng contained in said deed should hâve the efCect or 
operate as a lien upon said railroad, nor any part nor section thereof , nor Its 
appurtenances, prlor or in dérogation of, or in any way to interfère wlth, 
the lien of said state under the acts of the législature aforesald. The plain- 
tiff in this case claims title under foreclosure proceedings instltuted on a 
default In the sald deed of trust to Moore, Wilson, and Waterman, by deed 
dated in 1859, to one Hamilton. Hamilton conveyed to one Stephens, and 
Stephens to Blakely Wilson, In 1860, under whom the plalntlfif claims as 
helr. The défendant claims title as follows: The Calro & Fulton Railroad 
Company havtng defaulted in the payment of sald aid bonds, the législature 
passed two acts, one of February 19, 1866, and the other of March 19, 1866, 
authorizlng and dlrectlng the govemor of the state to foreclose the state's 
lien, predicated of the acts of December 11, 1855, and March 3, 1857, pro- 
vldiâg for a board of commissioners to bid In the property at said foreclosure 
sale, wlth power in them to resell the property so purchased. Under thèse 
foreclosure proceedings the govemor of the state, by deed October 12, 1866, 
Bold and conveyed to the state "the sald Calro and Fulton Ballroad, and evefy 
part and section thereof, so far as the same is constructed, completed, or 
projected, together wlth Its appurtenances, rolling stock, and property, of 
every description, and ail rlghts and franchises thereto belonglng." By a 
like description, by deed January 17, 1877, the state conveyed the property 
to Reed, Mackey, Vogle, and Simmons, who conveyed the property to 
Thomas Allen. From Allen this title passed to the Cako, Arkansas & Texas 
Railroad Company, which consoUdated wlth the St Louis & Iron Mountain 
Railway Company, organlzed In 1866, under the name of the St Louis, Iron 
Mountain & Southern Railway Company, which last-named company, by 
approprlate deed, conveyed the land In suit, as a part of its claimed purchase, 
to the grantor of the défendant, by deed dated March 28, 1888. 

H. J. Cantwell, A. W. Edwards, James A. Boone, and J. E. Bur- 
rough, for plaintiff. 
M. L. Clardy, for défendant 

PHILIPS, District Judge (after stating the facts). From the 
foregoing statement of facts it is apparent that the question to be 
decided is whether or not the state of Missouri, by virtue of the two 
acts of 1855 and 1857, and the issue of the bonds giving the state's 
aid to said Cairo & Fulton Railroad Company, and its acceptance 
thereof, acquired a lien upon the lands granted to said railroad com- 
pany, as well as to the railroad itself. If the state did acquire such 
lien, the title to the land in question unquestionably passed, under 
the foreclosure proceedings and mesne conveyances, to defendant's 
grantor. It is not contended by counsel for défendant that under 
the state's lien created by the act of December 11, 1855, title to the 
land passed by the foreclosure proceedings, as that lien applied only 
to "the road, and every part and section thereof, and its appurte- 
nances"; the term "appurtenance" not being broad enough to extend 
to the lands outside of those used for and in connection with the 
location and opération of the road. But the whole controversy 
centers upon the construction to be given to the provision of the act 
of March 3, 1857, which extends the lien of the mortgage "upon 
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the road and property of such company." The act of 1855, in gir- 
ing the state a lien for the ârst crédit of |250,000 given the road,, 
liaving limited its opération to the road and its appartenances, while 
the act of 1857 extended the lien for the additional loan of $400,- 
000 to the road and property of the company, it would naturally 
seem that some effect and opération ought to be given to this change 
in phraseology, because the tenn "property" has a much wider range 
in its embrace and application than that of an appurtenant The 
term "appurtenant," in its légal common acceptation, implies a thing 
as belonging to, accessory, or incident to, some other thing. As 
used in connection with land, it means a thing used with the land 
and for its benefit, annexed to and connected therewith. So the 
appurtenant of a railroad implies that it is incidental to, connected 
and used with, the road, as a part of and essential thereto, such as 
dépôts, stations, switches, and switch yards, and the like. But 
the term "property," as commonly used, dénotes "any external ob- 
ject over which the right of property is exercised. In this sensé, 
it is a very wide term, and includes every class of acquisitions which 
a man can own or hâve an interest in. TaMng the word in the latter 
signification, property is broadly divided into real and personal prop- 
erty." Black, Law Dict If A. should to-day loan B. f 250,000, and 
take as security therefor a mortgage on B.'s dwelling hoase and ap- 
purtenances, and next year make to B. an additional loan of |400,- 
000, and take an additional mortgage security on the dwelling house 
and property of B., the différence in phraseology would at once chal- 
lenge attention, and the ordinary mind would intuitively perceive a 
good and sufflcient reason for extending the lien for the additional 
loan to other and additional security, well expressed in the more 
comprehensive term "property." 

The danger which any court encounters, in seeking out a technical 
possible reason for giving the second instrument no larger scope 
than the flrst, lies in selecting one less reasonable and natural than 
the one based upon the idea the greater the risk the greater the 
security. Courts are ever exposed to the just criticism of legislating 
and making contracts when they undertake to give to a plain, 
ordinary légal term a meaning différent from that of its common ac- 
ceptation. It is said that it would hâve been easy for the légis- 
lature, had it intended by the act of 1857 to extend the state's lien 
to the company's lands, to hâve used the term "lands." With equal 
force may it be replied that, in the act of 1855, the législature having 
restricted the lien to the road and its appurtenances, if its purpose 
was to so limit the opération of the second mortgage lien, why did 
it drop so simple and explicit a term as "appurtenances," and em- 
ploy one more comprehensive, and whose gênerai import was so 
universally recognized? Had the législature employed the lan- 
guage, upon the road and lands of the company, it is not too much 
to say, perhaps, that the spécial reasoning based upon supposed 
législative intent and statutes in pari materia, by which it is sought 
to reduce the term "property" to the degree of an appurtenant, 
would be invoked to qualify the term "lands," by making it apply to 
those incidents essential to the opération of the railroad. 
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It is further urged against the construction tliat the mortgage of 
1857 extended to the landa of the company; that it would thwart 
the législative policy declared in the act of 1855, which contem- 
plated that the lands should he applied solely to the construction of 
the road; that by placing a mortgage upon them for $400,000, ran- 
ning for a period of 30 y'ears, the sale of the lands for settlement 
would practically hâve been defeated. No such obstacle seems to 
hare presented iitself to the minds of the parties to the Moore, Wil- 
son, and Watemaan deed of trust, under which the plaintiff claims, 
for that trust was to run until 1882, nearly as long as the state's 
mortgage. Exactly how it is that the plaintiff, who must recover 
on the strength of his own title, and not on the weakness of the de- 
fendant's, can stand upon a mortgage of the lands which ran until 
1882, while the défendant cannot défend under a mortgage from the 
sarde company anterior in time, running a little longer, is not ap- 
parent to my mind. So long as the proceeds of the bonds of the 
state loaned to the company were used in obtaining funds with which 
to build the road, it would hardly lie in the mouth of the company 
to say to the state, when it came to foreclose its mortgage, that your 
mortgage is void because the législative acts and the congressional 
grant contemplated that the lands should be open to sale for the 
settlement of the country. Reduced to its logical substance, under 
plaintiff's contention, nothing passed under the "Sell-Out Act" of 
1866, save the naked right to build the road, as no road of impor- 
tance was then constructed. In other words, the state simply 
foreclosed a lien on a franchise to build a road to satisfy a claim 
of 1400,000. 

It is further însisted that under defendant's position there is a 
répugnance to the manifest purpose of section 4 of the act of 1857, 
whereby the state was to guaranty certain bonds issued by the 
Pacific Railroad Company, receiving a lien on both its road and 
lands, subject to the right of the mortgage authorized by section 3 
of the act of 1855, of which the act of 1857 is amendatory. The 
mortgage referred to in section 4 was to guaranty the bonds, not of 
the state, but of the Pacific Railroad Company, to aid in the con- 
struction of the Southwest branch of that road; whereas, the bonds 
mentioned in section 17 of the act of 1857, constituting a lien "xipon 
the road and property of the companies," were issued directly by the 
state. The latter bonds ran for 30 years, while the Pacific Railroad 
bonds ran for 20 years, and the liability of the state as to the latter 
was merely that of guarantor. The Pacific Railroad mortgage con- 
stituted a first lien on the lands of the Southwest Company and 
the road itself. ManifeStly, therefore, they were not the bonds re- 
ferred to in section 17. The two sections refer to two subjects- 
matter, and, of conséquence, there is no répugnance in the two 
provisions. 

The power conferred by the législature in the act of March 3, 
1857, authorizing the transfer of the state's securities to the Iron 
Mountain Railroad Company "upon such terms and conditions as 
may be agreed upon between such parties," by no permissible con- 
struction gave authority to the companies to so change the con- 
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tract with the state as to relieve tlie raiiroad of the state's liecr. 
The manifest intent of the législature was that, in case of a con- 
solidation of the two companies, the new company should succeed 
to ail the beneflts intended for both, bnt not discharged from the 
burdens which each has assumed. 

The précise question under considération came before the su- 
prême court of this state for détermination in the case of Whitehead 
V, Vineyard (decided in 1872) 50 Mo. 30. Judge Bliss, who wrote 
the opinion, discussed the direct question raised in that case, as 
to whether or not the lands of the company were included in the 
state's lien, and passed under the foreclosure proceedings. After 
referring to the varions acts of the législature in question, the 
learned judge said: 

"Under the provisions of thèse acts and subséquent législation the raiiroad 
was sold ont, and défendant claims that the land in controversy could not 
hâve been sold because not included in the term 'appartenances,' used In the 
act of Febmary 22, 1851; that land outslde of and not necessary to the use 
of the road is not appurtenant to it. It becomes necessary in this case to 
consider how much would be included in the term, had not the législative 
intention been otherwise made clear. Were we compelled to go into the 
questions, it might become necessary to inquire into the object for which 
the land was acqulred,— whether it must be held subordlnate to or might be 
acquired independent of the only object of the organization. But the act of 
March 3, 1857, giving further aid to the several companies, and which was 
expressly accepted by them, not content with the term 'appurtenances,' uses 
the more unambiguous and sweeping phrase, 'the road and property of the 
several companies,' etc., unequlvocally showing the intention to cover by the 
lien of the state ail corporate property of the companies named In the act 
Subséquent acts expressly refer to and cover land like that in controversy, 
and leave the législative intention without a shadow of a doubt. The act of 
February 15, ISM (Sess. Acts 1863-fi4, p. 382), authorizes the St Louis & 
Iron Mountain Raiiroad Company to sell and loan its lands not needed for 
the use and purposes of the road, and provides that their proceeds shall 
be paid into the state treasury on accotint of the interest due upon state 
bonds, and that the lien of the state upon such lands shall cease. Also the 
act of February 19, 186G (Sess. Acts 1865-66, p. 107, § 6), provides that in the 
sale of the respective railroads the commissioners shall 'award the roads, 
and every part and section thereof, tlioir franchises and appurtenances, and 
aU lands and other property, real and Personal, to the highest and best bid- 
ders,' etc. This land, therefore, was included In the lien held by the state 
upon the property of the St. Louis & Iron Mountain Kailroad Cîompany, and 
passed by its sale, as provided in the last-menUoned act" 

The identical question was again raised and passed upon in the 
case of Wilson v. Boyce (decided in 1875) 92 U. S. 320. The record 
facts in the report of this last case do not support the contention 
of counsel that some of the questions raised in the case now at bar 
were not brought to the attention of the court. An examination of 
the skeleton brief of counsel for plaintifE in error shows beyond 
question that the principal matters now presented as new for the 
considération of this court were urged upon the suprême court, Ln 
which the attempt was vigorously made to demonsti-ate that from 
ail the acts of the state législature, in pari materia, the intention 
was dearly to restrict the lien merely to the road and its appurte- 
nances. And the contention was further made in that case that to 
create such lien on the lands of the company, and to attempt to 
pass the title thereto by the foreclosure proceedings, was a peryer- 
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si on of the purpose and object of the congressional grant to tlie 
State. The court approved and followed the décision of the state 
court in Whitehead v. Yineyard, supra. After holding that the 
term "appurtenances" did not extend to the lands of the company, 
Mr. Justice Hunt proceeded to a considération of the effect of the 
second mortgage under the act of 1857 for securing the additional 
aid of 1400,000, and said: "The question is, dœs the word 'prop- 
erty' in the statute create a valid lien on thèse lands?" and held that 
the term "property" was broad enough to and did embrace the lands 
of the company. Proceeding, the learned justice said: 

"In the flrst mortgage, the state took Its security upon the road and Its 
appurtenances. In Its second mortgage, It authorized and obtained security. 
not only upon the road of the company and every part thereof, but also upon 
its property, meaning its other property, and ail of its other property. It is 
dlfflcult to conceive any reason for this extension of language in the statute, 
except an intended extension of security. Time had passed without a com- 
pletion of the road. A large additional loan was now made; and a désire to 
receive additional security gives a natural and logical explanation to the 
additional words inserted In the mortgage." 

The opinion then proceeds to show that the décision in White- 
head V. Vineyard was not mère obiter dictum, but that "the point 
we are considering was the précise point before the court." And 
it was further held that the very mortgage under which the plain- 
tiff claims in this action was subordinate to the state's lien under 
which the défendant claims; and in respect of the other question 
raised, as to such construction involving a perversion of the pur- 
pose of the congressional grant, the court said : 

"It was quite within the competency of the railroad company to mortgage 
Its lands not used for its traclî or appurtenances. It might be deemed pru- 
dent and judicious to raise money upon Its collatéral property rather than 
upon its road. It might lose its forelgn lands, and stiil be suocessfui as a 
railroad company. If it should lose its tracli, it must at once cease to exist" 

The suprême court of this state in Chouteau v. Allen, 70 Mo. 
327, .328, again expressly recognized that this question was settled in 
the cases of Whitehead v. Vineyard and Wilson v. Boyce. Chief 
Justice Sherwood said: "So far as respects the congress lands 
described in the deed of trust, it has been held that they passed in 
conséquence of the sale which occurred October 1, 1866, and which 
was but the foreclosure of the first lien and statutory mortgage held 
by the state over ail the property of the company," — citing White- 
head V. Vineyard and Wilson v. Boyce. And then, proceeding to 
show that certain lands donated by the counties to the railroad 
were not affected by the mortgages in question, concluded with this 
language: "The title of Allen to the congress lands must therefore 
be regarded as free f rom flaw." 

Thus stood the décisions of the courts, both state and fédéral, 
respecting this title, until 1893, when, for the flrst time in the his- 
tory of the Tarions litigations respecting thèse lands, the suprême 
court of the state in Wilson v. Beckwith, 117 Mo. 61, 22 S. W. 639, 
denied the validity of Allen's title obtained under the state's lien, 
and upheld the title under the trust deed to Moore, Wilson. and 
Waterman as paramount 
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So this court is confronted with the suggestion that the décision 
in Wilson v. Beckwitli, being the last expression of the highest 
court of the state, involving the proper construction of the législa- 
tive enactmenta of the state, is, on the doctrine of comity, binding 
and conclusive on the fédéral court, when the same question is 
again brought under review. No question is made by the court as 
to this being the generally accepted doctrine in the abstract. But, 
as applied to the history of this title and the facts of this case, a 
much deeper and broader question of sound public policy is pre- 
sented. It is this: Involved in the construction of the state's 
mortgages and foreclosure sale thereunder are many thousand 
acres of land. For 21 years the décision of the state suprême 
court in Whitehead v. Vineyard, aflarming the validity of the title 
to thèse lands acquired by Allen under the state's lien, stood un- 
challenged. This title was again reafflnned by the suprême court 
of the United States 18 years prior to the décision in Wilson v. Beck- 
with. The décision in Whitehead v. Vineyard was again recog- 
nized, nem. con., by the state suprême court in 1879. In the mean- 
time the lands under AUen's purchase hâve largely been sold and 
resold, and in increased degree, as shown by the évidence in this 
case, after the affirmation of Allen's title by the suprême court of 
the United States in 1875. 

Shall this court now surrender its right of opinion, and disregard 
the solemn and considerate judgment of the suprême court of the 
United States, affirming the earlier ruling of the state court, and 
thereby unsettle the titles to ail this property, which hâve reposed 
in recognized and confident security for so many years? It does 
seem to me that, if the doctrine of stare decisis is to hâve any place 
in the jurisprudence of this country, it ought to find a footing hère 
and now. In Pease v. Peck, 18 How. 595, in discussing the state 
of case where a long-settled rule of action had prevailed, and be- 
tween the time of an adjudication in the United States circuit court 
and the submission of the case on writ of error in the suprême court 
the suprême court of the state of Michigan had made a décision 
which was a departure, Mr. Justice Grier, in delivering the opinion 
of the court, said: 

"There are, It Is true, many dicta to be found in our décisions, averring that 
the courts of the United States are bound to foUow the décisions of the 
state courts on the construction of their own laws. But although this may be 
a correct, yet a rather strong, expression of a gênerai rule, it cannot be re- 
oelved as the enundatlon of a maxim of unlversal application, Accordingly, 
our reports fumish many cases of exceptions to It. In ail cases where there 
Is a settled construction of the laws of the state, by its highest judicature, 
established by admltted précèdent, It Is the practice of the courts of the 
United States to recelve and adopt it wlthout crltlclsm or further inquiry. 
But when this court hâve first decided a question arlslng under state laws, 
we do not feel bound to surrender our convictions on account of a contrary 
subséquent décision of a stat» court, as in the case of Rowan v. Runuels, 
5 How. 139. When the décisions of the state courts are not consistent, we 
do not feel bound to foUow the last, if it Is contrary to our convictions; and 
much more Is this the case where, after a long course of consistent décisions, 
some new llght suddenly springs up, or an excited public opinion has eliclted 
aew doctrines, subversive of former safe précèdent. • • * Nor do we feel 
bound In any case in which a point is first ralsed in the courts of the United 
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States, aad has been declded lu a circuit court, to reverse that décision, con- 
trary to our own convictions. In order to conform to a state décision made 
in the meantime. Such décisions bave nor the character of establlshed précè- 
dent déclarative of the settled law of a state. Parties who, by the constitu- 
tion and laws of the United States, hâve a right to bave their controversies 
declded in thelr tribunals, bave a right to demand tbe unbiased jiidgment of 
the court. ïbe theoi-y upon -which jurlsdiction is oonferred on the courts 
of tbe United States, in controversies betwcen citizens of différent states, bas 
its foundation in tbe supposition tliat possibly tbe state tribunal migbt not 
be impartial between their own citizens and foreigners. Tbe question pre- 
sented in tbe présent case Is one in whicb tbe Interests of citizens of otber 
States corne dlrectly In conflict witb those of the citizens of Mlchigan. Tbe 
territorial law In question bad been received and acted upon for 30 years, in 
the words of tbe publisbed statute. It had received a settled construction 
by the courts of the United States as well as those of tbe state. It bad en- 
tered as an élément into tbe contracts and business of men. On a sudden, a 
manuscript statute différent from the known public law is disinterred from 
the lumber room of obsolète documents; a new law is promulgated by judl- 
cial construction, wbich, by rétroaction, destroys vested rights of property 
of citizens of otber states." 

In Burgess v. Seligman, 107 U, S. 33, 34, 2 Sup. Ct. 10, the court 
says: 

"When contracts and transactions bave been entered Into, and rights hâve 
accrued thereon under a particular state of tbe décisions, or when tbere has 
been no décision, of the state tribunals, tbe fédéral courts properly claim tbe 
right to adopt their own interprétation of the law applicable to tbe case, 
altbougb a différent interprétation may be adopted by tbe state courts after 
such rights bave accrued. But even In such cases, for the sake of harmony 
and to avoid confusion, the fédéral courts will lean towards an agreement 
of vlews witb the state courts, if tbe question seems to them balanced witb 
doubt Acting on thèse principles, founded, as they are, on comity and good 
sensé, tbe courts of thé United States, without sacriflcing their own dignity 
as independent tribunals, endeavor to avoid, and in most cases do avoid, any 
unseemly conflict wlth tbe well-considered décisions of the state courts. As 
the very object of givlng to the national courts jurlsdiction to adminlster 
the laws of the states In controversies between citizens of différent states 
was to institute Independent tribunals, which it migbt be supposed would be 
unaffected by local préjudices and sectional vlews, It would be a dereliction 
of thelr duty not to exercise an Independent judgment in cases not foreclosed 
by prevlous adjudication." 

In Trust Co. v. Debolt, 16 How. 416-433, Chief Justice Taney, 
speaking of the contention that the construction given to the act 
of the state législature by the state suprême court concluding the 
fédéral tribunals, draws a distinction between ordinary acts of lég- 
islation and matters growing ont of contracts based upon a légis- 
lative act. Notwithstanding the state suprême court held that the 
«tate constitution did not authorize its législature to make certain 
exemptions in the contract, yet, as it was in conflict witb the uniform 
construction which had long prevailed in the state, the suprême 
court of the United States declined to follow it Chief Justice 
Taney (pages 431, 432) said: 

"It ts tme that thls court always follows the décision of the state courts 
In the construction of their own constitution and laws. But, where those dé- 
cisions are In conflict, this court must détermine between them; and certainly 
a construction acted on as undisputed for nearly 50 years, by every depart- 
ment of the govemment, and supported by judicial décision, ougbt to be re- 
garded as sufllclent to glve to the instrument a flxed and deflnlte meanlng. 
Contracts wlth tbe state's authorlty were made under it; and, upon a ques- 
tion as to the validlty of such contract, the court, upon the soundest prin- 
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dples of Justice, Is bound to adopt the construction It received from the state 
authorlties at the time the contract was made. It wasnpon this ground that 
the court sustained contracts made In good falth In the state of Mississippi 
under an existing construction of its constitution, although a subséquent 
and contrary construction given by the courts of the state would hâve made 
such contracts illégal and void [citing Rowan v. Runnels, 5 How. 134]. The 
Sound and true rule Is that if the contract, when made, was valid by the 
laws of the state as then expounded by ail the departments of its government, 
and administered in its courts of justice, its validity and obligation cannot 
be impaired by any subséquent act of the législature of the state, or dé- 
cisions of Its courts, altering the construction of the law." 

The mortgage in question hère, made between the state and the 
Cairo & Fulton Railroad Company, was, in efEect, a contract. For 
over 30 years the législature itself construed this enactment as cor- 
ering the lands of the Company (Sess. Acts 1863-64, p. 382; Sess. 
Acts 1865-66, p. 107, § 6), as did the state suprême court for over 
20 years, and the suprême court of the United States for 18 years, 
on the faith of which conflding purchasers hâve invested their money 
in the purchase of thèse lands. To disturb titles thus acquired, 
after so long repose, is both harsh and disruptive. The suprême 
court of the state has by precept taught a better doctrine than by 
the example set in Wilson v. Beckwith, supra. In Reed v. Ownby, 
44 Mo. 206, 207, the court, through Judge Wagner, said: 

"The law has been settled for many years. It has become a rule of property, 
and titles hâve been vested on the strength of it Under such circumstances, 
the error would hâve to be m'ost palpable to justify this court in overruling 
prevlous décisions. The stability of Judicial décisions Is of the utmost con- 
séquence, as upon them reposes the seeurlty of property, and they are not to 
be tampered with to suit the views of différent persons." 

And its last utterance in Dunklin Co. v. Chouteau, 120 Mo. 578, 
25 S. W. 553, is: 

"That décision was pronounced over 30 years ago. It thereby establishes 
a rule of property which has been acted upon during ail that period of tlme, 
and as to thèse lands it ought to be foUowed, whether, in our opinion, the 
judgment then rendered is right or wrong." 

Even in the case of a single décision, long acquiesced in, a rule 
of property may be created; and where there is a séries of déci- 
sions, pointing one way, the rule established ought to be regarded 
as absolutely impregnable, where rights hâve been bottomed on 
them. Wells, Stare Decisis, § 598; 23 Am. & Eng. Enc. Law, p. 28, § 
3. The reasonable limitation to the doctrine of stare decisis is 
that, when a décision can be used only as an instrument of wrong 
and destruction, then "error ceases to be sacred, and principles and 
truths ought to be reasserted." The application of the latest déci- 
sion of the state suprême court to the title in question is, in my 
humble opinion, rétroactive and unjust The issues are found for 
the défendant Judgment accordingly. 
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FOSTBR et al y. GIVBNS et aL 

(Circuit Court of Appeals, Slztb Circuit. May 7, 1895.) 

No. 222. 

1. JnDGMBNTS— CoiiLATEKAIi AtTACK — PrKSUMPTIONS. 

Where a bill to enforce a vendor's lien in a court of gênerai jurisclic- 
tion alleged a sale to défendant of several parcels at a gross prlce, but 
the record does not show the location of such parcels, it ■wlll be pre- 
sumed, in a collatéral attack on the decree, ttiat the land was witliin 
the territorial jurisdlction of the court 
8. Same — REcrTALS— Service by Publication. 

The récital in a judgment by default that an order of publication had 
been "duly made and filed" Is sufScient on collatéral attacli, in the 
absence of record évidence showlng noncompliance with the statute. 
8. Samb. 

In a collatéral attacii on a judgment by default, an objection that the 
order of publication Is not dated, and that, therefore, It does not appear 
that such order was made before publication, cannot be sustained, where 
the publisher's certificate is annezed to the order, and states that it was 
published, etc., as the order must bave been made before it could hâve 
been published. 
4. Samb. 

A récital In a judgment by default that publication had been duly 
made and flled, and the publisher's certificate that the order was pub- 
lished "ten weelcs," are sufflcient, on collatéral attacli, to show publica- 
tion for "two months successlvely," as required by the order and by 
statute. 

6. Wbits—Sbrvice ht Publication— Whbn Authohizbd. 

tînder Act Ky. Dec. 19, 1796 (1 Litt Laws Ky. 592), authorizing serv- 
ice by publication in certain cases, on satlsfactory proof tliat défendant 
Is "out of the commonwealth," publication may be ordered on proof that 
défendants are not "inhabitants" of the commonwealth. 

Error to the United States Circuit Court for the District of Ken 
tucky. 

Ejectment by Eobert M. Poster and others against James G. 
Givens and others. There was a judgment for défendants, and 
plaintiffs bring error, 

J, O'Hara and O'Hara & Rouse, for plaintiffs in error. 

Wilkins G. Andersen, for défendant in error Pine Mountain Iron 
& Goal Go. 

Wm. Ayres, for défendants in error P. Marimon and Monarch Coal 
& Timber Oo. 

Before TAFT and LUBTON, Circuit Judges, and SEVEHENS, 
District Judge. 

LUBTON, Circuit Judge. This is an action of ejectment brought 
by the plaintiffs in error who were plaintiffs in the circuit court. 
The action was for the recovery of a tract of land described as con- 
taining 50,000 acres, being the same patented by the state of Ken- 
tucky, February 28, 1779, to Abraham Morehouse. Plaintiffs daimed 
as hoirs at law of Henry Banks, and, for the purpose of deraigning 
title to their ancestor from the patentée, Abraham Morehouse, 
offered in évidence a transcript of a record from the circuit court 
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of Franklin county, Ky., wherein their anoestor was a complainant 
In equity, and Philip Henry Neving Tôt Bastrop and the unknown 
heirs of Abraham Morehouse were défendants. They sought to 
show by the final decree in that canse that the land now in contro- 
versy had been sold, by and through commissioners therein appoint- 
ed, to satisfy an équitable lien thereon in favor of Henry Banks for 
purchase money due from the said Morehouse and Bastrop; and that 
the said lands had been sold and conveyed by the commissioners 
who executed the decree to the said Henry Banks, by virtue of the 
power in them vested by the decree aforesaid. Upon the objection of 
the défendants, that record was excluded. There being no other évi- 
dence tending to show title in said Henry Banks, the court instruct- 
ed the jury to find for the défendants. Plaintiffs assign this action 
of the court in excluding said record, and in the peremptory instruc- 
tion, as error, and this is the only question for décision. 

The défendants in error justify the ruling of the court, upon 
several distinct grounds, any one of which, if well taken, renders the 
decree void as to the heirs of Abraham Morehouse, and theref ore in- 
admissible as a link in the chain of title sought to be established by 
the plaintiffs in error. The flrst objection to the decree was to the 
jurisdiction of the court over the tract of land involved in this suit, 
ffhe trajiscript tendered in évidence purports to be a bill in chancery 
filed in the circuit court of Franklin county, Ky. That court was 
one of gênerai jurisdiction in both suits at common law and in 
chancery. Under the statute organizing circuit courts, its territorial 
jurisdiction was limited to the body of the oounty of Franklin. It 
haa not been contended that its jurisdiction was limited to cases 
involving lands wholly within the county. On the contrary, it has 
been properly admitted that if any part of a body of land, or one of 
several parcels of land, subject to a common mortgage or 
équitable lien, be within the county in which the suit is brought, 
the court will acquire jurisdiction over the entire body of land, 
or the several parcels subject to the common mortgage or 
claim of lien, and may effectively exercise jurisdiction with référ- 
ence to the entire subject-matter of the suit. This principle of 
local jurisdiction is familiar law, and the Kentucky courts, at an 
early day, expressly so announced it. Dunn v. McMillen, 1 Bibb, 
409; Cave v. Trabue, 2 Bibb, 444; Brown v. McKee, 1 J. J. Marsh. 
476; Owings v. Beall, 3 Litt. 104. The circuit courts of Kentucky, 
being courts of gênerai oommon-law and equity jurisdiction, and 
not courts of spécial and limited jurisdiction, are within the well- 
known rule which présumes, upon a collatéral attack, that a juris- 
diction actually exercised by such a court was rightf ully exercised, 
until the contrary clearly appears. Such courts of record are 
compétent to décide upon their own jurisdiction, and to exercise it 
to final judgment This applies to both jurisdiction over the sub- 
ject-matter and over the persons of the défendants, and, when a 
Judgment of such a court is collaterally brought in question, every 
reasonable presumptidn will be indulged in favor of the rightful 
exercise of jurisdiction, and they are not required to spread upon 
their records the facts and évidences upon which their jurisdiction 
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was rested. Preem. Judgm. § 122; Pope t. Harrison, 16 Lea, 90. 
Grignon's Lessee v. Astor, 2 How. 337. In Galpin v. Page, 18 Wall. 
3G6, Justice Field, in speaking for the court concerning the pre- 
sumptions in favor of the rightfui exercise of jurisdiction by courtsi 
of gênerai, and not limited, powers, said: 

"It Is presumed to hâve jurisdiction to give the judgment it renders, untll 
the contrary appears. And the presumption embraces jurisdiction, not only 
of the cause or subject-matter of the action in which the judgment was 
given, but of the parties also. The former will generally appear by the 
character of the judgment, and will be determined by the law creating 
the court or prescribing its gênerai powers. The latter should regularly 
appear by évidence in the record of service of process upon the défendant, 
or his appearance In the action^ But where the former appears the latter 
wlll be presumed." 

As already stated, tlie circuit court of Franklin county was a 
court of gênerai commoa-law and equity jurisdiction. If we turn 
to the decree pronounced in the cause of Henry Banks v. Bastrop 
and the Heirs of Morehonse, we find that the judgment rendered 
was in regard to a contract for the sale of nunierous parcels of 
land, and that the court adjudged that Bastrop and Morehouse were 
indebted to the complainant, Banks, in a sum in excess of $50,000, 
as purchase money for a large body of lands lying in distinct tracts, 
some of which were described as being in counties other than 
Franklin, while the locality of others did not appear. The court 
adjudged one contract, embracing many parcels lying in difEerent 
counties, and adjudged to the complainant a common, équitable 
lien, embracing ail the parcels sold, and that ail the tracts should 
be sold for the satisfaction of a unit vendors' equity. Clearly, the 
power to hear and adjudge a cause presenting questions of the kind 
adjudged was within the jurisdiction of the circuit court for Frank 
lin county. 

"The power to hear and détermine a cause is jurisdiction. It is coram 
judlce whenever a case is presented which brings this power into action. 
If the petitloner states such a case In his pétition that on a demurrer the 
court would render judgment in his favor, it is an undoubted case of juris- 
diction. Whether, on an answer denying and putting In issue the alléga- 
tions of the pétition, the petitioner malies out his case, is the exercise of 
jurisdiction conf erred by the filing of a pétition containing ail the requisites, 
and in the manner prescrlbed by law." U. S. v. Arredondo, 6 Pet. 709. 

If we turn to the bUl flled by the complainant Banks, we find that 
it substantially alleged: (1) That the complainant contracted and 
sold four tracts or parcels of land to Abraham Morehouse for the 
considération of $17,500, no part of which had been paid. One of 
those tracts is the one now involved. Concerning that tract, it was 
alleged that it had been located and surveyed by the complainant 
and one Phillip Barbour, and that Barbour had assigned his inter- 
est in the survey to the complainant; that Slorehouse had caused 
a patent to issue to himself, and thereby acquired the légal title. 
(2) It alleged that, as a part of the same contract, the complainant 
had contracted to furnish the said Morehouse other lands to the 
aggregate value of $32,500, thèse other lands "to be ascertained by 
the appraisement of good, disinterested men, on oath," référence be- 
ing made to the contract itself for the détails of the agreement (3) 
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It f urther alleged tiiat subsequently a contract was made with one 
Philip Henry Neving Tôt Bastrop, by which said Bastrop agreed to 
receive, "in satisfaction" of the aforesaid agreement witih. More- 
honse, certain parcels of land described, and to pay therefor $32,500, 
and also to pay for the four parcels already conveyed to Morehouse 
the further sum of |17,500 and further to pay to certain persons 
designated by Banks certain other sums of money mentioned in the 
bill, and that he engaged "to release and entirely exonerate the said 
Banks from the aforementioned contract with the eaid Abraham 
Morehouse." (4) The bill alleged thJat neither the said Morehouse 
nor the said Bastrop had paid any part of the $50,000 which each had 
obligated himself to pay. Complainant therefore charged that he 
held "an équitable lien on the said severaJ tracts or parcels of lanô, 
in the nature of a mortgage for the purpose of securing the payment 
of the aforesaid several sums of money, debts, and contracts. 
• * * " (5) The bill claimed that both Morehouse and Bastrop 
were indebted to him in the full sum of $50,000, of which $17,500 
was for the flrst four parcels assigned and transferred to Morehouse, 
and the remaining $32,500 was for the other parcels engaged to be 
furnished Morehouse, and received by Bastrop, under the circum- 
stances stated, in satisfaction of the Morehouse contract. 

Without further going into the détails of the bill, it is clear that 
a case was stated within the gênerai équitable jurisdiction of the 
court. It may be admitted that no very clear case was alleged in 
regard to Morehouse's liability for the lands subsequently transferred 
to Bastrop. Neither is any very clear case stated in regard to any 
other or further liability, as against Morehouse, than that arisiug 
upon his agreement to pay $17,500 for the four parcels originally 
transferred to him. The objection to jurisdiction concems alone 
the locality of the parcels of land embraced within the common ven- 
dor's equity asserted against ail the parcels, whether conveyed to 
Morehouse or Bastrop. The bill is silent as to the location of the 
four parcels transferred to Morehouse. As to those parcels trans- 
ferred to Bastrop, it appears on the face of the bill that many of them 
were in counties other than Franklin. As to the remainder, there 
is no allégation by which the court could détermine their situation. 
With référence to the four tracts sold and conveyed to Morehouse, 
and for which he was to pay $17,500, évidence is f ound in that record 
that the large tract of 50,000 acres, being the one involved in this 
action, was wholly situated in Lincoln county, and the proof in this 
cause conflrms that évidence. There is nothtag in the record from 
the Franklin circuit court which throws any light upon the locality 
of the other three parcels sold to Morehouse. Neither does it throw 
any light upon the locality of many of the parcels transferred to 
Bastrop. The évidence submitted in the cause now on trial did 
establish that several of the parcels included in the Bastrop agree- 
ment were within the limits of Franklin county, as constituted at 
the time of the Banks suit. Now, on this state of facts, what are 
the presumptions with référence to the local jurisdiction? If com- 
plainant, Banks, has stated on the face of his bill facts suflScient 
to support his contention of a gross sale of lands to Morehoua« 
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and Bastrop for a gross price, and sufiScient to support his claim that 
the subséquent transfer of other landB to Bastrop was in satisfac- 
tion of his agreement to f urnish lands to Morehouse, and that More- 
house was bound by Bastrop's action in receiving such other 
lands, then jurisdiction existed, for it is admitted that some of the 
parcels thus transferred to Bastrop were in fact within Franklin 
county, as then organized. But if it be admitted that the alléga- 
tions of the bill do not state a case supporting the decree, in so far 
as it was adjudged that Morehouse's liability was for |50,000, and 
that the sale to him was a gross sale for a gross price, and that each 
parcel was liable for the whole price, how then stands the case? 
Would that defeat the local jurisdiction of the court, in so far as the 
decree is relied upon as concluding the heirs of Morehouse? We 
think not. A case of a sale of four parcels to Morehouse was stated, 
for the gross sum of $17,500. On the allégations of the bill, that 
sale was a unit sale, for a unit price, and fumished a foundation for 
a suit to hâve declared a vendor's equity as between buyer and seller 
That équitable lien might be asserted against ail the parcels in any 
county in which any one of the parcels, or any part of one parcel, 
might be found. Jurisdiction did not dépend upon the locality of 
the lands embraced in either of the contracts set out being stated on 
the face of the complainant's bill. Good pleading undoubtedly 
required that the pleadlngs should state a case within the jurisdic- 
tion. But if no avennent appears showing defect of jurisdiction, 
it will be presumed, upon a collatéral attack, that the subject-mat- 
ter of the suit was within the territorial jurisdiction of the court. 
"A court of gênerai jurisdiction, proceeding within the gênerai scope 
of its powers, is presumed, in an équitable proceeding, to hâve had 
jurisdiction in the case until the contrary appears. This presump- 
tion extends to ail jurisdictional facts concerning which the record 
is silent" Galpin t. Page, 18 Wall. 350; Grignon's Ijessee v. Astor, 
2 How. 319; Pope v. Harrison, 16 Lea, 82. The record in a suit 
for foreclosure of a mortgage need not show that the land mortgaged 
lies in the county. In tiie absence of an averment to the contrary, 
this will be presumed until the contrary is shown. Brownfield v. 
Weicht, 9 Ind. 394; Markel v. Evans, 47 Ind. 326. Thèse princi- 
ples, applied to this case, would operate to raise a presumption that 
the four parcels of land sold by Banks to Morehouse were within 
the territorial jurisdiction of the Franklin circuit court, nothing 
contradicting that presumption appearing on the face of the plead- 
ings or decree. The introduction of évidence of the fact that one 
of them was in another county will leave this presumption unaffected, 
for non constat that the others, or some part of the others, were not 
in Franklin county. The record should, therefore, be admitted until 
it is afflrmatively shown that no part of the parcels transferred to 
Morehouse were within the territorial limits of Franklin county, 
as then constituted. Aside from this, we are of opinion that a suffi- 
cient case was presented by the pleadings to give the court juris- 
diction to hear and détermine the claim that Morehouse was liable 
to the full extent of $50,000, and to hear and détermine the claim 
that the sale to him was a unit sale, for a unit price. That gênerai 
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question was presented, and the court acquired the power to adjudge 
tiie question thus involved, and jurisdiction is not dépendent upon 
the State of facts wliich may appear in a particular case, or the ulti- 
mate existence of a good cause of action. Hunt v. Hunt, 72 N. Y. 
217, It may be that the facts stated in the pleadings would not, 
when judicially weighed, be held sufficient to entitle the plaintiff 
to the full relief prayed. But the power to hear and détermine as 
to the suABciency of the facts stated as a basis is jurisdiction. An 
improper décision upon such facts would be merely erroneous. The 
decree would not be void. If, theref ore, any one of the parcels upon 
which the plaintiff claimed a unit lien was within the county of 
Franklin, the territorial jurisdiction to try the question of the fact 
of any such lien existed. If, in the exercise of that jurisdiction, the 
court erred, the remedy was by appeal, or writ of error. The decree 
was not for that reason void. 

Holding, as we do, that the presumptions favorable to the right- 
ful exercise of jurisdiction with référence to the res hâve not been 
over corne by évidence, we pass to the question as to jurisdiction over 
the persons of the défendants. The questions for décision upon 
this branch of the case do not seem to hâve been expressly raised 
or decided by the circuit court But inasmuch as it appears that 
the record was admitted by the court, subject to the objection we 
hâve already disposed of, and excluded at the conclusion of ail the 
plaintifls' évidence, without any spécifie reason being assigned, it 
may be assumed that, if excluded for any reason rendering the de- 
cree absolutely void, the judgment for the défendants, under instruc- 
tion of the court, should not be reversed. 

Banks' bill charged that Morehouse was dead, and that the namea 
and résidences of his heirs were unknown, but that they were not 
résidents of Kentucky. It also charged that Bastrop was not an 
inhabitant of Kentucky, and prayed liât the court "would direct a 
publication against the défendants, as nonresidents, as the law di- 
rects." The bill was marked as flled July 18, 1823. By an afiS- 
davit signed and swom to by the complainant, Banks, and attached 
to the bill, it was averred that Bastrop was not "an inhabitant of 
Kentucky," and that "the heirs of Abraham Morehouse are not in- 
habitants of Kentucky, as he believes, and that he does not know 
the names or résidences of said heirs." Following the bill and afSi- 
davit in the record appears what purports to be an order for publi- 
cation, undated. This order is in thèse words: 

"Commonwealth of Kentucky, Franklin County— Set. 

"Henry Banks, Complainant, v. Philip Henry Neving Tôt Bastrop, or M» 
Heirs, etc., Défendants. Chanoery. 

"This day the complainant, by his counsel, and the défendant, Philip 
Henry Nevlng Tôt Bastrop, or his heirs, and the unknown heirs of Abraham 
Morehouse, dec'd, having failed to enter their appearance herein and answer 
the complalnant'B bill, and it appearing to the satisfaction of the court that 
the said défendants are not inhabitants of this commonwealth, therefore, on 
motion of the compl't, by his counsel, it is ordered that unless the défend- 
ants do enter their appearance herein on or before the flrst day of the next 
term of this court, and answer the complalnant's bill, the same will be taken 
against them for confessed. And It Is further ordered that a copy of this 

v.67F.no.6— 44 
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order be forthwlth Inserted In some authorlzed newspaper printed In thls 
commonwealth, for two months, snccesslvely. 

"F. P. Blalr, 0. F. C. C." 

■None of the défendants appeared or defended, and on the 17th 
March, 1824, an order pro confesso was entered, in thèse words: 

"The défendant having failed to answer the complainant bill, as required 
by law, it is therefore ordered that the same be taken for confessed, for 
default. And thereupon the complainant submitted the cause to the court 
for trial and deeree." 

On the day next ensuing, a final deeree was rendered, which con- 
tains the following récital: 

"At a court held on the 18 March, 1824, this cause came on to be argued 
t)y the counsel for complainant, and upon examination of the dépositions, 
and It appearing to the court that an order of publication against the de- 
fendants has been duly made and filed according to law, the court doth 
order, adjudge, and deeree," etc. 

Then follows a lengthy deeree upon the merits of the case. 

Under any fair and reasonable construction of this récital, it 
must be coneeded that this is to be taken as an adjudication of 
two facts: First, that an order of publication had been made, in 
pursuance of the statute; second, that due publication of that order 
had been made, and the évidence thereof flled. The statute then in 
force regulating publication for absent défendants was the Kentucky 
act of December 19, 1796 (1 Litt. Laws Ky. 592), as amended by the 
act of December 22, 1803, which repealed so much of the former 
act as required, in addition to newspaper publication, a publication 
at the door of the eourthouse, and upon a Sunday, in some church 
or meetinghouse, during the hours of divine service, and also pre 
scribed what should be sufiacient évidence of the newspaper publica- 
tion. So much of the act of 1796 as was still in force, and relevant 
to this controversy, prescribed that where a suit was brought in any 
court of chancery, concerning any "absent défendant," "the court 
may, on satisfactory proof to them made, that such défendant or 
défendants is or are out of this commonwealth, or that upon inquiry 
at his, her or their usual place of abode, he, she, or they could not 
be found, make any order similar to that which is directed to bc 
made in cases of absent debtors, adapting the same to the nature 
of the case, a copy of which order shall be published in like manner 
as is directed in case of absent debtors, and thereupon, if the appear- 
ance of such absent défendant or défendants be not entered, the 
complainant may proceed in like manner as if an appearance had 
been entered." The other provisions of the act relate to the mode 
of publication for absent debtors, and prescribe that "the court 
shall appoint some day in the succeeding term for the absent défend- 
ant or défendants to enter his, her or their appearance to the suit," 
etc., "a copy of which order shall be forthwith published in the Ken- 
tucky Gazette or Herald, and continued for two months successively." 
By the act of 1803 it was provided "that a certificate of the printer 
in whose paper the said order shall hâve been published agreeably 
to the said act, that it has been so done, together with a copy of said 
publication, shall be deemed and held sufificient évidence of that 
fact» 
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Upon the very great weight of authority, it would seem that a 
judgment récital such as that found in the decree under considéra- 
tion would be conclusive in a collatéral attack, unless there shall 
be found in the record itself the évidence of the steps taken to obtain 
jurisdiction, and that évidence should contradict the récital. The 
cases are largely cited in Freem. Judgm., at section 124 et seq. The 
cases of Sidwell t. Worthington's Heirs, 8 Dana, 77; Pope t. Har- 
rison, 16 Lea, 82-92; and Applegate v. Mining Co., 117 U. S. 269, 
6 Sup. et. 742, are typical cases on this aspect of the question. 
In the case of Sidwell v. Worthington's Heirs, cited above, the record 
was offered in évidence as a link in the chain of title to one of the 
parties. The record was rejected by the court because the court was 
of opinion that there was not sufQcient proof that the order of pub- 
lication against the nonresident défendant therein had been pub- 
lished according to law. There was, however, a judgment récital 
in the record offered that the court had been satisfled by suflficient 
proof that the order of publication had been duly published according 
to law. Upon appeal the suprême court said : 

"Although, as bas been decided, the decree, as to Evans, may be deemed 
erroneous, on tlie ground that the record does not exhibit the évidence of 
publication, and thus show that it was légal and sufflcient, yet this decree 
is not therefore void as to hlm, because the record shows the fact that there 
was some évidence of publication, deemed sufficient by the circuit judge, 
and we will not now présume that there was no regular publication." 

The case of Applegate v. Mining Oo., heretofore cited, is peculiarly 
applicable, because it arose in Kentucky, and involved a construc- 
tion of the same statute now under considération. The record which 
had been excluded contained an order for publication, but no évi- 
dence of publication appeared, and there was no récital or flnding 
by the court that there had been a due publication. After an elab- 
orate review of the cases bearing upon the question, the court con- 
cludes by saying: 

"The resuit of the authoritles, and what we décide, Is that where a court 
ot gênerai jurisdiction is authorized in a proceedlng, either statutory, or at 
law or iu equity, to bring in, by publication or other substituted service, 
nonresident défendants interested in, or having a lien upon, property lying 
withln its territorial jurisdiction, but is not required to place the proof of 
service upon the record, and the court orders such substituted service, it 
will be presumed, in favor of the jurisdiction, that seivice was made as 
ordered, although no évidence thereof appears of record, and the Judgment 
of the coiu-t, so far as It afCects such property, will be valid. The case of 
Galpin v. Page, 18 Wall. 350, cited by counsel for défendants, is not in con- 
flict with this proposition. The judgment set up, on one side, and attaclied, 
on the other. In that case, was rendered on service by publication. The law 
permitted service to be made by publication only where ceitain facts were 
made to appear to the satisfaction of the court, and the court, by a précèd- 
ent order, which must necessarily appear of record, authorized service to 
be ma,de by publication. But the record showed no such order, and the 
publication, therefore, was the unauthorized act of the party, and appeared 
aftirmatively to be invalid and ineffectuai." 

But it has been urged that this is not the case of a silent record; 
that, upon the contrary, the évidence as to the steps taken to acquire 
jurisdiction appears in the record; and that this évidence opérâtes 
to contradict the récital in the decree, and must prevail. In Galpin 
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V. Page, 18 Wall. 366, the nile is thus stated concerning an inquiry, 
on collatéral attack, as to the jurisdiction of the court over the per- 
sons of the défendants: 

"But the presumptlons which the law implies in support of the judgments 
of superior courts of gênerai jurisdiction only arise with respect to juris- 
dlctional facts concerning which the record is silent. Presumptions are only 
indulged to supply the absence of évidence or averments respecting the facts 
presumed. They hâve no place for considération when the évidence is dis- 
closed, or the averment is made. When, therefore, the record states the 
évidence, or makes an averment with référence to a jurisdictional fact, it 
will be understood to speak the truth on that point; and it will not be pre- 
sumed that there was other or différent évidence respecting the fact, or 
that the fact was otherwise than as averred. If, for example, it appears from 
the retum of the offlcer, or the proof of service contained in the record, 
that the summons was served at a particular place, and there Is no aver- 
ment of any other service, it will not be presumed that service was aiso 
made at another and différent place; or if It appear, In like manner, that the 
service was made upon a person other than the défendant, it will not be 
presumed, in the silence of the record, that It was made upon the défendant 
also. Were not this so, it would never be possible to attack collaterally 
the judgment of a superior court, although a want of jurisdiction might be 
apparent upon its face. The answer to the attack would always be that, 
notwithstanding the évidence or the averment, the necessary facts to sup- 
port the judgment are presumed." 

In Settlemier v. Sullivan, 97 U. S. 4Â4r-é4S, Justice Field, who de- 
livered the opinion of a majority of the court, said, as to the effect of 
a judgment récital of jurisdictional facts where the évidence as to 
the steps taken is f ound in the record : 

"Hère it is contended that the récital in the entry of the default of the 
défendant in the case In the state court, 'that, although duly served with 
process, he did not come, but made default,' is évidence that due service on 
him was made, notwithstanding the return of the sheriff, and supplies Its 
omission. But the answer is that the redtal must be read in connection 
with that part of the record which gives the officiai évidence prescribed by 
the statute. This évidence must prevail over the récital, as the latter, in 
the absence of an averment to the contrary, the record being complète, 
can only be considered as referring to the former. We do not question the 
doctrine that a court of gênerai jurisdiction, acting within the scope of Its 
authority,— that is, within the boundaries which the law assigns to it with 
respect to subjects and persons, — is presumed to act rightly, and to bave 
jurisdiction to render the judgment it pronounces, until the contrary appears. 
But this presumption can only arise with respect to Jurisdictional facts, 
concerning which the record is silent It cannot be Indulged when the 
évidence respecting the facts is stated, or averments respecting them are 
mada If the record is silent with respect to any fact which must hâve 
been established before the court could hâve rightly acted, it will be pre- 
sumed that such fact was properly brought to its knowledge. But If the 
record gives the évidence, or makes an averment with respect to a jurisdic- 
tional fact, it wiU be taken to speak the truth, and the whole truth, in 
that regard; and no presumption. wiU be allowed that other and différent 
évidence was produced, or that the fact was otherwise than aa averred." 

The flrst insistence of the défendants is that the order of publica- 
tion is not dated, and that it does not, therefore, appear when that 
order was made, and that, if not made before publication, the pub- 
lication would be nothing more than the private aot of the parties, 
and invalid. Por this position, counsel cite Miller v. Hall, 3 T. B. 
Mon. 242, 243, and Galpin v. Page, heretofore cited. While it is 
true that where it is sought to affect a défendant by constructive 
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notice, the plaintifif should be held to a strict compliance with thé 
statute authorizing such publication, yet we are to give a reasonable 
and rational construction to the évidence relied upon to show the 
fact of publication. The order of publication found in the record 
is manifestly the copy returned into court with the certiflcate of the 
publisher, as required by statute. That certiflcate is statutory 
évidence of the fact of publication, and is to be treated as the re- 
tum of an offlcer. Miller v. Hall, supra. The certiflcate was in 
thèse words, and is dated October 13, 1823: 

"I, Jacob H. Holman, editor of the Ciommentator, a newspaper publlshed 
at Frankfort, In Kentucky, hereby certlfy that the annexed order of court, 
Henry Banks against Philip Henry Neving Tôt Bastrop, etc., was publlshed 
ten weeks in sald paper." 

The "annexed order" referred to is the order we hâve heretofore 
cited, and that order is shown to hâve been publlshed for 10 weeks 
in the officiai paper. It must foUow that the order was made 
before it could hâve been publlshed. There is therefore no contra- 
diction of the récital that an order of publication "had been duly 
made." 

The next objection is that it is not shown that the order had been 
published for "two months successlvely," as required by the order 
and by the statute. This objection is not well taken. It was pub- 
lished for "ten weeks," — a time in excess of two months. The pub- 
lication had been completed when the certiflcate was dated, — October 
13, 1823. It could not hâve been begun before July 18, 1823,— the 
date when the bill was flled. If the order for publication was 
made on the day of the filing of the bill, and the last publication 
made on the day the certiflcate was flled, there would be an 
interval of 12 weeks. Now, of course, it is possible that the publi- 
cation may hâve been begun, and then abandoned for one or two 
weeks, and again resumed. But there is no évidence which op- 
érâtes to contradict the judicial finding, possibly based upon a 
knowledge of the date of the order made, or of the flrst or last day 
of publication, that the publication had been duly made and flled. 
Where the évidence found in the record is not inconsistent with a 
récital of jurisdictional facts, the récital cannot be regarded as con- 
tradicted. 

The next and last objection pressed upon us is that the order of 
publication is void, as not being authorized by the statute. The 
order recites that, "it appearing to the satisfaction of the court that 
the défendants are not inhabitants of this commonwealth * * *." 
The statute provides for publication "on satisfactory proof • • • 
that such défendant or défendants is or are out of this common- 
wealth," or could not be found on inquiry at his or their usual place 
of abode. The argument advanced is tiiat one may not be "an in- 
habitant of this commonwealth," and yet be temporarily in the 
commonwealth, in such way as not to be "out of this common- 
wealth," in the sensé of the statute. We think the législative mean- 
Ing of the words "out of this commonwealth '' imply and embrace 
the case of one who is properly described as not "an inhabitant." 
"In law, the term 'inhabitant' is used technically with varying 
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meaning in respect of permanency of abode." Century Dict. To 
be an inhabitant does not imply the relation of the inhabitant to the 
commonwealth. It refers primarily to one's abode or résidence 
for the time being. If one is not an inhabitant, it is understood 
that he has no abode in the place spoken of. To be "out of this 
commonwealth" implies, as we think, one permanently out, as a 
nonresident or noninhabitant, and that the act, by authorizing con- 
structive service of notice upon one "out of this commonwealth," 
meant one who had neither domicile nor habitation within it The 
other clause of the act, authorizing publication for one who could 
not be found at his "usual place of abode," was intended to cover 
ail cases of absence of an inhabitant from his abode. The order in 
this case seems to hâve followed the usual wording of such orders, 
and to hâve been heretofore treated as a compliance with the stat- 
ute. The order of publication sustained in Applegate v. Mining Co., 
cited heretofore, was in the very terms now criticised. For the 
error in excluding the record offered, the judgment must be re- 
versed, and a new trial awarded. 



NEW YORK LIFE INS. 00. v. SMITH. 

(Circuit Court of Appeals, Nlnth Circuit January 21, 1895.^ 

No. 169. 

1. Parties — Action on Lipb iNstniANCB Polict. 

In an action at law on a life insurance policy, by the admlnistratrlx of 
the insured, who has possession of the policy, a person who claims the 
policy under an alleged assignment by the Insured, in his lifetime, Is not 
an indispensable party. 

3. EXBCUTORS AND AdMINISÏKATOES — RiGHTS OP RbPRESBNTATIVBS AfFOINTED 

in Différent States. 

An administrator of the deceased holder of a life Insurance policy, ap- 
polnted in the state where the policy is, and having possession of the 
policy, îs entltled to recover the amount due thereon, as against an ad- 
ministrator appointed in any other state, Including that in whlch the 
décèdent resided at the time of his death. 

In Error to the Circuit Court of the United States for the North- 
ern District of California, 

This was an action by Eudora V. Smith, administratrix with the 
will annexed of William F. Smith, deceased, against the New York 
Life Insurance Company, on a policy of insurance. The circuit 
court gave judgment for the plaintiff. 57 Fed. 133. Défendant 
brings error. 

This is an action at law brought by Mrs. Eudora V. Smith, as admlnistra- 
trlx with the wlU annexed of the estate of Dr. William F. Smith, deceased, 
to recover of and from the New York Life Insurance Company the sum of 
$5,800, alleged to be due and payable on a life Insurance policy whlch was 
Issued and delivered to Dr. Smith on the 18th day of July, 1S87. The rec- 
ord shows: That Dr. Smith died on April 7, 1891, at Chicago, 111. That 
at the time of the Issuance of the policy, and at the time of his death, he 
was a résident of the state of Illinois. That he left, surviving him, a wldow, 
the défendant In error, a résident of San Francisco, Cal., and two sons, 
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liarz Anderson Smith, a mlnor, resldlng in San Francisco, and Paul Smith, of 
âge, resldlng at Sprlngfleld, Ohlo. That he had formerly resided in Califomla. 
That, before leavlng sald Btate, flnanclal and domestlc difflculties had arlsen 6e- 
tween hlmself and wlfe. That, under the laws of Califomla (section 137 
©f the Civil Code), she had brought an action and obtained a judgment 
against him in the superior court of the city and county of San Francisco 
for maintenance and support, upon whieh judgment there was due at the 
time of bis death the sum of $10,000. ïhat prior to bis death the pollcy 
of Insurance, together with the sum of $5,000, had been sent by hlm to San 
Francisco, in order to enable bim to comply wltb the terms of a certain 
agreement wbich bad been entered Into by himself and wife, to the efCect 
that the poliey in question sbould be dellvered to her in trust for thelr son 
Larz, and that the $5,000 should be pald to her upon her obtaining a divorce 
from him. That the poliey was sent to his counsel, E. L. Campbell, and 
the money to hIs agent, Jeremiah Lyneh. That no action for a divorce 
had ever been commenced. That, after bis death, Mr. Campbell deliVered 
the poliey to Mr. Lynch, and it was thereafter, by an order of the superior 
court of the city and county of San Francisco, dellvered to Mrs. Smith, as 
the spécial administratrix of her husband's esta te. That on April 4, 1891, 
three days prier to his death, Dr. Smith, being then Indebted to one Dr. 
J. B. Murphy In the sum of $.3,400, made, executed, and dellvered to sald 
Murphy the following Instrument, in writing: 

"Chicago, April 4, 1891. 
"For value received, I hereby sell, assign, and transfer to John B. Murphy 
ail of the property, effects, choses in action, and things of value hereinafter 
mentioned, and ail my right, title, and interest tberein: A judgment note 
made by Morris J. Allberger for $8,700.00 or theveabouts; a poliey in the 
N. Y. Mutual Life Insm'ance Company for $5,000.00 or thereabouts; ac- 
counts due me as shown by my boolis, and sald books; my horse and buggy; 
ail my stock bonds In ail corporations and associations; ail my library, 
books, Instruments, office furniture, household furniture, and effects of every 
kind soever. And I hereby autborize said Murphy to take immédiate pos- 
session thereof, or possession thereof at any time thereafter. 

"Wm. F. Smith. [Seal.]" 

—That thls document was executed and dellvered to, and was accepted by, 
J. B. Murphy, In payment of the indebtedness of Smith to him. That Mur- 
phy thereafter took possession of ail the property tberein described that 
was in the city of Chicago. That, after this instrument was executed, Dr. 
Smith made his will, wherein he bequeatbed to John B. Murphy, to be first 
pald out of bis estate, the sum of $3,400, to his son larz Anderson Smith 
the sum of $50, to Eudora Bascom (the défendant In error), designated "as 
formerly my wife," $50; and, subject to thèse bequests, he devised and be- 
queatbed ail of his estate to Blizabeth C. Merrill. That the party named 
as executor of the will decUned to act, and thereafter, upon proceeUings 
regularly had In the proper court in Cook county, 111., letters of administra- 
tion upon sald estate were Issued to the Jennings Trust Company, a cor- 
poration duly organized and existlng under and by vlrtue of the laws of the 
State of Illinois; and that said company, under its letters of administra- 
tion, made a demand upon the Insurance company for payment of the 
amount due on the pollcy, which was refused; and the trust company there- 
upon commenced an action to recover the said amount, which action is 
stiU pendlng and undetermlned In the circuit court of Cook county, 111. 
It Is clalmed that said action was brought and is being prosecuted for, 
on behalf of, and at the request of, J. B. Murphy. The pollcy in ques- 
tion bas never been paid. Judgment was rendered in favor of Mrs. Smith. 

Edward J. McCutcheon and Charles A. Shurtlefl, for plaintiff ia 
error. 

Henry N. Clément, for défendant in error. 

Before GILBEET, Circuit Judge, and HAWLEY and MOEEOW, 
District Judges. 
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HAWLEY, District Judge (after stating the facts). The posi- 
tion and contention of the plaintiâ in error is somewhat norel and 
peculiar. It admits its liability on the policy, but dénies the right 
of the défendant in error to recover, unless Dr. Murphy is made a 
party to the action, on the ground that, unless he is made a party, 
it is liable to be twice compelled to pay the policy. InStead of 
paying the money due on the policy into court, and having notices 
served on ail parties claiming the money or any part thereof, and 
asking that such parties be compelled to appear and présent their 
daims, so that the court may décide their respective rights, it 
assumes the position of a partisan as between the respective claim- 
ants; and in its answer, as a défense to this action, allèges, after 
stating the facts as to the assignment of the policy, "that the said 
John B. Murphy is the owner of said policy and is entitled to the 
money due thereon; * • • that the plaintiiï is not the real 
party in interest in this action"; and prays for judgment for its 
costs. 

It is earnestly argued by the plaintifE in error that J. B. Murphy 
is an indispensable party as a défendant, and that this action can- 
not be maintained without his being made a party, and that, in the 
event that he could not be brought within the jurisdiction of the 
court, the action should be dismissed. Ergo, if this position is 
Sound, the same objection could be made to any action brought by 
Murphy, and the insurance Company would go Scot-free, and ob- 
tain a judgment in both cases for its costs. Nevertheless, if the 
law casts upon the défendant in error the burden of procuring the 
présence of Murphy, it would be her misfortune if she has not or 
could not do so. We are of opinion that the law imposes upon her 
no such burden. For the sake of the argument, it may be admitted 
that, if this was a suit in equity to détermine the rights of the re- 
spective claimants, it could not be maintained without bringing 
them ail before the court. It may likewise be admitted that, if 
Dr. Murphy had made any application, he would hâve been granted 
the right to intervene and assert his rights, if any he had, to any 
portion of the money due upon the policy, and that in either of 
thèse events the respective rights of Mrs. Smith and of Dr. Murphy 
might hâve been heard, litigated, and determined herein. 

This is not, however, a suit in equity. It is simply an action at 
law to recover the amount due on a policy of insurance. There is 
an essential différence between the practice at law and in equity 
in determining who are proper and necessary parties to the litiga- 
tion. Mahr v. Society, 127 K Y. 460, 462, 28 N. E. 391; 1 Pom. Eq. 
Jur. 114; Fost Fed. Prac. § 4. Under the pleadings, tiie insurance 
Company took upon itself the burden of proving that Dr. Murphy 
had the légal right to recover from it the amount of money due 
upon the policy, but the évidence fails to establish such right It 
is not shown that the policy of insurance was ever delivered to hiiu ; 
that he ever made any demand for its delivery; that he ever made 
any demand upon the insurance company for the payment of tbe 
money due upon said policy; that he ever brought any suit to ic 
cover the money, or took any légal steps whatever to assert any 
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right to the policy or any part of the money due thereon. It af- 
flrmatively appears that the time within which actions could be 
commenced against the insurance company, under the terms and 
conditions of the policy, bas long since expired. The policy was 
an executory contract, — a chose in action, — available only as a 
légal contract to Dr. Smith and his personal représentatives. The 
sale or assignaient thereof, as made by Dr. Smith, did not vest any 
such interest therein in Murphy, either légal or équitable, as would 
authorize him to bring and maintain an action thereon against the 
insurance company. To constitute such an assignment, "two 
things must concur: First, the party holding the chose in action 
must, by some significant act, express his intention that the 
assignée shall bave the debt or right in question, and, according 
to the nature and circumstances of the case, deliver to the assignée, 
or to some person for his use, the security, if there be one, bond, 
deed, note, or written agreement upon which the debt or chose in 
action arises; and, secondly, the transfer shall be of the whole and 
entire debt or obligation in which the chose in action consists, and, 
as far as practicable, place the assignée in the, condition of the 
assignor, so as to enable the assignée to recover the f ull debt due, 
and to give a good and valid discharge to the party liable." Palmer 
V. Merrill, 6 Cush. 286. See, also, Holyoke t. Insurance Co., 22 
Hun, 77; 2 May, Ins. § 389. Under the décisions of the suprême 
court in the state of Illinois, it is évident that Murphy could not 
bring an action there in his own name. 

In Insurance Go. v. Ludwig, 103 111. 312, the court said : 

"Policies of Insurance are but choses in action, and governed by the same 
prlnclples applicable to choses in action in gênerai. They are assignable 
In equity only; and, in this state and In others where the strict rules of 
the common law prevail, courts of law wlU not recognize the assignment, 
so as to allow the assignée to sue on the policy In his own name. Insurance 
Co. V. Wetmore, 32 IlL 221; Insurance Co. v. Hervey, 34 111. 62; Insurance 
Co. V. Roblnson, 98 111. 324; Bliss, Ins. § 325; May, Ins. § 377; Jessel v. In- 
surance Co., 3 Hill, 88." 

The policy is personal property, and was in the state of Cali- 
fornia. The issuance of letters of administration to Mrs. Smith in 
California was légal. She had the possession of the policy, and 
was entitled to recover the money due thereon. The law is well 
settled that the administratrix in California, as against the Jen- 
nings Trust Company or any other administrator in any other state, 
is entitled to recover the money from the insurance company. In- 
surance Co. V. Woodworth, 111 U. S. 138, 4 Sup. Ot 364; Holyoke v. 
Insurance Co., supra; Morrisson v. Insurance Co., 57 Hun, 99, 10 
N. Y. Supp. 445; Stevens v. Caylord, 11 Mass. 262. 

The views already expressed are deemed conclusive of this case, 
and render it unnecessary to review other assignments of error 
that appear in the record. Upon the facts, we are of opinion that 
the défendant in error is clearly entitled to the judgment which 
she obtained against the plaintiff in error. The judgment of the 
circuit court is affirmed, with costs. 
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UNITED STATES T. CASSIDY et aL 
(District Court, N. D. Californla. AprU 1 and 2, 1895.) 

No. 3059. 

1. CîoNBPmACT to Commit Offenses against thb Unitbd States — Rbv. St. 8" 

5440. 

The statnte relatlng to conspiracles to commit offenses against the 
United States (Rev. St § 5440) contains three éléments, -which are neces- 
sary to constitute the offense. Thèse are: (1) The act of two or more 
persons conspiring together; (2) to commit any offense against the United' 
States; (3) the overt act, or the élément of one or more of such partie» 
dohag any act to effect the object of the conspiracy. 

2. SaME— CONSPIKACY Defihbd. 

A conspiracy Is a combination of two or more persons by concerted 
action to aceompllsh a criminal or unlawful purpose, or some purpose 
not in itself criminal, by criminal or unlawful means. Pettlbone v. U. 
S., 13 Sup. et 542, 148 U. S. 203, cited. 
8. Bame— Mannek of Conspirins. 

The common design Is the essence of the charge; but it is not neces- 
sary that two or more persons should meet together, and enter into an 
expllclt or formai agreement for an unlawful scheme, or that they should 
directly, by words or in wrlting, state what the unlawful scheme was 
to be, and the détails of the plan or the means by which the unlawful 
combination was to be made efflectlve. It is sufficlent if two or more 
persons, in any manner or through any contrivance, positlvely or tacltly, 
come to a mutual understanding to accomplish a common and unlawful 
design. 

i. Samb— Parties to Conspibact. 

Where an unlawful end Is sought to be effected, and two or more per- 
sons, actuated by the common purpose of accompllshing that end, work 
together in any way in furtherance of the unlawful scheme, every one 
of said persons becomes a member of the conspiracy, although the part 
any one was to take therein was a subordinate one, or was to be executed 
Et a remote distance from the other conspirators. 

5. Same. 

Any one who, after a conspiracy is formed, and who knows of its 
existence, Joins therein, becomes as much a party thereto from that 
time as If he had originally conspired. U. S. v. Babcock, Fed. Cas. No. 
14,487, 3 Dill. 586, cited. 

8. Same— Evidence— AcTs op One Pabtt. 

Where sereral persons are proved to hâve combined together for the 
same illégal purpose, any act done by one of them, in pursuanee of the 
original concerted plan, and wlth référence to the common object, Is, 
In the contemplation of the law, the act of the whole party, and there- 
fore the proof of such act will be évidence against any of the others 
who were engaged In the conspiracy. 

î. Bame— DecIjArations by Parties. 

Any déclaration made by one of the parties, durlng the pendency of 
the Illégal enterprise, is not only évidence against himself, but against 
ail tlie other conspirators, who, when the combination Is proved, are 
as much responsible for such déclarations, and the acts to which they 
relate, as if made and committed by themselves. This rule appUes to 
the déclaration of a co-consptrator, although he may not himself be under 
prosecution. 

8. Same— OoNSPiBACT as Distinct Offense. 

The law regards the act of unlawful combination and confederacy as 
dangerous to the peace of society, and déclares that such combination 
and confederacy to commit crime requires an addltional restraint to 
those provided for the commission of the crime itself. It therefore 
makes criminal the conspiracy Itself, wlth penalties and punishments dis- 
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tinct from those It attaches to the crime which may be the object of the 
consplracy. 

9. Samb— Mbans Contkmplatbd— Allégations and Pboops. 

It Is not Incumbent upon the prosecution to prove that ail the means 
set out in the indlctment were In fact agreed upon to carry out the 
conspiracy, or that any of them wére actually used or put in opération. 
It is sufflcient if it be shown that one or more of the means described 
In the indlctment were to be used to exécute that purpose. 

10. Samb— OvEBT Acts. 

While at common law it was not necesaary to aver or prove an overt 
act In furtherance of a conspiracy, yet, under the statute relating to 
consplracles to commit an offense against the United States, the dolng 
of some act In pursuance of the conspiracy Is made an ingrédient of the 
crime, and must be establisbed as a necessary élément thereof, although 
the act may not be In Itself crlmlnal. U. S. v. Thompson, 31 Fed. 331, 
12 Sawy. 155, cited. 

11. Samb. 

It Is not necessary, however, to a verdict of guilty, that the jury should 
flnd that each and erery one of the overt acts charged In the indlctment 
was In fact committed; but It Is sufflcient to show that one or more of 
thèse acts was committed, and that It was done In furtherance of the 
conspiracy. 

12. Obstructing THE Mails— Rbv. St. g 3995. 

Although the law, whlch now appears In Rev. St § 3995, and which 
malîes It an offense to obstruct and retard the passage of the United 
States mails, was originally passed prior to the Introduction Into the 
United States of the method of transporting mail by railroads, and the 
î>hraseology of the law conforms to conditions prevalling at that time 
(March 3, 1825), yet It Is equally applicable to the modem System of 
conveyanee, and protects alike the transportatlon of the mail by the 
"limlted express" and by the old-fashioned stagecoach. 

18. Samb. 

The statute applies to ail persons who "knowlngly and willfuUy" ob- 
struct and retard the passage of the mails or the carrier carrying the 
same; that Is, to those who know that the acts performed, however 
Innocent they may otherwlse be, will bave the effect of obstructing 
and retarding the mail, and who perform the acts with the intent that 
such shall be thelr opération. U. S. v. Kirby, 7 Wall. 485, cited. 

14. Same. 

The statute also applies to persons who, havlng In rlew the accom- 
plishment of other purposes, perform unlawful acts, which hâve the 
effect of obstructing and retarding the passage of the mails. In such 
case, an Intent to obstruct and retard the mails will be imputed to the 
authors of the unlawful act, although the attainment of other ends may 
hâve been thelr primary object. U. S. v. Kirby, 7 Wall. 485, cited. 

15. Samb — Mail Tbaiks. 

A mail train Is a train as usually and regularly made up, Including 
not merely a mail car, but such other cars as are usually drawn In the 
train. If the train usually carnes a Pullman car, then such train, as 
a mail train, would Include the Pullman car as a part of its regular 
make up. Therefore, If such a train la obstructed or retarded because 
it draws a Pullman car, It Is no défense that the parties so delaying 
It were wlUing that the mail should proceed If the Pullman car were 
left behind. U. S. v. Olark, Fed. Cas. No. 14,805, 23 Int Rev. Rec. 30G. 
foUowed. 

18. Same. 

Any train whlch Is carrylng mail, under the sanction of the postal 
authorities, Is a mail train. In the eye of the law. 

17. Same— Intent. 

It is not necessary that défendants should be shown to hâve had 
knowledge that the mails were on board of a train which they hâve 
detained and disabled. On the contrary, they are chargeable with an 
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Intent to do whatever Is the reasonable and natural conséquence of 
thcir acts; and as tlie laws make ail rallways postal routes of the 
United States, and it Is wlthln every one's knowledge that a large 
portion of the passenger trains carry mail, It is to be presunied tbat 
any person obstructing one of tbose trains contemplâtes, among other 
intents, the obstruction of the mail. U. S. t. Debs, 65 Fed. 211, foUowed. 

18. COMBINATIONS TO ObSTRUCT InTBKSTATE COMMERCE— ACT JULT 2, 1890. 

The Word "commerce," as used in the act of July 2, 1890, to protect 
trade and commerce agalnst unlawful restraints and monopolles, and in 
the constitution of the United States, bas a broader meaning than tb« 
Word "trade." Commerce among the states consista of intercourse and 
trafflc between their citizens, and includes the transportation of personS 
and property, as well as the purchase, sale, and exchange of commodities. 

19. Samb. 

Whlle the prlmary object of the statute was doubtless to prevent 
the destruction of legltlmate and healthy compétition In Interstate com- 
merce, by the engrossuig and monopollzing o£ the markets for com- 
modltles, yet Its provisions are broad enough to reach a combination or 
conspiracy tJiat wlll interrupt the transportation of such commoditles 
and persons from one state to another. U. S. v. Workingmen's Amal- 
gamated CouncU, 64 Fed. 995, cited. 

20. Samb — Pullman Cars. 

Pullman cars In use upon railroads are tnstrumentalitles of "commerce." 
U. S. V. Debs, 64 Fed. 763, cIted. 

21. CoNsprRAorBS— CoMBiNATioNS op Bailroad Employés — Unions and Pro- 
TBCTivE Associations— Sthikes. 

The employés of railway companies hâve a right to organize for mutual 
beneflt and protection, and for the purpose of securlng the highest wages 
and the best conditions they can command. They' may appoint offlcers, 
who shall advlse tbem as to the course to be taken In thelr relations 
with thelr employer, and they may, If they choose, repose In their offlcers 
authorlty to order them, or any of them, on pain of expulsion from 
thelr union, peaceably to leave the employment because the terms thereof 
are unsatisfactory. But it Is unlawful for them to combine and quit 
work for the purpose of compelllng their employer to withdraw from his 
relations with a third party, for the purpose of Injuring that third party. 
Thomas v. Railway Co., 62 Fed. 817, foUowed. 

22. Hamb. 

A strlke, or a preconcerted quitting of work, by a combination of rail- 
road employés, Is, in Itself, unlawful. If the concerted action is know- 
Ingly and willfuUy directed by the parties to it for the purpose of 
obstructing and retardlng the passage of the mails, or in restralnt of 
trade and commerce among the states. 

88. Cbiminal Law— Keasonablb Doubt. 

A reajsonable doubt Is one arlsing ont of the évidence; not an Imaginary 
doubt, a fanciful conjecture, or strained Inference, but such a doubt 
as a reasonable man would act upon or décline to act upon when hIs 
own concerns are Involved,— a doubt for which a good reason can be 
glven, which reason must be based upon the évidence or want of évidence. 

S4 Same— Pbovincb of Jijkt— Cbedibilitt of Witnbssbs. 

The Jury are the exclusive judges of the credibility of the witnesses. 
A wltness Is presumed to speak the truth, but thls presumptlon may 
be repeUed by the manner In which he testifles, by the character of his 
testlmony, or by the évidence afCecting his character for truth, honesty, 
or Integrlty, or his motives, and by contrary évidence. But the power 
of the Jury to judge of the effect of évidence Is not arbltrary; it must 
be exerclsed with légal âlscretioix, and in subordination to the rulea of 
flfvidenoe. 

Thia was an indictment against John Cassidy, John Mayne, and 
others, under Rev. St. § 5440, for conspiracy to commit offenses 
against the United States, namely, the offense of obstructing the 
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mails of the United States, and the offense of cambining and con- 
spiring to restrain trade and commerce between the states of the 
Union and with foreign countries. The prosecutions grew ont 
of the great Pullman strike, which occurred during June and Joly, 
1894, and which was mainly supported and carried on through 
the organization known as the "American Eailway Union." 
The charge delivered by Judge MOKROW in this case is be- 
lieved to be the longest ever delivered in a criminal case in this 
country, and only exceeded in any case by the charge of Lord 
Ohief Justice Cockburn in the Tichborne Case. While only 
two of the défendants were tried, the case was treated as a test case, 
both by the govemment and by the strikers, and it involved, as a 
practical resuit, the disposition of some 132 other cases. Most of 
the défendants were recognized leaders of the strike in California. 
The character of the charge — conspiracy to retard the United States 
mails and restrain interstate commerce — brought up the entire 
strike, so far as the Pacific coast was concemed. Two hundred and 
sixteen witnesses were examined, and the trial occupied flve months, 
beginning November 12, 1894, and ending April 6, 1895. The tes- 
timony covered nearly 6,000 pages of typewritten matter, and was 
practically a record of ail the incidents relating to the strike. The 
charge was delivered on April 1 and 2, 1895, 

H. S. Foote, Spécial Asst U. S. Atty., and Samuel Ejilght, Asst 
U. a Dist Atty. 

Geo. W. Monteith, for défendants. 

MOBROW, District Judge (charging jury). Gentlemen of the 
Jury: I congratulate you on the approaching termination of this 
case. For flve months you hâve been required to give your con- 
stant, and, I might say, exclusive, attention to the daily proceedings 
in this court The trial of the case has been protracted, but I am 
not prepared to say that any greater time has been occupied than 
was necessary, under the circumstances, to secure the testimony 
of the 216 witnesses who hâve appeared bef ore you upon the stand. 
The nature of the charges against the défendants now on trial, 
covering, as they do, the whole fleld of the railroad strike of last 
summer in this district, necessarily involves the closest scrutiny 
into every feature of that afiair. In this examination you hâve 
displayed a patient interest of such a commendable character as 
to call for the spécial acknowledgment of the court. You are, 
indeed, entitled to the gratitude of every good citizen of the com- 
munity for the sacrifices you are making, and for the service you 
are rendering in the faithful performance of a public duty. 

In submitting the case to your considération, it becomes my duty 
to call your attention to the character of the charges against the 
défendants, and the provisions of law under which the prosecution 
is being conducted. It is the duty of the court to déclare the law; 
it is your exclusive province and responsibility to apply the law 
80 declared to the facts as you, upon your conscience, believe them 
to be established. 
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The indictment contains two counts, which, in gênerai terms, 
charge that the défendants eonspired, combined, and agreed to 
gether, and with divers other persona, to obstruct and retard the 
passage of the United States mails, and the carrier carrying the 
same, and also that they engaged in a combination and conspiracy 
in restraint of trade and commerce among the several states of the 
United States, and with f oreign countries. The crime of conspiracy 
is based upon section 5440 of the Revised Statutes of the United 
States, which pro vides as follows: 

"If two or more persons conspire elther to commit any offense against the 
United States or to defraud the United States in any manner or for any pur- 
pose, and one or more of such parties do any act to effect the object of the 
conspiracy aU the parties to such conspiracy shall be llable to a penalty of 
not more than ten thousand dollars, or to imprisonment for not more than 
two years or to both fine and Imprisonment, in the discrétion of the court" 

To make this statute as clear to you as possible, I will call your 
attention to its three essential provisions. The first élément is the 
act of two or more persons conspiring together; the second is to 
commit any offense against the United States; and the third is 
what is termed the "overt act," or the élément of one or more of 
such parties doing any act to effect the object of the conspiracy. 
With respect to the first élément, we find that a conspiracy has been 
described as a combination of two or more persons, by concerted 
action, to accomplish a criminal or unlawful piirpose, or some pur- 
pose not in itself unlawful or criminal, by criminal or unlawful 
means. Pettibone v. U. S., 148 U. S. 203, 13 Sup. Ct. 542. The common 
design is the essence of the charge, and vvhile it is necessary, in 
order to establish a conspiracy, to prove a combination of two or 
more persons, by concerted action, to accomplish the criminal or 
unlawful purpose, it is not necessary to constitute a conspiracy that 
two or more persons should meet together, and enter into an explicit 
or formai agreement for an unlawful scheme, or that they should 
directiy, by words or in writing, state what the unlawful scheme 
was to be, and the détails of the plan or means by which the unlaw- 
ful combination was to be made effective. It is suflfloient if two 
or more persons, in any manner, or through any contrivance, posi- 
tively or tacitly corne to a mutual understanding to accomplish a 
common and unlawful design. In other words, where an unlawful 
end is sought to be effected, and two or more persons, actuated by 
the common purpose of accomplishing that end, work together, in 
any way, in furtherance of the unlawful scheme, every one of said 
persons becomes a member of the conspiracy, although the part he 
was to take therein was a subordinate one, or was to be executed 
at a remote distance from the other conspirators. A combination 
formed by two or more persons, to effect an uulawful end, is a con- 
spiracy, said persons acting under a common purpose to accomplish 
the end designed. Any one who, after a conspiracy is formed, and 
who knows of its existence, joins therein, becomes as much a party 
thereto, from that time, as if he had originally eonspired. U. S. 
V. Babcock, 3 Dill. 586, Fed. Cas. No. 14,487. Furthermore, where 
several persons are proved to hâve combined together for the same 
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illégal purpose, any act done by one of the parties in pursuance of 
the original concerted plan, and with référence to the common ob- 
ject, is, in the contemplation of the law, the act of the whole party, 
and therefore the proof of such act will be évidence against any of 
the others who were engaged in the same conspiracy. It is also 
true that any déclaration niade by one of the parties during the 
pendency of the illégal enterprise is not only évidence against him- 
self, but is évidence against the other parties, who, when the com- 
bination is proved, are as much responsible for such déclarations 
and the acts to vi'hich they relate as if made and committed by theœ- 
selves. This rule, you will understand, applies to the déclaration 
of a co-conspirator, although he may not be under prosecution, hi» 
déclaration being equally admissible with those of one under indict- 
ment and prosecution. 

The confederacy to commit an offense is the gist of the criminality 
under the law. The law regards the act of unlawful combination 
and confederacy as dangerous to the peace of society, and déclares 
that suoh combination and confederacy of two or more persons, to 
commit crime, requires an additional restraint to those provided for 
the commission of the crime, and makes criminal the conspiracy, 
with penalties and punishments distinctive from those prescribed 
for the crime whioh may be the object of the conspiracy. You will 
readily understand why this is true. A conspiracy becomes power- 
ful and effective in the accomplishment of its illégal purpose in pro- 
portion to the numbers, power, and strength of the combination to 
effect it. It is also true that, as it involves a number in a lawless 
enterprise, it is proportionately demoralizing to the well-being and 
character of the men engaged in it, and, as a conséquence, to the 
safety of the community to which they belong. 

The second essential élément in the offense described by the stat- 
ute is the purpose of the conspirators to commit an offense against 
the United States. The indictment charges that the défendants 
conspired with others to commit two offenses against the United 
States, — one to obstruct and retard the passage of the United States 
mail and the carrier carrying the same; and the other, that they 
engaged in a combination and conspiracy in restraint of trade and 
commerce among the several states of the United States and with 
foreign countries. The flrst charge is based upon tbe provisions of 
section 3995 of the Revised Statutes, which provides as foUows: 

"Any person who shall knowlngly and willfully obstruct and retard the 
passage of the mail, or any carrlage, horse, driver, or carrier carrylng the 
same, shall, for every such offense, be punlshable by a fine of not more than 
one hundred dollars." 

This section of the Revised Statutes was originally section 9 of 
the act of March 3, 182.5 (4 Stat. 104), and, having been passed prior 
to the introduction into the United States of the method of trans- 
porting mail by railroads, the phraseology of the law conformed to 
the conditions prevailing at that time, but it is equally applicable 
to the modem System of conveyance, and protects alike the trans- 
portation of the mail by the "limited express," as it does the car- 
nage by the old-fashioned stagecoach. There are, however, certain 
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provisions of law directed speciflcally to the tranaportation of the 
mail by raiiroad trains, to whichi I désire to call your attention . 
Section 3964 of tlie Revised Statutes provides as follows : 

"Tbe foUowlng are established post-roads: * * * AU rallroads or parts 
ot rallroads which are now or bereafter may be In opération." 

Section 3, Act March 8, 1879 (20 Stat 358), provides «that the 
postmaster gênerai shall, in ail cases, décide upon what trains and 
in what manner the mails shall be conveyed." Section 4000 of the 
Revised Statutes provides that : 

"Every rallway company carrylng the mail shall carry on any train whlch 
may run over its road, and wlthout extra charge therefor, ail mailable mat- 
ter directed to be carrled thereon, wlth the person In charge of the same." 

There is still another provision of law applicable to the transpor- 
tation of mails on the Paciûc railroads, which is as follows: 

"That the grants aforesald are made upon the condition that sald com- 
pany shall * • • transport mails • • • upon said rallroad for the govern- 
ment, whenever requlred to do so by any department thereof, and that the 
govemment shall at ail times hâve the préférence In the use of the same 
for ail the purposes aforesald (at fair and reasonable rates of compensation, 
not to exceed the amounts paid by private parties for the same kind of 
service), and ail compensation for services rendered to the govemment shall 
be applied to the payment of said bonds and interest until the whole amount 
Is fuUy paid." Act July 1, 1862, to ald In construction of a railroad and 
telegraph llne from the Missouri river to the Pacific Océan, § 6 (12 Stat 493). 

Recurring, now, to section 3995 of the Revised Statutes, making 
it an offense to obstruct and retard the passage oi the mails, and 
you will observe that the statute applies to those persons who 
"knowingly and willfully" obstruct and retard the passage of the 
mails, or the carrier carrying the same; that is to say, to those who 
know that the aets performed, however innocent they may otherwise 
be, will hâve the effect of obstructing and retarding the passage 
of the mail, and they perform the acts with the intention that such 
shall be their opération. U. S. v. Kirby, 7 Wall. 485. "It would 
be no défense under this statute," said an eminent judge in a 
récent case, "that the obstruction was eflected by merely quitting 
employment, where the motive of quitting was to retard the mails, 
and had nothing to do with the terms of employment." Thomas v. 
Railway Co., 62 Fed. 822. 

The statute also applies to those persons who, having in view the 
accomplishment of other purposes, perform unlawful acts, which 
hâve the eflect of obstructing and retarding the passage of the mails. 
In such case, the intention to obstruct and retard the passage of the 
mails will be imputed to the authors of the unlawful act, although 
the attainment of other ends may hâve been their primary object 
U. S. V. Kirby, supra. 

The second offense, which, it is charged in the indictment, was the 
object of the conspiracy, was to restrain trade and commerce among 
the several states and with foreign nations. This offense ia de- 
scribed in an act of congress entitled "An act to protect trade and 
commerce against unlawful restraints and monopolies," approved 
Julv 2, 1890 (26 Stat. 209), which provides as follows: 
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"Section 1. Every contract, combinatlon In the form of trust or otherwlse, 
or conspiracy, in restraint o( trade or commerce amon^r the several States, 
or with foreign nations, is liereby declared to be Illégal. Brery person wlio 
shall malse any sucli contract or engage In any such combination or con- 
spiracy, stiall be deemed guilty of a misdemeanor, and, on conviction tliereof, 
shall be punlshed by a fine not exceedlng five thousand dollars, or by Im- 
prisonment not exceeding one year, or by both sald punishments, In the 
discrétion of the eourt" 

"Trade" has been deflned as "the exchange of commodities for 
other commodities or for money; the business of buying and selling; 
dealing by way of sale or exchange." The word "commerce," as 
used in the statute and under the terms of the constitution, has, 
however, a broader meaning than the word "trade." Commerce 
among the states consists of intercourse and trafQc between their 
citizens, and includes the transportation of persons and property, 
and the navigation of public waters for that purpose, as well as 
the purchase, sale, and exchange of commodities. County of Mobile 
V. Kimball, 102 U. S. 702; Gloucester Ferry Co. v. Pennsylvanla, 
114 U. S. 203, 5 Sup. Ot. 826. Pullman cars in use upon the roads 
are instrumentalities of commerce. U. S. v. Debs, 64 Fed. 763. 
The primary object of the statute was, undoubtedly, to prevent the 
destruction of legitimate and healthy compétition in interstate com- 
merce by individuals, corporations, and trusts, grasping, engrossing, 
and monopolizing the markets for commodities. U. S. v. Patterson, 
55 Fed. 605. But its provisions are broad enough to reach a com- 
bination or conspiracy that would interrupt the transportation of 
such commodities and persons from one state to another. U. S. v. 
Workingmen's Amalgamated Council, 54 Fed. 995, 1000. 

We come, now, to consider the third élément involved in the crime 
of conspiracy, as it is declared in the statute under considération; 
that is to say, the overt act, or the élément of one or more of the 
parties to the conspiracy doing any act to effect its object. At 
common law, it was neither necessary to aver nor to prove an overt 
act in furtherance of a conspiracy. Bannon v. U. S., 15 Sup. Ct. 
467. The offense was complète when the unlawful concert and 
agreement was entered into and concluded, although nothing was 
done io pursuance thereto, or to carry it into effect. It was one 
of the few cases in which the law undertook to punish criminally 
an unexecuted intent or purpose to commit a crime. U. S. v. Walsh, 
5 Dill. 58, Fed. Cas. No. 16,636. But, under the statute of the 
United States now under considération, the doing of some act in 
pursuance of a conspiracy is an ingrédient of the crime, and must 
be established as a necessary élément of the oflfense, although the 
act need not be in itself criminal or amount to a crime. U. S. v. 
Thompson, 12 Sawy. 155, 31 Fed. 331. 

With this gênerai statement and explanation of the statute in- 
volved in this case, I will proceed to consider the allégations in the 
indictment, which, as I said before, contains two counts. 

The flrst count charges that the défendants conspired both to 

obstruct and retard the passage of United States mails, and to un- 

lawfully engage in a combination and conspiracy in restraint of trade 

and commerce, while the second count charges a conspiracy in rfr 

V. 67F.no. 6— 45 
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straint of trade aûd commerce alone. Otherwise, both couats are, 
in substance and fonn, identical. In gênerai terms, the two counta 
charge: (1) Formation of the conspiracy; (2) légal corporate exist- 
ence of the Southern Pacific Cîompany, and its means, manner, and 
methods of transporting the mails and Interstate commerce; 
(3) means cohspired to be used in efifecting the object of the con- 
spiracy; (4) overt act charged; (5) concluding with an allégation of 
unlawful intent. 

Bearing thèse gênerai features of the indictment in mind, you 
will now be able to understand the meaning of the rarious alléga- 
tions of the' indictment, as I proceed to refer to them somewhat 
more in détail. 

Taking up the flrst count: The formation of the conspiracy is al- 
leged, and it is charged that John Cassidy, John Mayne, Pred Clarke, 
and James Rice, witii divers others, names unknown, did conspire to 
obstruct and retard the passage of the mails of the United States, 
and to restrain trade and commerce among the several states and 
with foreign nations. (2) The légal corporate existence of the South- 
ern Pacific Company, and its means, manner, and method of car 
rying the mails and Interstate commerce, are set ont. It is 
averred that the Southern Pacific Company was a railroad cor- 
poration, duly organized and existing under the laws of the state of 
Kentucky, engaged in the business of a common carrier of the mails 
of the United States, and of passengers, freight, express matter, 
and other commodities, comprising and constituting trade and com- 
merce, within the meaning of the act entitled "An act to protect trade 
and commerce against unlawful restraints and monopolies, approved 
July 2, 1890." The Unes of railroad over which it carried on its 
mail and Interstate commerce ; the manner and means employed and 
necessary to its doing so, viz. yards, dépôts, tracks, trains of cars, 
and other equipment suitable for the transportation of the United 
States mails, passengers, freight, and express matter, and other com- 
modities, — are also set out. (3) Then f ollow the means conspired to 
be used in effecting the object of the conspiracy. Thèse are, briefly: 
First. By forcibly taking and keeping possession and control of ail 
yards, dépôts, tracks, and trains of cars upon said Unes of railway, 
and by forcibly holding and detaining the same. Second. By causing 
to be assembled, and assembling with, large crowds of personsin said 
dépôts and yards of said Southern Pacific Company, at Tarions points 
and places upon said Unes of railway, in said state and Northern dis- 
trict of Calif ornia, to wit : 1. At the city and county of San Francisco. 
2. OityofSacramento. 3. Cityof Oakland. 4. City of San José. 5. City 
of Stockton. 6. Town of Red Bluff. 7. Town of Dunsmuir. county 
of Siskiyou. 8. City of Vallejo, county of Solano. 9. Town of Lath- 
rop, county of San Joaquin. 10. Town of Palo Alto, county of Santa 
Clara. By gathering in great numbers in said yards and dépôts, and 
other places, around, in, and upon the trains, cars, and engines of 
the said Southern Pacific Company, and upon the tracks of the rail- 
ways, preventing the movement and passage of said en^nes, cars, 
and trains. Third. By threats, intimidation, personal assaults, and 
other force and violence, to prevent the engineers, flremen, conduct- 
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ors, brakemen, switchmen, and other employés of said Southern Pa- 
cific Company from discharging their duties, and from moving and 
operating said engines, trains, and railways. Pourtll. By forcibly dis- 
connecting air brakes upon sucli trains, — ^mail, passenger, and 
freight. Fifth. By putting ont the fires in the engines drawing the 
same. Sixth. By throwing swîtches, in order to prerent the passage 
of such trains through dépots and stations. Seventh. By opening 
drawbridges over navigable and other streams, upon which draw- 
bridges the tracks of said railway cars were situated. Eighth. By 
burning and destroying bridges, trestles, and culverts, over which 
such trains necessarily and usually would pass. Kinth. By loosen- 
ing, remoTing, and displacing the rails of the tracks of said railroads. 
Tenth. By greaslng the rails of the said tracks. Eleventh. By stop- 
ping trains upon railway crossings and upon switches, and by for- 
cibly refusing to allow such trains to be hauled from such crossings 
and switches. TwelftL By compelling the employés of said railroad 
Company to leave their trains, shops, and the work of said company, 
while in the performance of their duty. Thirteenth. By using ail 
such other forcible means as to them should seem expédient to pre- 
vent, for an indeflnite period, the use of the said railways. for the 
transportation of the mails of the United States and Interstate com- 
merce. 

It will be well to observe, at this point, that the indictment does 
not charge that the défendants did, in fact, use or put in opération 
the means herein set out, in effecting the object of the conspiracy; 
the charge is that such were the means conspired to be used for that 
purpose. Now, when you come to consider the testimony, you will 
probably flnd that some of it tends to show that certain persons did, in 
fact, use such means to prevent the movement of railway trains. 
This testimony was admitted, not to prove that such acts had been 
committed, but becàuse of the relevancy of such testimony to the 
charge in the indictment, — that sxich means were to be used in ef- 
fecting the object of the conspiracy. In other words, it tends to 
show that a conspiracy was f ormed to obstruct and retard the passage 
of the United States mails, and to restrain trade and commerce among 
the several states and with foreign nations, and that such means were 
to be used to carry the conspiracy into efifect. 

This brings us to a feature of this charge of conspiracy which you 
will bear in mind. It is not incumbent upon the prosecution to 
prove that aU of the means set out in the indictment were, in fact, 
agreed upon to carry out the conspiracy, or that any of them were 
actually used or put into opération. It will be sufficient if it be estab- 
lished to your satisfaction, and beyond a reasonable doubt, that one 
or more of the means described in the indictment were to be used to 
exécute that purpose. 

After stating the means by which the conspiracy was to be effected, 
the indictment then sets out the overt acts; that is to say, it charges 
the doing of certain acts to effèct the object of the conspiracy. They 
are as f ollows : That on the 6th day of July, 1894, the défendants, at 
Palo Alto, (1) forcibly took possession and control of the yards, de- 
pots, buildings, tracks, engines, and cars, and other appliances and 
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property, of the Southern Pacific Company: 1. By causing to be 
assembled, and assembling witli, a large crowd of persons in aaid 
dépôts, buildings, and yards of tiie Southern Pacific Company; and 
by gathering with said crowds of persons in said dépôts, buildings, 
and yards, around, in, and upon lie aforesaid trains, cars, and an- 
gines, and upon the tracks of the railways. 2. By threats, intimida- 
tions, Personal assaults, or other acts of force and violence, in, upon, 
and towards the engineers, firemen, conductors, brakemen, switch- 
men, agents, and other employés of said company having charge of 
said dépôt, buildings, and other property, etc. It is further char- 
ged (2) that, on the 6th day of July, 1894, said défendants, at Palo 
Alto, forcibly and violently prevented the movement of ail trains of 
the Southern Pacific Company to, from, or through the town of Palo 
Alto: 1. By gathering in crowds, etc. 2. By placing physical ob- 
structions upon said track. 3. By displacing the switches. 4. By 
forcibly and violently assaulting, threatening, and intimidating said 
engineers, firemen, conductors, brakemen, switchmen, agents, and oth- 
er employés, "while engaged as aforçsaid. 5. By uncoupling the cars of 
said trains and disconnecting the same. 6. By removing said cars 
from said tracks. 7. By withdrawing the water from the boilers and 
tanks of said engines, and putting out and removing the fires therein. 
8. By displacing and removing valves, pins, bolts, plates, and other 
appliances and portions of the machinery of said engines and cars, and 
of the rails of said railways, thereby loosening said rails. 9. By 
other violent, forcible, and unlawful acts and means to the grand 
jurors unknown. It is further charged (3) that said défendants, at 
the tlme and place above indicated, unlawfuUy, forcibly, and violently 
occupied and held possession and control of said yards, dépôts, tracks, 
engines, trains of cars, and other appliances and property of the 
Southern Pacific Company, by the means aforesaid, and by said means 
exeluded the Southern Pacific Company and its employés from the 
possession, use, and control thereof, and by said means prevented the 
movement of said trains from and including July 6 to and inclnding 
July 10, 1894. 

The same observation, which I hâve just made to you with respect 
to the establishing of one or more of the means alleged to hâve been 
concocted and conspired to be used, is applicable to the overt acts 
charged. It is not necessary to a verdict of guilty that you should 
find that each and every one of the overt acts charged hâve, in 
fact, been committed. If you are satisfied beyond a reasonable 
doubt that one or more of thèse overt acts hâve been committed, and 
that they were done in furtherance of the conspiracy alleged to hâve 
been entered into by and between thèse défendants, and to carry out 
or eflectuate in some way the object of the conspiracy, that is ail 
that the law requires. The indictment concludes with allégations 
of intent, viz.: That the défendants, by the acts and means afore- 
said, knowingly and willfully obstructed and retarded the passage 
of the mails and the carrier carrying the same, and restrained Inter- 
state commerce from the 6th of July to and including the lOth day 
of July, 1894, at Palo Alto. The second count, as stated above, i« 
confined to charging a conspiracy to restrain trade and corameroe 
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alonej otherwise it is identical in form and substance with the 
count ju8t_elaborated upon. 

Having directed your attention to the différent provisions of law 
involyed in the charges against thèse défendants, and having also 
stated to yon, in brief tenns, the several allégations of the indict- 
ment, you are now prepared to consider the testimony in the case in 
its proper light, for the purpose of determining the guilt or inno- 
cence of the défendants; but in referring to the testimony you will 
distinctly understand that you are the exclusive judges of the facts, 
and that it is not my province or purpose to intrude upon your juris- 
diction in any particular or to any degree. If, in any of my rulinga 
during the progress of this trial, I bave appeared to indicate that any 
controverted fact has been established, or if I now assume or appear 
to consider or treat any fact as proved, unless it may be an admitted 
fact, you will disregard such assumption, and act entirely upon your 
own judgment and conscience in determining the facts of the case. 

Prom what has been stated, it will appear to you that you are 
brought to the considération of three questions which may be prop- 
erly suggested to you as a guide for your délibération: (1) Has the 
government proved the existence of a conspiracy alleged in the in- 
dictment? (2) If it did exist, were any of the alleged acts performed 
by aae or more of the parties to the conspiracy? (3) If such a con- 
spiracy existed, were the défendants parties to it? 

Taldng thèse questions in their order, you will first consider 
whether the conspiracy charged in the indictment has been estab- 
lished. 

General Conspiracy. 

This is the important question in this case, and is a question of 
fact for you to détermine, subject to such rules of law as the court 
will give you to assist you in arriving at a correct conclusion. The 
évidence on this point is largely circumstantial, and involves a 
considération of the acts of members of the American Eailway 
Union ; the course and methods of the association in boycotting the 
Pullman cars, and subsequently declaring a strike against the South- 
ern Pacific Company; and, generally, the attitude and conduct of 
the strikers and those acting with them during the time the strike 
was in opération. 

American Eailway Union. 

The évidence tends to show that the American Eailway Union is 
a fratemal organization, composed of railroad employés below a 
certain grade. The headquarters of the association are located at 
Chicago, 111. In June and July last Eugène V. Debs was .its 
président; Geo. W. Howard, vice président; and Sylvester Keliher, 
secretaiy. The union is divided up into local unions. In the con- 
stitution of the ordet, introduced in évidence, the principles and 
purposes, so far as they are pertinent to this feature of the case, 
are stated as follows: 

"It Is s self-evIdent truth that 'In union there Is strengtli,' and, convereeiy, 
wlthout union weakness prevalls; therefore the central benefit to be derlved 
from organization Is strength,— power to accomplish that whlch deâes iudl- 
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vldual effort. The American Railway Union includes ail rallway employés, 
born of white parents, organlzed within one great brotherhood, There Is 
one suprême law for the order, one roof to shelter ail, and alUunited when 
unlty'of action is requlred. ïhe reforms sought to be inaugurated and the 
beneflts to be derived therefrom, briefly stated, are as foUows: 

"First. The protection of members In ail matters relating to wages and 
their rights as employés is the principal purpose of the organization. Rail- 
way employés are entitled to a voice In fixlng wages and in determining con- 
ditions of employment. Falr wages and proper treatment must be the re- 
turn for efficient service, faithfully performed. Such a poliey insures har- 
monlous relations and satlsfactory résulta. The order, while pledged to con- 
servative methods, wlU protect the humblest of its members in every right he 
can Justly claim; but, while the rights of members wlU be sacredly guarded, 
no intemperate demand or unreasonable propositions wlU be entertained. 
Corporations will not be permitted to treat the organization better than the 
organization will treat them. A hlgh sensé of honor must be the animating 
spirit, and even-handed justice the end sought to be attalned. Thoroughly 
organlzed In every department, with a due regard for the right wherever 
found, It Is confldently believed that ail différences may be satisfactorily ad- 
justed; that harmonlous relations may be established and maintained; that 
the service may be Incalculably improved; and that the necessity for strlke 
and lockout, boycott and black-list, ailke disastrous to employer and em- 
ployé, and a perpétuai menace to the welfare of the public, will forever dis- 
appear. 

"Second. In every department of labor, the question of economy Is forced 
to the front by the logic of necessity. The importance of organization is 
coneeded, but. If it costs more than a workingman is able to pay, the beneflts 
to accrue, however great, are ban-ed. Therefore, to bring the expenses of 
the organization within the reach of ail is the one thing required, — a primary 
question which must be settled before those who stand most in need can par- 
tlclpate In the beneflts to be derived; hence to reduce the cost to the lowest 
practical point is a demand strictly in accord with the fuudameutal principles 
of economy, and any movement whlch makes it possible for ail to partlcipate 
in the beneflt ought to meet with popular favor. 

Third. The organization will hâve a number of departments, each of which 
will be designed to promote the welfare of the membership in a practical 
way and by practical methods. The best thought of workingmen has long 
sought to solve a problem of maklng labor organizations protective, not only 
against sickness, disability, and death, but against the ills conséquent upon 
idleness and those that follow in its train. Hence there will be established 
an employment department, in which It is proposed to register the name of 
every member out of employment. The department will also be fully în- 
formed where work may be obtained. It is doubtful if a more important 
feature could be suggested. It évidences fraternal regard without a fee, 
benevolence without alloy." 

Section 54 of the constitution of the American Railway Union 
(entitled "Laws of Protection") provides for what is called a *'boaid 
of médiation," and deflnes its powers. It is as follows: 

"The board of médiation of each local union shall eject a chairman. The 
chairman of the local board of médiation shall be a member of the gênerai 
board of médiation of the System or Une on which they are employed. The 
gênerai board of médiation shall elect a chairman and secretary. The gên- 
erai board of médiation shall meet on the second Tuesday of September of 
each year at the headquarters of the road on which they are employed, 
for tibe transaction of such business that may emanate from the local board 
of médiation. AU complainte and adjustments of a gênerai character shall 
be handled by the gênerai board of médiation. AU complaints and adjust- 
ments must be taken up flrst by the local union; If accepted by a majority 
vote, It shall be referred to the local board of médiation for adjustment; 
and, If falUng, the case shall be submitted to the chairman of the gênerai 
board of médiation; failing in which, they shall notify the président of the 
général union, who shall authorize the most available member of the board 
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of directors to vlslt and meet wlth tbe gênerai ehairman of the board of 
médiation, and issue such Instructions as will be promulgated by thu 
directors." 

The right of employés of railway companies to organize in this way 
for their own benefit and protection is not questioned They are enti- 
tled to the highest wages and the best conditions they can command, 
and they may organize an association or union for that purpose. 
There is no controversy on this point. It is a benefit to them, 
and it is not prejudicial to the interests of the public, that they should 
unité in their common interests and combine for such lawful pur- 
poses. In Thomas v. Eailway Co., 62 Fed. 817, Judge Taft, in the 
circuit court of the United States for the Southern district of Ohio, 
speaking of the relation of railway employas to the American Eail- 
way Union, says : 

"If they (the employés) stand together, they are often able, ail of them, 
to command better priées for their labor than when dealing singly with rich 
employers, because the necessities of the single employé may compel him to 
accept any terms oflfered him. The accumulation of a fund for the support 
of those who feel that the wages ofCered are below market priées is one of 
the legitimate objects of such an organlzation. They hâve the right to ap- 
point ofllcers who shall advise them as to the course to be taken by them 
in their relations wlth their employer. They may unité with other unions. 
The offlcers they appoint, or any other person to whom they choose to 
listen, may adyise them as to the proper course to be taken by them in 
regard to their employment, or, If they choose to repose such authorlty In 
any one, they may order them, upon pain of expulsion from their union, 
peaceably to leave the employ of their employer, because any of the terms of 
their employment are unsatisfaetory." 

This is clearly the law ; but there is a just and reasonable limita- 
tion to the power and privilège of railway employés, even under 
the protection of such an organization. They are not entitled to 
interfère with the rights and property of others, and by force and 
intimidation compel a carrier of United States mails or of Interstate 
commerce to suspend the opérations of such necessary and lawful 
business; or, to state the proposition a little more exactly, they 
hâve no privilège or right to violate a law of the United States. 

Now, with respect to the gênerai charge of conspiracy contained 
in this indictment, I will direct your attention to some of the tes- 
timony which the government claims tends to establish that élément 
of the case. 

Time When the Boycott Took Effect. 

It is admitted that in the latter part of June, 1894, a convention 
of the American Railway Union, assembled at Chicago, resolved to 
boycott the Pullman Company; this boycott to take effect in five 
days, should the difficulties existing between that company and its 
employés not be settled at the expiration of that period. On June 
26, 1894, the président of the gênerai union sent the following tele- 
gram, which was received by the American Union Lodge, known 
as "Local Union No. 310," having its headquarters in Oakland: "Pull- 
man boycott in effect to-day noon, by order of convention." The 
telegram was signed by E. V. Debs, the président of the union. G. 
D. Bishop, secretary of local union No. 310, at Oakland, identifiés 
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this telegram. The boycot„ was therefore declared at noon of June 
26, 1894, which fell on a ïuesday. 

Mr. Knox, who was an employé of the Southern Pacific Company 
at Sacramento, and a member of the American Eailway Union at that 
place, being called as a witness for the défense, testified that he was 
chairman of the médiation committee; that the duties of the com- 
mittee were to settle the différences between the employés and the 
corporation. He relates the circumstances connected with the com- 
mencement of the boycott, as follows: 

"On the 26th of June we were asked to boycott the Pullman, cars, and th« 
union took action on It, and the médiation committee were ordered to call 
at Mr. Wrlght's office,— this was about 11:20 at nlght,— and notify hlm of the 
action of the union. Mr. Knox, Mr. Compton, and Mç. MuUen composed the 
médiation committee. We went down,' and saw Mr. Wright, and told hlm 
what action the union had taken, and went back and reported agaln to the 
union. We were authorized then to lay o£f from our work, and to attend 
to this boycott; to notify the members, and the like. I went down and 
asked Mr. Halloran for leave of absence until the trouble was over with, 
and it was granted me. 1 was laying offi at the time of the strike. Obtained 
leave of absence about two o'clock or 2:30 in the moming of the 27th of 
June. The object of the boycott was this: That the American Rallway 
Union had a blg lodge at Pullman, Illinois. The Pullman Company had 
reduced the wages of thelr employés so that they could hardly live. • * » 
Recelved a message from Président Debs, asking us to boycott the Pullman 
cars, and the médiation committee went down to the dépôt after the meet- 
ing. We ordered the boycott We decided to boycott Pullman cars. We 
were notifled to go down and tell Mr. Wright of the action of the imion, 
which we did. Then we reported back to the union again, and told them 
what Mr. Wright said, and, after that, the meeting was adjourned, and 
we went from there to the dépôt to carry out our instructions. We were 
given full power to act In the matter. When we got to the dépôt, or shortly 
after we arrived there, Mr. Halloran, the yardmaster, and Mr. Small, and 
several of the officiais, showed up around there, and wanted to know what 
the trouble was. Mr. Halloran called me off to one side, and asked me, 
as a favor, not to ask the men to boycott the Pullmans on 2, 4, and 16. He 
sald that If we did not wish to handle the Pullman cars, if we would agrée 
not to call hlm a scab, he would switch the cars. After consulting with 
the balance of the médiation committee, it was decided to let the Pullman 
cars on 2, 4, and 16 go tlirough to their destinations without boycotting them. 
We told hlm we would switch the cars tnstead of hlm. We did not ask 
him to do any work. On the moming of the 27th, about 8:30, I went 
through the shops,— there were a great many shopmen belonging to our 
union,— to see what action they had taken ta référence to worklng on Pull- 
man cars. I found a great many of the men idle. They were not worklng 
on the Pullman cars. We told them to go and complète their work; to 
never mind boycotting the work; to keep on with it. • * * After going 
through the shops, and notifying the men to keep on with their Pullman 
work, we then went back to the dépôt There was a train due to leave 
there at 10:25 In the moming, known as *No. 84.' She has a Pullman car ofiC 
of No. 2, that cornes from Chicago, and another one to put on there at 
Sacramento. There is a first-class car put on at Sacramento. The other 
Is a tourlst car. The one that came through from Sacramento was loaded 
and the other one was empty. We asked the swltchmen not to handle the 
Pullman car, because it was empty, and it was not necessary for it to go. 
We thought It was proper to boycott the empty Pullmans. They refused 
to put Pullman cars on. Mr. Halloran then came to us, and said he would 
take the engine and go to couple on, and we should come up and ask him 
not to couple on, and tell hlm we did not want hlm to scab on us, and he 
would not couple on. With that understandlng he took the engine, and 
went around on the track where the Pullman car was, and started to couple 
on. We went over, and told hlm we did not like to hâve the yardmaster 
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scabbing on us; It did not look w&ll. He sald, 'Of course, I wlll hâve to 
yleld;' and he went up to the office, and asked us if we would go wlth Mm. 
We went with hlm. Mr. Jones asked him if he could not get Bome one 
else to put on the Pullman cars. He said, 'No; they are ail A. R. U. men.' 
Mr. Jones sald, 'Cannot you hire some one else?' He said, 'No; they are 
ail A. R. U. men.' That train stood there until leavlng time. Then it started 
t'> pull out, and perhaps puUed four or five car lengths out, and some one 
rail down out of the office, and tumed the plug on the hind end of the air 
hose, and stopped the train. She was backed up to the dépôt, and stood 
there for a couple of weeks. They refused to allow the engine to go wlthout 
the Pullman car on. We tried to induce Mr. Wright to let her go, becaAse 
It was a mail train, and we did not want to be no parties to holding vie 
mail. He refused. We went to hlm, and asked hlm if he would not let thls 
other Pullman car go on 104, because the passengers were very anxious 
to get through. He said they would, and they switched the loaded tourist 
car ofif of 84, and put it on 104. That Is about ail that happened on the 27th. 
• * • That train was made up at Sacramento. It runs between Sacra- 
mento and Oakland, by Tracy, and around that way. The Pullman cars 
go to Los Angeles. They carry the PuUmans down. to Lathrop, and then 
they go to Los Angeles. The balance of the train comes into Oakland. It 
starts from Sacramento. The Pullman car, though, that goes through, that 
comes from Chicago,— that loaded one, — the tourist car. They sent It out 
on another train at night, 5:30. '104' it la called. Sent it out in the even- 
Ing,— on the same day. There was nothing left of that train, then, except 
the mail, baggage, express, and passenger cars. There was no one in. the 
passenger cars. They went ofif on the next train,— the passengers; the 
through passengers from Chicago that went on the next train. There were 
a good many of the local that went on the next train, too. That only runs 
to Tracy. It does not come clear around to San Francisco, but stops there. 
Know 0. A. Newton. I had a conversation with hlm on tùe night of the 
26th, and I might hâve had on the 28th. I would not say for certain. Had 
a conversation with him on the night of the 26th, at which I showed hlm 
a telegram. The telegram read: 'Boycott declared on Pullman cars. E. 
V. Debs.' " 

O. A. Newton, called for the United States, night yardmaster at 
Sacramento, for the Southern Pacific Company, contradicts Mr. 
Knox on this point, and says that Mr. Knox handed him a telegram, 
which he read. That the telegram read: "H. A. Knox, Sacra- 
mento. Boycott declared against Pullman. Hold ail Pullmans. 
E. V. Debs." That he handed the telegram back to Knox, who 
left the room where they had met, with the exclamation, "That is 
hell." The witness Knox further states: 

"About 12:30, I think it was, on the mornlng of the 28th, I recelved a 
message from Los Angeles, saying that some men were dlscharged for re- 
fuslng to handle Pullman cars, and saying that the Los Angeles Union had 
decided to strike for the reinstatement of those men, and asked us to partici- 
pate In the strike. The committee havlng full power to act, we consldered 
the matter, and came to the conclusion It was a just flght, and we would 
take It up and help them out In that message from Los Angeles they asked 
us If we would notify ail concemed, which we did. I went down to the 
dépôt, and that spécial that Mr. Newton was testlfylng about— the offlcers' 
spécial— was Just pulling out of the dépôt. I had had a conversation with 
the engineer and the fireman before that, and they told me If there was any 
strike they wanted a flnger in the pie, so I ran up and got on the «iglnè, 
and told the engineer and flreman about what had occurred. They said. 
'Well.' Some one stopped them; I don't know who. They were stopped 
from the hind end of the train, and they sald, 'Out us off, and we wlll go 
to the house,' so somebody eut the engine off. I don't know who it was. 
No one was wlth me on the cab of the engine, — only the engineer and fire- 
man. Did not offer any threats or intimidation or violence. • * • The 



714 FEDERAL BEPORTER, Vol. 67. 

eugine was eut off, and the englneer was taklng It around to the roundhouse. 
I was In the dépôt by that tlme. Mr. "Wright wanted to know what was the 
matter wlth the spécial. I told him, as near as I could find ont, the engiueer 
was going to strike with us. He had Mr. Newton stop him there in front 
of the dépôt, and he had a conversation with the engineer, and they finally 
agreed to go on with the spécial, and asked us If we would couple on. We 
told him, 'ïes; if they wanted to go.' I told Mr. Wright I thought it was 
foolish for them to go. They would go just as far as Rocklin, and that was 
no place to stay. There were no accommodations there at ail. He said, 
'For God's sake, let them go out of Sacramento, if they don't get over the 
American river bridge.' I thought to accommodate him. We would not ask 
the conductor and brakeman to boycott the offlcers' spécial. We would let 
them go as far as Rocklin. I knew they would not get any further than 
that, because the men had already quit up there. I got on the engin e, and 
rode up through Sixth street yard with them, to see that the switches were 
ail set, and everything ready to go. I rode with the engineer on the engine. 
After I got back from Sixth street the committee then went up to the West- 
ern Union & Postal Telegraph Company, and we sent a good many dispatches 
notifying them that we had struck." 

(Thèse telegrams will appear further on.) 

Newton testifled as follows with relation to the spécial car, — or of- 
flcers' spécial, as it was called, — and with référence to the state- 
ments made by Knox at the time: 

"I know Mr. Knox personally. He used to work for me. Mr. Mullen, I 
knew him personally, too. Mr. Compton I did not know until after the 
strike. I saw Mr. Knox about the 26th of June. * • * The first train that 
came into the yard after that conversation I had with Mr. Knox (ref erring to 
above) was a spécial that came from Oakland. It got in about 12:25 on the 
morning of the 29th. It was a spécial passenger train, that ran out of its 
ordinary time. It was composed of two offlcers' cars and the engine. • • • 
Saw Mr. Knox o^n the arrivai of the officers' train, a llttle while after it got 
in, when It got ready to leave. Knox came running through the dépôt, and 
hoUered out: 'Stop that train! Stop that train! Not a son of a bitch of a 
wheel will turn on the System.' This was on the moming of the 29th, about 
12:25." 

This, it will be observed, flatly contradicts Knqx as to what oc- 
«urred at that time. 

The wîtness Newton testifles further as to Knox's attitude, as 
follows: 

"Did not hâve any direct conversation with Knox. When No. 3 came in, 
going east, there was quite a number of shopmen around there, standing in 
groups, I guess to the extent of forty or flfty. They came in charge of United 
States Marshal Long. 'This was along in the moming, about daylight, probably 
four o'clffck, on the 29th. That was a mail train,— the regular Eastern over- 
iland,— the Atlantic express; the 'fast mail,' they call it. After No. 3 pulled 
out, the groups got mcving towards the dépôt,— after she pulled out,— and 
some one In the groups made the remark to Mr. Knox why he did not hold 
the train,— what he let her go out for. He said he did not hâve force 
enough to hold her, but when seven o'clock came he would call out the shop 
men, and he would hâve force enough to hold anything that came along." 

Knox testifies that: 

"The strike was formally declared about 12:30 orl o'clock on the morning 
of the 29th of June by the Los Angeles Union. In Sacramento It was left in 
the hands of the committee. The committee had full power to act. The 
committee declded to strike to hâve those men in Los Angeles reinstated. 
As soon as they got the message they consulted probably for 25 or 30 minutes, 
and went on and did aa requested by the message, to notlfy ail those con- 
cerned. That was about 12:30 or 1 o'clock on the moming of June 29th. 
Had not at that time recelved any notification from Oakland. Did not act 
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on anything but the notification from Los Angeles. The members that were 
ont on the road.^we notlfled ail the unions along, Truckee, and Rocklln, 
and Dunsmuir, and ail over the System,— we notlfled them that we had struck; 
that we had ordered a geneml strike in Sacramento, and those in Sacramento 
—the shop men— were ail notlfled the next mornlng after they went to work, 
perhapa 8 o'clock or 8:30." 

The attitude of the médiation cpmmittee, as représentatives oî 
the American Railway Union, is stated by Knox as follows: 

"Mr. Baldwin and Mr. Knlght wanted to know our position that we had 
taken In the matter, and between us we explained it as thoroughly as pos- 
sible to them, and told them that, in the first place, we had boycotted the 
Pullman cars on légal advice; and, if I am not niistaken, I told them who our 
ad vice was from,— Mr. Ingersoll; and Mr. Knight said that a Pullman car, as 
long as it was attached to a mail car regularly made up, was part of a mail 
car. Of course we had an opinion from a very eminent lawyer and attorney, 
and we thought he knew as much about It as Mr. Knight did. Consequently 
we told him we would not handle any trains with Pullman cars attached dur- 
ing the boycott, and, now that the strike had been Ordered, we would not 
handle any trains at ail, except mail trains, until those men that had beeo 
discharged had been reinstated. That was about the gist of our conversa- 
tion ail the way through. It was repeated several times." 

Again he says: 

"I told Mr. Baldwin our men would not work on Pullman cars. That Is ail 
I told him. » • • We were doing nothlng wlth référence to preventlng tlae 
movement of trains; only qult work, that is ail. » * * We were trying to 
induce the men that showed up to strike with us. That was the under- 
standing between Mr. Wright and myself. * * • i told Mr. Baldwin that 
our men would not work on Pullman cars. Did not make the statement 
that we would not allow Pullman cars to move." 

As to the power possessed by the médiation committee, Knox 
says: 

"The committee had fuU power to act The union had given them full 
power to act." 

On cross examina tion Knox testifles as follows: 

"We discriminated between Pullmans that were fuU of passengers and 
Pullmans that were eœpty, on the 27th and 28th of June. After the strike 
was ordered, we did not Ail Pullmans were treated alike, and everything 
else, except mail. It grew from the Pullman cars to every other form of 
cars except the mail "ars. After those men were discharged it did; did not 
matter what the destmatlon of the cars was. We thought that we could 
control the A. R. U. organlzation, and we did. Anything that we knew 
anything about we controlled their action, through the strike. Anything that 
was doné by any of the offlcers of the A. R. U. organlzation during the strike 
was done with the full consent, and was under the pollcy of our organlzation, 
as far as Sacramento was concerned. We were given full power to act. 
That power has never been taken away from us yet. Had control on the 
3d of July, but do not know whether there was an A. R. U. man who moved 
the Pullman cars on that day or not. Could not swear to it I do not think 
there were very many of them." 

It appears that on July 5th, and during the strike, Knox, Comp- 
ton, and Mullen, of the médiation committee, appeared before the 
Citizens' Protective Association of Sacramento, and made a state- 
ment conceming the attitude of the American Eailway Union. 
Cornélius C. Howell, who was présent at the meeting, testifles as 
follows: 

"Was In Sacramento the latter part of June and the early part of July 
last I was employed by the Industrlal Improvement & Manufacturers' A»- 
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sociatlon of Sacramento. I was looklng up manufacturera' Industries to lo 
cate at Sacramento for that oompany or association. Became a member ot 
the Citizens' Protective Association, I believe, on the 3d of July. That asso- 
ciation formed for to get togettier and see if tliey could not do somethlng to 
open up tlie commerce connected with the clty, and such other business as 
mlght be necessary, owing to the condition that thlngs were In at that time 
from the cause of the strike that had been ordered on the 29th of June, or 
the strike that oceurred on the 29th of June. I was secretary of the organi- 
zation from the day that we organized, up untll, I tbink, the 15th or 20th of 
July; somewhere along there. Performed the dutles of secretary at meet- 
ings. RecoUect a meeting held on or about the 5th day of July last. It was 
called by the association to see if they could not do somethlng in order to 
open up the commerce. Members of the médiation committee of the A. K. U. 
were présent at that meeting. They were Mr. Knox, Mr. Compton, and Mr. 
MuUen. After discussing the ways and means to adjust matters, it was de- 
cided that it would be better to brlng thèse people before the association, 
thls médiation committee, and find ont the condition of affaire, — what the 
causes were of ail the trouble,— and see if we could not do somethlng to 
adjust matters; and in that connection it was agreed that we would admit 
them, and see what they had to say; they havlng, I believe, made a propo- 
sition to some member of the association that they would like to come before 
the association, as the médiation committee of the American Railway Union. 
They came before the meeting and made a statement. Parts of their state- 
ment were reduced to wrltlng. Thls is a part of the record of the meeting 
of the Citizens' Protective Association held on the 5th of July. Not the 
entire statements, but I took down part of what they said, and then we 
dictated it out, and took the minutes to Mr. Knox in his room. Mr. Compton 
was présent when I went there with the minutes. I asked them to read 
them over, and see If they were correct; that I did not wish to hâve them 
quoted as saying somethlng before the association that they did not say, 
and, before they would become a part of the record, I wanted them to see if 
thej" were right. I read the minutes to them. Thèse two were présent at 
the time. They looked them ail over; and wherever they wanted any 
changes made I run the pencil through them, as it appears hère, and when 
they got through— they looked it ail over and read it— I wrote this certiflcate 
attached, and Mr. Knox signed It, and Mr. Compton signed it, in my prés- 
ence,— both of them in my présence. I left the paper with them so that 
they might show it to Mr. Mullen, another member of the committee. He 
retumed, as I understand, after I left, signed the paper, and they sent it 
down to my office. We had offices in. the same building. The interlineations 
or erasures were made just before that was signed, whlle Mr. Compton and 
Mr. Knox were standing at my side. I think they were made — in fact, I 
know— at the request of Mr. Knox. He did the talklng." 

This document reads as follows: 

"Sacramento, July 7th, 1894. 
"When the committee retumed and had Introduced the médiation committee 
from the A. R. U. to the chalrman, Mr. Katzenstein, he in tum introduced Mr. 
Knox, Mr. Mullen, and Mr. Compton to the association, and Invlted Mr. Knox to 
address the association, wlilch he had come to œeet. Mr. Knox, among other 
things, after thanking the association for allowiug him to be heard, stated 
among the grievances that the original cause for thls strike was on behalf 
of the wage-eamers at Pullman, Illinois. Mr. Geo. Pullman had been grind- 
ing down his men with such small wages that it was impossible for them 
to get along. Mr. Knox went Into détail as to treatment of the employés 
received at the hands of tlie Pullman Car Go., at Pullman, 111. That througli 
the président of the A. R. TJ. order he had declared a boycott against the 
Pullman cars,, and to etïectually accooaplish tlie object he had ordered the 
strike, and it had now resolved Itself to thls: That the A. R. D. order, whlch 
he represented, demanded that Pullman restore his meh in Chicago to their 
old places, with the same scale of wages paid to them in 1893; or that the S. P. 
R. R. Co. purchase the one-quarter ownership of the Pullman Co., paint out 
the Pullman uame from the cars, and restore ail the men on the railroad and 
in ail shops to their old position and wages. Senator Cox inquired of Mr. 
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Knox If he dld not think this committee o( cltlzens could be Interested to an 
extent that something mlght be done to adjust matters beween them and 
the railroad. Mr. Knox said it had gone so far that nothlng could be done 
untll the -whole question was settled, and that he had glven his ultimatum. 
Mr. McClatchy asked Mr. Knox what condition affalrs were In at thls tlme 
or what the situation was. Mr. Knox then stated that he would allow the 
mail and express to be moved, but that no passenger cars or fveight cars of 
any kind or description would he consent to hâve moved untll such tlme as 
the demand he made had been complied with. Mr. Mullen sald, in part, 
after Mr. Knox had taken hls seat, that thls was a flght between capital 
and labor, and that from the chlef justice of the United States down through 
ail the branches— judlclal and législative departmehts — of the government, they 
were corrupt, and that labor could not get Its ju'st dues, and that hls associa- 
tion had taken this way of forcing justice to assist their fellow men in obtaln- 
ing for honest labor a proper compensation. Mr. Cox then asked what he 
could suggest. To this Mr. Knox replied that they might intercède with 
the government, and see if they could not move the mails and express to 
accommodate the business of the country. He said that that would help 
us out 'We are in this fight to wln, but we are as anxious to hâve it settled 
as you are, and we want to go to work, but will not until thls question la 
settled as I ha^ve outlined. There Is a révolution going on In this country. 
To-day It Is a princlple that we are contending for. Should we give up, they 
would make us crawl on our bellies after them.' Mr. Compton stated, among 
other things, that the A. E. U. organlzatlon would not resort to any desperate 
meaus, so long as the Railroad Co. would deal with them wlthout using 
armed force. That their organlzatlon was composed of law-abldlng cltlzens, 
and would not commit any overt acts. At thls point Mr. Ray tried to hâve 
his resolution read, but was declared out of order, and the resolution re- 
mained on the table. Several attempts were made by others, but wlthout 
effect; whereupon Mr. Avery moved that a vote of thanks be tenderëd this 
committee for having made this association of business men so frank and 
falF a statement In relation to their position with the railroad company and 
this gênerai boycott. The motion being seconded, it was unanimously car- 
ried, after which the committee retlred. 

"We hâve read the foregoing statement of the records kept by Mr. Howell 
-of our Btatements, and certlfy 'to their correctness. 

"Committee: H. A. Knox, Chairman. 
"Thos. Compton. 
"Jas. Mullen." 

Mr. Knox was asked if he signed the statement produced by 
Howell. He said he did; that there were some altérations, but 
they were not material. 

Continuing, Howell further stated: 

"Saw Knox after the 7th. I had no conversation with hlm, although I 
«aw hlm a number of times, after the tlme I went to his room and he signed 
that paper, until the 9th of July. I saw him then before the executive com- 
mittee of the Cltlzens' Protectlve Association, at the Orangevale office In 
Sacramento. George B. Katzensteln, M:r. Van Vorhees, Gen. Llewellen To- 
zier, Mr. Frank Miller, Mr. J. V. McClatchy, of the Sacramento Bee, and 1 
am not sure but I think Senator Cox was présent at that meeting. The 
executive committee was composed of nlne members, but they were not 
always there. Mr. Knox was there. I was there. I think Mr. Jamea 
Mott was there. He is the manager of the Crocker Company up there. 
During the tlme of thls strlke we were In the habit of meeting every day, 
âometimes twlce a day, and we had received information from some source 
that the government was going to take charge of affalrs, and we had 
heard a good many rumors. We sent for Knox. We brought him there 
to see what position he was going to take in view of the fact that the troops 
were to be expected there. Thls was the 9th of July. Thèse gentlemen 
met Mr. Knox In the capacity of the executive board of the Cltlzens' Pro- 
tectlve Association. Mr. Katzensteln, the chairman of the executive com- 
iulttee, asked Mr. Knox some questions In relation to the position that his 
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association expeeted to take or that he expected to take after the troops 
got there. My recollection Is that Mr. Katzenstein in one of the questions 
said that it was reported, and so published, that Mr. Debs, of Chicago, 
had issued a proclamation advistng ail men to keep away from thèse public 
places, frpm coUecting at the dépôts, and so forth, and he asked Mm why that 
nile could not be enforced by the A. R.U.here. Mr. Knox handed Mr. Katzen- 
stein a telegram. The telegram, as near as I can remember,— the substance of 
the telegram,— was about this: To pay no attention to newspaper rumors; that 
they were sure to win; that everything was progressing ail right in their 
interests, or words to that effect. Mr. Katzenstein asked him this further 
question: That In vIew of the fact that the troops were ordered there, and 
would probably be there the next day, or the morning after, and as the 
matter was passing out from the civil authorltles to the military, and In vIew 
of the fact that he was a citizen, the same as the balance of the people he 
had corne there to meet, what position he would take; to which he said, as 
near as I recollect, that, so far as he was concerned himself, he could not 
do anything, for there were two Or three injunetions agalnst him. But, so far 
as his men were concerned, which was over 2,000, he had no control of them, 
and he did not belleve they would allow any train to go out of the dépôt 
with Pullman cars attached. Then Mr. Katzenstein further asked him, as 
near as I can recollect, * ♦ • that in view of the fact of the military com- 
ing there, and If It would be a question between the principles of his order 
and the protection of the citizens and his fomily and so forth, which course 
he would pursue. He said that the principles of the order of thé A. R. U. 
stood flrst with him in relation to this business, or in relation to this strike. 
Mr. Katzenstein, as near as I can remember, called his (Knox's) attention to 
the proclamation, as it was published in the paper. I don't remember Mr. 
Knox saying anything in relation to the cause of the proclamation. He pro- 
duced that telegram. It was read. He handed it out, and talked in about 
the same strain that was expressed In the language of the telegram. I would 
not undertake to repeat what he said. I remember distinetly he stated you 
could not dépend on the proclamation. He did not believe there was any 
truth in it, and used this telegram as évidence to corroborate his statement" 

V. S. McClatchy, called on behalf oî tlie United States, testifled: 

"I am one of the proprietors and business 'manager of the Evenlng Bee, 
Sacramento." 

A paper being shown the witness, he said : 

'fThat pa:per is a statement made by the secretary of the Citlnens' Pro- 
teetive Association, imder Instructions from Its executive committee. * * * 
The pàper was drawn up by Mr. Howell, secretary of the Citizens' Protective 
Association, under Instructions of its executive committee, and purported 
to embody the statements made by the médiation committee of the Amer- 
ican Railway Union before the Citizens' Protective Association at its meeting, 
I think, of July 5th. Mr. Howell was instructed to draw this paper up and 
présent it to the médiation committee for their approval and signature. ♦ * * 
I saw it signed by two gentlemen. I did not see the third member of the 
committee sign it. ■* * * Mr. Knox, who was chairman of the committee, 
signed it, and, as certain as I can be at this time, the second one was Mr. 
Compton. The third member, who I think was Mr. MuUen, was not présent 
• ♦ * At this time I saw tliose two names signed Mr. Howell was présent. 
He then left it with Mr. Knox, who was to obtain the signature of the 
third gentleman. * * ■* I hâve in my possession another statement signed 
by Knox, relative to the strike. • * * Mr. Knox made certain state- 
ments befofe the executive committee of the Citizens' Protective Associa- 
tion, I think about July 9th,— I do not waut to be certain of the date,— and 
under instructions I prepared a report of Mr. Knox's remarks before 
the committee, or some of them, and submltted it to him for approval prior 
to Its being published in the newspaper. Mr. Knox approved it, after 
minor amendments, and It was published. • • * Mr. Knox signed it in 
my présence. * » • Mr. Knox's signature was obtained In the afternoon, 
shortly before the Bee would go to press. In order to Insure its publication 
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that day, it had to be eut up la what prlnters call 'short takes.' • • • 
It was signed before belng eut up. It can be readlly pasted together." 

After further testimony tending to identify the document, it waa 
introduced, and is as foUows: 

"Chairman H. A. Knox, of the Sacramento médiation commlttee of the 
A. R. U., had a short conférence this afternoon wlth the executive com- 
mittee of the Citizens' Protective Association, at the request of the latter. 
The work of the commlttee so far had been dlrected towards preventing 
a couflict at Sacramento that could only resuit in bloodshed, without settllng 
the main issue, and to this end iiad brought influence to bear on both the 
Southern Pacific Company and its strilsing employés to prevent any aggres- 
elve measures on either side. The position of the United States govern- 
ment, however, In ordering the opening of the road and the use of fédéral 
troops for such purpose, has practlcally taken ail discrétion eut of the 
hands of the railroad company and the United States marshal. Mr. Knox 
was asked, tberefore. If the United States government Insisted on taking 
charge at Sacramento and runnlng trains, would the A. R. U. permit It 
to be done without obstacle, or would It oppose by force the government 
ofQcials and troops? Mr. Knox stated that personally he would do ail he 
could to prevent a confliet wlth the government, and, if it moved trains, 
would not oppose, whether with Pullmans attached or not, and would so 
advise hls men. He said, however, that if the government insisted on mov- 
ing Pullmans without a settlement of the main question, he could not control 
the men under him, as they had notlfled him—over 2,000 strong— that they 
would not obey orders In that event, and would engage the troops. He saJd 
the position of the A. B. U. was in no way changed. It would not permit 
the runnlng of any trains imless the demands of the organization, as out- 
lined at a former conférence wlth the citizens' commlttee, and published 
In the Bee of Friday last, were complled with. His attention being called 
to the déclaration of Eugène V. Debs, head of the A. R. U., callîng on ail 
members not to attempt interférence with trains or rallway propertyy Mr. 
Knox sald that he had not received ofBclally any such notice, and had been 
warned by Debs to pay no attention to newspaper reports, unless offlcially 
reported to Mm. He could not, therefore, take any notice of the proclama- 
tion referred to, and doubted its genuineness. [Signed] H. A. Knox." 

Mr. Knox dénies having signed the statement produced by Mr. Mc- 
C/latchy. In this regard he testifies as follows : 

"I neyer signed that statement in the world. That statement, or part of 
It, was when they called me before their commlttee in the afternoon, I 
thUik, of the 9th. It was simply sald verbally, part of it, and part of It 
was not. I never signed the statement, and they hâve got more In there 
than I ever said. • • * The statement is about con-ect, until we get 
down to where it says: 'He said, however, that if the government insisted 
on movlng Pullmans without a settlement of the main question, he could 
not control the men imder him, as they had notified him, over 2,000 strong, 
that they would not obey orders In that event, and would engage the 
troops.' I never made any such statement as that" 

Barry Baldwin, the United States marshal for the Northern dis- 
trict of California, was at Sacramento during the strike, and testifles 
as follows respecting statements made to him by members of the 
médiation committee and others, in relation to me attitude of the 
American Bailway Union : 

"I know Mr. Knox, Mr. Oompton, and Mr. Mullen. Know Mr. Worden. 
I saw them on the evenlng of the Ist of July at the dépôt. In a caboose, In 
the yard there, right at the dépôt, on the tracks. I was told that they were 
a. committee; that they were the leaders of the committee of the strikers. 
Found Mr. Worden there at the tlme. * • • I went there offlcially, In 
■order to protect the mails,— -to proteet the trains carrying the mails; la 
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order to allow the rallroad officiais to rpn the trains carrylng the mails. 
We heard that they were being prevented from doing so. Thls was Sun- 
day eveniing, the Ist of July, about elght o'clock in the evenlng. * ♦ • 
It was a caboose on the tracks adjacent to the dépôt buUdlng,— the yard at 
Sacramento; posslbly a hundred yards from the river,— flfty to a hundred 
yards. The parties in the car went to flnd Mr. Knox. Mr. Knox was not 
la the car at the time. They found Mr. Knox, and Mr. Knox came In pres- 
entlyi after a little; and they requested a number of people there, who had 
no business with their commlttee, to withdraw. A number of people in there 
withdrew, leaving, I suppose, some six to ten Inside the car. It was dark 
In the car. It was lighted afterwards, but poorly Ughted. Mr. Knox was 
présent, and also Mr. Worden, and I believe Mr. Oompton, and Mr. Mullen, 
and several others whom I don't know, — dld not recognlze at the time. 
• * * I stated to them the purpose for which I had come to Sacramento, 
and they asked me whether Pullman cars were to be moTed with the train. 
Knox was the spoUesman, and did most of the speaklng. The others spoke 
a little, some of the others, and especlally Mr. Worden, who was continually 
talking and interrupting. I told them who I was, and my purpose in going 
to Sacramento. * * * My business there was to see them and talk to 
them, and see what the trouble was, and why thèse trains could not be 
moved, and why they were preventing them from belng moved. They ob- 
Jected to Pullman cars belng moved, daimlng that they were wlUing that 
the trains should go with the mails and other passenger cars, but not with 
Pullman cars. They said they had advice that Pullmans were no part of 
a train, — no part of a mail train; and they gave me to understand that they 
would not be allowed to go,— to be moved. They said they had eminent légal 
advice. That they had paid $250 for the advice. They did not state who 
had advised them. * * • i told them that I should perform my duties, 
and see that the trains were moved. I told them that the trains should be 
moved as often as made up, with Pullman cars attached where It was cus- 
tomary to place them. I told them that I was certain they were not rlght 
in dolng it,— ta oppostng the proper authoritles and defylng the law. They 
continued in the attitude that they could not allow Pullman cars to move. 
I told them my purpose in being there was to protect those mail trains, 
and trains carrylng the mails,— United States mails. • • • Had conversa- 
tion with Mr. Worden on my way up from the caboose ont across the 
tracks. He asked If we knew who he was, and I then first learned his 
name. He said that hls name was Worden; that every one knew him there, 
and he was prominently connected with the movement. * ♦ • It was 
the A. R. U. people that were organlzed there. They were the médiation 
commlttee of the A. R. U. They were the commlttee. I treated them offl- 
cially as leaders of the movement,— ostensible leaders of the movement" 

The same witness further testiiles, as to the action and attitude of 
the médiation commlttee, substantially as follows: 

"I saw the members of the médiation commlttee again (the second time) 
on the evenlng of the 2d, at the Golden Eagle Hôtel, at my room. Saw 
Knox, Mullen, and Compton. They came to see me as the médiation com- 
mlttee of the A. R. U. They came to see me as U. S. marshal. They came 
to see me at the room I occupied. I Informed them that it was my inten- 
tion to go down the next day, and clear the dépôt grounds of the crowds 
that were there, in order that the rallroad company could move their trains, 
—the mail trains, or trains carrylng the mails,— and that I hoped that the 
strlkers would not ofCer any résistance; that I was there by lawful author- 
ity to do this; it was my duty to do it. Then we talked the matter over. 
TÏiey said that they had no wish to use any violence. They asked me to 
go down. They said they would do ail they could to get the strlkers to 
vacate the dépôt grounds. They asked me to go down myself, or with as 
few deputies as possible, for they thought there was less danger of a con- 
flict if I dld that; that I could get on better alone than to take down a num- 
ber of deputies; that It mlght irritate the people, and we would not get on 
well. But they said they would assist me as much as they could in inducing 
the crowd to clear away from the dépôt, and allow the trains to be operated. 
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They sald that If they did thls they wanted me to allow them to send 
a commlttee of three to Induce the engineers, or those that were to work 
the trains, lu together, to persuade them net to go out wlth the Pullman 
cars; to go inside of the Une I might form. I told them that I dld not 
tmow that I would ohject to thelr dolng that, so long as they dld not 
Intimldate them,— so long as they were not too persistent, and would not 
continue to talk to them too long, or In any other way threaten them, by 
numbers of talk; and also. If the people they were talking to did not wlsh 
to hear them, did not wlsh to listen to them, and requested them to leave, 
why, they should leave. But I told them that I could not promise even 
that I would let them do that; that I could not say at that moment; that 
there might be some objection arise at the tlme on the part of the rall- 
road company, and I might hâve to further consider the question as to 
thelr right to be présent at the dépôt grounds, but at that tlme I dld not 
Bee any objection to It, as long as they did It peaceably." 

Mr. Knox, in his testimony, détails this interview in the caboose 
as follows: 

"Mr. Baldwln and Mr. Knlght wanted to know our position that we had 
taken in the matter, and between us we explalned It as thoroughly as pos- 
sible to them, and told them, In the flrst place, we had boycotted the Pull- 
man cars on légal advice; and, if I am not mistaken, I told them who 
our advice was from,— Mr. IngersoU; and Mr. Knlght sald that a Pullman 
car, as long as it was attached to a mail car regularly made up, was part 
of a mail car. Of course, we had an opinion from a very emlnent lawyer 
and attomey, and we thought he knew as much about it as Mr. Knight did; 
consequently we told hlm we would not handle any trains wlth Pullman 
cars attached durlng the boycott, and, now that the strike had been ordered, 
we would not handle any trains at ail, except mail trains, until those men 
that had been discharged had been relnstated. That was about the gist 
of our conversation ail the way through. It was repeated several tlmes." 

T. W. Heintzelman, master mechanic in the employ of the South- 
ern Pacific Company at Sacramento, called for the United States, 
testifled as follows: 

"I know Knox and Compton. They were out on a strike. Before the 
Btrlke, Knox was a switchman, and Compton was a machinist working in 
the shop. • • • I was présent durlng a part of a conversation between 
Knox and Mr. Small at the roundhouse on June 30th. Mr. Small was the 
Buperlntendent of motive power. * • • I heard Knox remark that they 
w«re in the strike to wln, and they were going to wln by any means." 

E. 0. Jordan, locomotive engineer at Sacramento, called for the 
United States, testifled to attending a meeting on June 29, 1894, at 
which Knox was présent, as follows: 

"In relation to a telegram he sald he would get, It was asked hlm as to 
what his Jurlsdictlon was in thls matter; and he stated that his jurisdictlon 
extended from Sacramento to El Paso and to Portland and to Ogden, out 
of Sacramento. • • • There were three orders présent,— Conductors, the 
Englneers, and Mr. Knox, of the A. R. U. • * • The meeting was held 
for the piUTJOse, as I understood it, of taklng some action to brlng the 
strlkers or the A. R. tJ. men and the company together, in order to devise 
some means by whioh the strike could be adjusted In some manner to 
start the road." 

The following telegrams, purporting to hâve been signed and sent 

by H. A. Knox to varions unions within his jurisdiction, respecting 

the state of affairs at Sacramento, and transmitting advice to other 

local unions with référence to the action they should take, were in- 

v.67F.no.6 — 46 
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trodûced by the prosecution for the pnrpose of showing the concert 
of purpose and action among the différent branches of tiie American 
fiallway Union- 

"June 27, 1894. To I. B. Hoffmlre, Portland, Or.: Stop ail Pullman sleep- 
ers. Answer. H. A. Knox." 

"June 27, 1894. To B. V. Defcs, Prea A. B. U., Chicago: WIU we stop 
loaded sleepers? Ans. H. A. Knox." 

"June 27, 1894. To W. H. Olune, Los Angeles: Stop ail Pullman sleepers. 
Answer. H. A. Knox." 

"June 27, 1894. To J. M. Wagner, Ogden, Utah: Stop ail Pullman sleep- 
ers. Answer. H. A. Knox." 

"June 28, 1894, To M. C. Rôberts, Dunsmuir, Cal.: Be ready to go out 
at moment's notice. H. A. Knox." 

"June 28, 1894. To E. V. Debs, Chicago, 111.: The ORC and BRI are 
going to take train out to-nlght. We are gomg to stop everything. Answer. 
H. A. Knox." 

"June 28, 1894. To J. M. Wagner, Ogden, Utah: Be ready to go out at 
moment's notice. H. A. Knox." 

"June 28, 1894. To M. 0. Roberts, Dunsmuir: Don't know, but If any, 
you hold. H. A. Knox." 

"June 29, 1894. To E. P. Condrey, Rocklln: Yes; stay in Bocklin. H. A. 
Knox." 

"June 29, 1894. To C. B. McClintock, Truckee, Cal.: Hold Nos. 4 & 2 sure. 
H. A. Knox." 

"June 29, 1894. To G. W. Lindsay, Wadsworth, Nev.: Hold No. 4 there 
sure. H. A. Knox." 

"June 29, 1894. To B. P. Condrey, Rocklin: General tle up ordered. 
Notify ail concemed. Answer. H. A. Knox." 

"June 29, 1894. To McClintock, Truckee: General tle up ordered. Notify 
ail concemed. H. A. Knox." 

"June 29, 1894. To B. V. Debs, Près. A. R. U., Chicago: General tle up 
ordered on S. P. System. AU out. H. A. Knox." 

"June 29, 1894. To E. V. Debs, Près. A. R. U., Chicago, lU.: Bverythlng 
on* System at standstill. Company makes thelr death struggl'e to-nlght H. 
A. Knox." 

•'June 30, 1894. To F. Aimas, Summlt, Cal.: No; Stop at once. H. A. 
Knox." 

"Jiine 30, 1894. To J. C. Church, Carlin, Nev.: Ice until further orders. 
Everythlng stopped. H. A. Knox." 

"June 30, 1894. To J. T. Roberts, Oakland, Cal., A. R. U.: Hare any 
troops' lèft, and where are they going? H. A. Knox." 

"June 30, 1894. To J. T. Roljerts, A. R. U., Oakland: Has train left with 
deputy marshalsî Rumor bere. H. A. Knox." 

"June 30, 1894. To E. V. Debs, Près. A. R. U., Chicago, 111.: Thls motion 
was adopted by B. of L. E. and O. R. C: That the basls of the settlement 
be thât ail dlscharged men who hâve taken part In the Pullman boycott be 
reinstated, and guaranty given men won't be dlscharged for same cause. 
Pullman boycott to remain in force, and strlke declared off. Thls Is the 
grandest vlctory ever won, and everybody is on our slde. H. A. Knox." 

"July 1, 1894. To A. W. WaJlace, Rocklin, Cal.: There was, but we stop 
at other points. Not wheel movlng. H. A. Knox." 

"July 1, 1894. To J. T. Roberts, A. R. U., Oakland, CaL: Keep me posted 
on everythlng that leaves there. H. A. Knox." , 

"July 1, 1894. To W. H. Clune, Sec., Los Angeles, Cal.: How are en- 
glneers and conductors standing wlth us down your way? H. A. Knox." 

"July 2, 1894. To E. V. Debs. Prés. A. R. U., Chicago, 111.: Did you glve 
permission to move Mrs. Stanford? H. A. Knox." 

"July 2, 1894. To H. L. Walthers, Dunsmuir, Cal.: She can go via Davis, 
not Vy Sacramento. 

"July 2, 1894. To H. L. Walthers, Dunsmuir, Cal.: Troops coming hère. 
Stand firm; we are. Ans. H. A. Knox." 

"July 3, 1894. To E. E. Barton, Ogden. Utah: We understand Co. tried 
to brake block, but we fooled them. H. A. Knox." 
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"July 3, 1894. To E. V. Debs, Près. A. R. TJ., Chicago, 111.: Hnnt up the 
National Près, of the Marine Engineers. Oonfer wlth hlm. Steamers are a 
terrible damage to us. H. A. Knox." 

"July 4, 1894. To McClintock, Sec. A. R. U., Truckee, Cal.: Big army 
hère. You corne with ail guns and volunteers. Corne by train without or- 
ders at once. H. A. Knox." 

"July 4, 1894. To E. E. Barton, Ogden, Utah: Good. Same hère. We 
hâve 4,000 beside the city. Staad firm. H. A. Knox." 

"July 4, 1894. To Arthur Wallace, Rocklin, Cal.: Soldiers on this end of 
American river. Don't stop. Bridge O. K. H. A. Knox." 

"July 4, 1894. To Arthur Wallace, Rocklin, Cal.: Corne. Brlng ail hands. 
Rush. H. A. Knox." 

"July 4, 1894. To H. L. Walthers, Dunsmuir, Cal.: One thousand cavalry- 
men and militiamen hère. Corne with whole outfit by train, without orders, 
at once. H. A. Knox." 

"July 4, 1894. To W. H. Walthers, Dunsmuir, Cal. Don't close the West- 
ern Union office. That will hurt our cause. And take guard away from the 
Postal office. H. A. Knox." 

"July 4, 1894. To E. V. Debs, Près. A. R. U., Chicago, 111.: We hâve the 
troops on our slde. They hâve refused to obey commands, and we are stay- 
ers from away back,— bound to succeed. H. A. linox." 

"July 5, 1894. To C. B. McClintock, Truckee, Cal.: Please allow mer- 
chants to takè perishable freight from cars, but agent must check it to them. 
H. A. Knox." 

"July 5, 1894. To Madden & Turner, Dunsmuir, Cal. : Ail quiet hère. We 
are sure to win. H. A. Knox." 

"July 5, 1894. To B. V. Debs, Près. A. R. U., Chicago, 111.: It Is reported 
the U. S. marshal and Gen. Dimond, of state troops, bas tumed our affalr 
over to Washington. Hâve attorney theie to 'work on it We hâve every- 
thing our own way, and hâve not broke the law, only by keeping about 5,000 
men in sight Please advise us what to do. Not a wheel moving. H. A. 
Knox." 

"July 6, 1894. To E. V. Debs, Près. A. B. U., Chicago, 111.: Any truth In 
report of strlkers and soldiers having battle in Chicago? Please ans. We 
are as firm as rock. H. A. Knox." 

"7/7/189, To J. M. Wagner, Ogden, Utah: AU quiet Stand firm. H. 
A. Knox." 

"July 7, 1894. To Wm. O. Leary, Près. Miners' Union, Virginia City, Nev. : 
Resolutions recel ved, and retum thanks. We are bound to win. We are as 
solid as rock- H. A. Knox, Chairman." 

"July 8, 1894. To W. H. Clune, Los Angeles, Cal.: Force them to stop, 
or tell them when we settle, their flremen will run their engines. We done 
that, and you bet It brought them to time. AU quiet hère. We are solid as 
rock. H. A. Knox." 

"July 9, 1894. To W. H. Clune, Los Angeles, Cal.: Everything very quiet 
hère. Nothing moving hère. How is things there? Stand flrm, and don't 
let nothing go. H. A. Knox." 

"July 9, 1894. To Chas. Pink, Oakland, Cal.: We sent Geo. Haie to Val- 
lejo, but if there at Oakland he is O. K. H. A. Knox." 

"July 11, 1894. To W. G. Boyce, Près. Miners' Union, Silver City, Nev.: 
Thanks for sympathy. We are under heavy expense. Financial aid would 
be gratefully recelved. H. A. Knox, Chairman." 

"July 11, 1894. To Chick Featherson, Summit, Cal.: I recelved orders 
from E. V. Debs to order strike on entire System. Hence my order. Sacto. 
is solid yet H. A. Knox." 

"July 11, 1894. To B. V. Debs, Près. A. R. U., Chicago, 111.: Sorry you 
are in Jail, but be strong, and we will carry the strike on if they put aJl 
of you In jall. Lots of soldiers hère, but everything quiet so far. Every 
man out hère, but a few scab engineers. H. A. Knox." 

"July 11, 1894. To J. S. Walton, Oakland, Cal.: Adopt code. Lots of 
soldiers hère, but everything quiet yet H. A. Knox." 

"July 12, 1894. To J. Balder, Truckee, Cal.: Train of soldiers gettlng 
ready to leave hère for Truckee. Everything quiet H. A. Knox." 

"July 12, 1894, To E. V. Debs, Près. A. R. U., Chicago, lU.: I wUl stand 
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by A. R. U. as long as life lasts. I refused to run for railrcad commissloner, 
because I thought so much of the flght. We are dolng nothing but what is 
proper. We are going to flght it out on this Une. We hâve 1,800 soldiers 
hère, but no trains out yet H. A. Knox." 

"July 13, 1894. To Chalrman A. R. U., Truckee, Cal.: Reports ail fake. 
Stand pat Freight left hère, under protection of soldiers, for the East. H. 
A. Knox." 

"July 13, 1894. To Clune, Chalrman A. R. U., Los Angeles, Cal. : Reports 
ail fakes. Strike Is on in full force. Stay with them to the last Ail O. K. 
hère. H. A. Knox." 

"July 13, 1894. To J. C. Marth, Carlin, Nev.: 1,800 soldiers hère for two 
days, but hâve only got freight out east. Reports are ail false. Stand pat. 
H. A. Knox." 

"July 13, 1894. To F. M. GUlett San Luis Obispo, Cal.: Reports ail false. 
Stand pat. 1,800 troops hère, but got only one train out In two days. Sure 
to Win. H. A. Knox." 

"July 13, 1894. To E. V. Debs, Près. A. R. U., Chicago, 111.: United Press, 
dispatch says you hâve declared strike ofC. I hâve sent messages ail over 
denying It Answer. H. A. Knox." 

Telegrams hâve been introduced purporiing to hâve been signed 
by H. A. Knox, addressed to E. V. Debs, at Chicago, and to other 
persons, in relation to the strike, dated July 14th, and subséquent 
dates; but Knox testifies that he was arrested on July 14th, and 
was in jail for three weeks, and he dénies speciflcally having signed 
the 11 telegrams dated July 22d, which bear his name. It is possi- 
ble that some member of the médiation committee, or other officer 
of the American Eaiiway .Union at Sacramento, acting for the com- 
mittee, may hâve signed thèse telegrams in the name of Mr. Knox; 
but as the testimony in the case, and particularly the telegrams 
sent out by T. H. Douglass, who appears to hâve been chairman of 
the médiation committee after July 14th, indicate that the strike 
was declared off on July 21st, telegrams purporting to hâve been 
signed by Knox, and dated after July léth, and particularly those 
dated July 22d, are certainly discredited, and I will not, therefore, 
refer to them further in this connection. In any view, they do not 
appear to be important 

George Vice testifled, on the part of the défense, that he had been 
a locomotive fireman for the Southern Pacific Company in June last; 
that he belonged to the American Bailway Union at Sacramento; 
was the vice président of it; thinlîs he was présent the night that 
the telegram came from Chicago, announcing the fact that there 
was going to be a Pullman boycott. He admits signing the foUow- 
ing telegram: 

"Sacto., July 6, 1894. H. F. MIchaels, Master Cactus Lodge, 94, Tucson, 
Ariz.: Flremen of foUowing lodges out wIth A. R. U., to the man: 260, 143, 
312, 91, 97, 19, 58, 98, 366, 193, and Roseburg. If you tie division up, will 
guaranty full protection of A. R, V, Not a wheel tumed hère for six days. 
Answer. Geo. Vice, Master 260." 

Also the following: 

"Sacramento, Cal., July 16, 1894. J. Friant, Fresno, Cal.: Flreme» hère 
stand firm. Scabs scarce. We are wlnnera Geo. Vice." 

Also the following: 

"Sacto., July 16, 1894. Geo. W. Llndeay, Wadsworth, Nev.: Firemen hère 
ail firm. Scabs scarce. We're wtaners. You stand flrm. Geo. Vice." 
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He also admits sendlng the foUowing: 

"Sacramento, Cal., July 17, 1894. R. B. Nobel, Summlt: Qult Immedlately, 
and tie up everything. Oome to Sacramento. We're sure wlnners. Answer. 
Geo. Vice." 

The witness, being questioned about the wording of the tel^ram, 
testifled further as foUows : 

"A Jurer: Q. What dld you mean by 'tie up everything'? A. Leave their 
work. Q. .You said, 'Quit and tie up everything.' What do you mean by 
'tie up everything'? A. Just to leave vrork. The Court: Q. You say, 'Quit 
and tie up everything.' 'Quit' seems to be your définition for 'tie up.' A. 
I meant the same thing by it Q. 'Quit' and 'tie up' are the same thing? 
A. Yes, sir. Mr. Knight: Q. By 'tie up everything,' you mean leave work 
from everything:? A. Leave the service. Q. From everything? A. Yes, sir. 
Q. What Is the meanlng of the Word 'everything'? You said, tie up every- 
thing.' A. I suppose there is a vphole lot of meanlng to 'everything.' Q. 
"What Is your meaning in that connection ? A. If a man is on a job, accord- 
Ing to that,,—lf he is on an engine,— he wlll leave his work." 

He also admits sending the following telegram : 

"Sacramento, Cal., July 17, 1894. J. J. Brennan, Rocklin: Stand. Do not 
allow anybody to report for work. Stronger hère than ever. We're sure 
winiiers. Geo. Vice." 

The witness states: 

"When this telegram was sent, It was only meant for the firemen. There 
■were lots of firemen that did not belong to the A. R. U." 

Admits writing and sending this telegram: 

"Sacramento, Cal., July 17, 1894. Geo. W. Lindsay, Wadsworth, Nev.: 
StiU flrm, and wlll stfty to last Sure winners. Gaining recruits from scabs. 
Fillmore weakening. He Interviews médiation board, and makes conces- 
sions. Geo. Vice." 

Also this onft: 

"Sacramento, Cal., July 18, 1894. H. F. MIchaels, Tucson, Ariz.: State sit- 
uation. Tied up hère tighter than ever. Use ail means to do same there. 
We're winners. Geo. Vice." 

Also this one: 

"Sacramento, Cal., July 18, 1894. W. J. Featherson, Summlt, Cai: Qult 
Immediately, and tie up everything. Corne to Sacramento. We're sure wln- 
D'irs. Answer. Geo. Vice." 

Also this one: 

"Sacramento, Cal., July 21, 1894. F. P. Sargent, Terre Haute, Ind.: East- 
em B. L. F. men taking our jobs. For God's sake, save us. S. P. wUl not 
re-employ us. Use ail means to save us. Answer. Geo. Vice, Master 260." 

The witness states that he had no authority to send telegrams 
for the American Kailway Union; that he sent them by virtue of 
his being a master of the Brotherhood of Locomotive Firemen.- He 
admits, however, that he was also an officer of the American Raiiway 
Union, being its vice président 

H. B. Breckenfeld, called for the United States, testifled that he 
was chief train dispatcher for the Sacramento Division of the South- 
ern Pacific, at Sacramento; that he knew Terry Douglass; that he 
knew that Douglass was connected with the A. R. U. durlng the 
récent strike, because Douglass appeared before Mr. Fillmore, or in 
his rooms, on one or two occasions, in connection with the strike; 
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that on one occasion Douglass came in an officiai capacity; that, 
when he did corne in an officiai capacity, Douglass announced that 
thej had decided to déclare the strike off. This was in the latter 
part of July. Douglass' position in the American Eailway Union 
was a member of the médiation committee. Douglass was not 
a member of the médiation committee right through the strike. 
The witness understood that they (Douglass and the two men who 
accompanied him on the occasion just referred to) took the place 
of the original médiation committee at Sacramento. On the occa- 
sion referred to they came into the rooms of Mr. Fillmore, and re- 
quested the stenographer who was présent to prépare upon the 
typewriter a statement to that effect, which was read to them 
by the stenographer, and was signed by them. The witness was 
présent when this was done. Witness knows the handwriting of 
Douglass. Identifies the signature of Douglass on the following tel- 
egrams: 

"Sacto., July 14th, 1894. To F. P. Cox, Rocklin, Cal.: Men are determined. 
Situation good. T. H. Douglass." 

"Sacto., ,Tuly 16, 1894. To E. V. Debs, Chicago, 111.: A committee of fruit 
growers has waited on us. Are y ou any nearer a settlementî Ans. quick. 
T. H. Douglass." 

"Sacto., July 16, 1894. To S. Brennan, Rocklin, Cal.: Message from Debs. 
Situation everywhere good. Switchmen hâve ail quit hère. T. H. Douglass." 

"Sacto., July 16, 1894. To R. A. Battenfield, Rocklin: Four trains tied up 
at Red Bluff. No crews to move. T. H. Douglass." 

"Sacto., July 16, 1894. To E. V. Debs, Chicago, lU.: Scabs coming from 
East. With few exceptions, men solid hère. T. H. Douglass." 

"Sacramento, Cal., July 17, 1894. To R. A. Battenfleld, Rocklin, Cal.: 
Situation better than yesterday. Prospects brighten every hour to A. R. U. 
T. H. Douglass." 

"Sacto., July 18th, 1894. To R. A. Battenfleld, Rocklin: Did any train 
leave Rocklin this momingî T. H. Douglass." 

"Sacto., July 18th, 1894. To W. Balder, Truckee, Cal.: Recelved message 
from James Hogan. He states situation firm everywhere. T. H. Douglass." 

"Sacto., July 18th, 1894. S. J. Brennan, Rocklin: Situation has not 
changed. No work for shopmen. T. H. Douglass." 

"Sacto., July 18th, 1894. To E. E. Barton, Ogden, Utah: Committee wait- 
ed on J. A. Fillmore. Nothlng satisfactory. Men remain firm. T. H. Doug- 
lass." 

"Sacto., July 19, 1894. To G. W. Lindsay, Wadsworth, Nev.: No change 
In situation hère. Remain firm. T. H. Douglass." 

"Sacto., July 20, 1894. To James Hogan, Chicago, III.: True situation 
men wavering in many places. Give your views affairs. T. H. Douglass." 

"Sacto., July 21st, 1894. To F. P. Cox, Rocklin, Cal.: Probably strike wiU 
be declared oft at 2 p. m. T. H. Douglass." 

"Sacramento, Cal., July 21st, 1894. To W. Balder, Truckee, Cal.: Expect 
strike to be settled by 2 p. m. T. H. Douglass." 

"Sacramento, CaL, July 21 st, 1894. To G. W. Lindsay, Wadsworth, Nev.: 
This lodge has declared strike oflf by unanimous vote. T. H. Douglass." 

"Sacto., July 21, 1894. To S. J. Brennan, Rocklin, Cal.: This lodge has 
declared strike ofC. T. H. Douglass." 

"Sacramento, Cal., July 21, 1894. To W. Balder, Truckee, Cal.: Strike has 
been declared off Pacific, unconditlonal. T. H. Douglass." 

T. H. Douglass, called for the défendants, testified : That he 
was a bralieman last June and July, running between Sacramento 
and Truckee. That he belonged to the American Bailway Union 
and Order of Rai'way Conductorg. That he acted as chairman of 
the médiation committee, he thinks, from the 12th or 13th or ]4th^ 
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of July. That the occasion of his so acting was because the original 
members on that committee were arrested. That John Hurley and 
Q-. H. Haie were on the committee with him. That he continued in 
that capacity until the strike was declared off. That he does not 
remember the day when the strike was declared off, but he thinks it 
was the 25th day of July. He attended a meeting of the American 
Railway Union on the 26th of June. There was a message read from 
E. V. Debs, declaring a boycott on Pullman cars. The union took 
action on the matter, and declared a boycott. Was in Truckee when 
the strike was ordered. First heard of it about 6:30 in the morn- 
ing. "The train master asked the crew if they would go out on No. 
20. They told him, Tes.' After he [the train master] left, seven 
or eight men came in, and told us there was a strike ordered, and we 
had not better go. Well, we did not go." Douglass admits having 
received and sent a number of dispatches during the strike. 

Beginning of the Strike at Oakland. 

Thomas J. Roberts, a witness for the défendants, testifled that he 
resided in West Oakland ; that he had been employed for six years as 
a locomotive engineer for the Southern Pacific Company; that he 
was président of local union No. 3,10, of the American Eailway Union, 
which was organized in May, 1894; that the flrst he knew of any 
trouble was a communication he received from Mr. Worden, who was 
delegate to the convention in Chicago. He says: 

"I received a letter from him statlng that the Pullman boycott had been 
declared, to take effect in flve days, unless the trouble between the Pullman 
Company and their employés was settled. On the same day a telegram 
was read In our meeting— that was Tuesday, June 26th— from the président 
of our gênerai union, saylng, 'Pullman boycott In effect to-day noon, by order 
of convention.' " 

Hefurther says: 

"It was the evenlng before we received the telegram, and, that being our 
regnlar meeting night, the secretary held the telegram untll the meeting 
opened; and after the meeting had opened, and we got through with our 
preliminary work, the telegram was read, and the matter was discussed, 
and I think the telegram sald the Pullman boycott was in effect that day 
at noon. StlU we did not want to take any snap Judgment on the company, 
and we decided not to put it into effect until 12 o'clock the followlng day, 
June 27th. That would be Wednesday. A motion was put and carrled to 
that effect, and our secretary was Instructed to notlfy the Southern Pacifie 
officiais that after Wednesday, June 27th, at noon, we would not handle 
any Pullman cars, or do any Pullman worli." 

Continuing, the witness testiiied : 

"June 27th the boycott took effect, at noon. That aftemoon we had some 
trouble In the passenger yard where I was employed. Some of the boys 
that were cleaning cars were instructed by some foreman that they were 
worklng tmder to clean some certain Pullman cars, and they refused to 
dp 8o. They told him that they belonged to the American Railway Union, 
and liât there was a boycott tn efCeot, and that they could not clean the 
Pullman cars. He told them that if they did not want to do that there was 
nothing else for them to do, and that they could go home." 

The men were reinstated at his request. They went on with their 
customary work. The strike was to take effect the morning of the 
29th, at 12:30. It was for the reinstatement of the men who had 
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been discharged. By "strike," he means that the men were ail to 
withdraw from the service of the company, and refuse to work. In 
case the men were reinstated, they would be returned to work. By 
"the men," he means the strikers. There was no resolution. That 
was the understanding, — his understanding. The secretary was in- 
structed to notify ail the unions on this System, or in this state; he 
is not sure which. Ail the action that was taken was that they advjs- 
ed the men to try and keep men from going to work and taking their 
places; to persuade those that were at work to quit. "Tie up" is a 
railroad phrase. It means to cease work. It is used by officiais and 
train dispatchers. Perhaps a train at Port Costa may get orders, 
"Train No. 18 will tie up at Tracy." That means that they will not 
go any further. 

The witness was shown a number of telegrams, among others the 
following, which he admits having sent : 

"West Oakland, Cala., Jvme 28, 1894. To F. P. Sargeat, Terre Haute: 
Flremen's lodge hère Indorsed Pullman boycott Will not handle thelr cars. 
T. J. Roberts." 

"Oakland, Cal., June 30, 1894. To W. H. Russell, Secretary B. E. T., Bakers- 
fleld, Cal.: What Is situation î Define position of B. R. T. T. J. Roberts." 

"Oakland, Cal., June 30, 1894. To H. A. Knox, A. R. U., Sacramento, Cal.: 
No troops sent out from hère. T. J. Roberts." 

"Oakland, Cal., June 29, 1894. To K. H. Léon, San José, Cal.: Firemen 
out hère. Do not work. Corne home. T. J. Roberts." 

"West Oakland, July 14, 1894. To F. P. Sargent, Terre Haute, Ind.: Au- 
thorlzed American Railway Union strike hère. Shall B. L. F. men work 
during strike? T. J. Roberts." 

"Wesrt; Oakland, July 18, 1894. To F. B. Porter, Reno, Nev.: SoUd hère. 
Do not waver. Victory is ours. T. J. Roberts." 

He was in fréquent correspondence with the ofiBcers of différent 
lodges of the American Eailway Union throughout the state, and in 
some Instances with the American Eailway Union headquarters at 
Chicago, during the strike. Does not know particularly that he sent 
them by virtue of his officiai position as président of the American 
Railway Union in Oakland. It waa merely for information. The 
union sent a great many officiai notifications of the strike through- 
out the state. He did not The secretary sent them. The union 
ordered the secretary to notify the différent local unions in the state 
of the strike hère. They had no authority to send them in his name. 
They related to the strike. He got some messages from Knox, of 
Sacramento, and sent him some. 

G. D. Bishop, called for the défense, testifles that he was the 
secretary of the American Railway Union at Oakland. The secre- 
tary was instructed, the night of the boycott, to notify other unions 
in référence to the boycott 

Beginning of the Strike at Red Bluff, Truckee, and Dunsmuir. 

John Kelly testifled, as a witness on behalf of the govemment, 
that he went out on strike on June 28th or 29th; that he had been 
a flreman for the Southern Pacific Company; that he went out at 
Red Bluff; that he was a member of the American Railway Union; 
that that had to do with his going out on a strike. 

J. P. Heaney, a witness called for the défendants, statea that he 



UNITED STATES V. CASSIDY. 729 

went to Bed Bluff from Sacramraito on June 28th; that he lived at 
Sacramento, and belonged to the Sacramento lodge of the American 
Railway Union; that he had been braking for the Southern Pacifie 
Company; that there was no American Railway Union organization 
at Eed Bluff. He testifles as to being advlsed of the strike by a 
telegram from Mr. Knox; that he had asked Mr. Knox if there was 
a strike ordered, and the latter had replied, "Tes, there ia a gên- 
erai strike ordered by Eugène V. Debs." The witness states that 
he was appointed chairman of a committee at Eed Bluff. The com- 
mittee were composed of railroad employés who had struck. Al- 
though the witness is very uncertain as to the purpose of the meet- 
ings, and the appointment of the committee of which he was chair- 
man, he admits that at least one of its objecta was in order that 
there might be some authorized person to receive and send dispatches 
for the men ont on strike at other points, and be a channel of 
communication between Mr. Knox and the men at Eed Bluff. He 
received quite a number of dispatches from Mr. Knox, and from 
other places. Although Heaney admits having receired a great 
many telegrams, bis recollection as to their contents is extremely 
vague. But one of thèse telegrams was introduced on the part of 
the prosecution. It is as follows: 

"3:15 p. m., July 3/94. Eed Bluff, Cal. Received at Sacramento, Cal. Jack 
Heaaey: Trains swltched by officiai. Coaches detalned by three thousand 
people. H. A. Knox." ■ 

One from Heaney reads as follows: 

"Red Bluff, Cal., July 2, '94. H. A. Knox, Sacramento, Cal.: Shall we let 
Adams, engineer that brougbt No. 15 In, go back wlth Mrs. Stanford'a spécial? 
He has no flreman. Heaney." 

The following is a telegram from Dunsmuir, purporting to be 
signed by M. G. Roberts : 

"Dunsmuir, Cal., June 28th, 1894. H, A. Knox, S. P. Depot, Sacramento, 
Cal.: Has Portland boycotted Pullman? Answer. M. C, Roberts." 

Mr. Elnox replied : 

"Saci-amento, Cal., June 28, '94. M. C. Roberts, Dunsmuir, OaL: Don't 
know. But if any, you hold. H. A. Knox." 

From Truckee cornes the foUowing telegram: 

"Truckee, Cal., July 4, 1894. H. A. Knox, Sac: Do you stlll want usî 
Train on mail Une ready to go. C. B. McClintock." 

Mr. Knox replied: 

•'July 4, 1894. To C. B. McCUntock, Truckee, Cal.: Corne wlthout fail; 
coming from ail points. H. A. Knox." 

The foUowing telegram purports to hâve been sent by F. H. Almus 
to Mr. Knox: 

"Summit, Cal., June 30/4. Harry Knox, Chairman of A. R. U. Committee, 
Sac: Wlll I continue service on work train or not? Answer. F. H. Almus." 

Almus testifled for the défendants, and stated that he was a 

member of the American Railway Union. Knox's reply is as follows : 

"June 80, 1S94. To F. Almus, Summit, Cal.: No. Stop at once. H. A. 
Knox." 
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Tîie following telegrams are from Lob Angeles, signed by W. H. 
OLune: ' 

"June 27/4. Los Angeles, CaL G. D. Bishop, SecretaiT A. R. U. 310, W. 
Oakland, Oala.: Stand flrm. WUl boycott at Los Angles this p. m. W. H. 
Clime, Sect No. Blghty." 

"L. A. 7/2, 1894. To T. J. Roberts, Prest. A. R. V., Oakland, Cal.: Resolu- 
tions In presB Is falie. Out of one hundred engineers hère, ninety-seven ar« 
wîth us tlll the end. Trainmen, flremen, carrnen, shopmen, seetlon and 
bridge men,— soUd. W. H. Clune, Secty." 

Strike in San Francisco by A- E. U; Lodge 345. 

It Is admitted by the défense that the défendants John Mayne 
and John Cassidy were members of this lodge at the time of the 
strike. Bice and Clark, the two other défendants charged in the 
indictment, but who are not on trial, were aiso members of the 
same lodge. Charles Ault, called for the government, testifled: 
That he was a member of the American Bailway Union. That the 
number of his lodge was 345, San Francisco. It was the same 
lodge to which the défendants belonged. One Bradley was prési- 
dent, and another person, by the name of Elliott, was on the ex- 
ecutive committee. This lodge went out on the strike, as a body, 
on June 29th, — the night of June 29th. It also appeared from the 
testimony of H. J. Bederman, a witness for défendants, that one 
J. E. Edordan was its secretary. McClintock was also a member 
of this lodge. The purpose which prompted the lodge to join the 
strike is stated by the testimony as follows: T. J. Roberts, prési- 
dent of the Oakland lodge, American Eailway Union, testifled that 
the union of which he was président authorized the secretary to 
send telegrams to différent unions, as follows : 

"American Railway Union three hundred ten declared strike. Takes effect 
twelve thirty a. m. to-day." 

A telegram to this effect was sent to the lodge in San Francisco : 
"Oakland, Calif., June 29, 1894. J. B. Riordan, 118 Sixth St., Room 71, S. 
F.: American Railway Union three hundred ten bas declared strike. Takes 
effect twelye thirty a. m. to-day. T. J. Roberts, Président." 

Mr. Roberts, when examined, said that he had not personally 
authorized the sending of telegrams of such purport, and knew noth- 
ing about them. Some 21 others of a similar character were sent 
to différent places. 

Mr. Bishop, the secretary of the same organization, testifled that 
thèse telegrams were sent out by direction of the union. They were 
authorized by the union. It wiU be noticed that the dispatch claimed 
by the government to hâve been sent to Riordan, of the San Fran- 
cisco union, of which the défendants were members, is practically 
to the same effect. This witness acknowledged receiving the fol- 
lowing telegram, purporting to corne from J. E. Riordan: 

"San Francisco. June 30, 1894. G. D. Bishop, Oakland: Committee out 
ocQ organization Narrow Gauge. Your assistance required. J. E. Riordan." 

He testifled that he authorized the sending of the foUowing tele- 
gram to J. E. Riordan on June 30, 1894: 

"Oaiîland, Cal., June 30tli, 1894. To J. E. Riordan, 118 (Jth SL, S. F.: Wllî 
send men at once to confer with you. G. D. Bishop, Sec." 
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H, J. Bederman, a witness calléd for the défendants, and em- 
ployed as a switclunan by the Southern Pacific Company last spring, 
testifies, substantially, that he belonged to Lodge 345, San FranciscOj 
of the American Kailway Union; that the défendants belong to the 
same lodge; that the occasion of the strike by bis union was on 
account of some of the members being discharged for not handling 
PuUman cars; that an executive and press committee was appointed; 
that the executive had charge of almost everything concerning the 
strike of the men; that most of the men belonging to his union 
worked on the Goast Division; that the committees were appointed 
on the evening of June 29th; that ail the power regarding the 
strike was delegated to the executive committee, so that this com- 
mittee had charge of the strike; did not seem inconsistent to him 
in striking on a division where there were no Pullman cars; not 
a question of sympathy; they were members of the union; they 
were supposed to do what was right by every member; if one was 
■discharged for a cause he was not guilty of, they would try and 
protect him; the union protected them; Mr. Éiordan was secretary 
of the union. 

George EUiott testifled, on being calIed as a witness for the défend- 
ants, that he waa a f oreman switchman in the passenger yards of the 
Southern Pacific Company, at Fourth and Townsend streets; that he 
joined the American Railway Union (Lodge 345, San Francisco) on 
the night of the 29th of June, or the BOth; that he became chairman 
of the executive committee; that this committee were to do every- 
thing that was to be done in connection with the strike; tliey had full 
power; the question of Pullman cars never, to his knowledge, came 
up; they struck for the reinstatement of employés that had been 
discharged. On cross-examination he states that he struck because 
of the discharged employés; he believes some were discharged in Los 
Angeles, and some in Sacramento; siraply struck to see justice done. 
On redirect examination, he said that he first got some information 
about the strike f rom Mr. Bederman ; that he believes that Bederman 
read a message to him; he doesn't know whether it came from Oak- 
land or Sacramento. 

Edward F. Gerald, a witness called for the government, gave testi- 
mony tending to prove the handwriting of Mr. Eiordan, He states, 
respecting the following telegrams, that he "thinks they are ail Mr. 
Eiordan's signatures": 

"San Francisco, 6/29, 1894. To Chas. E. Bradley, Bnglneer S. P. Co., Pa- . 
Jaro: Strike ordered to-day noon. Let trains corne north. Notify San Josô 
and along the line. J. E. Rlordan." 

"June 29, 1894. F. Gillett, San Luis Obispo, S. P. Co. Caboose: Strilie or- 
dered Immediately. Tie up everything, J, E. Rlordan, Secretary #345, A. 
R. U." 

"June 29, 1894. C. B. Bradley, Très Pino®, S. P. Co.: Strike ordered im- 
mediately. Tîe up everything. J. E. Riordan, Secretary :ff: 345. A. R. U." 

"June 29, 1894. A, B. Pratt, Pacific Grove, S. P. Oo.: Strike ordered Im- 
mediately. Tle up everything. J. E. Riordan, Secretary :^ 345, A. R. U." 

"June 29, 1894. E. B. Stanwood, OastrovUle Station, S. P. Co.: Strike or 
dered immediately. Tle up everything. J. E. Rlordan, Secretary #854, A. 
R. U." 

"June 29. 1894. G. W. Gillett, Aptos, S. P. Co.: Sti-ike ordered immedï 
ately. Tie up everything. J. E. Riordan, Secretary #345, A. R. U." 
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"F. W. Clark, Pac. Grore: Gréer O. K. Keep on good work. Tle np 
«trong. J. E. RlordaiL" 

"San Francisco, 6-30, 1894, 6. D. Blshop, Oakland Yard S. P. CJo. Oom- 
mlttee out on organlzlng Narrow Gauge. Your assistance requlred. J. E. 
lUordaa." 

It is admitted on the part of the défendants that the foUowing 
telegrams were signed by George Elliott, although, when the latter 
was cross-examined, he could not recollect as to whether he signed 
some of them, and denied that he signed others. The witness J. E. 
Dillon identiûed his handwriting. 

"San Fran., 7/1, 1894. To R. Qillett, Aptos, Cal.: Not a wheel tuming 
between hère and Chicago. It is our flght sure. Will keep you posted. 
George Elliott, Chalrman." 

"7/2, 1894. To Ed Stanwood, Castroville Station: Ererything la ooming 
our way. Not a wheel movlng between hère and Chicago. Victory is cer- 
tain. George Elliott, Chalrman A. R. U." 

"7/2, ,1894. To Ed Pratt, Pacific Grore: We are gaining strength rap- 
Idly. The flghit is ours. Everything is comlng our way. George Elliott, 
Chalrman A. R. U." 

"San Fran., 7/3, 1894. To R. W. GlUett, Aptos: No, sir. Allowlng no 
trains to run we can help. Geo. Elliott, Chalrman." 

"San Francisco, 7/3, 1894. To J. Morehead, Pacific Grove: No, sir. Out 
to win, and going to. Wlll advlse when settled. George Elliott, Chalrman." 

"7/3, 1894. To W. H. French, Aptos: You are ail in to ciear. Eugène V. 
Debs wires glving you full protection. Tie up everything at onœ. George 
Elliott, Chalrman." 

"7/3, 1894. To J. M. Smith, Très Plnos: Fight is ours, and win we must 
George EUiott, Chalrman A. K. U." 

"7/3, 1894. To W. Johnson, San José, Gare Eurêka Hôtel: Do not move. 
Commlttee wUl see you to-morrow mornlng. George Elliott" 

"7/3, 1894. To F. W. Gillett, San Luis Obîspo: You are a brick. Debs 
wlres that we will win. George Elliott" 

I have now directed youp attention to some of the testimony 
that tends to show the communications that passed between the 
varions lodges of the American Railway Union and their members 
concerning the boycott and strike, and the concert of action that 
was had in pursuance of such communications. I have aiso called 
your attention to some of the statements of Knox and others as 
to the purpose of the boycott and strike, and the purpose they had 
in View in taking the action they did. To review ail the testimony 
in the case bearing on this point would take too much time, and 
will not be necessaiy, in view of the argument of counsel for the 
défendants, who admits the concert of action claimed by the govern- 
ment, but dénies that it involved a criminal purpose. With respect 
to thèse telegrams, and the testimony I have referred to in con- 
nection therewith, you will bear in mind that many of them have 
been admitted in évidence with the consent of counsel for défend- 
ants; the genuineness of others has been denied; and the testi- 
mony as to still others is, by reason of the contradictory nature 
of the testimony, involved in more or less uncertainty. As you 
are the sole judges of the credibility of the witnessea, and of ail 
the évidence introduoed in the case, whether it be oral or written 
or documentary, you will détermine the genuineness of such of 
thèse telegrams as are in controversy, and this you will do from 
ail the circumstances in the case. In passing upon the telegrams 
not admitted as genuine, you will be justifled in resorting to ail 
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those facts and circumstances in the case which will tend to es- 
tablish their genuineness, or, on the other hand, serve to show 
their want of genuineness. For example, you may consider the 
occasions and occurrences to which the telegrams purport to re- 
late; whether they would hâve been sent, but for such occurrences; 
the relation they bear to the events which you may deem the évi- 
dence establishes to your satisfaction, and beyond a reasonable 
doubt; their ténor and subject-matter; the fact that the sender 
or the récipient, as the case might be, was connected with the 
American Kailway Union. In fact, ail those circumstances and 
incidents which may be rationally and naturally connected may 
be considered by you in passing upon their authenticity, and the 
probability of their having been sent and received by the parties 
whose names appear upon said messages. The importance and 
materiality of thèse telegrams as showing, or tending to show, 
that the conspiracy chargea in the indictment did in fact exist, 
is for you to détermine. There are two important facts, however, 
to which it is proper for the court to call your attention, in your 
considération of this question, and thèse are that most, if not ail, 
of thèse telegrams were sent, or purport to hâve been sent, — wheth- 
er they were or not is, as I hâve stated, for you to détermine, — by 
and to members of the American Eailway Union, and in the greater 
number of instances by those in authority in that organization, 
and who the testimony I hâve referred to, and other évidence 
adduced daring the trial, tends to show were actively concemed 
in the strike, and took part in it with the avowed purpose of pre- 
venting the movement of ail Pullman cars. Anotiier signiûcant 
circumstaace, to which I call your attention, is that you are to 
consider whether thèse telegrams related to any of the facts char- 
ged in the indictment as constitutiiig the conspiracy to commit 
the acts with which thèse défendants are accused, and whether 
they had any bearing or connection in any way with the acts 
charged in tite indictment as means to effect the object of the 
conspiracy, and with référence to which — or some of which — ^acts 
the prosecution has introduced évidence showing, or tending to 
show, the conspiracy and overt acts, and the connection of thèse 
défendants with such conspiracy and acts. If you are satisfled 
from the évidence that thèse messages related to, formed a part 
of, or had any bearing upon the object of the conspiracy, and the 
means to effectuate such object, charged in the indictment, and 
the overt acts alleged to hâve been committed in furtherance of 
such conspiracy, it is a circumstance which you may consider in 
determining the existence of such conspiracy. You will consider 
whether they establish, or tend to establish, lie concert or purpose 
and action which constitute important éléments in this case as to 
the existence of the conspiracy charged ; particularly, where a num- 
ber of telegrams of similar purport and ténor are sent to différent 
places at or about the same time, and ail proceeding, or purport- 
ing to proceed, from the same person or local lodge of the American 
Eailway Union. Thus, the telegrams sent by Knox, who, as testi- 
fied to, was chairman of the médiation committee at Sacramento, 
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and whose jurisdiction as such ertended over a good part of the 
Pacific coast, or of Roberts, the président of the Oakland lodge or 
uÈiôn, or of Bishop, its secretary, or of Douglass, Vice, Elliott, 
Eiordan, and such others as the évidence shows, or tends to show, 
sent telegrams of the same gênerai character, thèse persons being 
oflBcially connected with the American Eailway Union, — whether 
thèse show, or tend to establish, a unity of design, a community 
of purpose, an express or tacit understanding to do the acts char- 
ged in ithe indîctment 

It is claimed by the défendants that, while there may hâve been 
some concert of action on the part of the members of the Ameri- 
can Eailway Union with respect to the boycott and strike, the pur- 
pose of sach concerted action M'as merely to advise members of 
that organization to qiiit work until the controversy between Pull- 
man and his employés should be' settled. As I hâve explained to 
you before, even this purpose would become a criminal conspiracy, 
if the concerted action were knowingly and willfully directed, by 
the parties to it, for the purpose of obstructing and retarding the 
passage of the mails of the United States, or in restraint of trade 
and commerce among the several states. The government daims, 
however, that the concerted action on the part of the American 
Eailway Union had something more to it than merely advising its 
members to quit work. It ia claimed that the language of the 
telegrams, to which référence has been made, indicates that it was 
the purpose of the strikers to prevent the movement of railway 
trains belonging to the Southern Paciflc Company, by actual and 
unlawful obstruction; and in this connection the question will arise 
in your minds, if thèse telegrams were intended merely to advise 
members of the American Eailway Union to quit the service of 
the company, why did they not so state that purpose in plain lan- 
guage? It would hâve been an easy thing to hâve said, "We advise 
you to quit work." Why, then, telegraph such instructions as thèse, 
— if thèse telegrams were sent : "Stop ail Pullman sleepers." "Tie 
np everything." "Hold Nos. 4 and 2 sure." ""lie up strong." 
l^'Q^the^more, if it were simply the purpose of the American Rail- 
waj Union to advise its members to quit work, why did Mr. Knox 
use this language in his statement of the situation to the Citizens' 
Protective Association of Sacramento on July 7th, last? "Mr. 
Knox then stated that he would allow the mail and express to be 
moved, but that no passenger or freight cars of any kind or descrip- 
tion would he consent to hâve moved until such time as the de- 
mand he made had been complied with." Why did Mr. Mullen, 
on the same occasion, say "that this was a flght between capital 
and labor, and that from the chief justice of the United States, 
down through ail the branches — ^judicial and législative depart- 
ments — of the government, they were corrupt, and that labor could 
not get its just dues, and that his association had taken this way 
of forcing justice to assist their fellow men in obtaining for honest 
labor a proper compensation"? And why did Mr. Oompton, at the 
same time, say "that the A. E. U. organization would not resort to 
any desperate means, so long as the railroad company would deal 
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with them without using armed force"? Was this language used 
on those occasions consistent with tlie peacef ul and lawf ul methods 
of procédure now claimed by Mr. Knox to hâve been the purpose 
and action of the members of the American Railway Union dur- 
ing the period of the strike? 

But it is claimed by the prosecution that the purpose of the 
strikers to interpose actual and unlawful obstructions to the move- 
ment of railway trains, both passenger and freight, is further shown 
by certain acts alleged in the indictment and concerning which tes- 
timony has been introduced. I will therefore now direct your at- 
tention to that feature of the case. 

One of the means alleged, in the indictment, that was adopted to 
promote, carry ont, effect, and exécute the conspiracy, was (1) that 
the conspirators were to "forcibly take and keep possession and 
control of ail yards, dépôts, tracks, and trains of cars on said Unes 
of railway and to forcibly hold and detain the same." 

Sacramento. 

The following testimony relates to what occurred at Sacramento, 
and it is claimed that it tends to prove the feature of the charge 
now under considération: 

Félix Tracy, agent of Wells, Fargo & Co. at Sacramento, called 
for the govemment, testifles on direct examination that: On the 
27th of June, train No. 84, which ran from Sacramento to San Fran- 
cisco by the way of Stockton, on which the express was, was held 
in Sacramento, and not sent out. The main oiHce in Sacramento 
was at Sixth and K. He went down to the dépôt office to ascertain 
why it was not sent out He ascertained that the train was not 
going out, and that the express was held there. The express was 
taken out of the train and held until they could send it away by 
différent modes of conveyance. The express matter was destined 
for points between Sacramento and San Francisco, also Los Ange- 
les; and matter for New Orléans also goes out on that train, Con- 
necting at Lathrop or Tracy. He could not tell positively whether 
there was or not any express matter on that train for New Orléans 
without examining the record. On the morning of the 29th, the 
express on train No. 4, which is the overland train from the East 
by the way of Ogden, was held at Sacramento, and he transferred 
the express from this train to the steamer. Sent it from Sacra- 
mento; that is, that portion of it for San Francisco, down on the 
steamer from Sacramento. This train waa held at Sacramento 
about 10 o'clock in the morning. His recollection is that there 
was some freight or express matter on this train from New York 
for one place. The witness thus relates the manner in which he 
transferred this express: 

"I saw that the train was held there and not moved. I saw a large crowd 
there, and the time for the steamer to leave Sacramento was about ten 
o'clock; that Is, the regular time. I was satisfied, if I was g;oing to get that 
express to San Francisco, that I must act very quiclily. I did not know 
whether the steamer would be permitted to leave, or whether I would be 
permitted to transfer the express from this car to the steamer. Consequently 
I ordered two wagons — the large two-horse wagon and the single wagon— to 
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the express car, wlth the Idea that we might carry that express up to 6th 
and K. • • • I aid not tell only one or two employés. I did not atate to 
tbem what I waa going to do. We loaded It lu as qulck as we could, and 
took the express over to the steamer, and transferred It to the steamer. 
There waa a great deal of exoitement both at the dépôt and the steamer 
landing. I heard men at the steamboat landlng ask the employé» of the 
steamer not to go ont" 

The witness further states: That a train which left San Francisco 
on the 28th of June was delayed at Rocklin. He sent up several 
days afterwards, and had the express brought back to Sacramento, 
and he saw himself that there was express there going to Ogden, 
and east of that, from San Francisco and other points. He saw 
the waybills. With référence to the détention of train No. 84 on 
the 27th of June, as testiâed to above by Tracy, Mr. Knox gives the 
following version of the cause of its détention, which I hâve hereto- 
fore referred to in another connection: He states that there was 
a train due to leave there at 10:25, known as No. 84. They asked 
the switchmen not to handle the Pullman car, because it was empty, 
and it was not necessary for it to go. They thought it was proper to 
boycott the empty Pullmans. They ref used to put Pullman cars on. 
That train stood there until leaving time. Then it started to pull out, 
and perhaps pulled four or five car lengths out, and some one ran 
down out of the office and turned the plug on the hind end of the air 
hose, and stopped the train. She was backed up to the dépôt, and 
stood there for a couple of weeks. As to the détention of train No. 
4 om the 29th, Mr. Knox testifle®, in substance, that Mr. Saulpaugh, 
the engineer, declined to go out on the train, and that the flreman 
also refused to go with the Pullman cars, and that this was the 
cause of its not going out 

Barry Baldwin, United States marshal, who was at Sacramento 
from the Ist of July until the middle of August, called for the 
United States, testifled, on direct examination, upon being asked in 
what condition the tracks and the cars and engines in and about 
the dépôt at Sacramento were on the evening of Sunday, July Ist, 
that they were in great disorder. Engines were driven head to in 
places, and wheels blocked, and obstructions — cars — -placed across 
the tracks. The cars were placed in such a manner as to impede 
the business. Saw no steam arising from any of the engines. They 
were in such a position that the trains and engines could not hâve 
free movement. Mr. Knox dénies the truth of this statement, and 
in answer to the question: "Q. What was the condition of the 
yard?" says: 

"It was slmply trains had been run In there, and the men refused to put 
them away, because they -would not work until those men had been reinstated, 
and they simply died on the track of their own free wlU. No one Injured 
them at aU. So far as any obstruction on the track, there were none at ail, 
«xeept that one block I spoke of under that engine to keep her from ronnlng 
down hill Into another engine." 

Mr. Baldwin further testifled on his direct examination that the 
dépôt was constantly overrun with men ; that it was in the posses- 
sion of the strikers. Mr. Knox states that this is not correct; that 
the dépôt was in the possession of the rallroad officiais ail the time. 
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Mr. Baldwin f urther states, in relation to the effort made on July ■ 
5th to couple the engine to delayed train No. 4, that it was standing 
on the track. It had corne in there and had been stopped there. 
In the morning before commencing at ail, he Went to the mail car, 
and saw the postal clerk there, and made him open the car, and 
went into the car, and saw that the mail was there in the car, and 
that it was the mail that was ordinarily carried on that train, and 
had come down from the post office, and that is the way he ascer- 
tained. The crowd surged in through the dépôt. The crowd was 
beaviest around the engine, and standing in the way of the engine, 
and obstructing its coming up to the train. He had to get down 
and move them f oot by foot to get the engine through. He got on 
the engine again, and it was moved up to the train, and, just as 
they reached the train, the crowd broke past and swept through the 
dépôt, and broke the train and rolled back the cars, — the passenger 
coaches. There were some seven cars rolled back. Possibly 500 
people took part in rolling back thèse coaches. They rolled them 
back at once with their hands, without any difiQculty, there were so 
many of them. 

G-reenlaw, a witness for the défendants, testifles: That he heard 
cheering and hollering down at the east end of the dépôt. That 
he went down there. That when he got there the Pullman cars 
had been uncoupled. That there was quite a crowd around Marshal 
Baldwin when he got there. That he saw they were trying to get at 
Baldwin, and he did his best to défend him. That a fellow — he 
thinks it was Jack Harrls — picked Marshal Baldwin up and started 
to carry him out of the crowd. While he was up in the air on 
Jack Harris' shoulder he drew his revolver. He said, "Let me down." 
Jack Harris let him down on the ground, and he shoved the pistol 
up nnder Greenlaw's nose. Greenlaw states that he said: "Don't 
point that thing at me. I hâve been trying to défend you." Marshal 
Baldwin said: "I will shoot the first man that lays his hand on 
me." Just then Mr. Galliner broke into the crowd, — a great, large 
man, — and he said: "What's the matter, Marshal Baldwin?" or, 
"Baldwin." Baldwin said: "Thèse boys won't leave me alone." 
Galliner then said: "Leave him alone. He is ail right, boys. Go 
away and leave him alone." That the crowd then dispersed and 
went over to the dépôt and Third street bridge. Mr. Baldwin also 
f urther testifles: That on July 4th there were larger crowds at 
the Sacramento dépôt than on lie previoas day. Nothing had been 
donc towards cleaning up the yard; no work had been done 
from the previous day up to that time. That an attempt was 
made on that day by the militia to take possession of the dépôt. 
That at the termination of the militia's efforts the dépôt was still 
in the possession of the strikers. That from that time on to the 
llth of July, in the morning, the dépôt, grounds, and tracks and 
yards around the dépôt were in the possession of the strikers. The 
witness Greenlaw, called for the défense, contradicts Mr. Baldwin's 
testimony on this point, and states that there were more outsiders 
at the dépôt than there were strikers ; that the strikers were doing 
the same that the crowd was, — looking on. No effort was made to 
v.67p.no.6 — 47 
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keep them out They just stood there in the dépôt He did not 
see the militia make any effort to get in. In relation to the stop- 
page of the movements of ail trains between the 3d and llth days of 
July, Mr. Baldwin states that there was nothing moved out (of the 
Sacramento dépôt) between those dates. 

Bed Bluff. 

The following testimony relates to the possession taken by the 
strikers of the yard, dépôt, and trains at Eed Bluff: 

Joseph 0. Day, roundhouse foreman for the Southern Pacific Com- 
pany at Eed Bluff, called for the government, testifled as foUows: 
That he was roundhouse foreman at Eed Bluff for the Southern Pa- 
cific Company in the months of June and July last; that he recollects 
an attempt to move the Sacramento local No. 12 from Eed Bluff 
on or about the 29th day of June last; that it was composed of the 
day eoach, smoker, and mail car; that he and Mr. Jones and Mr. 
Eobb, the conductor, endeavored to move this train. After explain- 
ing the position of the train on the track by means of a diagram 
on the blackboard, he states: 

"We were on the back of the mail car,— myself, Mr. Jones, and Robb. We 
set the levers to couple on. When we got very near there, Mr. Ray threw one 
of the levers down onto the coach, so that we could not couple It There waa 
Ray, Clodtfeldev, and Shepler. He told us we could as well give it up. We 
had done our part, and they would do thelrs. That we could not couple that 
train together. Clodtfelder was the man that made that remark. We stayed 
there and talked quite a while. Mr. Robb made the remark they were too 
many for us. We could not make it up. We would hâve to glve it up. The 
engine stood there for about an hour, and the engineer brought her back to 
the roundhouse. The mail car stayed there a few feet away from the coach, 
not coupled." 

J. P. Heaney, a witness called for the défense, testifled: That 
he was a brakeman for the Southern Pacific Company in June and 
July last. That he belonged to the Brotherhood of Eailroad Brake- 
men and the American Eailway Union at Sacramento. That he 
went to Eed Bluff on the 28th of June. The following morning 
fthe 29th) he went to the dépôt. As he turned the corner he saw 
no engine there. He walked along leisurely, and when he got 
down to the dépôt he inquired why the engine was not out. He 
was told that a strike had been declared. He saw the fireman, and 
asked him what he thought about it. The latter said he did not 
know. The witness said: "Will we go, or will we not?" and he 
told the fireman that he would like awful well to go, but that he 
would hâte to go into Sacramento and hâve the boys holler "Scab" 
at him when he got there. That he would not do that for ail the 
jobs he ever saw. That they talked around there a little while, and 
flnally concluded not to go out. He took off his cap and uniform 
and gave the job up then. He was told that they were obstructing 
the mail; that that was a mail train. In answer to the question, 
"Who told you that?" he states: 

"I don't know. I think It was some of onr men who spoke to me about 
It I think it was Montanya and Harper. They said it was a mail train, and 
we ought to go on It. I says: 'Ail rlght. If it Is a mail train, we will go.' 
i went down and says: 'I will go with the mail car, and nothing else.' I 
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toia Mr. Jones and Mr. Robb so,— that I would go with. the mail car. I spoke 
to the flreman about it, and asked him what he thought He says: 'Yes, we 
ought to go with the mail, anyhow.' I asked hlm to get the engine. He started 
to get the engine, came down,— the train was in on the slde track,— and I let the 
engine In, and went up and eut the mail car from the coaches, and backed 
the engine up on it, coupled on, and pulled out on the main Une. Put my unl- 
form on again, and told Robb and Jones that I was ready to go. They sald 
that I could not go with that train; to put the whole train on, or there would 
be nothing go. I says: 'That is ail I intecd to go with. If you won't let me 
go with that, I won't go.' " 

J. C. Shepler, called for the défense, admits that he was présent 
upon the occasion, on the morning of the 29th of June, related by 
the witness Day. He states that he had nothmg to do with the 
uncoupling the mail from the rest of the train, — the Sacramento 
local No. 12. 

The persons Kay and Olodtfelder, who are implicated by Day in 
the uncoupling of train No. 12 on the 29th of June, were not called 
as witnesses. 

Day further testifles, with relation to the stoppage of the Oregon 
express, train No. 15, on the Ist day of Jqly: That he was not 
down at the train when she came in. After she was there a little 
while he went down. He saw the train had been eut in three dif- 
férent parts. This was somewhere about 9. He went down to the 
rear end of the train to see Mr. Kilburn. Hç saw the two sleepers 
were eut off and backed down over one crossing, the two coaches 
and a tourist car were eut in another section and standing on the 
crossing, and the two mail cars and engine standing in front of the 
dépôt, on the main track. At the south end there were two Pull- 
mans; next came a tourist car, day coach, and smoker, and an ex- 
press car and baggage car was with those coaches and smoker, and 
the next was two mail cars and engine, — one a mail car and the 
other a box car. Men were working there taking off the appliances 
for Connecting the train. He saw Mr. Shade there at worli; also 
saw Richard Eoe, and a flreman of the name of Hill. Hill's first 
name is Joe. Mr. Heaney was around there. He did not see him 
doing anything. There was probably a couple of dozen around there. 
He saw Mr. Shade and Olodtfelder eut the hose and the Miller hooks 
behind the mail car. They did that in his présence, when he went 
down to get the engine to pull her up. He looked at the couplings 
in the afternoon. He saw the safety chains taken off, and the nuts 
and keys at the back of the Miller hooks had been taken off. 

J. 0. Shepler, the same witness whose testimony has been pre- 
viously referred to on the part of the défense, dénies that he as- 
sisted in taking any nuts or chains or bolts, or in any way interfering 
with the Portland express which came in on the Ist of July; that 
he saw no one in any way interfering with the couplings or brake 
chains, or any of the nuts or bolts connected with the train. He 
admits, howerer, that he saw a couple of chains lying on the ground 
there. He admits, also, that he was at the station when the traitf 
came in, and that there was a crowd about the train. He state» 
that he does not know who uncoupled the train. 

Joseph B. Hill, called for the défense, and the person referred to 
by the witness Day as the flreman who was engaged, with others, 
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In taking off the appliances for Connecting the Portland express on 
July Ist, States that he was présent when the express train came 
in; that there was quite a crowd about there. He dénies that he 
ever did anything to prevent the coupling of the engine and mail car 
to the coaches of the Portland express. 

J. P. Heaney, called for the défense, testifies that he was around 
the dépôt on the Ist of July when the Portland express came in, or 
shortly after it came in. He gires the following version of the un- 
coupling of the train: 

"Mr. Jones came up there and wanted to know If we would put the train 
away. I believe I spoke up and sald that we would put the train away If he 
would tell the engineer to obey our signais. He said he would. He went up 
there and told the engineer. After he told the engineer, we gave him a back- 
up signal, and eut the train in three pièces, so as to elear the différent cross- 
ings there. There are three crossings there that hâve got to be eut If we 
would nin the train ail down there, we would stop the wagon transportation. 
We eut the train In three pièces, and let It stand there." 

William H. Jones, agent and train master of the Southern Pacific 
Company at Ked Bluff, testifled that on June 29th an attempt was 
made to move the Eed Bluff and Sacramento local. This train 
carried coaches, the ordinary baggage car, and a mail car. It car- 
ried no sleepers. This train is due to leave Eed Bluff at 5 :15 in the 
moming, He attempted to move the train. The strikers had eut 
the train in two, — eut the mail car off. He could not say who eut 
it off. He did not see them eut it off. He attempted to put it on 
again and start the train in regular form. Mr. Clodtfelder and Mr. 
Ray prevented him from coupling it. Mr. Day and Mr. Robb, the 
conductor, assisted him in trying to put that train together. Mr. 
Day is the foreman of the roundhouse. They backed the train to- 
gether. He set the Miller hooks to couple; set one of them to 
couple, and stepped over to the other platform to couple the other 
hook. Threw the lever up, as it were. Clodtfelder held it and pre- 
vented him from doing it Mr. Eay got onto the other platform and 
threw back the other lever, so that it would not couple. The effect 
of this was that they could not couple the cars together. They were 
endeavoring to couple the mail car and the coaches. The mail and 
express and baggage were ail in the one car at that time. He knows 
that that train had not been eut in two in that manner under the au- 
thority of the company. At the time that he endeavored to put 
this train together, Clodtfelder told him: "You cannot couple tiiis 
train. You hâve made your attempt. You hâve done your part. 
Now we will do ours." The witness told him that his overpowering 
force — there were 50 to 2 of them — prevented them from coupling it. 
There was quite a large crowd about at that time. They were aJl 
, opposing the railroad. They sympathized with the men who were 
stopping the train. They refused to assist the witness in starting 
the train, although he called on quite a number of them. They 
said they would not move any trains until the matter was settled. 
Clodtfelder and Eay said that the mail car could go. He thinks it 
was Clodtfelder who said that, or Demmick. Demmick was one of 
the leaders. They said the mail car could go by itself ; no other cars 
of any kind, — Pullmans or day coaches, — noue but the mail car. 
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Knows a man named Joe Hill. He was a fireman. He was on 
strike at that time. He went to couple this train together on the 
morning of the 29th. Hill also took an active part in preventing 
that. As they started the engine and mail car to couple onto the 
coaches, Hill tried to apply the air. By "applying the air" the wit- 
ness means that he opened the automatic air valve of the air hose 
at the rear of the mail car. That would set the brakes if there 
had been air enough on the car, but there was not enough pumped, 
and they went ahead. 

As previously stated, Hill dénies that he interfered with this train 
in any way. 

It is to be noticed that this testimony of William H. Jones is cor- 
roborative of that of J. G. Day, the preceding witness. 

South Vallejo. 

The following testimony related to the possession by the strîkers 
of the yard, tracks, and trains at South Vallejo: 

Michael Keefe, yard engineer for the Southern Pacific Company at 
South Vallejo, called for the United States, testifled as foUows: 

"The eBgInes and yards of the Southern Pacifie Company on the lOth and 
llth of July were not In a condition for service. AU the englnes were killed; 
there waa no steam in them." 

The same v?itness further testifles: 

"The number of my engine was No. 1. It was a swltch engine. Some men 
toolc the engine away from me. One of them was Thomas Kelly; another 
was named Laurle; another was named. Smith; another Haie. Thèse men 
ran the engine off an open swltch. They ran it off the track. This was on 
Tuesday, July lOth; about that time. They then hauled the flre, let the 
water ont of the boller, shut the engine down, let th* water ont of the tauk, 
and dlsconnected the hose." 

It would be hard for him to state the particular parts each man 
played. He did not exactly locate them at the time, or what they 
were doing, because he was talking with them. He tried to get 
on his engine. He got on the side. They would not let him get on. 
He thinks it was Smith who would not let him get on. He pre- 
vented him getting on. Kelly was a fireman for the company up 
to the time of the strike. He was out on strike. Laurie also went 
out on strike. He was a fireman. Smith was à stranger to him. 
He was the man that came there. Smith and Haie were the ones 
that came to Vallejo and made that trouble. Does not know where 
Smith came from. Thinks Haie told him he came from Folsom. 
Thinks Haie said he was a baggage man, a train man. He did not 
say why he came to Vallejo. The same witness further testifles that 
on the following day, he thinks it was, engine 1,190 was killed at 
South Vallejo. She came from Calistoga that morning. She puUed 
a mail train. Does not think that there were any Pullman cars on 
that train. He saw the engine killed. He was on the engine. He 
ran the engine. Smith came there, with a good many others, and 
took the engine away from him, and killed it. They took it right 
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on the main track. They put the fire ont, also diaconnected the 
hose, and let the water out; also ont of the boiler. 

San José. 

The following testimony relates to the possession talien by the 
strilcers of the dépôt, yard, tracks, and trains at San José: 

James Hewitt, called for the United States, testifled : That he was 
the engineer of the San José train No. 19, running between San 
Francisco and San José. That he left ^an Francisco at 5 :10. Was 
due at San José at 7 o'clock in the evening. That it was a mail 
train, having a combination mail and express and baggage car. That 
it carried no Pullmans. That he arrived on time. Going into the 
yard, people rushed from the dépôt onto the track, and he had to 
stop. This happened about 400 or 500 feet this side of the dépôt. 
The people rushed up the track, and he had to stop or else run over 
them. Knows a man named McClintock, and also a man itamed 
Eunyon. When he stopped, Mr. McClintock came up on the front 
part of the engine, and came through the window on the left-hand 
side. The window was open. He came in and stepped over to him, 
and says: "I will talœ charge of this engine, Jim." Then Hewitt 
said to him: "Harry, you hâve got the main track blocked. This 
is as far as I am going. Let me put this train on the side traclc 
and put the engine in the roundhouse." Mr. Eunyon stepped up and 
said: "No, sir. We will Mil her right hère." During this time 
there was a deputy United States marshal on the engine with the 
witness, — one on each side in the gangway. They tried to keep the 
crowd off. They overpowered the one on the left-hand side. Mc- 
Clintock asked him what business he was doing there, or what he 
was doing there. He said he was a deputy United States marshal, 
and showed him his badge. At that time they were trying to get 
hold of the flreman. McClintock, after he asked him to show his 
authority, which he did, says: "We can't help that. Boys, take 
him away." They took the flreman off of the engine. That left 
the witness and McClintock and Eunyon on the engine, and a lot 
of boys came up over the baggage car and came up on the tender. 
After that the witness had some conversation with McClintock with 
regard to putting the engine away and putting the train on a side 
track. He told him they had the main track blocked. It was not 
necessary to hold him there. Wells-Fargo's agent stepped up on tiie 
right-hand side, spoke to McClintock, and asked him to pull the train 
down to the crossing, where they could get out their express, mail, 
and baggage. He says: "Ali right Boys, eut ofiE the baggage 
car." Which they did, and pulled down to the crossing or over the 
crossing, right in the front part of the dépôt, and stopped the engine 
there. One of the gang says: "No one shall move this engine but 
McClintock." The witness sat down on the fireman's side, and took 
hold of the bell cord. They got down to the dépôt. McClintock 
told him he had botter get off and go home; that he would not be 
responsible for his life. The witness said : "You never mind about 
my life. I guess I can take care of myself." They got the engine as 
far as they could get her. 
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W. S. Eunjon, the person referred to by witness Hewitt in the 
testimony just quoted, was called on behalf of the défendants, and 
testifled, in brief, that he was a locomotive fireman in the employ- 
ment of the Southern Pacific Company in June last; that he be- 
longed to the Brotherhood of Locomotive Firemen, and also to the 
American EaUway Union; that he was a member of the executive 
committee of the American Eailway Union in San Francisco; that 
during the strike he went to San José, on the evening of July 5th; 
that he went there of his own accord, to suppress any acts of vio- 
lence or any deeds of violence that might possibly be committed 
there, as he understood there were some very troublesome people in 
that locality. His statements as to what took place at San José, 
and his connection there with, in his own words, are as follows: 

"I left San Fi-ancisco shortly after five o'elock of the evening of July 5th, 
and got onto the train bere In San Francisco, and rode until we got to San 
José. As we were going in the yard at San José, the train slowetj up sUghtly, 
and when about midway between the roundhouse at San José and the dépôt 
she came to a standstill. The people In the coaches commeneed to get out I, 
m Company with a Mr. McQuade, of the Southern Pacific, got out There was 
a large délégation of people on the tracks and around the dépôt Q. What 
was done? State what you saw there,— what oecurred. A. As T said, the 
train stopped. I got eut, In company with Mr. McQuade, and stood on the out- 
slslrts of the crowd. They were doing a lot of acuffling around one place 
and another, aud talklng, and so on, and finaUy a remark was made that they 
would do Hewitt up,— the man who had charge of the train. I edged my 
way through the crowd. In the near vicinlty I saw a number of men who 
had those whlte ribbons on thelr coat lapels. I sald to them: 'I am what 
you ordinarily term a "striker," and a member of the A. R, U. As you are 
sympathizers with us, I should like to get your assistance to suppress auy 
violence that mlght be perpetrated on Mr. Hewitt' I got up to the englue, 
and. as I dld, those gentlemen foUowed me. I says to Mr. Hewitt: 'You 
need not hâve any fear of doing you up, Jim. If I can possibly lend you any 
assistance, I shall certalnly do so.' lie was in a very excited condition; 
about as pale as my shirt bosom is at tlie présent time. After a while the 
englne and the train was ma down to a crossiug or sti'çet just north of 
the dépôt. They stopped, and eut ofC ail the coaches, with the exception of 
a combination car that they hâve for baggage and Wells-Fargo's matler. 
After they severed the connection betn'een the baggage and smoker, tiie en- 
glne and baggage car went on the south slde of the dépôt, to leave this hère 
orossing dear. Mr. Hewitt changed his overalls. When he left his engine 
I stepped down behind him. As I dld so, the other gentlemen who had the 
whlte ribbons on, aud who I asked to accompany me, came along, and we 
walked alongslde of Mr. Hewitt until he got through the crowd, and then 
he left While he was walking through tlie crowd they jeered at hIm some, 
but there was no acts of violence. After Mr. Hewitt got away there was 
quite a number of men on the tender of the engine,— men and boys,— upon 
what Is termed the 'running board.' I got them to disi>erse and leave the en- 
gine alone." 

The witness admîts seeing Mr. McClintock there at that time. The 
testimony of Mr. Hewitt as to what took place at the engine being 
read to Mm, he stated that some of the statements were correct and 
others not He states that Mr. Hewitt suggested putting the train 
on the side track. He testifles that the statement sald to hâve been 
made by him, viz.: "No, sir. We will kill her right hère," — is false. 
He states that there were several thoiisand people at that time there. 
In answer to the question: "Q. Hewitt states hère that you and 
McClintock were trying to get hold of the fireman,'" — he replied: "He 
is a liar. I did not. I had nothing to do with the fireman, and 
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did not see any one pull Mm off the engine at ail. The flreman waa 
ofiP of the engine flve or six minutes before I got on the engine." 

Another of the means alleged in the indictment to promote, carry 
eut, effect, and exécute the conspiracy is (2) "by causing to be as- 
sembled, and by assembling with, large crowds of persons in said 
dépôts and yards of said Southern Pacific Company, at various points 
and places on said lines of railway, in said state and Northern dis- 
trict of California, and by gathering in great numbers in said yards 
and dépôts, to wit, • » « and other places around, in, and upon 
the trains, cars, engines of the Southern Pacific Company, and upon 
the tracks of the railways, preventing the movement and passage of 
said engines, cars, and trains." 

Sacramento. 

The following testimony relates to the assembling of crowds at 
Sacramento : 

Félix Tracy, the agent of Wells, Fargo & Co., testifled on direct 
examination: That tliere were no trains moving after the 29th of 
June. He saw a good many men down there at the station that 
were not at work, — railroad men. He saw them there, and he saw 
them in other parts of the city. There were more people at the 
dépôt from the 28th or 29th of June, up to the time of the United 
States soldiers going there, — some time about the lOth or llth of 
July, — than usual, a good many more than usual. There were more 
there on the 3d of July, more there on the éth of July, than it was 
customary to see there. He noticed that whenever he went down 
there. It will be remembered that Mr. Baldwin's testimony that 
there were crowds around the station is to the same effect. On the 
other hand, Mr. Knox dénies emphatically that the dépôt was in the 
"possession of the strikers." 

Mr. Baldwin, United States marshal, testifled on direct examina- 
tion that the station and the tracks were overrun with people, — 
people in the caboose and cars, and around them, sitting on the steps. 

Mr. Knox admits this, but dénies that he or bis committee of the 
American Railway Union had anything to do with their coming 
there. 

James Sims, called for the défendants, testifled that the American 
Railway Union committee used one of the cars as an office on the 
29th of June. 

Mr. Baldwin further testifies, as to the crowd around dela3'ed train 
No. 4, on July 3, 1894, that they were on the track and across the 
track, and they would not more ont of the way of the engine. He 
had to get down from the engine and get in front of the engine 
and push them back and move them back, and the engine came 
foot by foot. They were threatening, and one man threw a 
rock at them. The same witness further testifies that he was at 
the dépôt subséquent to July 3d, and that the strikers continued 
to occupy the dépôt grounds. Seing asked how he knew they were 
strikers, the witness stated that there was a crowd there. He was 
around among thèse men, and they were constantly informing hini 
that they were strikers, — that they were employés of the railroad 
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Company out on a strike. He waa constantly talking with them, 
and walking among them, and they would address him and talk about 
the distnrbances. That is the way he ascertained that they were 
strikers. The crowds never left There was always more or less of 
a crowd of men there, night and day. With référence to the char- 
acter of the crowd that was there late in the afternoon of the 6th 
of July, he states that they were strikers. Some of them said they 
were tiiere to protect the property of the railroad company, and take 
care of it; and they were around on the cars, and it was the same 
crowd in character, except that they were men. The cars of the 
railroad company were being occupied by men, by strikers. Some of 
them were occupied apparently for sleeping quarters. They occu- 
pied cabooses on the tracks in the yard. 

Thomas Compton, one of the médiation committee at Sacramento, 
called for the défense, testifled that they "had our men stationed 
from one end of the yards to another, to see that the men did not get 
excited and do any damage to the property, and requested other 
men who came in on trains not to go out any more." 

C. E. Léonard, a city trustée of Sacramento last June, and in the 
employ of the railroad company before the strike, testifles that there 
was a very large assemblage of people at the dépôt of the railroad 
company on the 3d of July. 

San José. 

The following testimony relates to the assembling of crowds at 
San José: 

Frank Arnold, a railway postal clerk on the route from San Fran- 
cisco to San Luis Obispo, testifying as to the crowd at San José, says 
on direct examination that there were several thousand people 
around the train that came in on July 5th. They were ail around 
the train, — ^inside of it, on the platform, swarming ail over it. On 
cross-examination he says that they were occupying ail the spaces 
in the dépôt, on the railroad car platforms, and so on. 

Another of the means alleged in the indictment to promote, carry 
out, efifect, and exécute the conspiracy is (3) "by threats, intimida- 
tions, Personal assaults,,and other force and violence, to prevent the 
engineers, flremen, conductors, brakemen, switchmen, and other em- 
ployés of said Southern Pacific Company from discharging their du- 
ties, and from moving and operating the said engines, cars, trains, 
and railways." 

Sacramento. 

The following testimony relates to threats, intimidations, and acts 
of Tiolence at Sacramento : 

Mr. Baldwin, speaking of the strikers at the Sacramento dépôt on 
July 3d, testifled on direct examination that they were threatening, 
and there was one man that threw a rock at them. It struck the cab 
of the engine, just below where Mr. Clark was standing — ^between 
Mr. Clark and himself. He further testifles that there were crowds 
around the sémaphore. The crowd was démonstrative at this time. 
There were men threatening them as they took the engine through, — 
hooting. He recoUects one man saying, "I will flx you." He seemed 
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to be particularly addreasing himself to the witness that time, — ^the 
people on the engine. Heard expressions of anger and défiance. 
They were angry. 

Respecting this testimony of Mr. Baldwin, Greenlaw testifles that 
there was a good deal of yelling there. Some were "hoUering." 
But he did not hear any threats made. He did not see any forcible 
means used to prevent the taking eut of the train. No threats what- 
ever were made towards Mr. Baldwin. He dénies that he incited 
any people to do anything that day, or that he threatened Mr. Bald- 
win, or any one. He admits that he called some persons on the 
engine "scabs," but dénies the statements imputed by Mr. Baldwin, 
in his testimony, to him. 

While it is to be observed that Mr. Baldwin was not an employé 
of the railroad company, yet the testimony, if true, is signiflcant 
with respect to the actions of the crowd towards Clark, the engineer, 
and the others on the engine. 

Anthony Green, called for the défense, testifled that he was captain 
of police of the city of Sacramento, and was such in June and July 
last; that he was présent on the 3d of July at the dépôt; that he 
himself saw no acts of Tiolence committed, but he admits, on cross- 
examination, that he did not see the cars actually shoved back by the 
crowd. He testifled that he heard the crowd yelling at those who 
were in the cab of the engine that was being moved f rom the round- 
house to the delayed train No. 4 ; that such exclamations were used 
as follow: "Don't you go ont;" "Don't you take that train eut;" 
•'Stand by one another;" "Don't be a scab;" "Don't take the places 
of those men who are working;" "Corne out of there;" "Don't you 
take that engine out;" "Don't flre that engine;" "I appeal to you as 
a man;" "Corne down out of there;" "Don't go out," — and such ques- 
tions as those, appealing to them; that he was in the cab himself 
several days, mornings and nights; that he stood in the first one. 

Red BlufE. 

The following testimony relates to what occurred at Red Bluff: 
Joseph 0. Day, roundhouse foreman for the Southern Pacific Com- 
pany at Red Bluff, testifled that he was not at liberty to go on the 
engine. He was told to keep away from the engine and let it alone. 
A brakeman by the name of Harper and two or three other men told 
him that. He does not know them. He thinks Harper was on strike. 
He was out with them. This occurred, according to the witness' 
testimony, on July 1, 1894. The same witness further states, after 
describing how engine 1,248 was killed by Van Devinter, Richard 
Roe, and Harper, that he had a conversation with Van Devinter about 
the matter. He told him he was doing very wrong, and Van De- 
vinter said he did not think it waa any of his dajnned business what 
he was doing. They told him if he did not get out of the round- 
house they would hâve him carried out on a board. Harper made 
that remark. Richard Roe and Van Devinter, and one or two others 
he did not know, were présent. This was at the time they were 
killing engines. 
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South Vallejo. 

The following testimony relates to what occurred at South Vallejo: 

JefE Gage, passenger conductor for the Southern Pacific Company, 
running out betweeu South Vallejo and Santa Rosa, whose engine 
was killed, testifled as follows: That on the 12th day of July last 
he was stopped between North and South Vallejo, and his engine 
killed. This was near 7:30 or 7:35 in the moming. It could not 
hâve been far from that He was running the train,— conductor. 
He left North Vallejo, and between North and South Vallejo he 
found an engine on the main Une. The engine was called a "killed" 
engine, — ^no steam in it As they pulled up near that engine, a 
crowd of men came out and fixed theirs the same way. They were 
obliged to stop by this "dead" engine. He thinks he must hâve been 
very near on time. He makes connection, with passenger and mail 
cars, with a boat that runs between North and South Vallejo and 
Vallejo Junction. At Vallejo Junction connection is made with the 
San Eamon passenger train. It is a mail train that runs between 
San Eamon and the Oakland pier. He asked a man named Smith 
to let him couple on and push the dead engine on the siding, so that 
he could get the train down to the dépôt This man refused to do it, 
saying he was there under orders, and had to obey his orders to stop 
the train where it was. Smith showed him a card with his (Smith's) 
name on it, — an A. R. TJ. card. 

William James, flreman of oneoftheAlamedalocal trains, testifled, 
in answer to the question, "Did you hâve any trouble at tower No. 2 
that day?" as follows: "The train was stopped by a mob of men, 
and I was taken off the engine." He further states that about 75 
or 100 men got in front of the engine. The engineer stopped when 
they gave him the stop signais. The crowd, ail of them, gave sig- 
nais, — ail those that were on the track. He could not see who they 
were. They took him through the crowd, and wanted him to go and 
join the A. R. U. They took him half way to the roundhouse, he 
would judge about 400 feet Engineer Willard came out and told 
them it was a free country, and he would go where he wanted to, 
and with that they let go of him. 

Many witnesses on both sides hâve testifled as to the personal 
assault claimed to hâve been made on Mr. James. The testimony is 
contradictory as to what actually took place at that time. I think, 
however, this feature of the case is sufflciently flxed in your minds 
to enable you to détermine the actual facts of the case without any 
extended commenta from me. 

(With the usual admonition to the jury, an adjournment was hère 
Itaken until to-morrow, Tuesday, April 2, 1895, at 10 o'clock a. m.) 

Tuesday, April 2, 1895, at 10 o'clock a. m. 

When the court adjourned last evening, I was directing your at- 
tention to testimony tending to show the means conspired to be 
u»ed in oarrying out the conspiracy. First, I called your atten- 
tion to the testimony tending to show, or to disprove, that the con- 
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spîrators forcibly took and kept possession and control oî ail yards, 
dépôts, tracksj and trains of cars on said Unes of railway, and forci- 
bly held and detained the same; second, that they caused to be 
assembled, and assembled with, large crowds of persons in said 
dépôts and yards of said Southern Pacific Company at varions points 
and places on said Unes of railway in said state and Northern dis- 
trict of Galifornia, and by gathering in great numbers in said yards, 
and dépôts, to wit, • • • and other places, around, in, and 
upon the trains, cars, engines of the Southern Pacific Company, 
and upon the tracks of said railways^ preventing the movement 
and passage of said engines, cars, and trains; third, that by threats, 
intimidations, personal assaults, and other force and violence, they 
prevented the engineers, firemen, conductors, brakemen, switch- 
men, and other employés of said Southern Pacific Company from 
discharging their duties, and from moving and operating the said 
engines, cars, trains, and railways. I will now proceed to direct 
your attention to the testiniony tending to show other means con- 
spired to be used in carrying out the conspiracy. 

Another of the means alleged in the indictment to promote, 
carry out, effect, and exécute the conspiracy is (4) "by forcibly dis- 
connecting air brakes upon such trains, — maU, passenger, and 
freight" 

Red Bluff. 

The following relates to what occurred at Red Bluff: 
William H. Jones, agent and train master of the Southern Paci- 
fic Company at Red Bluff, testified on direct examination that the 
Oregon express reached Red Bluff about 4:30 or 4:35 in the morn- 
ing of July Ist last; that it cornes from San Francisco, — Oaliland. 
Portland, Or., is its destination. She was on her regular trip. She 
was stopped at Red Bluff. The train was eut in two. The train 
came into the station, and they eut it in two; that is, they un- 
coupled it and uncoupled the hose. He was just passing there. 
He did not see the man who did it There was a mob of men 
there. He elbowed his way through the crowd. As he passed, he 
heard the air holes pump as they do when they are open. The air 
was eut behind the mail car. The local cars followed first, then 
the baggage car, the express car, smoker, coaches, and Pullman. 
That is the way the train is made up. They ail foUow the mail 
car. They were ail in the rear of the part eut off. The effect of 
that eut was to stop the movement of the train. That was about 
5:30, a few minutes after they arrived. 

Without repeating the testimony given by the défense, it is 
sufiBcient to say that the witnesses on their behalf, with référence 
to the Red Bluff occurrences, deny having had anything to do with 
the stoppage of the Portland express. 

South Vallejo. 

The following testimony relates to what occurred at South Val- 
lejo: 

Michael Keefe, yard engineer of the Southern Pacific Company 
at South ValleJQ, testifying as to what occurred to his engine on 
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July lOth, says that they hauled the fire, let the water ont of the 
boiler, shut the engine down, let the water out of the tank, and dis- 
connected the hose. They ran the engine off the open switch. 
The testimony of this witness respecting what occurred to engine 
1,190 on the following day has already been referred to under a 
previous head. 

Another of the means alleged in the indictment to promote, carry 
out, effect, and exécute the conspiracy is (5) "by putting out ihe 
fires in the engines, and drawing the same." 

South Vallejo. 

The following testimony relates to what occurred at South 
Vallejo: 

Jefl Gage, passenger conductor for the Southern Pacific Com- 
pany, running between South Vallejo and Santa Rosa, whose en- 
gine was killed between North and South Vallejo on July 12th, 
called for the United States, testified, with référence to putting out 
the fires on his engine, as foUows: That on the 12th day of July last 
he was stopped between North and South Vallejo, and his engine 
killed. They puUed the fire out of the engine. They shut the wa- 
ter off first in the tanlc valve, and started to pull the fire out. He 
asked them to tum the water back first, and then pull the fire on 
the engine, which they did. He asked them to do that to keep 
from burning the engine. The effect of letting the water out of 
the engine with the fire in it, he thinks, would be apt to bum 
the bricks considérable. 

West Oakland. 

The following testimony relates to what occurred at West Oak- 
land: 

O. F. Hall, gênerai foreman of the raiiroad shops at West Oak- 
land testified tiiat a number of engines were killed in and about the 
shops in the latter part of June and early part of July last. He 
could not give the numbers. There were 8 or 10 engines with fire 
in them, and the fire was let out of them, and ail the engiaes 
were emptied that were f ull ; that is, ail the engines that were about 
the place were emptied of water, — water let out of them. This 
was done by the strikers. 

Another of the means alleged in the indictment to promote, 
«arry out, effect, and exécute the conspiracy is (6) "by tiirowing 
switches, in order to prevent the passage of such trains through 
dépôts and stations." 

Red Bluff. 

The following testimony relates to occurrences at Bed Bluff with 
référence to delayed train No. 15 on July 3d last: 

William Jones testified as to the throwing and spiking of switches 
as foUows: That, after the Portland express which arrived at Eed 
Bluff on July Ist stood there a while, the engineer said he wanted 
«oal, and Mr. Day, the foreman at the roundhouse, and the wit- 
ness, took the engine and the mail car, as it was coupled on,— two 
mail cars, — ^there was a freight car which they said contained mail. 
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Tt was with the mail car. It had United States mail locks on it. 
He did not see the inside of it. Mr. Monteith.: "We will admit 
tliat car had mail." The witness, continuing, stated that they took 
it to the coal pile to give the engine coal. They passed over one 
of the switches in the yard, and while they were gone the switch 
was thrown and spiked to the side track, so that when the train 
backed down it could not back to the balance of the train. It was 
f orced to go to the siding. The switch was opened. It was thrown 
off the main track to the siding, and spikes driven to hold it there, 
and the switch blocked. They could not hâve passed over it if it 
had been spiked. It was a switch in which the car could not go 
ofl the track. They could not hâve gone over it. It was not the 
case. The target was in its proper place and position. No orders 
were given by the railroad company for either the spiking of the 
switch or locking the switch. Such orders would come through 
him. 

Charles P. Cadwalader, called for the United States, testifles 
that he saw Hehom, Shade, Kay, and others spiking a switch on 
July 1, 1894 

W. H. Winter, also a witness for the government, testifled that 
he s{iw the switch spiked, but the only person whom he can identify 
as haring participated in the spiking is Hehorn. 

Milton D. Clark, called for the United States, testified that he 
saw the spiking of the switch. He identifies Hehorii as th»; ])erson 
who held spikes in hls hand; Shade is the man who drove in the 
spikc's; and that Eay was in the crowd with them. 

John Kelly, a witness called for the United States, also testifles 
as to the spiking of the switch. He states that he was a member 
of the American Kailway Union; that he was a flreman for the 
Southern Pacific Company; that he went out on strike at Eed Bluff; 
that he did so because he was a member of the American Eailway 
Union, He identifies John Shade as just in the act, when he saw 
him, of leaving with a spike-hammer and a couple of spikes in his 
hands. This switch, he states, connected with the main line. There 
were 30 or 40 men around there at that time. He gives the names 
of others, besides Shade, who were in the neighborhood of this switch, 
as Peter Ives, S. P. EoUer, Jack Shepler, and Clodtfelder. He states 
that Koller locked the switch after it was spiked. As to the rela- 
tion thèse persons bore to the strike, the witness testifled that EoUer 
was a brakeman, and that he was on strike at that time. He was 
an A. E. U. man. Ives was a car foreman up there. He was also 
on strike and an A. E. U. member. Clodtfelder and Shepler were 
on strike at that time. They are members of the A. E. U. Knows 
a man named Demmick. Knows a man named Harper. He (Harper) 
was there that moming. He is a brakeman, and a member of the 
A. E. U., and out on strike. Knows a man named Heaney. He did 
not see him thère. 

The persons referred to by the witnesses for the prosecution as har- 
ing participated in the spiking of the switch, which prevented the 
engine and mail car of the Portland express from getting back to 
the passenger and Pullman coaches, or, more strictly speaking, those 
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who hâve testifled, deny that they hâve been guilty of the acts 
charged, or did anything in any way which contributed to the spik- 
ing of the switch. 

South Vallejo. 

The f oUowing testimony relates to what occurred at South Vallejo : 
Michael Keefe, yard englneer of the Southern Pacific Company at 
South VaUejo, called for the government, testifled that on July 12th 
last he was making up a passenger train for Calistoga and the vicin- 
ity; that it was a maÛ train, and that it did not carry any Pullmans. 
He took the engine and made up the train with it, to get ready to 
go out again. He was going to the roundhouse with the engine. He 
saw a gang of men. He thought that he would get to the shops be- 
fore they took the engine away from him. The switch was set for 
the side track. He would hâve got to the shop, he thinks, but this 
man closed the switch on him, so he stopped. Had he gone on he 
would hâve run ofif the track. It was an open switch. The crowd 
remained there. The engine was killed after that, and was there a 
ûaj or two. 

Another of the means alleged in the indictment to promote, carry 
out, effect, and exécute the conspiracy is (7) "by opening draw- 
bridges over navigable and other streams, upon which drawbridges 
the tracks of said railways were situated," 

Sacramento. 

The followîng testimony relates to what occurred at Sacramento: 
T. W. Heintzelman, a master mechanic in the employ of the South- 
ern Pacific Company at Sacramento, called for the (Jnited States, 
testifled that he experienced some difBcuIty, on June 29th, in at- 
tempting to get train No. 4, which is a mail train, and came from 
Ogden, out of Sacramento, — in attempting to get her through. He 
testifles that he was requested by his snperintendent, Mr. Wright, 
to back up the engine and mail car and express car, — he thinks it 
was coupled to the engine, — to couple on to the balance of the train 
that was left in the upper yard, and pull it down the dépôt. He 
did so. While pulling the train down in the dépôt, something was 
thrown at him while he was on the engine. After he saw what it 
was,— It proved to be a monkey wrench, — he got the train down to 
about its usual stopping place, and stopped there. After considér- 
able persuasion he got lie englneer and a fireman on the engine, and 
got the train started. The train had not moved a great ways — about 
50 yards — when the drawbridge was swung open, and the train had 
to stop. This is the drawbridge across the Sacramento river. There 
was no vessel in sight to occasion the opening of the bridge. It was 
opened only for the pnrpose of stopping the train at that time. 
IRiere was quite a crowd running down by the drawbridge just prior 
to the time it was opened. 

Mr. Knox gives the foUowing version of what transpired respect- 
Ing the opening of the drawbridge: He says that on the moming 
of the 29th No. 4 came in. He guesses she got in about 6 o'clock, 
— somewhere around there. She came in with an engine, maO, bag- 
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gage, and express car. He went to Mr. Saulpaugh, — he was the 
engineer that was going out on that train, — ^and asked him if he was 
going to do any switching there. He said no, he was net; they 
would hâve to get some one else to do their switching. Mr. Wright 
came down there when they were talking, and asked him if he would 
back up to Sixth or Serenth street, he believes he said, and get the 
balance of the train. Mr. Saulpaugh suggested that it would be a 
pretty good idea to get Mr. Clark or Mr. Heintzelman to do that. 
They sent for Mr. Clark. The witness hère stated that before this 
strike was ordered it was an understood thing with Mr. Wright and 
the committee that they should do ail in their power to prevent any 
damage being done. On his (Wrighf s) side he was to give them per- 
mission to talk to the crews, engineers, conductors, firemen, and 
brakemen, and see if they could induce them to stay with them. 
When Mr. Clark came over they had the right to talk to him to see 
if they could induce him not to back up to get the cars. After they 
talked with him a while he turned around and said he did not want 
any of this in it. They simply asked him if he wanted to scab on 
his own son. His son was working there. He said he did not want 
to hâve anything to do with this, and turned around and went away. 
Heintzelman came, after some time, got up on the engine, and the 
iirst thing Knox saw was a monkey wrench coming out of the en- 
gine, which pretty nearly hit him. They backed up. While they 
were up there, he, with the balance of the committee, went through 
the shops, to notify the men that the strike had been decided on. 
Wliile they were going through the shops a man was sent over after 
them to tell them that the drawbrldge was open, and to ask them 
to come and see if they could not get it closed. He ran over there, 
and sent some men out in a boat to close the bridge, — ^Mr. Hatch 
and Mr. Jefford, and two or three more. They closed the bridge, and 
he went back and told Mr. Saulpaugh that the bridge was closed. 
After the bridge was closed, he told Mr. Hatch to go up to Mr. 
Wright's office and get a lock, — a Yale lock, — and put it on there, 
so that the bridge could not be opened. Mr. Hatch went and got 
the lock and locked it on the bridge, so that they couidn't open it. 

Both Hatch and Jefford corroborated Knox with respect to the 
latter's statement that he sent them to close the bridge, and Hatch, 
further, as to the lock being procured at Knox's instance, and being 
placed by Hatch on the bridge. 

Another of the means allégea in the indictment to promote, carry 
out, effect, and exécute the conspiracy is (8) "by burning and de- 
stroying bridges, trestles, culverts, over which such trains necessa- 
rily and usually would pass." 

Trestle No. 2, Near Sacramento. 

The following testimony relates to the wreck of train No. i at 
trestle No. 2, near Sacramento : 

Mr. Baldwin, who saw the wreck of the delayed train No. 4 at 
trestle No. 2 about two hours after it occurred, testifled on direct ex- 
amination that the baggage and mail cars were ofC the track. When 
he says "baggage," it might hâve been express cars with the baggage. 
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One mail car was badly damaged; also a baggage car badly damaged; 
also two mail cars slightly damaged. Thèse cars were on the side, 
smashed over. Some of them had reached the water. He made an 
examination of the trestle. The engine apparently had gone prob- 
ably three or four car lengths before it went off the trestle. The 
trestle is about 300 or 400 feet in length. He found that the east 
end of it, espeeially the north side, was badly smashed in, as though 
the bridge had been weakened and smashed down ; the bents slivered 
up, the ties ail broken very much more on that end of the bridge than 
further along, right at once where the engine struck the bridge. The 
trestle was rery badly cmshed in on the east side, towards Sacra- 
mento, immediately where it joins the track, the embankment, two 
or three car lengths from where the engine lay in the water. Then 
the train lay ail along the trestle on to the embankment. The 
trestle, where it joined the embankment, was very badly slivered; 
there was only a pièce of about six or eight inches where the ties 
were solid enough to walk on. The trestle was ail crushed in below 
the ties at that corner. 

The testimony of Mr. Baldwin tends to show that the trestle was 
blown np, and that delayed train No. 4 was wrecked. I will not 
take up your time in reading to you ail the testimony introduced by 
the prosecution tending to show that the trestle was blown up by 
members of the American Eailway Union, and was a part of the 
conspiracy to obstruct and retard the mails, and restrain Interstate 
commerce, nor such testimony as has been put in by the défense con- 
tradictory of such design, or as to the participants engaged in such 
aflair, or as to being or playing any part in the policy or plan of 
the members of the American Eailway Union in carrylng on the 
strike between themselves and the Pullman cars. The détails of 
this unfortunate catastrophe, as told by the witnesses on the stand, 
are doubtless fresh in your minds. The testimony tends to show 
that a train was made up in Sacramento on July llth last for Oak- 
land, to be sent by the way of Darisville. It left Sacramento a few 
minutes past 12 o'clock, under charge of Conductor Reynolds, with 
Samuel Clark as the engineer and Danicamp for flreman. On the 
train was Postal Clerk J. A. Brown, in charge of the United States 
mail. Lient Skerrey and a number of United States soldiers were 
on the train for its protection, some of the troops being on the engine. 
The train consisted of four mail cars, baggage, passenger coaches, 
and a Pullman. About two miles west of Sacramento, in crossing 
trestle No. 2, the engine and four of the cars were thrown from the 
track into the slough. Clark, the engineer, and four soldiers were 
killed. The jurisdiction to try and punish the parties who were 
guilty of murder in this dastardly afCair belongs to the state. It is 
only for you to ascertain who were the parties to the conspiracy that 
bronght about this terrible resuit, that you may détermine who were 
responsible for the minor offenses involved in the stoppage of the 
United States mails and Interstate commerce. You will recall the 
testimony of the boy Sherburn, who drove the wagon carrying Wor- 
den and others ont to a point near trestle No. 2 just prior to the time 
v.67p.no.6— 48 
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the wreck occurred, and the testimony of Knoblauch, Beed, and 
Winney as to the déclarations and conduct of the parties who, the 
testimony tends to show, were sent ont by the American Railway 
Union along the line of the road, and for a purpose. What was that 
purpose? To guard the road, or to wreclî that train? It is for 
you to détermine. 

Another of the means alleged in the indictment to promote, carry 
ont, effect, and exécute the oonspiracy is (9) "by loosening, removing, 
and displacing the rails of the traclis of said rail road." 

Trestle No. 2, Near Sacramento. 

The following testimony relates to the track at trestle No. 2, near 
Sacramento : 

Mr. Baldwin, who testifled that he saw the wreck of delayed train 
No. 4 shortly after the catastrophe, testifled that he made a little 
diagram of the position of the rails. The north rail was swung OTer 
across the south rail. It apparently had been forced over, lit'ted 
over. He found there, right at the joint a nut, three washers, and 
two spikes. They were loose. 

Red Bluff. 

The following was testifled to as having occurred at Red Bluff: 

Joseph C. Day, roundhouse for^man for the Southern Pacific Com- 
pany at Red Blufî, testifled that the spikes and the bolts were pulled 
eut of a rail on the main line. This was between 1 and 2 in the 
morning of July Ist last He went to the coal bin, just a little 
ways from the turntable, to see if the coal bin was ail right, and there 
were four men right across the other side of the fence, working at 
the rail. They had shovels there. He went to the turntable, and 
stood there talking to the flreman, when the four men came down 
wlth those tools in their hands. They came right from the direction 
where the rail was tampered with. He could hear them working 
with shovels, scratching away dirt and covering it np. He was not 
there more than a couple of minutes. He went back to the round- 
house. He saw John Shade, John Salstrum, Robert Lang, and 
George Werhing coming from this direction. Mr. Shade had a claw 
bar in his hand. Salstrum and Lang had a shovel apieca He did 
not see anything in Werhing's hands. A claw bar is a long bar made 
in the shape of a claw, for drawing spikes. He examined that rail 
an hour afterwards, and found the spikes pulled from a rail and a 
half , the bolts taken from the flshplates and left lying on the ground. 
He put the bolts back himself. 

J. P. Heaney, called for the défense, who was at Red Bluff on the 
occasion detailed by the preceding witness, with référence to the 
displacing of the rail states that he may know John Shade, Sal- 
strum, long, and "Werhing, but he does not know them by name; 
that he is pretty sure that they did not belong to the A. R. U. at that 
time; that they had no connection with him there. 

Another of the means alleged in the indictment to promote, carry 
ont, effect, and exécute the conspiracy is (10) "by greasing the rails." 
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Red Bluff. 

The following testimony was given as to what transpired at Red 
Bluff with référence to greasing of rails: 

John Kelly, a flreman employed by the Southern Pacific Company 
prier to the strike, but who went out with the A. R. U., testifies on 
direct examination, as tothe part he took, with other members of 
the A. R. U., in greasing the rails north of Red Bluff, that on July 
Ist, at about 3 o'clock in the morning, he was about four miles north 
of Red Bluff; that he was greasing the track; that there were with 
him Bill Ray, Joe Hill, Clodtfelder, and Archie Montanya; that 
Montanya is a member of the A. R. U.; that he was on strike; that 
they went about four miles further than Red Bluff, and greased the 
track, coming towards Red Bluff, for about three miles. This was 
done with engine oil. Both rails were greased. They just rubbed it 
on. There is a down-hill grade from Red Bluff, going north, for 
about a mile, and then for about three miles it is up hill. It is a 
pretty steep grade. They got the oil with which they greased the 
rails from the roundhouse, — ^from the oil tanks. They had oil cans 
from the engines, and buckets with which to carry it. They got 
through greasing about 4 o'cloclc There was not any oil left in one 
of the tanks. 

The witnesses J. 0. Shepler, William Sheehan, and J. B. Hill ail 
deny that they participated in, or know anything about, the greasing 
of the rails as testiiied to by the witness Kelly. 

Another of the means alleged in the indictment to promote, carry 
out, effect, and exécute the conspiracy is (11) "by stopping trains 
upon railway crossings, and upon switches, and by forcibly refusing 
to allow such trains to be hauled from such crossings and switches." 

Sacramento. 

The following testimony was given as to what took place at Sac- 
ramento with. référence to obstructing one of the railway crossings: 

G. A. Newton, night yardmaster for the Southern Pacific Company, 
called for the United States, testified on direct examination that the 
three main tracks leading into the Sacramento dépôt were blocked 
with trains and engines from the Ist to the llth of July, — blocked 
east, west, and south. One of the tracks leads in ofl the Western Di- 
vision, called "South"; one leads off the Sacramento Division, called 
"East"; one leads in from the California Pacific, "West," — ^that is 
called the "California Pacific Division." Thèse tracks lead both in 
and out. The roundhouse is situated north of the dépôt. There are 
several tracks leading from the roundhouse to the main track. There 
is one track direct to the roundhouse from the main track, that one 
can go to the roundhouse straight from, without doing any switching. 
There is another track that one can swltch in off the main track, and 
there are several switches to throw to get to the roundhouse. Ail 
of thèse tracks were blocked between the Ist and llth of July. By 
"blocked" he means trains and engines were on the tracks. The 
engines were dead; they had no steam in them. Some of the trains 
were made up, and some of them, that were coming into the yard, 
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that were stopped on the main tracE. On Sunday, the Ist of July, 
the yard was in such a condition that trains could not pass through 
the Sacramento dépôt east or west. He knows the exact condition 
of the tracka on the Ist of July last The main track from the west 
had, on the crossing leading to the roundhouse, No. 4 engine, just 
about to enter the crossing to go to the jroundhouse. Then there 
was an engine that came in on No. 69, on the 29th of June. Botli 
pilots came together right on the crossing. That blocked the main 
track to the roundhouse and another track, that we used to let freight 
trains up and down on, called the "old main track." Crossing Wash- 
ington, which is on tlie other side of the river, in Yolo county, the 
coaches, the smoker, and the mail car and the baggage car stood 
there in Washington. One of the coaches was shOTed part of the 
way in on a siding, and the other coaches run down against it. That 
blocked that track. On the Western Division there were some 
three or four freight and passenger trains down on the main track, 
mixed up, part on a siding and part on the main track. On the 
Sacramento Division the cars were sandwiched in every way, — offthe 
track and on the track, coaches among sleepers, and fruit cars, and 
everything else. That made the blockade complète. As night mas- 
ter he has control of the movement of ail trains and engines in the 
Sacramento yard. 

The testimony of Greenlaw, Oompton, Knox, and others is to the 
effect that they had nothing to do with this obstruction, and that 
the American Eailway Union did not countenance, nor was in any 
way responsible for, it. 

Another of the means alleged in the indictment to promote, carry 
out, effect, and exécute the conspiracy is (12), "by compelling the 
employés of said railroad company to leave their trains, shops, and 
the work of said company while in the performance of their duties." 

Oakland. 

The f oUowing testimony relates to what occurred at Oakland : 
O. F. Hall, gênerai foreman of the railroad shops at West Oak- 
land, called for the United States, testiflied on direct examination 
that men in his shops were prevented from doing any work. He 
cannot name any of the parties who prevented his men from working, 
but they had a machinist working in there, with a helper, and they 
were t£±en out by a crowd that came in there. He could not now 
recognize any of the faces of the crowd. The same witness further 
testifled that the crowds that came in took out the men that they 
had to work there, — pushed them out of the shops, — they took hold 
of them with their hands and shoved them out Cannot name or 
designate or identify any men who were forced out of the shops, who 
were forcibly prevented from working. Cannot identify the men by 
their employment in the shops. This was on the 4th of July. He 
saw four men pushed out. He saw the stationary engineer taken 
out He was surrounded by a gang that were forcing him ont, — 
telllng him to get out They put their hands on him. Referring to 
the persons who thus prevented the men in the shops from working, 
the witness stated that one would not see the same parties there 
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every time. In the forenoon there were probably 150 or 200 men. 
In the afternoon, about 4 o'clock, he should judge about 300 came 
in, and so it was. There were small bodies coming in frequently. 
Thèse crowds were composed partly of strikers, — he would not say 
largely. 

Eed Bluff. 

The following testimony relates to what occurred at Red Bluff: 
William H. Jones, agent and train master of the Southern Pacific 
Company at Eed BlufE, called for the United States, testifled that 
on the 4th of July he did not remain in the continued occupancy 
of the telegraph office at Eed Bluff. The telegraph oiïice is his office. 
It is under his charge. It is the railroad ofiice, the railroad wires 
doing the business of the railroad company. Mr. Clodtfelder and 
Mr. Demmick took possession of the office, and ordered him and Ma 
operator out. This was at 9:30 of the morning of the 4th of July. 
He asked them what for. He was told, "We hâve decided to close 
this office, and we want you to get out," and they locked it up. He 
immediately had the operator eut out the instruments, and locked 
the office and left. Both Demmick and Clodtfelder are operators, 
and hâve run both stations. They were on the strike at the time. 
Before the strike they were brakemen. He regained possession of 
the telegraph office at 6 o'clock in the evening. They, Clodtfelder 
and Demmick, opened it for their own use at about 1 o'clock. He 
was notifled that he could corne back to the office. Mr. Harper, an- 
other brakeman, — a striker, — also a leader, notifled him that they 
had opened the office for their own beneflt, or their own use, and he 
could corne there and see nothing was disturbed. He did so. He 
went down after about half an hour. Mr. Demmick and Mr. Clodt- 
felder, Mr. Shepler, Mr. Heaney, came in at one time. Those that 
remained there ail the time were Clodtfelder and Demmick. They 
used the office. His operator was telegraphing for them. The lines 
were working, and they were using the keys. Clodtfelder and Hea- 
ney both told him he could hâve possession of the office. Then he 
took possession. The night operator cornes on at 6 and they took 
possession of the office until probably half past 9 or 10 of the even- 
ing, when another gang came in and said they had decided to close 
the office, and out they went. The other gang were Frierson and 
Eoller. Both were brakemen. They were on strike. He thinks 
there were others there with Frierson and Eoller at that time. 
There were about 17 there after the station train had left for Sac- 
ramento, — about 15 or 17. He does not recollect who was there 
particularly, but those two men came to the office. They said: "We 
hâve decided to close your office." He asked, "For what reason?" 
They could not give any reason at first. They went out and con- 
Bulted together, several of them, outside on the platform. They 
held a meeting. They came back, and he said, "Hâve you decided 
why you are going to close me up?" or "that you are going to close 
me up?" They said, "Yes, we are going to close you up for the same 
reason that you were closed this morning." That is ail the reason 
Ihey gave. 
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J. C. Shepler, called for the défense, admits that the telegraph? 
office was taken possession of by the men wlio were ont on strike 
that day, and that he may hâve been there while it was in the ex- 
clusive control of those men, but he dénies that he, with others,, 
put Jones ont, or told him he had to get ont 

Finally, the indictment charges that it was sought to promote, 
carry eut, effect, and exécute the conspiracy "by using ail such 
other forcible means as to them should seem expédient to prevent 
for an indeânite period the use of the said railway for the trans- 
portation of the mails of the United States and interstate com- 
merce." 

Ked Bluff. 

The following testimony relates to Bed Bluff: 

Miller Hooks. 

John Kelly, previously referred to as one who went ont on the 
strike at Red Bluff, and who had been previously employed by the 
Southern Pacific Company as a flreman, called as a witness for 
the government, testifled on direct examination that he recollects 
train No. 15 coming into Red Bluff about half past 4 (of July Ist 
last). The train was prevented from going on. The bolts were 
taken ont of the Miller hooks. He only noticed Will Ray, Richard 
Roe (Joe Hill) engaged in doing this, and he was there himself. 
He noticed what they were doing. Thèse men whom he has men- 
tioned were members of the A. K. U. They were among the strik- 
ers. They took the bolts ont of the Miller hooks, so that they 
could not pull the train, and marked them ail, and put them in 
a sack. 

Joseph B. Hill, the person referred to in the testimony of the 
witness Kelly, just quoted, was called for the défense, and stated 
that he was présent when the Portland express came in; that he 
did not see any safety chains or brake chains taken ofl, nor did he 
see any one at work taking off bolts or nuts from that train. He 
States, however, that ail this could hâve been done without M» 
knowing it; that there was quite a crowd around the station at the 
time the train came in. He states that he did not see Ray there, 
nor Richard Roe. 

Dunsmuir. 

The following testimony relates to Dunsmuir: 
Ejected from Teleeraph Oifice. 

James Agler, superintendent of the Shasta Division, from Red 
Bluff to Ashland, Or., called for the United States, testifled as to 
his being dispossessed from the telegraph office at the station a» 
follows : That he has a telegraph office at the station at Dunsmuir; 
that on the éth of July, from 10:30 until 12:15 p. m., he was dis- 
possessed. After detailing how a crowd of 30 or 40 strikers rushed 
into the office, the witness states that Conductor Seyler was the man 
who did the talking. He said : "We are in hère, and we hâve got 
to hâve this office." He (witness) said: "I don't see how you can 
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do this." Seyler replied: "We hâve got to hâve it" That it 
looked a little shaky. Agler told the dispatcher: "You had better 
go home. It seems they want the oflSce, and I guess they are 
going to hâve it." He went out. Agler passed out, and went up- 
stairs to the résident engineer's office, and was upstairs there 25 or 
30 minutes. The witness then goes on to state who was there, 
and whether those persons had been in the employ of the railroad 
Company. To the question, "Q. Were thèse men who came Into 
your olHce at that time then in the employ of the Southern Pacific 
Company?" he answers, "A. No, sir; they were not Q. Of what 
class was the crowd made up? A. Employés; train men, car men, 
machinists of ail the différent departments. There was a large 
crowd of them. A Juror: Q. Men who had been in the employ 
of the Company? A. Yes, sir. Q. They were not at that time? 
A. No, sir." The witness further states that after going upstairs 
he saw thèse people get the engine No. 1,762 out of tiie round- 
house, which pulled the irregular train out of Dunsmuir. At 12:15 
he was notifled by them that they were ready to turn the oflflce 
back to him. He thereupon went to the office. At 12:20 they 
pulled out. 

Dunsmuir. 
The f ollowing testimony also relates what took place at Dunsmuir : 

Irregular Train from Dunsmuir to Sacramento. 

The same witness (Agler) testilies as to this irregular train sub- 
stantially as follows: That on the 4th of July a train went from 
Dunsmuir to Sacramento. Did not know who ordered it out. Saw 
the engine getting out Saw the train made up. It was not a 
regular train. Had an engine and two cars. The instructions from 
the railroad officiais concerning the movemcnt of trains came to 
no other person than himself. He states that he received no in- 
structions from his superiors in the Southern Pacific Company 
concerning the movement of this train. The train went without 
his authority. Witness knew a good many men that went on that 
train. Some 45 left Dunsmuir on it. He saw one Seyler, Little- 
field, Walthers, Eoberts, Price, Parrish. Thèse men had been em- 
ployés of the railroad company up to the 28th of June. H. L. 
Walthers was running the engine. Conductor Seyler seemed to be 
in charge of her. He noticed guns in the car. He had a con- 
versation with Seyler just before the train pulled out. He explained 
to him that the coach and engine that was càrrying Mrs. Stanford 
from Red Bluff to Dunsmuir had the right of way, and that he did 
not want him to leave there with a train that he had no right 
ta Seyler replied, "We hâve received a message from Sacramento 
and must go there, and are going." Then they pulled out. 

In this connection it might be well to refer to the f ollowing tele- 
gram, Exhibit No. 687, which reads: 

"Jnly 4, 1894. To H. L. Walttiers, Dunsmuir, Cal.: One tbousand eavalry- 
men and mlliblamen hère. Corne with whole outfit hy train, without orders, 
at onca H. A. Knox." 



760 FEDEEAL REPORTER, VOl. 67. 

It will be noticed that this telegram is dated on the same day 
that this irregular train in charge of Walthers left Dunsmuir. 

Walthers, who was called for the défense, admits that on the 
moming of July 4th a message arrived in Dunsmuir, purporting 
to hâve come from Mr. Knox at Sacramento, asking tie men to 
come down, — asking their assistance, — to corne to Sacramento. Wal- 
thers testifled as follows: 

"The message was read t» ail those présent, members and outsiders, roeu 
and employés In gênerai, and they ail slgnlfied thelr intention of golng. They 
ail said they would go, and they left in a body, went down there, prepared 
an engine and ooach, met the mail agent, and told him we were going to 
Sacramento. I could not state positively whether we asked him to go with 
us, or whether he put the question." 

He States that they had a number of guns on the train, — perhaps 
35. He States that the train was running without any orders at 
ail. There were no orders from the company to run the train. He 
further states that he does not think Mr. Agler could hâve stopped 
his train. 

M. C. Roberts, who was the secretary of the American Railway 
Union at Dunsmuir, of which Walthers was président, testifies to 
substantially the same facts aa Walthers. 

You will also recall that there is testimony with référence to an 
irregular train from Truckee to Sacramento, which arrived at the 
latter place about July 4th; and another from Lathrop to Sacra- 
mento, on the night of July lOth. You wUl observe that, so far, 
I hâve not alluded to the testimony tending to show acts committed 
by the défendants at Palo Alto on the 6th of July, although the 
indictment brings that place within the range of such testimony 
as I hâve referred to tending to show the means to be employed 
in carrying out the conspiracy. I hâve, however, deferred référ- 
ence to this testimony until we reach the considération of the 
overt acts charged to hâve been committed by the défendants, when 
such testimony may then be considered in the double aspect, name 
ly, as tending to show, not only the overt acts required to be es- 
tablished by the statute, but also as tending to show the means 
whereby the conspiracy was to be carried out 

I hâve now directed your attention to the testimony which it is 
claimed by the prosecution tends to establish the means whereby the 
conspiracy was to be promoted, carried out, elïected, and executed; 
that is to say, it is claimed that such means were, in fact, used, and 
were part and parcel of the conspiracy; that the acts conceming 
which testimony has been given were unlawful acts, which entered 
into and became part of the crime of conspiracy to prevent the use of 
the Southern Pacific Eailways in this district for the transportation 
of the United States mails and Interstate commerce. I hâve, however, 
not attempted to exhaust the testimony presented for the prosecution 
and défense, nor are you to conclude or assume that, in your délibéra- 
tions upon thèse matters, you are confined to the testimony referred 
to by me. I hâve merely attempted to classify the gênerai features 
in such a way that you may be able to apply the law, as I shall give 
it to you, to the facts as you may flnd them. It is for you to déter- 
mine beyond a reasonable doubt, not alone from the testimony I 
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haTe alluded to, but from any and ail parts of the évidence, whether 
any one or more of such acts as hare been referred to was or were, 
in fact, committed; and, if you sbould so détermine, wbether any one 
or more of them was or were the means conspired to be used to pro- 
mote, carry ont, effect, and exécute tlie object of tbe conspiracy, as 
charged in the indictment For, after ail, the real question is not 
whetiaer thèse acts were, in fact, committed, but whether thèse acts, 
or some of them, was or were the means to be used to carry out the 
conspiracy. You will observe that it is not necessary, to establish 
this élément of the conspiracy, that you should find that ail the 
means charged were to be used in carrying out its purpose. If you 
find beyond a reasonable doubt that there was a conspiracy to com- 
mit the offense charged, it will be sufScient if you also find beyond a 
reasonable doubt that one of the acts charged was to be the means 
for carrying out and executing that conspiracy. We hâve now ar- 
rived at a stage of the case wbere we may properly refer to the law 
applicable to the conditions which it is claimed prevailed during the 
occurrences now under considération. With the merits of the con- 
troversy between the railroad company and its employés you bave 
nothing to do, except in so far as the facts relating thereto may fur- 
nish évidence as to the actual parties engaged in violating the laws of 
the United States. Moreover, it is no défense in this case to say 
that the railroad company obstructed and retarded the passage of 
the mails, or entered into a conspiracy in restraint of trade and com- 
merce. If the railroad company violated the law, it should be pun- 
ished, but we are hère now charged with the sole and only duty of 
determining whether thèse défendants at the bar hâve been engaged 
in a conspiracy as charged in the indictment; and the testimony to 
which I hâve referred, bearing upon this question, suggests certain 
questions of law, to which I will now direct your attention. 

The testimony tends to show, as you will remember, that the boy- 
cott of the Pullman cars was declared by Debs at Chicago on June 
26th, to take effect at noon on that day. It did not, however, take 
effect at Sacramento until about midnight or early on the morning of 
the 27th, and its first opération in this district appears to hâve been 
to stop train No. 84 at Sacramento, due to leave there at 10:25 in 
the morning, for Oakland, by the way of Tracy. This train, when 
regularly made up, carries a Pullman car which cornes from Chi- 
cago to Sacramento on train No. 2. The Pullman car is destined 
for Los Angeles, and is carried from Sacramento to Lathrop, where 
it is attached to the train for Los Angeles. The members of the 
American Kailway Union at Sacramento refused to handle this car, 
by reason of the boycott declared by Debs at Chicago the day before. 
This train carried the mails. Knox, speaking of this train, says: 

"They [meanlng the railroad officiais] refused to aUow the englne to go 
Wlthout the Pullman car on. We trled to induce Mr. Wright to let her go, 
laecause It waa a mail train, and we dld not want to be parties to holding the 
mail. He refused." 

He says further: 

"That train stood there untll leaving time, when It started to pull out, 
«.nd perhaps pulled four or five car lengtbs out, and some one ran down out of 
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the Office and turned the plug on the Mnd end of the air hose, and stopped 
the train. Sbe was backed up to the dépôt, and stood there for a couple of 
weeka." 

A mail train is a train as usually and regularly made up, includ- 
ing, not merely a mail car, but sucli other cars as are usually drawn 
in the train. If the train usually carries a Pullman car, then such 
a train, as a mail train, would include the Pullman car as a part 
of its regular make-up. The obligation which the railway company 
is under, as a common carrier, to .employ such resources as it can 
command in the transportation of passengers, mails, express, and 
freight, without imnecessary delay, is one thing. The claim that the 
employés of a railroad company hare the right to say what cars shall 
constitute a train is quite another thing. It is not for the em- 
ployés of the railroad company to say whether a Pullman car shall 
constitute part of a mail train or not 

In the case of U. S, v. Clark, in the district court of the United 
States for the Eastern district of Pennsylvania (23 Int. Eev. Rec. 
306, Fed. Cas. No. 14,805), the défendant was one of a number of 
persons who assembled at the dépôt of the Lehigh Valley Railroad 
at South Easton, Pa. On the arrivai of the mail train at the dépôt, 
the défendant, who had no connection with the train, said to persons 
having charge of it that the mail car could go on, but not the rest of 
the train. The défendant afterwards got on the train, and, with 
others, placed it on a siding, where it remained for several days. 
Judge Cadwallader, in charging the jury upon thèse facts, said: 

"The défendant Is charged with retarding the transportation of the mail. 
* • * The mail, In point of faet, was retarded, as the postmaster testifles, 
two or three days. The occurrence whlch retarded It, according to the tend- 
ency of the proofs, was that several persons were assembled at the dépôt 
at Easton for no lawful purpose, and that one or more of them declared that 
the mail might go, but the passenger train should not They uncoupled 
the mail, and afterwards coupled it, for the purpose of carrying it, as they 
dld, to a siding. If that was the fact, and their purpose was to retard the 
train which transported the mail, It matters not, in point of law, whether 
they were or were not willing that the mail car or baggage car or the par- 
tlcular vehlcle carrying the mail should go." 

The learned judge then quotes with approval the opinion of Judge 
Drummond of Chicago upon the eubject, as follows: 

"In relation to the transportation of the mails by means of railroads, it Is 
true that it appears by the évidence in this case that ttiese défendants were 
wllllng that the mail car should go, but it must be borne in mind that the 
mail car can only go in suoh a way as to enable the railroad to transport 
the mail where there are other cars to accompany it It is not practicable, 
as a gênerai thing, for a railroad to transport a mail car by itself, because 
that would be attended by serions loss; so that, while nominally they permit 
the mail car to go, they really, by preventing the transit of other passenger 
cars, interfère with the transportation of the mails." 

The law as thus declared by two learned judges many years ago 
is the law to-day. Apply tliat law to this case as you flnd the facts 
to be in relation to train No. 84 at Sacramento on June 27th; and 
also to train No. 2 at Sacramento on June 29th; and train No. 4 at 
Sacramento on June 28th, 29th, and July 3d, 4th, and llth; train 
No. 69, from Eed Bluff to Sacramento, on June 29th, stopped at 
Broderlck; train No. IC, from Portland to San Francisco, stopped 
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at Dunsmuir, June 28th; train No. 15, from San Francisco to Port- 
land, stopped at Red Bluff, July Ist; train No. 42, Santa Rosa to 
South Vallejo, stopped at South Vallejo, July 12th; train No. 19, 
from San Francisco to San José, July 5th; train No. 13, stopped at 
Palo Alto, July 6th; train No. 33, known as the "San Ramon Train," 
stopped at Sixteenth street station, Oakland, July 3d; and train No. 
1, known as the "Santa Cruz Narrow-Gauge Train," at Alameda pier, 
July 4th. I do not understand that the testimony tends to show that 
there was any mail or express on the three local trains stopped in 
the Ticinity of tower No. 2, West Oakland, on July 4th. 

It is contended on behaJf of the défense in this case that the 
boycott declared by the American Bailway Union on June 26th, and 
the strike declared on June 29th, were in themselves lawful. The 
logical effect of this contention would be that, if any unlawful acts 
were committed during the pendency of the boycott and strike, they 
should be separated from thèse gênerai and admitted acts of the 
American Railway Union. This feature of the case calls for the 
most caref ul considération of the law as declared by the courts. 

In Thomas v. Railway Co., 62 Fed. 803, Judge Taft, in the United 
States circuit court for the Southern district of Ohio, determined 
that the boycott of Pullman cars, as it was enforced in Ohio, was 
unlawful. The facts in that case were substantially the same as 
m this case. He said: 

"The employés of the railway companies had no grievance against their em- 
ployers. Handling and hauling Pullman cars did not render theîr services 
any more burdensome. They came Into no actual relation with Pullman 
in handling the cars. He paid them no wages. He did not regulate their 
hours, or in any way détermine their services. Simply to injure him in hls 
business, they were incited and encouraged to compel the railway companies 
to withdraw custom from him by threats of quitting their service, and actu- 
ally quitting their service. This Inflicted an Injury upon the companies that 
was very great, and It was unlawful, because it was wlthout lawful excuse. 
AU the employés had the right to quit their employment, but they had no 
rlght to combine to quit their employment, in order thereby to compel their 
employer to withdraw from tlie mutually profitable relations with a third 
person, for the purpose of Injuring that third person, when the relation thus 
sought to be broken had no effect whaterer upon the character or reward of 
their services. It Is the motive for quitting and the end sought thereby 
that makes the Injury Involved unlawful, and the combination by whlcli it is 
effected an unlawful combination. The distinction between an ordinary, law- 
ful, and peaceable strike, entered upon to obtain concessions in the terms of 
the strikers' employment, and a boycott, is not a fandful one, or one which 
ueeds the power of fine distinction to détermine which is which. Every laboring 
m.in recognizes the one or the other as quickly as the lawyer or the judge. The 
combination under discussion was a boycott Boycotts, though imaccom- 
pauied by violations or intimidations, hâve been pronoimced unlawful in every 
State of the United States where the question has arisen, unless it be Minneso- 
ta. They are held to be unlawful in England. * * * But the illégal character 
of this combination with Debs at its head and Phelan as an associate does 
not dépend alone on the gênerai law of boycotts. The gigantic character of 
the conspimcy of the American Uailway Union staggers the imagination. 
The railroads hâve become as necessary to life and health and conil'ort of 
the people of this country as are arteries in the human body. and yet Del)H 
and Phelan and their associâtes proposed, by inciting ail tUo euiployôs of 
ail the rallways In the country to suddenly quit their service, wiihimt nny 
dissatisfaction with the terms of their own employment, to ij;iraly7.(' uitcrly 
ail the traffic by which the people live, and in this way to coniifl i'iillin.-ni, 
for whose acts neither the public nor the vailway coiiîiiunu's nu- in lii.' .;;_:. i- 
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est degree responslble, and over whose acts they can lawfully exercise no 
control, to pay more wages to hls employéa. The merlts of the controversy 
betweea Pullman and bis employés bave no bearlng wbatever on tbe legality 
of tbe comblnatlon effeeted tbrough tbe American Rallway Union. The pur- 
pose, sbortly stated, was to starre tbe rallroad companles and the public into 
compelling Pullman to do somethlng whlcb they bad no lawful rlght to 
compel bim to do. Certalnly tbe starratlon of a nation cannot be a lawful 
purpose of a comblnatlon, and it Is utterly immaterial whether the purpose 
is effeeted by means usually lawful or otherwlse. More tban this, the com- 
blnatlon Is In the teeth of the act of July 2, 1890, whlcb makes It an ofFense 
to restrabi Interstate commerce." 62 Fed. 821. 

In U. S. V. EUiott, Id. 801, Judge Thayer, in the United States 
circuit court for the Eastern district of ICssouri, states the law in 
the foUowing language: 

"A comblnatlon whose professed objeot Is to arrest tbe opération of rail- 
roads whose lines extend from a great oity into adjoining states untll sucb 
roads accède to certain demanda made upon them, whetber sucb demands 
are In tbemselves reasonable or unreasonable, just or unjust, Is certalnly an 
unlawful conspiracy in restralnt of commerce among the states. Under tbe 
laws of tbe United States, as well as at common law, men may not conspire 
to accompllsb a lawful purpose by unlawful means. Pettibone v. U. S., 148 
U. S. 197, 13 Sup. et. 542; Corn. v. Hunt, 4 Mete. (Mass.) 111." 

In Arthur v. Oakes, 11 C. G. A. 209, 63 Fed. 324, Mr. Justice Har- 
lan of the suprême court of the United States, sitting in the circuit 
court of appeals for the Seventh circuit, states the law in the follow- 
ing terms: 

"It seems entirely clear, upon authority, that any comblnatlon or conspiracy 
upon the part of its employés would be unlawful wbich bas for Its object to 
cripple the property in the hands of the recelTers, and to embarrass the op- 
ération of the railroads under their management, and thereby disabling or 
rendertng unflt for use englues, cars, and other property In their hands, or 
by interfering wlth their possession, or by actually obstructing their control 
and management, or by using force, intimidation, threats, or other unlawful 
methods against tbe receivers or other agents, or against employés remaining 
In their service, or by using like methods to cause the employés to quit, or 
prevent or deter otbers from entering the service in place of those leavlng 
it. Oombinations of that character disturb the peace of soclety, and are 
mischievous in the extrême. They Imperil the interests of the public, wbich 
may rigbtfuUy demand that the free course of trade shall not be unreasona- 
bly obstructed. They endanger the Personal securlty and personal liberty of 
indivlduals who, In tbe exercise of their Inaliénable privilège of cboosing the 
terms upon wbicb they shall labor, enter and attempt to enter the service of 
those against whom sucb oombinations are specially almed." 

The right of labor to organize for its own beneflt and protection, 
as I hâve before explained to you, is a substantial right, wUch the 
laboring class is entitled to enjoy to the greatest extent consistent 
with the rights of others. The limitation is that in the exercise of 
this right the property and rights of others must be respected. It 
remains for you to apply this law to the facts in the case at bar. 

I will now direct your attention to the overt acts chargea against 
thèse défendants. 

Oyert Acts of Défendants. 

George Comwall, an engineer on train No. 13, going down towards 
San José, and No. 6, coming up, on the 6th of July, testifled to what 
occuned at Palo Alto as follows: That he was the engineer ort 
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train No. 13 on the 6th day of Julj last; that they took No. 6'a 
time in coming back. It was express train No. 13, from San 
Francisco. It went down as far as this side of Santa Cruz cross- 
ing. They carried the mail and had a mail car, He saw some 
mail on the train. ♦ • • They stopped at ail the main points go- 
ing along. Left San Francisco at 3 :15, he thinks. He returned to- 
wards San Francisco. He backed up a train to Lawrence's Station. 
He ran around it, got on the other end, and pulled it back. Going 
down, the mail car was on behind; when he was coming back it was 
in front, next to the engine. He backed up from Lawrence's 
Station towards Palo Alto station, at the switch there. Beached 
Palo Alto Bomewhere about 5 o'clock. It was after 5, pretty near 
6, when he got back there. He don't recollect exactly. The mail 
had not been taken ofE the train before it reached Palo Alto. At 
Palo Alto they stopped, uncoupled, and went in on the turntable 
track. He knows Clark, Eice, Mayne, and Cassidy. * * * He first 
saw some of them on his engine. This was at Palo Alto. He went 
in to turn around on the turntable. He got about half way turned 
around, and was saying something to the brakeman, — he forgeta 
what it was, — when Mayne said : "Never mind those fellows. AVe 
will take charge of this engine." Then Mayne began to shake the 
grates, and was going to open the blow-off cock. He could no* get 
it open unta he loosened the nut undemeath. He was trying to 
loosen it with a coal pick. Cornwall told him: "Don't break it off. 
Take the monkey wrench and unscrew it." Eice gave him the 
wrench, and told Mayne to go under it, as he knew more about it 
than he did. Mayne then went under. Thèse men let the water 
out of the tank; shook the fire down. Mayne tried it, but thinks Eice 
did most of the shaking. Mayne was on the engine. He said he 
would take charge of her, and commeneed shaking the grates. Com- 
waU was saying something to the brakeman, and he said: "Never 
mind them. We will take charge of this engine." Cornwall looked 
around, — that was the first time he saw them, — and he saw three 
or four of them there, and seven or eight on the ground; seven or 
eight ail together. He saw Rice, Cassidy, and Mayne. He knows 
a man named Clark, but is not acquainted with him, much. Believea 
he knows him by sight Could not swear whether Clark was there 
with those men or not. The hose was uncoupled. One side was 
uncoupled by Cassidy; the other side, he could not say. The hose 
was uncoupled between the tank and the engine. The effect of un- 
coupling that hose was to let the water ail out of the tank if the 
Talve was open on top. * * * It is necessary to go under this 
engine to unscrew the nut. He handed Mayne the wrench, and saw 
him go under. The turntable was then turned half around. Corn- 
wall wanted them to turn it around, that he might clean the flre 
out of the ash pan, so that it would not bum the grates. Some one 
did turn it around, and he ran her over the pit where they put out 
the ashesî. Then the boys went up to the other engine, and, as 
everything was aU quiet down there, he put his coat on, and went 
up too. He had a talk with Mayne about the mail. He called Mm 
to one side and spoke to him. He said: "Mr. Mayne, aren't you 
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afraid you will get into trouve by stopping the mail?" Mayne said: 
"Damn the maû. You ain't got no mail." Comwall said: 'TToti 
hâve flred on this train long enough to know we do carry the mail 
ail the time." And then Mayne went away, and that is the last 
Comwall saw of him to speak to him. • ♦ • There is very sel- 
dom a Pullman car on that train. His engine was killed at that 
time. After thèse men left his engine, they went up to Mr. Minatt's 
engine and killed that one. He saw what was going on there. He 
saw her blowing off, and some one backed her on a split switch in 
front of the ticket oflSce, and blew the steam right into the ticket 
•oflSce. The back drivers were partly off. It would take flve min- 
utes to get her on, if they had another engine there to do it. Could 
not see who was on the Minatt engine from the time it was moved 
from its position. There was too much steam. He could not say 
that thèse same men were there. Supposes they were. He believes 
he heard some of them say: "Corne on. Let us go up to the other 
engine." * * • On cross-examination the witness stated that he 
did not tell those men that they were interfering with the United 
States mail train when he was on the turntable there, for the rea- 
son that there were so many around there he did not think of it 

* * • Nothing said, to his knowledge, at the time that engine 
was killed, with référence to its being a mail train, by either party. 
It had a mail car on, though, and mail in it going north and south. 

* * * This conversation that lie had with Mayne was close by 
the dépôt, on the other side of the track. He^called him to one 
side, close by where Minatt's engine was. No one else heard it. Is 
sure that no one else heard it. That is the only conversation he had 
with him. Did not hâve a conversation with him to this effect, in 
which he said: "Aren't you afraid you will get into trouble about 
stopping the mail ?" Mayne said : "No. I did not know there was 
any biail on the train, and, if there was, it is pretty late in the day 
to tell me." ♦ • • Thinks there were more than four there. 
About seven or eight. Somewhere in that neighborhood. He had 
one brakeman and a flreman. He thinks he was helping tum 
around. He did not offer any résistance to them. They came on 
him so quickly that he did not think about much of anything. 

"W. R. Sowers testifled that he was a brakeman in the employ of 
the Southern Pacific Company. That he was such on the 6th of 
July last. That he was on Conductor Gould's train as brakeman. 
Saw what happened to the engine of that train run by Cornwall. 
When they came into Palo Alto, coming back as No. 6, he eut the 
«ngine off from the train and took it over to the turntable, and started 
to turn it. He had the engine half or a third tumed around, when 
there were flve or six différent parties came from over the field, — ^flve 
or six différent men. They were ail together, as close as they could 
be, coming towards the engine. They came over and proceeded to 
Mil the engine. One of the gentlemen in the crowd spoke to him 
and said: "You don't need to turn it any further. You remain in 
Palo Alto over to-night. You hâve run far enough to-day." Does 
not know who that man was. He was a tall gentleman, with a 
black mustache. He would know any of the gentlemen that were 
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with them at that time by sight, but not by name. (The défendant» 

Mayne and Cassidy being directed to stand up, the witness identifled 
them both.) After one of thèse men told him that he need not tant 
the engine further, but that he could remain in Palo Alto, the light- 
headed gentleman (Mr. Cassidy), who was on the left-hand side of 
the engine, and had something in the way of a hammer or monkey 
wrench, assisted to uncouple the hose between the tpndér and 
engine. He could not see who was on the other side. Did not no- 
tice who was in the cab. Mr. Mayne was in the cab, but what he 
was doing the witness does not know. He could not see unless he 
got into the cab. There were a couple of others in the cab at that 
time. Nothing else occurred, that he knows of, outside of uncou- 
pling the hose between the tender and the engine, letting the water 
ont, and blowing the steam off. Saw the steam escaping. Water 
escaped from the boiler. That engine was killed at that time. The 
lire was shook down. He supposes it was ail out. * * • Mr. 
Mulder was in the cab before thèse men reached the cab. Mulder 
was helping to turn the engine. Mulder was on the opposite side 
from where he was. After they killed the engine, thèse men went 
from his engine over to Palo Alto station. • • * They were 
going at a moderate little trot They were not running very fast, 
or anything like that. * • * Is acquainted with the signais that 
are used on passenger trains. This was a regular train. 

Peter Mulder was fireman on the engine of which Cornwall was 
engineer. He was présent when. Cornwall's engine was killed, but 
he is unable to identi^ the défendants as being the persons wha 
assisted in killing the engine. The material parts of his testimony 
are as follows: Having retumed as far as Palo Alto, they stopped 
the train, uneoupled, backed it on the turntable, to turn the engine 
around, because she was headed the other way, and they were go- 
ing to San Francisco. As soon as the engine stopped on the turn- 
table, he got off the engine, to help push the engine round. • • • 
He was alone on the back end. He don't know whether any more 
were on the forward end with Long, or not. The engine was be- 
tween them. Just as he put his shoulder to the Içver to push it 
around, he saw some men coming from the back end of the engine 
towards the engine. They were walking pretty fast Some were run- 
ning a few steps. Some of them went up on the engineer's side of the 
engine; some of them stayed behind the engine. One of them turned 
open the air pipe under the engine while he was pushing around. 
He looked round and saw the air was blowing out of the hose. 
He stepped up and shut it off. Some one says, "God damn, leave 
that alone." With thçit this person opened it again, and Mulder 
went up on the engine. They pushed the engine partly around a 
little ways. Mulder got up on his seat, and sat down to see what 
was going on. Cornwall, the engineer, at the time he (Mulder) got 
up, was sitting on the seat box. • * • The engine was killed. 
Saw the squirt hose used. One of the men said to him, "Turn that 
squirt hose on." Mulder said, "liQ, I will hâve nothing to do witb- 
this," and with that he reached by him and turned it on himself. 
They opened the door of the flre box, and squirted the water over 
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the fire, and killed it. They had already shaken tHe grates a little, 
although the fire was not altogether shaken down. Thia person was 
trying with a pick to open the blow-off cock, and the engineer told 
him it could not be opened that way; he would hâve to take a 
wrench and go underneath and loosen the nut before he could turn 
it. The engineer handed him a monkey wrench. One of the men 
went underneath and loosened the nut, and they blew the water ont 
of the boiler and out of the tank. There were engaged in that work 
at leaat six, if not seven. He thinks there were seven, — three be- 
hind the tank when he left there, and four in the cab when he got 
up there. 

T. J. Long was also a brakeman on the train pulled by Cornwall's 
engin e. He accompanied the engine to the turntable, to assist in 
tuming it around. He saw the killing of the engine, but is unable, 
like Pireman Mulder, to identify the défendants, or to distinguish 
the part they took in the disabling of the engine. He noticed some 
of the men coming down in the train with hiro- He recognizes Cas- 
sidy as being a member of that party. Cannot say as to Mayne, 
nor as to Eice and Clark. 

0. B. Grould was the conductor of the train whose engine, of which 
Oornwall was engineer, was killed. He states that he left San 
Francisco on July 6, 1894, at 3:05, on train No. 13. The time was 
2:20, but they waited for troops to take to San José. It was a 
mail train, having a mail car. He had baggage and express and 
mail, smoker, and, he thinks, two or three coaches. He had no 
Pullman cars, — no Pullman sleepers. He went as far as Santa Clara 
Crossing, left the troops there, and returned immediately as No. 6; 
that is, on train No. 6's time. Those were his orders. It was a 
mail train retuming. Left Santa Clara erossing at 5:15 p. m. 
Reached Palo Alto at 5:55. The engine had been backed ail the 
way from Santa Clara erossing, there being no turntable between 
that place and Palo Alto. Arrived at Palo Alto, he left the train 
on the south switch. The engine was sent on to the turntable, to 
turn her, so that the pilot and engine would come flrst. He told 
his men to go up with the engineer and fireman and turn the en- 
gine, while he went to the dépôt to get orders, if there were any 
to obtain. It was his intention to take that train right through 
to the City. Did not intend to stay at Palo Alto more than about 
10 minutes. It would hâve taken them only a couple of minutes 
had they not turned the engine. He had just arrived at the ticket 
office when some one sang out to him, "I saw some one running 
towards your engine." He ran to the engine from the ticket office. 
When he reached her she was virtually dead. Saw Eice, Clark, 
Cassidy, and Mayne around the engine when he reached it. Rice was 
shaking the grate. The hose of the engine was eut; that is, it waa 
uncoupled. That is the hose between the tender and the engine. 
Did not see who eut it. While examining the engine, he noticed 
Cassidy, Mayne, and others make a run for the other engine, of 
which Engineer Minatt was in charge. She had just arrived with 
a train from San Francisco. He foUowed them up. Wb.en he ar- 
rived, it also had been killed. With the exception of seeing Eice 
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shaklng the grate, he did nbt see any of the acts connected with" 
the kiUing of the two engines. In answer to the question, "IXd 
you hâve any conversation with Mr. Rice and Mr. Clark in respect 
to this act?" the witness stated: 

"Ai'ter this was over I went to ttie telegraph office and notiûed the super- 
Intendent what had been done. Shortly after, I passed down track to go 
to my train, whlcti -was on the main tracli below, to protect It, and I met Mr. 
Rlce and Mr. Clark coming towards the ticket office. I said to Mr. Rice and 
Mr. Clark: 'Well, you hâve tied us up.' He said: 'Yes. Well?' I sald: 'Thia 
is a very wrong, unlawf ul act, and you hâve no grievancea whatever against 
the Southern Pacific company, or any otlier company;' that is, speaking of 
them as the A. R. tJ.'s. 1 says: 'It was only to make the railroad companies 
whlp Pullman, or, in other words, bring hlm to their terms.' He stated: 'We 
had orders to do this, and -we bave done It' " 

Rice, Clark, Mayne, and Cassidy remained around Palo Alto about 
20 or 30 minutes. Possibly it might hâve been more. There were 
no other engines at Palo Alto save those tjvo. They laid there un- 
til the next morning, untU they got another engine to pull thèse 
engines to Menlo Park, and filled them with water and got up steam, 
Bo that they were able to make the trip ont. Got back to San Fran- 
cisco about half past 10 or 11 o'clock the next morning. Were due 
in San Francisco the night before. 

Edward J. Kincaid, assistant agent at Palo Alto, called for the 
United States, testifled that his attention was attraated to Corn- 
wall's engine by hearing some one hoUer, "They hâve got it." He 
was then in the ticket office, and ran eut, and saw four or flve men 
coming from the fleld between the county road and the railroad 
track. He saw the men climb over the fence and climb up on the 
engine. The engine was half turned around on the tumtable, and 
he did not see what they were doing to her, but he states that steam 
soon began to issue from the boiler, and the engine was turned clear 
around and run onto a side track, and there the steam was blown 
ofl. This crowd remained around the engine probably about six 
or seven minutes. They then went to Minatt's engine, and climbed 
up on the engine and told them to get out, — ^told the flreman to 
get out. They then let the steam and water out of the engine. 
Knows Rice, Clark, and Cassidy by sight. Does not know the oth- 
ers. He saw them there at the time thèse two engines were killed. 
Saw them mingling with the crowd. The only one he saw on the 
engine, to recognize, was Rice. Did not see either Clark or Cas- 
sidy on the engine. But they could hâve been on the engine, and 
BtUl he might not hâve seen them. Could not see what they were 
doing. On redirect examination he states that he could see that 
the hose between the engine and tender was uncoupled, hanging 
down, and he could see under this hose where the water had run 
ont 

Robert Dannenburg, station agent at Palo Alto, also agent for 
Wells, Fargo & Co., and Western Union operator, called for the 
prosecution, testifled that he saw some flve or six men coming from 
the oonnty road towards the railroad track east, at a sort of dog 
trot; that the^' went lo Cornwrtll's engine; that lié saw them stop 
the tumtable when about half way around, but he could not dis- 
v.67F.no.6— 49 
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tinguish who It was that stopped the turntable. He saw steam es- 
caping from the engine, and shortly after they (the crowd) turned 
the engine clean around, and ran over the ash pit. Ban her off the 
turntable, right onto the track. He could not see any particular 
thing that was done on the engine from where he was. The crowd 
then went over to Minatt's engine. He saw Eice board that engine, 
and also another man. Ail that he saw with référence to Minatt's 
engine was two or three men climbing the engine. He did not see 
the rest of it. But, probably two or three minutes after thèse men 
boarded the engine, he saw steam blowing off from the engine. Saw 
Cassidy, Mayne, Clark, and Eice in the neighborhood of those engines 
at thèse times. Distînguished them near Minatt's engine, but could 
not see what they were doing. 

E. F. Minatt, called for the United States, testifled that he was 
an engineer on the Southern Pacific System, running on the Coast 
Division; that he was an engineer on or about the 6th of July last 
He went off on No. 17 àccording to the time card, which leaves 
San Francisco at 4:25 in the afternoon, but he thinks they were 
10 minutes late an that day. Pulled a local train between San 
Francisco and Palo Alto. He reached Palo Alto that day. He 
was to return from Palo Alto the next moming at 6:40. Four of 
the boys, — ^two of them fired for him before, and he pulled the 
other two as brakemen (Cassidy and Mayne, they both fired for 
him, and a fellow named Rice, a brakeman, and Clark), — they came 
to his engine. He was down on the ground and they got up. He 
thinks Rice — he is not sure — commenced to shake the fire out of 
the grates down into the ash pan. Cassidy and Mayne com- 
menced to uncouple the hose. They wanted to blow the water out 
of the boiler, and let it out of the tender. At this time Rice came 
around, and the witness said to him, "Boys, don't damage the en- 
gine." They said they would not; only let the water out of the 
boiler and tender; and they did that. There was such a crowd 
around there that he could not tell how many there were. Cas- 
sidy, Mayne, Rice, and Clark were actively taking part and Idlling 
the engine. Mr. Cassidy, he thinks, and Mr. Mayne, both had a 
hand in loosening the blow-off cock. The witness gave them a 
wrench to do it, — to unioosen the blow-off cock, — and they did it. 
After they had blown the water partly out of the boiler, — ^the 
water was about out of the tender, — the young man Clark got up 
and backed her out through an open switch. Witness hollered to 
him, and told him the switch was wrong. He got the tender out 
and the back drivers out over this switch, then he undertook to run 
her ahead on the main track, and derailed her. She stood there 
like that until they sent a man from San Francisco to pull her on. 
* * * There were some exclamations made of "Hip, hip, hurrah 
for the A. R U." There was such a crowd around there — such 
a jam — that he could not get to the engine from the crowd. Who 
it was did it he don'ti know. The only man that he saw at the time 
of the hurrahing was Clark. The latter was on the engine after 
he derailed her. He did not see Mayne or Cassidy or Eice at the 
time the hip, hip, hurrahing was going on. After the excitement 
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was over, he saw the parties going towards Menlo Park. He saw 
Mayne, Oassidy, Rice, and Clark going towards Menlo Park. 

Edward C. Murray, a witness for the United States, testifled that 
he was the railway postal clerk who accompanied train No. 13, 
coming back on the same train, — ^it coming back as No. 6; that 
is, on No. 6's time. He testifles as to its being a mail train. He 
did not see the engine killed. He testifles as follows: 

"Q. State what mail, if you recollect, you took up or delivered on the "way 
<iown, or coming back. A. I received mail from ail stations between San 
Francisco and Lawrence, Inclusive. Coming back, I received mail from Law- 
rence, Mountain View, and Mayfleld. Q. Did you hâve a mail car, or not, 
on that train? A. ïea, sir. Q. Did you reach Palo Alto? A. Yes, sir. Q. 
Did you go beyond Palo Alto that day. A. Not that night; no, sir. * • * 
Q. What time were you due at San Francisco with that mail? A. 6:26." 

As to Conversations Had with Clark. 

R. M. Donne states that he was a conductor on the Coast Division, 
and that he was at San Mateo on tiie evening of the 6th of July, 
and the morning of the 7th. He saw Cassidy, Éice, and Clark there 
that night (the 6th). Also saw a gentleman with them who weighed 
about 180 pounds; had a smooth face; was heavy set He had 
a talk with Clark that night. He spoke to him outside of the 
ticket oifice, and asked him if he would corne inside of the 
office with him (Donne), and that he would introduce him to their 
assistant gênerai passenger agent, and several others. He acceded, 
and came in. P. S. Douty, the secretary of the Pacifie Improvement 
Company; H. R. Judah, the assistant gênerai passenger agent; L. 
H. Fuller, an employé in the ticket auditor's department; the sta- 
tion agent, Mr. Peckham; and his assistant, Mr. Elmes, — were pré- 
sent He testifles as to the conversation as follows: 

"I Introduced Mr. Clark to thèse men, and he was asked by Mr. Douty 
why they wanted to tle up the Coast Division. Well, he eald that the boys 
on the other side were complalning that they were not taking any part In 
thls affair; that they had the other sàde tied up, also the Narro-W Gauge, and 
they had to do somethlng on this side. Q. Do you recoUeot anything further 
that was said at that time? A. Nothing more, except that he was asked 
whether they had any grievances againat the Coast Division. He replled by 
saylng, 'No; not particularly.' " 

F. S. Douty, a witness on the part of the govemment, narrâtes 
the conversation that passed between himself and Clark as follows: 

"I think the conversation with Mr. Clark, after the Introductions were over, 
by asklng hls reasons for thia strike,— to get some Information. He sald that 
tîhe Pullman Company had not treated the boys rlght, so that they had to 
strike on any road where Pullmans were used. I suggested that no Pull- 
mans were used on this division. He sald, in effect: 'No; but the boys on 
the other side' (referrlng to the Oakland side) 'are kicking, thlnklng that we 
are not doing enough hère; so we hâve to keep our end up.' I said, 'Why do 
you hâve to keep your end up?' 'Well, we belong to an organlzation where 
we hâve taken an oath to stand together.' And he added, 'If we don't wln 
this fight, I wlU go to China.' I said, 'Hâve you got any complaint to make 
against tMs Coast Division?' He said, 'No; there is no kick coming.' I 
asked him If It was what he called a 'sympa thetie strike'; if he was striking 
In sympathy. He sald, 'Tes,' he thought tUat was substantially It, so far ar 
the Coast Division was concemed. I am giving the essence of my recollection, 
without trying to repeat the language." 
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TJpon being asked if he conld give the names of any other per- 
son with Clark, he says one was called Cassidy; another, Eice. 

H. R Judah, who was présent at the conversation carried on 
between Mr. Douty and Mr. Clark, thns gives his version of it: 

"Mr. Douty took the leading part In opening the conversation, and in a gên- 
erai, pleasant way, asked Mr. Clark what was the object of thelr tying up 
the Coast Division. • • ♦ i cannot glve the exact language, but, accordlng 
to my recollection, Mr. Clark replied that the men on the other side (having 
référence to the Oakland sdde) had complalned that nothlng had been done 
on the Coast Division In the way of tylng up trains, and that they felt it neces- 
sary to do something (or words to that eflfect). Then Mr. Douty asked him 
— -I think that was the next question that was asked— why the Coast Division 
should be singled ont, you might say, entirely dlsconnected wlth the balance 
of the System, in so far aa Pullman cars were concerned. Mr. Clark replied, 
in substance, that that did not eut any figure In the matter at that tlme; that 
they were Into thls fight, and that they were golng to stay witli it; and, 
furthermore, sald .that If they lost thelr cause he was going to China,— he 
would not live In thls oountry. The conversation was carried on by ail of us. 
Questions would be asked, but I cannot recall every single question that 
was asked, or every answer that was glven. In substance, It is the same as 
Mr. Douty bas given, and Mr. Peckham. My memory might be refreshed if 
some questions were asked of me, but. In the main, what I hâve said covers 
the ground. Of course, a good deal was said to Mr. Clark, to try and per- 
suade hlm to bave the men cease on the Coast Division; to allow that to be 
an exception, as there did not exist, in fact, any cause for complalnt on the 
part of those employed on the division, and if they oontinued In blocking the 
traffic it musit be on the ground of sympathy, and nothing else. Then Mr. 
Clark relteratedr-hi fact, he reiterated on two or three occasions— the fact 
that they were in this flght, and they proposed to see it through." 

The witnesses Peckham and Elmes testify substantlally to the con- 
versation betvfeen Clark and Douty as detailed above. 

On page 644, vol. 8, of the testimony, appears the following ad- 
mission: 

"Mr. Monteith; We wlll admit that both of thèse défendants are members 
of lodge No. 345 of the American Eallway Union, located in San Francisco. 
Mr. knight: Q. In the latter part of June? Mr. Monteith: In aU of June, 
and ail of July last Mr. Foote: Let that be taken down. Mr. Monteith: 
We wlll admit anything of that kind. We hava nothing to conceal about it 
Our Bide of the case is an open book." 

Testimony on Behalf of Défendants. 

The défendant John Mayne testified: That he was a locomotive 
ûreman on the Coast Division last spring, That he was hostler at 
San Francisco at the time of the strike. He had charge of the an- 
gines after they came in oS the road, put the necessary supplies on, 
put the engines in the house, and got other engines out to go out on 
the road. Had been employed on the railroad about six years. Un- 
derstands ail the duties of a fireman. Was familiar with the rules of 
the Company at the time of the strike. Belonged to the Brother- 
hood of Locomotive Engineers and the American Railway Union. 
That he attended meetings of the A. R. U. in the last part of June. 
He belonged to the San Francisco lodge. He attended a meeting on 
the night of the 29th of June. The lodge met on Mission street, 
between Fifth and Sixth. After the admission of members there 
was a message read stating that the members of the local union 310, 
in Oakland, had declared a strike on account of the discharge of 
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men. He identifies Exhibit No. 296 as the message, as near as he 
could remember. It reads as follows: 

"June 29, 1894, Oakland, Calif. To J. B. Riordan, 118 Slxth St, Room 71, 
S. F.: American Railway Union three hundred ten bas declared strlke takes 
eflect twélve thirty a. m. to-day. T. J. Roberts, Président." 

He further states that he thoroughly understood the cause of the 
strike. His union never participated in the boycott against the 
Pullman cars. With regard to the strike at Oakland, a motion was 
made, and a standing vote taken, that they indorse the action of the 
Oaldand Union in strildng, and that a strike be declared by their 
lodge for the reinstatement of the discharged employés. So far as 
this lodge was concerned, there was no other purpose in striking 
than the reinstatement of thèse men. After the strike was declared, 
the next action of the meeting was the appointment of an executive 
committee. Harry Bederman, George Elliott, Pete Farrel, and W. 
S. Eunyon were appointed on that committee. They had full power 
to manage the strike, and ail the business connected with it. The 
union did not reserve any authority to itself. After the appointment 
and authorization of this committee, the next business transacted was 
a discussion in regard to handling the mail. This was on the night 
the strike was ordered. The meeting of the 29th, some one made a 
motion (he thinks, Mr. Achom) that the lodge take a vote as to 
whether they were willing to handle the mail or not. A standing 
vote was taken. Everybody in the hall stood up, in favor of han- 
dling the mails at ail times. He did not hear any référence to inter- 
state commerce. After that they held a meeting every day, — some- 
times twice a day. He thinks he attended ail meetings up to the 
afternoon of the 6th. Does not remember anything that was done, 
except routine business connected with the admission of new mem- 
bers, and so forth. He was in San Francisco on the 5th of July. 
Saw Cassidy every day. Has known him about six years. For the 
last three years he has been almost a constant companion of Cassidy. 
They roomed together, boarded together, and were together evenings, 
and ail the time. Saw him on the 5th. On the morning of July 
5th, Cassidy and he, after breakfast, attended a meeting of the union. 
After the meeting they went around town, — ^he does not know just 
where, now; and in the afternoon they went to Valencia street, and 
took the train bound south, — bound for San José. He invited Cas- 
sidy to go down with him to San José, to see his folks, on the morn- 
ing of the 6th. He had been with him ail the morning from the time 
they got up. He asked the agent if there would be a train along in 
the afternoon. The latter informed him there would. He asked 
him for two tickets to San José. He notifled him they were only 
carrying passengers as far as Mayfleld. He bought two tickets for 
Mayfleld, and handed one to Cassidy. He thinks it was about 3 :30 
o'clock when he got on the train. It was an ordinary train. There 
was a mail car on the hind end of it. Next to the mail car there 
was a car load of passengers. He tried to get into the car, and did 
not know what was in it, and the brakeman refused him admission. 
He then took the car immediately ahead of that. Cassidy did not 
get in at the same time he did. He saw Clark and Rice on that day. 
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When he got on at Valencia street, he was reading a newspaper. 
When he flnished with the paper, he went into the smoking car. 
When he arrived there, there were quite a few people in the smoking 
car. There he saw Rice and Clark, and he believes Cassidy was in 
the smoker at the time. Rice and Clark and a number of passengers 
were talking to a captain of the militia, — he supposes it was a 
captain; he had stripes on his uniform. Just before they got to 
Redwood, the captain left the car, and went back through the train. 
Pred Clark came and sat down alongside of him. They chatted along 
the way. Ma,yTie asked him where he was going. He said he in- 
tended to go to San José, but he only had a ticket for Mayfield. 
When they got to Mayfield he and Cassidy got off, and Rice and 
Clark also, and a great number of the other passengers. The first 
thing they did was to look for a conveyance. He found nothing 
there; no wagons around the dépôt. They talked the matter over, 
and finally concluded to go back to Palo Alto. There are a couple 
of crews which run in there, and they thought they could get deflnite 
information of whether train 19 was coming out that afternoon or 
not. If there was no way of getting to San José they would hâve 
come back to the city. They walked up the county road very lei- 
surely. Stopped just outside of Mayfield, and looked at the cavalry. 
There was a company of cavalry camping just outside of Mayfield. 
Walked up the county road to almost opposite Palo Alto. Cassidy 
complained that his shoes were hurting him, and wanted them to 
wait a moment. They jumped over the fence; sat down under a 
tree in University Park. They stayed there 10 or 15 minutes. While 
they were sitting there an engine came in on the turntable. They 
ail got up and looked at It. He does not know whether he suggested 
that they go and kill it, or whether Rice did. He knows that Rice 
and he got over the fence, and went over and killed the engine. Rice 
and he were in advance of the rest. He did not know whether the 
rest were coming or not. He did not look around to see. They got 
to the engine flrst. He went up on the left-hand side, over the 
timber of the turntable, and thinks Rice went on the right-hand side. 
When he got on the engine, Engineer Cornwall was standing up 
with his head out of the window. There was a fireman, a mau with 
overalls, and a man in citizen'e clothes, turning the turntable. 
Cornwall was saying: "A little ahead. How is that, pard? A 
little ahead," — repeating that remark two or three times. He (Mayne) 
said to him, "That is ail right, George; she is ail riglit where she is." 
Cornwall said, **What are you going to do?" Mayne replied, "Noth- 
ing in particular." Cornwall then stated, "Don't hurt my engine, 
boys." To which Mayne replied, "We hâve no intention of hurting 
your engine." That was ail that was said. He caught hold of the 
grates, and started to shake the flre out. He tried to shake the flre 
out. It was in such a condition — it was ail elinkered — that it would 
not go through the grates. He was about to give it up, when the 
idea struck him that he could put it out with a squirt on the left- 
hand injector. He put on the injecter, turned the water into the 
flre box, and drowned the flre out. * * • About the time he 
thought the flre was quenched, he asked the engineer if he thought 
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it would be safe to let the water ont The latter stooped down, 
looked into the flre box, and said he thought it was ail right. Then 
Mayne took the coal pick, and tried the blow-off cock. He sug- 
gested to the engineer that they had better run the engine off the turn- 
table, on account of the blow-off pipe coming against the timber of 
the turntable, and it would scald the paint on the engine. Jie ap- 
proved of that, and the table was turned back for the straight track, 
and the engineer ran the engine ofE over the ash pit. Mayne tried 
the blow-off cock, and he could not open it. The engineer told him 
he would hâve to get down underneath with a monkey wrench, and 
loosen up the nut in the bottom of the car. Cornwall gave him the 
monkej' wrench. Mayne jumped down on the ground. It was nec- 
essary for him to get under the engine, so he took off his hat and 
coat, and handed it to the engineer. The latter held his hat and 
eoat while he opened it, and until he got back on the engine. * • • 
There was nothing said, further than what he has stated. The en- 
gineer requested them not to hurt his engine. He said: "Boys, 
don't hurt my engine. I like my engine." And he repeated that 
remark two or three times, and that was ail that was said. * • • 
Just before he finished killing the engine, Rice came back from up 
towards the dépôt, and after he let about four inches of water out of 
her he went back into the cab, and opened the blow-off cock. Then 
he stood by the water glass, and watched it until the water went out 
of sight in the glass. Then he closed the blow-off cock. He did not 
know but what the fire might kindle up again, and he was not taking 
any chances on it He shut the blow-off cock as soon as the water 
went out of sight After they killed the engine, Rice and he walked 
up to the dépôt. There was a crowd of 20 people up there, he sup- 
poses. Just before they reached the dépôt, the other engine that 
Minatt was running was blowing out against the side of the station- 
house, — a little station, six by six. He said to him (Rice): "That 
won't do. You don't want to spoil the paper in there." He men- 
tioned the paper and instruments. Rice went up on one side, and 
he on the other. They moved the engine ahead a foot, so that she 
would clear the building. Rice was moving the engine, and he had 
hold of the brake wheel. About the time they moved a foot, some 
one hoUered, "Whoop! you are off the track." They stopped im- 
mediately. The water was ail, or nearly ail, out. He kicked the 
blow-off cock shut, and got down off the engine. He had nothing 
whatever to do with the killing of Minatt's engine. He got up there. 
The fire was ail out, and the water almost ail out. He had a talk 
with Engineer Cornwall just before they left Palo Alto. Cornwall 
was up at tlie station. Cornwall called him over, and said to him; 
"Pard, don't you think you hâve done something pretty serions, in 
stopping the mail?" Mayne replied: "No, I don't think so. Even 
80, tîiis is a hell of a time to tell us of it now, when it is ail over." 
Mayne then turned round and walked off. He dénies having made 
the statement testifled to by Cornwall, as follows: "I says, 'Mr. 
Mayne, aren't you afraid you will get into trouble by stopping the 
mail?' He [Mayne] said, 'Damn the mail. You ain't got no mail.' " 
Cornwall replied, "You hâve flred on this train long enough to know 
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we do carry the mail ail the time." He, on the contrary, afifirms 
that statement was just exactly as he gave it, word for word. He 
further states that he had no knowledge of any mail train coming 
along at that time, and before he killed the engine; did not know 
that a mail train was due at that time on the schedule. Is familiar 
with the surroundings at Palo Alto. The train couldnotbeseenfrom 
that turntable. He remained in Palo Alto about 40 minutes; then 
went over to Menlo Park. Cassidy told him he had heard that Hay- 
dock had telegraphed to the constable at Palo Alto to arrest them. 
The flrst thing they thought of was to move over to Menlo Park. 
They stayed in Menlo Park an hour, or may be an hour and a half . 
Ate supper over at the hôtel. Then they tried to get a rig. The 
livery stable man wanted too much. He suggested to the boys that 
they walk over to Redwood; there was a friend of theirs over there 
who would drive them up. They walked to Kedwood, got a rig 
there, and they were talien as far as San Mateo. Got to San Mateo 
between half past 10 and 11 o'clock. Did not do anything in par- 
ticular, only sat on the platform and talked with the boys around 
there. On cross-examination the défendant Mayne testifled that he 
bought his ticketas far as he could go in the direction of going home, — 
to San José. The distance from Mayfield to San José is 16 miles. 
He was there when the train left. He made no effort to get on and 
buy a ticket from the conductorj and proceed on his journey, when 
he saw it going further on, although his destination was his home, 
at San José. He did not think they were carrying passengers any 
further than Mayfield. He supposed he would flnd the regular Palo 
Alto crews at Palo Alto. He knew that two trains laid over at 
Palo Alto at night. From where he was, he could not see the train 
coming back. He did not hear it coming. He was over 200 yards 
from the road. He admits that, although he neither heard nor saw 
the train come in, he suddenly started over to kill a live engine. He 
had fired on that train. He knew that Cornwall sometimes went 
on that engine. He knows ail the engineers on the Coast Division. 
He states that he did not know what engine was on the train that 
he went up on, but he admits that he knew train 6 was due at San 
Francisco at 6:30. Being asked to repeat the circumstances under 
which he jumped up and ran for that engine, he states that when the 
engine came over the switch, just before she came on the turntable 
the cylinder cockswere opened, and made a lot of noise, — steamblow- 
ing off. They got up and looked at the engine. He don't know 
now whether he suggested to Eice, or the latter suggested to him, 
"Let's go and kill her." They did not debate the question at ail. 
They went and killed her. 

"Q. What was your purpose lu kllling a live engine there? A. I hâve not 
any good reason for kllIlng the engine. We wanted to be doing something, 
I suppose. We wanted a frolia Q. Did you not know that a live engine 
could pull a train? A. I did. Q. And a dead one could not? A. And a 
dead one could not Q. Did you not kill that engine because you did not 
want It to pull a train? A. I did not know one was there at the time. Q. 
Did you not know that a live engine usually pulls a train? A. Yes, sir. Q. 
Did you not know that to kill that live engine was to disable it from pulling 
a train? A. I did. Q. Yet you kUled It, and for no purpose? A. I did not 
know there was a train there, attached to It I thought it was a light en- 
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gine. It Is custotnary— Q. I do not want anythlng about customary. T 
wanl you to answer my question. Now, Mr. Mayne, dicl you not know that 
to kill that Uve englne would render It Impossible to take a train that might 
he there back to San Francisco? A. I did not think anything about it. Q. 
You just went up there ont of pure devlltryî A. Yes, sir. Q. You dld not 
know T^hether there was a train or not, or whather or not there was any 
mail, or not any mail, and you kllled It ont of pure devlltry? A. I did not de- 
bate It I thought it was a light engine, and went over there and killed her 
for no reason whatever. Q. Did you not do it for that reasonî A. For devll- 
tryî Q. Yes; from a pure spirit of mlschief and devlltry. A. I guess you 
mlght as well put It that way. Q. Without caring what the resuit was? A. 
That Is as good an answer as any." 

Referring to tlie conversation he had with Oornwall about the mail, 
he States that, if he had stopped the mail, it was too late to start it 
then. The engine was killed. He made no effort whatever to repair 
that which he was told was a yiolation of the law. He lef t because he 
did not know just exactly what the conséquences would be. He 
went off towards San Francisco. He went in company with thèse 
men, — Clark, Cassidy, and Eice. 

John Cassidy, the other défendant on trial, testifles, substantially, 
that he was a flreman employed by the Southern Pacific Company 
last spring; that he had been such for about eight years; that he 
belongs to the Brotherhood of Locomotive Firemen, and San Fran- 
cisco Lodge, No. 345, of the American Bailway Union; that he at- 
tended the meeting of that union on June 29th; that "every one was 
there, and there was a telegram read about the Oakland strike, or 
about the Oakland boys going out on a strike, and we indorsed their 
action. • • • We ail decided to strike." He states that most 
of the members of his union were employed on the Coast Division; 
that at that meeting, besides ordering a strike, they took in a num- 
ber of new members, and appointed a crew to go down, and go out 
with the mail the next moming. They also appointed a médiation 
committee. The witness' statement as to the invitation tendered 
him by Mayne to go down to San José on July 6th, to visit Mayne'a 
folks, agrées substantially with the latter's testimony. The witness 
further states that he flrst saw Rice and Clark on July 6th, some- 
where between San Mateo and Redwood City, on the train. He 
got off the train at Mayfleld. He states that, after an inefifectual 
attempt to secure a conveyance to San José — 

"We ooncluded to go back to Palo Alto. We went back to Palo Alto to 
see If train 19 was coming through. When we got up about opposite Palo 
Alto, on the way up, there was some cavalry marching back from Santa Cruz; 
some regular troops. They were in the field. We stopped and talked with 
them for quite a wMle. We walked on until we got opposite Palo Alto. I 
had a new pair of ehoes on. I told the fellows they could go on the rest of 
the way. If they wanted, but I was going to take my shoes off. I climbed 
over a fence in the park, took off my shoes, and laid down In the grass. 
They ail got over the fence, too. We were sltting there, or laylng there, tell- 
Ing stoiles and yams, for about ten or flfteen minutes, when we heard the 
cylinder cock of an englne blowing off. Some of the boys got up, and iooked 
over the fenœ, and saw an engine. Some one says, 'There is an engine on 
the tumtable,' and they started for It. I had to put my shoes on, and, I be- 
lieve, my coat. Somebody else had their coat off. They were on the engine 
before I got there. I got there just as qulck as I could, after I got my 
shoes and coat on. There were two or three in the cab of the engine. I 
went around to the left,. and started to take off or uncouple the tank hose. 
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I tumed aroimd, and happeaed to see Mlnatt's englne up the track, and I 
qult my job, and went up to Mlnatt's englne. Q. What dld yon do with 
Minatt's englne? A.Between Mlnatt and myself, we loosened the blow-off 
cock, and blew the water out The flre was already out of it. I had to 
crawl under the englne to do It The tank valve was open, and the water 
was running out of the tank. Q. Did Mlnatt offer any résistance? A. No; 
he stood off, and seemed tlckled. He gave me a wrench to do It; told me 
where I could get one. I had to lay down flat There Is an air driim 
under the deck, and I had to lay down flat, and crawl under it. Q. Was 
Mayne tliere when you were kllling that engine? A. No, sir. Q. Who was 
there besides Mlnatt and yourself ? A. I think Clark and I did that job. I 
am pretty sure Olark was there." 

Upon being asked by bis counsel if he knew what the indictment 
charged, he states that he does, but that he never did anything except 
to let water out of that engine. Eespecting the cause of his leaving 
Palo Alto that night, he states that somebody in the crowd told him 
that the division superintendent, Haydock, had ordered the consta- 
ble at Palo Alto to arrest them; that they thereupon went over the 
county Une to Menlo Park, aud subsequently to San Mateo. On 
cross-examination, being interrogated as to his motive in running 
towards Comwall's engine to assist in killing her, he states that 
he went because the others did;. that he helped Mil the engine be- 
eause the rest of them were killing it; that he simply wanted to 
be with the crowd, or, to use his own language, "I suppose I wanted 
to be in the swim." Eespecting the killing of Minatt's engine, he 
states that he thinks he was the first man to reach it; that when he 
did he got up and looked into the flre box; the flre was out of her; 
he started in to open the blow-off cock; that the effect of this was 
to let the water out; that he let nearly ail of the water out; that -the 
effect of this was to kill the engine. He also states that, while en- 
gaged in killing Minatt's engine, he heard some one hoUer, "Three 
cheers for the A. K. U." Being asked to give his reason for killing 
Minatt's engine, he states it was "to hâve a good time." He states 
that he would hâve done what he could towards killing Cornwall's 
engine if the other engine (Minatt's) had not been there. Purther, 
that he did not think ol any conséquences that might ensue, from 
the killing of those engines, to him; that the only reason that 
prompted him to kill those engines was "to keep my hand in." 

F. W. Clark, one of the défendants in the indictment, but not 
on trial, was called for the défendants, and testified, briefly, that 
he was a brakeman on the Coast Division of the Southern Pacific 
Company, and had been such for about two years; that he was 
braking between San Francisco and Monterey, on freight trains; 
that he knows Eice; that he met him on the moming of the 6th 
of July at the A. E. U. meeting; that, after the meeting adjourned, 
Eice asked him to go down to San José with him; that they could 
not get tickets for San José, and they went as far as Mayfleld. On 
cross-examination he states that he met Cassidy and Mayne on the 
train between San Mateo and Eedwood City; that he stayed with 
them ail the while until they got back to Ssm Mateo; and that lie 
finally came to San Francisco with them. He states that, when 
they got opposite University Park, Oassidy complained that his 
shoes were hiirting him. They thereupon çlimbed over the fence 
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of the park, and sat down under the sliade of a tree. After they 
liad been sitting there about 10 minutes, he heard a noise of steam 
blowing out of a cylinder cock of an engine. He rose up, and looked 
over, and saw an engine going on to the turntable. Either Mayne 
or Rice said: "Tkere is an engine. Let's kill her." They jumped 
over the fence. He followed them over to the engine. When he 
reached there, Mayne got up on the engine, — on the left side, — 
and Rice on the right side. He got up behind Rice. Cornwall was 
standing by his lever. He had his head inside the cab when he 
(Clark) flrst got up. Then he stuck his head out, and said to some 
one in front of the engine: "What do you want? A little more 
ahead. Is she ail right, pard?" He believes it was Mayne who 
replied, "She is ail right where she is, George." Cassidy was some 
distance behind. The witness stayed on Cornwall's engine about 
a couple of minutes, and then went over to Minatt's engine. Cas- 
sidy also went over. Rice got on the engine, and Cassidy did also. 
The witness got up behind Cassidy. There was no fire in the lire 
box; the witness took out a hammer from the tool box on the 
tank, and disconnected the hose, and took the packing off, and 
pulled the strainer out, and put the hook and hammer and strainer 
back in the box. Respecting the conversation he had with Douty, 
Judah, Donne, and others in the station at San Mateo, he testifies 
that he was called by Conductor Donne, who said to him : "There 
is some people in hère who want to hâve a talk with you." He 
asked: "Who are they?" Donne said: "Douty and Judah. They 
want to talk with you about the strike. This is no put-up job to 
put you in a hole, or anything like that." He states that he went 
in, and was introdueed to Douty and Judah. He believes it was 
Douty who asked them what they had struck for. He told them 
members of the Oakland Union had been discharged for refusing 
to handle Pullman cars, and that the union over there had ordered 
a strike, and Union 345, in San Francisco, — the union he was a 
member of, — ^indorsed the action of Union 310, and they struck. 
Douty said: "What do you want to strike on the Coast Division 
for? They are not hauling any Pullman cars hère." And he want- 
ed him (Clark) to go back to San Francisco, and déclare the strike 
off. Clark told him (Douty) that he could not déclare the strike 
off. Respecting his motive in participating in the killing of the 
angines, the testimony is as follows: 

'"Q. (on cross-examinatlon). What was your idea in killing thèse englnes, 
where there were no Pullmans running on that end of the line, unless it was 
to help out those that were striking against the Pullmans? A. I do not 
know. I was with the others, and helped them, Q. ïou were with the 
others, and helplng them ? A. Yes, sir. Q. And you had no idea In the world 
as to what the object wasï A. No, sir." 

This concludes the review of the testimony relating to the overt 
acts charged as having been committed by the défendants at Palo 
Alto. It is for you to say whether it establishes, to your satis- 
faction and beyond a reasonable doubt, that the défendants com- 
mitted any of the folio wing acts charged in the indictment, to wit: 

"(1) Forclbly takiug possession and control of the • • • englnes • » • 
of the Southern Pacific Company, by (1) • • * (2) threats, intimidations. 
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Personal assanlts, or other acts of force and violence, In, npon, and towardg 
the englneers, flremen, conductors, brakemen, swltchmen, agents, and other 
employés of said company haviag charge of sald • • ♦ engines, etc. 

"(2) By forcibly and violent^ preventing the movement of ail trains of 
the Souâiern Pacific Company to, from, or through the town of Paie Alto, by 
(1) gatherlng In crowds, etc.; (2) by placing physical obstructions upon said 
track; (3) by dlsplaclng the switches; (4) by forcibly and vlolently assaiilt- 
Ing, threatening, and Intimidating sald englneers, flremen, conductors, brake- 
men, swltchmen, agents, and other employés wbile engaged as aforesaid; (5» 
by uncoupling the cars of said trains, and disconnectlng the same; (6) by 
removing said cars from sald tracks; (7) by withdrawing the water from the 
bollers and tanks of said engines, and puttlng out and removing the fires 
thereln [I caU your partlcular attention to this charge, and the évidence re- 
latlng to the overt acts under thls beadj; (8) by dlsplaclng and removing 
valves, pins, bolts, plates, and other appllances and portions of the machlnery 
of sald engines and cars, and of the rails of said rallways, thereby loosenlng 
said rails; (9) by other violent, forclble, and unlawful acts and means, to 
the grand jurors unknown." 

As I hâve before explained to you, it is not necessary that the 
government should prove that ail the overt acts charged were com- 
mitted by the défendants. If you are satisfled, beyond a reason- 
able doubt, that they committed any one of the acts charged, it 
will be sufacient, in detennining this élément of the offense in 
volved in the crime of conspiracy. 

Whether the Southern Pacific Company was in June and July 
last a railway corporation, duly organized and existing under the 
laws of the state of Kentucky, engaged in the business of a com 
mon carrier of the mails of the United States, and of passengers, 
freight, and express matter, in this district, and over the Unes of 
the railways mentioned in the indictment, is a material fact in the 
case, which you will be required to flnd, as you would any other 
material fact; that is to say, beyond a reasonable doubt. You 
will recall the testimony of Mr. Lansing upon this point, and the 
circumstance that no testimony was oflered to contradict him in 
any particular. 

Whether train No. 6, at Palo Alto, on July 6th, was a regular or 
spécial train, is immaterial. The testimony tends to show that the 
train carried the mail, and that it was being carried over post route 
No. 176,002. Whether some other train was annulled or not is also 
immaterial. The question is, was this train carrying the mail under 
the sanction of the postal authoritles? If it was, it was a mail 
train, in the eye of the law. 

It is claimed by counsel for the défendants that an intent to 
obstruct and retard the passage of the mails cannot be inferred 
against thèse défendants unless they had knowledge that the mails 
were on board the train when they killed the engine on the turn- 
table. In the language of Judge Groescup in the case of TJ. S. v. 
Debs (in the United States district court of Illinois) 65 Fed. 211: 

"I do not concur in this vlew. The défendants are properly chargeable 
with an Intent to do ail the acts that are the reasonable and natural consé- 
quence of the acts done. The laws make ail the rallways post routes of the 
Ûnlted States, and It is withln every one's knowledge that a large portion 
of the passenger trains on thèse roads carry the mail. There is no stretch, 
therefore, either of law or common sensé, to présume the person obstructing 
one of those trains contemplâtes, among other intents, the obstruction of the 
mail." 
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And in U. S. v. Debs, 64 Fed. 764, Judge Woods, of the circuit 
court, uses tlie foUowing language: 

"The nile Is well settled, and I suppose well understood, that ail who en- 
gage, elther as princlpals, or as advisers, alders, or abettors, in the commis- 
sion of an uElawful or criminal aet, are Indlvidually responslble for the crim- 
inal or injurions results whlch foUow the commission or an attempt by any 
of thelr number to commit the intended crime or wrong. It is by the same 
rule that co-oonsplrators are responsible for the acts and déclarations of each 
other in the furtherance of their unlawful purpose. • • * 'A. man may be 
guilty of a wrong which he did not specifically Intend (says Bishop), if It 
came naturally, or even accidentally, through some other speclflc, or a gên- 
erai, evil purpose. When, therefore, persons combine to do an unlawful thing, 
If the act of one, proceeding and growing out of the oommon plan, terminâtes 
in a criminal resuit, though not the particular resuit meant, ail are liable.' " 

But, aside from this responsibility which the law imposes upon 
those who commit unlawful acts, the testimony of the défendants 
Mayne and Cassidy may throw some light on the real motive that 
actuated the défendants in killing the engine at Palo Alto. When 
asked by Cornwall if he did not think he had doue something serions 
in stopping the mail, he admits that he replied: "Even if I hâve, 
this is a hell of a time to corne and tell us of it, after it is ail over," 
And, hearing, soon after, that an offlcer was after them, the de- 
fendants fled from that place. Was the motive "deviltry," as Mayne 
says; and the conséquences, whatever they might be? Was the 
motive "to be in the swim," as Cassidy says; and the conséquences, 
whatever they might be? Jî so, how can they avoid responsibility 
for such conséquences? 

In considering the testimony relating to the whole case, it will 
be for you to détermine whether there was such a gênerai con- 
spiracy as claimed by the government, involving the members of the 
American Eailway Union in a combination and concert of action to 
obstruct and retard the passage of the mails of the United States, 
and in restraint of trade and commerce, and whether thèse défend- 
ants were members of that conspiracy; but you may also consider 
the case, under this indictment, within much narrower limits. A 
conspiracy may hâve been formed between thèse défendants, at 
Palo Alto, while Mayne, Cassidy, Clark, and Rice were sitting under 
the tree at University Park, to commit an offense against the United 
States, in obstructing and retarding the passage of the United 
States mails, and in restraint of trade and commerce, and in pursu- 
ance of such conspiracy they committed the overt act of killing the 
engine on the tumtable; and if you believe from the testimony, be- 
yond a reasonable doubt, that they did at that time form a con- 
spiracy to commit such an offense and committed the act they did 
in pursuance of that conspiracy, it wUl be your duty to find the de- 
fendants guilty on the facts involved in that occurrence alone, with- 
out regard to the testimony relating to occurrences elsewhere. 

Reasonable Doubt. 

This ia a criminal case. The presumption of innocence is in favor 
of the défendants. A mère prépondérance of testimony, in a crim- 
inal case, is not sufficient to justify a verdict of guilty. The burden 
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of proof is upon th^ prosecution, and it must prove every material 
fact, and establish ithe gùilt of the défendants to jour satisfaction^ 
beyond a reasonable doubt. The degree of satisfaction and cer- 
tainty required is not absolute conviction or certainty, but the évi- 
dence must produce that effect on the minds of the individual jurors, 
so that, after its considération, he can, in view of his oath, hâve na 
reasonable doubt of the guilt of the accused. By 'reasonable doubt,' 
I mean a reasonable doubt arising out of the évidence, and not an 
imaginary doubt, a fanciful conjecture, or strained inference, but 
such a doubt as a reasonable man would act upon, or décline to act 
upon, when his own concems are involved, — a doubt for which a 
good reason can be given, which reason must be based on the évi- 
dence, or the want of évidence. When such a doubt exists, the ac- 
cused is entitled toi its bèneflt, and should be acquitted. But where 
the évidence is satisfactory to the impartial mind that the crime 
was committed; that the défendant committed it as charged, — when 
the mind comes naturally and reasonably to this conclusion, from a 
fair considération of the évidence, properly, there can be no reason- 
able doubt, and the prisoner should be convicted. 

Jury Sole Judges of Credibility of the Witnesses. 

Now, in relation to ail the testimony in this case, you, gentlemen 
of the jury, are the sole judges of the credibility and the weight 
which is to be given to the dilïerent witnesses who hâve testified 
upon this trial. A witness is presuraed to speak the truth. This 
presumption, however, may be repelled by the manner in which 
he testifies; by the character of his testimony, or by the évidence 
affecting his character for truth, honesty, or integrity, or his 
motives; by contrary évidence. And you are the exclusive judges 
of his credibility. In judging the credibility of the witnesses in 
this case (and their testimony is, to some extent, conflicting), you 
may believe the whole or any part of the évidence of any witness, 
or may disbelieve the whole or any part of it, as may be dictated by 
your judgment as reasonable men. You should carefully scrutinize 
the testimony given, and in doing so consider ail the circumstances 
under which any witness has testified, his demeanor, his manner 
while on the stand, the relations which he bears to the government 
or the défendants, the manner in which he might be affected by the 
verdict, and the extent ta which he is contradicted or corroborated 
by other évidence, if at ail, and any construction that tends to shed 
light upon his credibility, and to détermine the amount of credence 
to which each statement is entitled at your hands, as reasonable 
and intelligent men; but, in this respect, you must remember that 
your power and duty to judge the effect of évidence is not arbitrary. 
It must be exercised with légal discrétion, and in subordination to- 
the rules of évidence. This is a government of law, and you are 
charged with its administration in this case without fear, favor, or 
partiality. An honest, fair, and impartial trial of persons accused 
of crime is the highest obligation we owe to society. The law, 
properly administered, affords protection alike to the high and 
the low, to the rich and the poor. Popular clamor should not direct 
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it, nor the insinuating influence of préjudice turn it aside. Courts 
never appeal to the passions, préjudices, or sympathies of a jury, 
in favor of a prosecution, or against the accused. They seek only 
equal and exact justice, and appeal only to reason. In this light 
only is the case presented to you by the court, and it is with the 
utmost confidence in your reason and intelligence, and in the f uUest 
belief that you highly appreciate the importent duty imposed upon 
you, that I commit this case to your caref ul and patient considéra- 
tion. 

NOTE. The Jury, after dellberating four days and nlghts, falled to agrée, 
and were discharged. On the final ballot, 10 jurymen voted for conviction, 
and 2 for acquittai, upon the oount for oonspiracy to retard the mails, and 8 
for conviction, and 4 for acquittai, on the count for conspirlng to obstruct and 
Interfère with Interstate commerce. 



UNITED STATES t. DUNBAR et al. 

(Circuit Court of Appeals, Slxth Circuit May 20, 1895.) 

No. 255. 

1. CUSTOMS DuTIKS — EXPOBT AND RkiMPOBTATION —" MANUFACTURES CE MA- 
CHINES. " 

A dredge boat, wlthout power of self-propulslon, and capable of use as 
a dredging machine only, is a "manufacture or machine," withln the 
meantng of Rev. St | 2505, and, after exportation from the United States, 
Is entitled, imder that section, to be relmported wlthout duty. If "returned 
in the same condition as exported." 
%. Saue. 

A dredge boat whlch was exported from the United States, was again 
returned thereto, but, before her return, was extensively repalred. The re- 
pairs conslsted In part in putting in a new dlpper and crâne, substltuting 
new and much heavler anchors, and a more powerful anchor boist, and 
also in ralslng her deck to enable her to carry the additional welght. 
This Involved an expenditure amounting to 40 per cent, of her value after 
the vpork was done. Hdd, that the dredge could not be considered as 
"returned In the same condition as exported" (Rev. St. § 2505), and that 
8he was therefore subject to duty, notwithstanding that some of the work 
was done by American labor, and that part of the material used was 
American material. 

Appeal from the Circuit Court of the United States for the North- 
ern Division of the Western District of Michigan. 

This was an application by 0. F. and H. T. Dunbar to review a dé- 
cision of the board of gênerai appraisers reversing the action of the 
collecter of the port of Marquette, Mich., in exacting duties upon 
a dredge boat reimported into the United States. The circuit court 
Hustained the action of the board of appraisers, and the United 
States appealed. 

John Power, U. S. Atty., and E. L. Newnham, Asst U. S. Atty^ 
for the United Statea. 
John L. Borner, for appellees. 

Before TAPT and LUBTON, Circuit Judges, and SEVEBENS, 
District Judge. 
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LURTON, Circuit Judge. The question for décision in this case 
is as to whether the dredge boat Tipperary Boy, exported to Canada 
in 1882, and imported in 1890, is entitled to entry without duty, as 
a manufacture of tlie United States, "returned in the same condition 
as exported." 22 Stat. 517; Eev. St U, S. § 2505. This dredge boat was 
properly regarded as a manufacture or machine, and not as a vessel, 
inasmuch as it has no power of propelling itself , and is incapable of 
use save as a dredging machine. It was built in the United States 
in 1873, exported to Canada in 1875, returned in 1880 or 1881, re-ex- 
ported to Canada in 1882, and returned in 1890. The collector of 
customs at Marquette, Mich., on the évidence submitted to him, held 
that the article was not "returned in the same condition as export- 
ed," and was therefore liable to duty. The importers paid the duty 
assessed under protest, and appealed to the board of United States 
gênerai appraisers, who afiirmed the décision of the collector. 
Proper proceedings were taken to procure a review by the United 
States circuit court of the questions of law and fact involved in the 
décision made by the board of appraisers, and an order was made 
referring the matter to Appraiser Ham to take and return such 
further évidence as might be offered relating to the questions at 
issue. Additional évidence was taken and returned, and the ques- 
tions submitted to the circuit court, which reversed the collector 
and board of gênerai appraisers, and found that the Tipperary Boy 
was an article of manufacture of the United States returned to the 
United States "in substantially the same condition as when export- 
ed." From this décision the United States has appealed. 

The original cost of this dredge, in 1873, was some $13,000. Its 
customs value when exported, in 1882, was $7,500, and it was en- 
tered for importation in 1890 as of the value of $8,000. Just be- 
fore this importation it was, at the close of the season of 1889, towed 
from a point on the St. Lawrence river, through Lakes Ontario and 
Erie, to Amherstburg, on the Canada side of the Détroit river, and 
nearly opposite Détroit. At Amherstburg it was put in a shipyard, 
and overhauled and reconstructed at an expenditure of about 
$3,000. It was then entered at the port of Marquette, Mich., as an 
article of American manufacture "returned in the same condition 
as when exported." In explanation of this very large expenditure 
just before importation, the owners, in a sworn statement of facts 
flled with the collector at Marquette, stated that, "Wheai we were 
about to bring the Tipperary Boy back, we found that she needed 
repairs before it would be safe to tow her hère," — a statement which 
would seem to be quite inconsistent with the fact that, before mak- 
ing any of the so-called repairs, it was towed from the St. Lawrence 
river to Amherstburg. This very large expenditure, amounting to 
40 per cent, of the value of the dredge after the work was donc, is 
shown to hâve consisted in replanking, and, to some extent, refram 
ing, herbow and stem; raising the forward deck; recalking the bot- 
tom and sides; putting in a new dipper and crâne; substituting new 
and much heavier anchors, and a more powerf ul anchor hoist. The 
principal reason for thèse expenditures seems to be found in the 
fact that the owners were about to engage in dredging on the St. 
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Mary's river, where the current was stiff, and the bottom roclîy. 
This condition required heavier ancbors, by means of which the 
dredge might be securely held in position while at work. The means 
by which such dredges are held in place is by the use of beams of 
solid oak, from 40 to 45 feet in length, placed perpendicularly on 
the bottom of the stream, oùe at each corner of the bow, and a third 
at the stern. Thèse beams are held to the dredge by iron slides, 
through which they are let down or drawn up. Thèse beams con- 
stitute the anchors of such a floating machine, and are put down or 
taken up by means of a derrick and gearing operated by the engines, 
and called an "anchor hoist" The anchors exported were of a 
diameter of 16x18 inches, and the anchor hoist exported was of pow- 
er sufficient to operate them. For the exported anchors the owners 
substituted anchors having a diameter of 24x24 inches. The in- 
creased weight of thèse anchors so settled the bow of the dredge 
as to necessitate the raising of the forward deck nine inches. To 
operate them in the slides, the old anchor hoist was insufficient, and 
so a new and more powerful hoist was procured. This new hoist 
was not attached to the dredge until after importation, but was 
placed on the dredge, ready to be attached, and duty was paîd there- 
on without protest The adaptation of the dredge for the harder 
and more diificult work urider contract, in our judgment, amounted 
to such a substantial change in its condition, as to defeat the claim 
that it was "returned in the same condition as exported." That 
condition was deliberately and premeditately changed to meet the 
conditions surrounding the new work to which she was to be put 
When returned, the old anchor hoist, though still in place, was use- 
less to handle the substituted anchors, and the forward deck had 
been raised to meet the conditions resulting from the adaptation 
of the anchors to the contract about to be undertaken. That some 
of the material used in this partial construction, or in substitnting 
new for old in the work of repair proper, was American material, 
or that some of the ship carpenters engaged on the work were Amer- 
ican oitizens, is of no importance whatever. The only standard of 
the free entry act is that the condition of the machine or thing, when 
entered for importation, shall be the same as when exported. The 
words of the statute, "in the same condition as when exported," hâve 
been used without change, since 1842, in defining what articles of 
American manufacture may be returned without duty after im- 
portation. A Tery strict construction has been uniformly put upon 
this provision by the treasury department, as is shown by numerous 
treasury décisions; and this strictness of construction seems fully 
supported by the cases of Knight v. Schell, 24 How. 526, and Belcher 
V. Linn, Id. 533. In the cases cited it was held that empty new bar- 
rels, made in the United States, and exported to be filled with mo- 
lasses and returned, were not entitled to free entry, the court say- 
ing in Belcher v. Linn that: 

"It la Impossible to hold that molasses barrels manufactured hère, and ex- 
ported to a forelgn port, and there flUed with molasses, whether it be the 
ordinary article, or that denominated 'concentrated,' and then relmported 
Wltb thelr contents to this country, were brought back in the same conditioa 
v.67F.no.6— 50 
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a» whea exported, wlthln the true Intent and meaning of the acts of ctm- 
gress. Contrary to the vlews of the plalntiffs, we thlnk the words the same 
condition' mean, not only that the identity of the article exported is pre- 
served, but that Its utlllty for its original purposes is unchanged. On thi» 
point- we adopt the vlew taken by the défendant, because It appears to bei 
more cônBonant wlth the language of the proyision under considération, and 
wlth the obvions Intent of congress In passlng It." 

Thèse cases seem to demand that the intent of congress shall no'- 
be evaded by an elastic construction of the words of the provision 
The décision of the collector and board of appraisers has not, in 
our judgment, been oyerthrown by the additional évidence. Judg 
ment of the circuit court reversed. 



MARTIN & HILL CASH-CAERIER CO. v. MARTIN. 

(Circuit Court of Appeals, First Circuit May 9, 1895.) 

No. 97. 

1. Patents— EsTOPPBL bt Assignmbnt. 

An assigner of a patent is estopped, as against his assignée, from 
denying the valldity thereof, but he may ^show the prior state of the art 
for the purpose of determining what was old and dlstinguishing what 
was new at the date of the patent, apd to aid the court In the construc- 
tion thereof. Bail &' Socket Fastener Co. v. Bail Glove-Fastenlng Co., 
7 0. C. A. 498, 58 Fed. 818, and Babcock v. Clarkson, 11 C. G. A. 351, 
63 Fed. 607, followed. 

a. Same— Cash Carriers. 

The Martin patent. No. 255,525, for an Improvement In automatic cash- 
carrier Systems for store service, is not a pioneer patent, but is one merely 
for détails of consti-uction. Beld, therefore, that daim 1, which covers sub- 
stantlaUy a System consistlng of an endless track, was not infringed by a 
cash-carrier System constructed under patent No. 399,150, which covered 
an apparatus consistlng essentially of a double track,. the carriers travel- 
ing in one direction on one track, and in the opposite direction on the 
other. 62 Fed. 272, affirmed. 

Appeal from thé Circuit Court of the United States for the Dis- 
trict of Massachusetts. 

This was a suit in equity by the Martin & Hill Cash-Carrier Com- 
pany against Joseph C. Martin for infringement of certain patents 
for automatic cash-carrier Systems for store service. The circuit 
court found that there was no infringement, and disinissed the bill. 
62 Fed. 272. Complainant appeals. 

M. B. Philipp (Frank D. Allen, Edwin 0. Gilman, and J. Steuart 
Eusk, on the brief), for appellant. 
Frederick P. Fish and William K. Richardsoûr f or appellee. 

Before COLT and PUTNAM, Circuit Judges, and NELSON, Di»^ 
trict Judge. 

COLT, Circuit Judge. This bill was originally brought for the 
infringement of three patents, Nos. 255,535, 276,441, and 284,456, 
grantâ to the défendant, Martin, for improvements in automatic 
cash-carrier Systems for store service. Thèse patents hâve been as- 
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signed to the plaintiff. By amendment to the bill, the two latter 
patents were stricken out, and the suit as it now stands is limited 
to the flrst claim of patent No. 255,525, which issued March 28, 1882. 
In answer to the charge of infringement, the défendant relies upon 
a subséquent patent, No. 399,150, issued to him March 5, 1889. 

The flrst question which arises is how far the défendant is es- 
topped in this action. In a suit for infringement, brought against 
the assignor of a patent by his assignée, the assigner is estopped 
from denying the validity of his patent. He cannot say that the 
patent has been anticipated by prier structures, or that it is void 
for want of novelty or utility. Babcocli v. Clarkson, 11 C. C. A. 351, 
63 Fed. 607 ;Id., 58 Ped. 581; Bail & Socket Fastener Co. v. Bail 
Glove-Fastening Co., 7 0. C. A. 498, 58 Fed. 818; Faulks v. Kamp, 
3 Fed. 898; Onderdonk v. Fanning, 4 Fed. 148; Purifier Co. t. 
Guilder, 9 Fed. 155; Curran v. Burdsall, 20 Fed. 835; Underwood 
T. Warren. 21 Fed. 573; Parker v. McKee, 24 Fed. 808; Barrel Co. 
V. Laraway, 28 Fed. 141; Corbin Cabinet-Lock Co. v. Yale & Towne 
Manuf'g Co., 58 Fed. 568; Chambers v. Crichley, 33 Beav. 374; 
Hocking Co. v. Hocking, 4 Kep. Pat. Cas. 434, 438, 442; Walton t. 
Lavater, 29 Law J. C. P. 275. 

But it is the settled rule with respect to the construction of pat- 
ents that the prior state of the art is admissible in évidence "to 
show what was then old, to distinguish what was new, and to aid 
the court in the construction of a patent." Brown v. Piper, 91 U. 
S. 37, 41; Eachus t. Broomall, 115 U. S. 429, 6 Sup. Ct. 229; Grier 
V. Wilt, 120 U. S. 412, 7 Sup. Ct 718. That this rule applies as be- 
tween assignor and assignée has recently been held by this court 
in two carefully considered cases, — Bail & Socket Fastener Co. v. 
Bail Glove-Fastening Co., ubi supra, and Babcock v. Clarkson, ubi 
supra. In the latter case the court (adopting the language used in 
the former case) says: 

"The record contains very much touching the state of the art and prier 
patents. From what v/e hâve already said, it is plain that they cannot be 
introduced hère for the purpose of Invalidating any of the patents covered 
by the contract, or any portion of any claim of any of such patents. Never- 
theless, they, as well as th© flle wrappers and their contents, are appropriate 
to be considered for ascertaining the true construction of the varions pat- 
ents Involved, and especially for determlning whether, according to such 
construction, the Improvements were of a primary or secondary character, 
and how far the combinations admit of the doctrine of équivalents." 

The appellant also claims an estoppel différent from that which 
we hâve considered, to the effect that, under some circumstances, a 
patentée assigning his patent after it has been apparently em- 
bodied in a machine is estopped, as against his assignée, from deny- 
ing that the machine correctly represents the substance of the pat- 
ent. But in the présent case several patents were assigned. Only 
one is brought before us, and we do not know the scope of the others. 
Non constat the patents which hâve not been brought to our atten- 
tion, and not the one in suit, furnish the basis of this alleged es- 
toppel, if such an estoppel can be maintained. Therefore, we are 
not called on to oonsider this question, either as one of law or of 
fact 
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Looking at what was old at that time, it is impossible for us to 
give the broad construction to the patent in suit wliich is contended 
for by the plaintiff. The patentée himself déclares in the spécifica- 
tion that the invention "relates to the détails of the construction 
of automatically moTÎng cash boxes and devices for moving such 
boxes from one place to another." At the date of this invention, 
conveying apparatus of varions kinds were old. One variety of con- 
veying apparatus then existing was especially intended for use in 
stores. The Brown patent, No. 165,473, dated July 13, 1875, shows a 
conveying apparatus which is described as "for transmission of goods, 
packages, money, etc., in gênerai, but more particularly as an ex- 
pédient and cheap method of transmitting packages, bills, and mon- 
ey in stores and salesrooms, from the salesmen to the cashier, and 
vice versa,, without the aid of the now employed cash boys." The 
White patent. No. 229,783, dated July 6, 1880, aiso shows a convey- 
ing apparatus "whereby articles are carried from the counters of 
a store to a central desk, and each back to the counter from which 
it was sent." In our opinion, the patent in suit cannot be eonsid- 
ered in any proper sensé a pioneer patent which lies at the founda- 
tion of a new art, but it is a patent, as the spécification déclares, for 
improvements in the "détails of the construction." As a store-serv- 
ice apparatus, it was crude and imperfect. 

In the adaptation of the old cable-conveying apparatus to store 
service two problems presented themselves: First, it was neces- 
sary to provide tracks leading in ail directions from a given point, 
such as the cashier's desk, to différent stations at the varions count- 
ers; second, it was essential to provide for the automatic delivery 
of différent carriers at différent points along a single line of track, 
so that one track oonnected the cashier's station with a number of 
différent receiving stations, and the boxes sent along one track must 
each be delivered at the station to which it belonged. The flrst of 
thèse objects is only imperfectly met, and the second is wholly un- 
provided for, by the patent in suit. 

The flrst claim of the patent is as foUows: 

"In an automatic cash-box System, the track, B, the endless cord, o, the 
cash box, v, and appliances, substantially as described, for attaching said 
box to sald endless cord, and for automatically detaching said box there- 
from, and a sultable motor to glve a motion to said cord, ail combined and 
operating substantially as set forth." 

This claim is for the combination of several éléments, the track, 
the endless cord, the cash box or carrier, the motor, and appliances 
for attaching and for automatically detaching the box from the 
endless cord. The prior state of the art, as exhibited in the varions 
patents in this record, shows conclusively that the patentée is not 
entitled to claim broadly the combination of a track, carrier, end- 
less cord, motor, and devices for attaching and automatically de- 
taching carrier to the endless cord, but that his patent must be 
limited to substantially the means described and shown in the spéci- 
fication and drawings. The track is essentially an endless one, over 
the entire length of which the carrier must travel in passing from 
one station to the other, and thence back to the first station. The 
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cable is an endless one, extending throughout the entire length of 
the track. The motor is any suitable one to drive a cable. The 
carrier, which has a tube flrmly attached to its under side through 
which the cord runs, is one adapted to travel along and never be 
disengaged from the track. The appliances for attaching and auto» 
matically detaching the box from the cord consist of a grip device 
connected with the box, oomposed of two arms or clamping jaws, 
ooe of which is stationary and the other movable. To the latter a 
spring is attached, and the gripping or ungripping takes place as 
the movable arm is pressed against or is released from the endless 
cord, by the opération of the spring. The cash box, at each of the 
two stations, runs into a trough provided with a hinged spring 
cover. This cover supports upon its lower side two converging 
cams or guards and two stops. By means of thèse cams and stops 
the box is stopped, and is unclutched from the endless cord; and, 
after the box has been stopped under this cover, it cannot be 
clutched to the cord again uatil the cover is lifted by an attend- 
ant The act of lifting the cover not only removes the cams and 
stops ont of the road of the box, but permits the grip to work so as 
to again clutch the cord. In the patented device, the cover, with 
Its cams and stops, movable with respect to the track, is a neceé- 
sary feature. 

While defendant's apparatus contains éléments corresponding 
with those of the patent in suit, it is in substance and effect a dif- 
férent System. The track in this apparatus is essentially a double 
track, the carriers traveling in one direction on one track and in 
an opposite direction on the other track. The carrier must be capa- 
ble of removal from the track and cord, for it cannot go back to its 
starting point by continuons movement in one direction. It must 
be wholly removed from one track, and placed upon an adjoining 
track, before it can be returned to the point from which it started. 
This apparatus has a gripping device, but the appliances for attach- 
ing and disconnecting the carrier from the cord are différent from 
the patent in suit It has no hinged cover with its converging cams 
and stops movable with relation to the track. The appliance for 
disconnecting the carrier from the cable is a cam or projection in 
flxed relation to the path of movement of the carrier along the 
track, which opérâtes to release the grip ; and the carrier continues 
to move on the track until it loses its momentum or is otherwise 
arrested. The carrier is then placed by the attendant upon the re- 
turning track. The System of the patent in suit is practically lim- 
ited to a single carrier, because it must be remembered that it has 
only a single track, and that the carrier always runs in the same 
direction propelled by the endless cord. Now, if a second carrier 
M'ere used, and the operator at one station should move away the 
stop, and thus start the carrier, and the operator at the other sta- 
tion should fail to start the carrier from that station at the proper 
time, the carriers would collide, and the ungripping devices would 
fail to properly operate. The defendant's apparatus is so con- 
structed that an almost indefinite number of carriers may be used, 
and, while certain carriers will be automatically switched off from 
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the main track aad disconnected from the cable at certain stations^, 
others will be switclied oif at the other stations. Giving as full a 
scope to the invention coTered by the plaintiff's patent as the state 
of the art will warrant, we think it clear that the defendant's ap- 
paratus does net infringe. 
Decree of the circuit court affirmed. 



WRIGHT & COLTON WIRH-CLOTH CO. v. CLINTON WIRE-CLOTH CO; 

(Circuit Cîourt of Appeals, First Circuit May 10, 1895.), 

No. 125. 

1. Patents— New Use of OtD Meaks. 

Where ail that an alleged invention does is to apply an old and well- 
known means to a new use and new materlal, the patent. If sustainable 
at ail, must be restricted to the spécifie comhination described. 

a. Bame — AnalogOus Uses — Effect of Lapsbd Patents. 

It seems that under the doctrine which gives to the patentée ail the 
uses of which his invention is susceptible, whether known to him or 
not (Potts V. Creager, 15 Sup. Ct. 194, 155 U. S. 597), the public are 
entitled to ail the uses of which the means Involved in devioes covered 
by lapsed patents are susceptible; and that a patentée who employa old 
means with improvements adapting the use to a new or nonanalogou» 
Industry is limited to a monopoly of the combination or improved ma- 
chine. 

8. Same--Limitation of Claims— Priob Stath of the Akt — Weavino Wihe 
Cloth. 

The Wright patent, No. 239,012, (or an improvement In the art of 
weaving wire cloth, if sustainable at ail. In view of the prier state of 
the art, should not be construed so broadly as to give a monopoly of ail 
the means of straightening or swaging wire In the wlre-weaving Industry. 
65 Fed. 425, modified. 

4. Samb — Infrinsement — Wibk- Weaving Shuttle. 

The Wright patent, No. 239,011, for a combination shuttle, In whlcb 
the alleged invention conslsts in swaging the twist out of the wire, by 
passing it over swaging rolls, before leaving the shuttle, if sustainable 
at ail, in view of the prior state of the art, must be narrowly construed, 
and is not infringed by a shuttle made according to patent No. 299,895, 
which possesses no swaging rolls, but swages the wire by the use of 
the delivery rolls, combined with a métal friction post or block. 65 
Fed. 425, reversed. 

Appeal, from the Circuit Court of the United States for the District 
of Massachusetts. 

This was a suit by the Clinton Wire-Cloth Company against the 
Wright & Colton Wire-Cloth Company for alleged infringement of 
two patents relating to the art of weaving wire cloth. The circuit 
court sustained the patents, found infringement, and directed a de- 
cree for an injunction and accounting. 65 Fed. 425. Défendant ap- 
peals. 

Elmer P. Howe, for appellant. 

Oausten Browne and Alexander P. Browne, for appellee. 

Before COLT, Circuit Judge, and NELSON and ALDBICH, Dis- 
trict Judges. 



WEIQHT & COLTON WIBE-CLOTH CO. V. CLINTOK WIRE-CLOTH CO. 791 

ALDRICH, District Judge. This is a suit In equity in behalf 
■of the Clinton Wire-Cloth Company, wherein it is alleged that the 
défendant lias infringed two letters patent, — one for an improvement 
in the art of weaving wire cloth, and the other for an improved 
shuttle wberebj the improvement in such art may be practiced. The 
complainant contends that prier to its inventions there was a prac- 
tical diflBculty in weaving wire cloth by means of a shuttle carrying 
a cop of wire; and that the difflculty resulted from the fact that the 
wire, as it lay on the cop, in coils substantially at right angles to 
the axial Une of the shuttle, necessarily at each turn, as the coil 
was paid out longitudinally from the cop, took into itself tums of 
twist, by reason of which the wire constantly tended to résume the 
spiral form in which it was while wound on the cop, instead of re- 
maining in a straight line in the web, as was necessary in order to 
accomplish satisfactory work. 

The complainant claims, under patent No. 239,012, dated March 
15, 1881, known as the "Art Patent," an invention which eflectually 
removes this difflculty by swaging the twist into the body of the 
wire, which resuit, it is claimed, is accomplished by straining the 
wire around rollers as it passes from the cop to the loom and its 
place in the web. Under its other patent, No. 239,011, dated March 
15, 1881, the complainant présents a combination shuttle consisting 
of a shuttle body for weaving wire, with a cop case or chamber, to 
contain the wire and swaging rolls, around which the wire passes 
after leaving the cop, and before leaving the shuttle, whereby the 
twists of the wire are swaged into its body, and smooth weaving 
insured. So it will be seen that under the Art patent, which is the 
first patent mentioned hère, the complainant seeks to monopolize 
or control the means of swaging or straightening wire as it passes 
from the cop to the web; and that, under the second patent named, 
he seeks to control or monopolize the use of a combination shuttle, 
which it is said effectually performs the work. 

We are of opinion that the means of straightening or swaging 
wire, as a gênerai proposition, are old and well known, and that it 
has been imderstood for a long time that wire having crooks or twists 
could be straightened either by a hammering process, or by drawing 
the wire under tension around a rigid body or hard substance, like 
the horn of an anvil, for instance. It is probable that the boy is 
rare who has not in his playdays been confronted with the problem 
of straightening crooked or twisted wire, and it may be safely said 
that the problem was readily solved by holding one end of the wire 
in each hand, and drawing it firmly around some hard substance; 
and it mattered not, except in degree, whether the substance was a 
flxed rounded, or cîrculating, surface. It is probably true that the 
molecular condition of crooked or twisted wire is in a measure changed 
when subjected under tension to any of the old and well-known pro- 
fesses of straightening; and it therefore foUows that the complain- 
ant's flrst or "Art Patent," so-called, should not, if sustained, be 
construed so broadly as to give a monopoly of ail the means of 
straightening or swaging wire in the wire- weaving industry; and 
aa we dispose of this case without passing upon the validity of the 
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second patent, wMch i3 the patent coyering tlie combination shut- 
tle or device, we do not deem it necessary to pass upon the question 
whether such particular device accomplishes more or better results 
than the means involved in the older devices known and open to the 
art of weaving. 

As bas been said, the complainant's device covered by his shuttle 
patent is the combination of a shuttle body for weaving wire with 
a cop case or chamber to contain the wire and with swaging rolls, 
around which the wire passes after leaving the cop, and before leav- 
ing the shuttle. In this machine or combination shuttle there are 
three rolls, which are designated as "swaging rolls," and two other 
rolls, which are denominated as the usual "delivery rolls." The 
wire, under the strain of weaving, passes around the three flrst 
named, and then around one or the other of the delivery rolls, to its 
place in the web. As the shuttle is passed from one side of the loom 
to the other, the wire is drawn around the delivery roU nearest to 
the point to which the shuttle is directed. The complaiuant does 
not claim that the two rolls called "delivery rolls" are new, or that 
they perform in this device any necessary swaging f unction ; and in 
fact it is conceded that they were in use and known to the public as 
delivery rolls, both in wire and textile fabric weaving, long before 
the complainant's alleged invention. The device known as the 
"Combe Patent" was an English device invented in 1857, and was 
designed to be used in the textile fabric industry. It possessed a 
semicircular friction block or post, which performed the double func- 
tion of putting friction upon the weft thread, and of guiding the 
thread on its course to the loom. It also possessed a steel channel 
or groove on the side of the shuttle, through which the thread was 
drawn as it was delivered to its place in the web. While this de- 
vice was limited in design and in use to weaving textile fabrîcs, and 
had no référence whatever to the idea of swaging turns of twists 
from weft-wire threads in the wire-weaving industry, it unquestion- 
ably embodied the means of performing that function. Perhaps not 
satisfactorily, but it possesses the means and will accomplish the 
work in a degree. It is urged by the learned counsel for the com- 
plainant that the problem of swaging turns of twists into wire thread 
was never presented in the textile-fabric industry during the life of 
the Combe patent If this be so, "doubtless a patentée is entitled 
to every use of which his invention is susceptible, whether such use 
be known or unknown to him" (Potts v. Creager, 155 U. S. 597, 606, 
15 Sup. et 194); and, if the Combe patent were in force, the pat- 
entée would doubtless be entitled to control the use of his device 
in the wire weaving as well as in the textile fabric weaving industry. 
Under the doctrine which gives to the patentée ail the uses to which 
his invention is susceptible, whether known or unknown, it is diffi- 
cult to see why the public should not be entitled to ail the uses to 
which the means involved in devices covered by lapsed patents are 
susceptible, or why a patentée who employs the old means with im- 
provements adapting the use to a new or nonanalogous industry 
should not be limited to a monopoly of the combination or improved 
machine. To say that one who discovers that old means will do 
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a new work without any change may thereby monopolize the old 
means as applied to such new work, or, in other words, to say that 
becanse of such discovery others engaged in the wire-cloth industry 
«hall not, in weaving, rnn a wire thread through the means used in 
the older industry, woald be carrying the diMorery doctrine alto- 
gether toc far. 

On the View most favorable to the complainant, ail its alleged 
Invention does is to adapt or apply old and well-known means to a 
new use and new material; and if the question as to the validity of 
the patent were a question necessary to a décision of this case, and 
if "the patent could be sustained at ail" (Brook v. Aston, 27 Law J. 
Q. B. 145, 28 Law J. Q. B. 175, 176; Potts v. Creager, 155 U. S. 
597, 606, 607, 15 Sup. Ct. 194; Watson v. Stevens, 5 U. S. App. 
101, 107, 2 G. 0. A. 500, and 51 Fed. 757; Pennsylvania R. Co. v. Loco- 
motive Engine & Safety Truck Co., 110 U. S. 490, 494, 4 Sup. Ct. 220; 
Brown V. Piper, 91 U. S. 37; Eoberts v. Rver, là. 150; Atlantic 
Works V. Brady, 107 "D. S. 192, 2 Sup. Ct. 225; Tucker v. Spalding, 
13 Wall 453; Rob. Pat. § 259, and note 1), "it would hâve to be re- 
stricted and conflned to the spécifie combination described" in the 
spécification and claims (Knapp v. Morss. 150 U. S. 221, 228, 14 Sup. 
Ct. 81; Dufe V. Pump Co., 107 U. S. 636, 639, 2 Sup. Ct. 487; Newton 
V. Purst & Bradlev Co , 119 U. S. 373, 7 Sup. Ct. 369; Bragg v. Fitch, 
121 U. S. 478, 484, 7 Sup. CL 978; Dryfoos v. Wiese, 124 U. S. 32, 37, 
8 Sup. Ct. 354). If, theref ore, we were to assume in this case that the 
wire-wea-ving industry is nonanalogous to the textile-fabric industry, 
and that the complainant's combination was patentable as a combi- 
nation of old means with improvements adapting it to a new and 
nonanalogous material and Use, still the monopoly would be limited 
to the combination, and would not extend to the old means employed 
in the new industry without invoking the aid of the improvements 
involved in the new combination or device, for which the complain 
ant seeks protection. 

The Tunstill patent of 1864 was a device for textile weaving, and 
employed a tubular gudgeon and a round roller as means for protect- 
ing weft thread f rom becoming entangled as it passed f rom tlie cop ; 
and the Bigelow patent of 1857 was designed as an improved device 
for use in weaving wire cloth, and employed a séries of pins, which 
were designated as a "wire straightener," through which the wire 
was drawn out from the bobbin between guide rollers to the loom, 
and to the pins there was applied a spring to hold the pins "in 
greater or less proximity, according as more or less pull is required 
to straighten the wire." It is also claimed for the last-named de 
vice that "two conforming friction surfaces may be employed to 
straighten the wire, said surfaces being pressed together by a spring, 
and the wire drawn between them." The Washbum patent of 1865 
covers a wire-straightening machine with flxed points or rollers, 
whereby it is claimed that "wire may be more readily and efEectually 
straightened than by machines hitherto employed for this purpose," 
and it sets forth that the wire is to be drawn between fixed points 
or rollers. Without pursuing the state of the art or older devices 
fnrther, it may be observed that weavers of wire and textile oloths 
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have varioùsly employed friction posts, blocks, métal grooves, chan- 
nels, and rollers in connection with the shuttle for iSe purpose of 
straightening textile and wire weft thread. The defendant's alleged 
infringing shuttle is coTered by lettera patent No. 299,895. It pos- 
Besses no swaging rolls, but employs the delivery rolls, which are old, 
combined with a métal friction post or block somewhat larger than 
that nsed in the Combe patent, around which the wire is paid out 
from the cop or spindle, and passed through the delivery rolls to the 
loom. As has been said, the delivery rolls are old, and the friction 
post or block is old ; and if there is, as claimed, peculiar virtue and 
Dovelty in the combination of the complainant's swaging rolls with 
the delivery rolls, which are old, then the defendant's device does not 
possess such virtue or novelty. It is suflacient for the purposes of this 
case to say that, if we were to assume that the complainant's com- 
bination présents a patentable device and a better shuttle than any 
other known in the art of wire weaving, we should feel bound to 
construe the patent as not covering or controlling ail means of swa- 
ging turns of twists into wire, during the process of weaving. It 
follows, therefore, as the defendant's alleged patentable combination 
employs such means only, for straightening or swaging wire, as were 
old and well known, that the rights of the complainant are not 
infringed. 

The decree of the circuit court is reversed, and the case remandedi 
to that court, with directions to dismiss the bill, with costs. 



THB HINDOUSTAN. 

STARACB T. COMPAGNIE NATIONALE DE NAVIGATION. 

(Circuit Court of Appeals, Second Circuit April 16, 1895.) 

SmppiNO — Damagk to Qoods— Exceptions in Bill op Lading. 

Under a bi)l of lading containing exceptions of "détérioration of fresb 
fruits or vegetables, * * » moisture by fresh or sait water, condensa- 
tion, • • • decay of every klnd or vice propre," the burden of proof 
Is upon the shipper to show that détérioration in a shipment of garlic 
mlght have been avoided by the exercise of reasonable skill and atten- 
tion on the part of tbe shlp. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

This was a libel by Achille Starace against the steamship Hin- 
doustan (the Compagnie Nationale de Navigation, claimant) to re- 
cover damages for détérioration and decay of four shipments of 
garlic brought from Naples, and consigned to the libelant The 
district court dismissed the libel, and the libelant appeals. 

The opinion flled by BROWN, District Judge, in the court below 
was as follows: 

Under the bllls of lading the burden of proof Is upon the libelant to show 
négligence in the carrier; silice the damage was by an excepted péril; négli- 
gence In this case could only be the omission of the customary ventilation 
for garlic in passenger ships. The proof does not show such omission, but 
the présence of the usual and sufflclent ventilation for properly cured garlic. 
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The défendants had no notice that any ventilation beyond the usual aud 
customary was needed. The testimony that the garllc was thoroughly cured 
wheD sliipped is not persuasive, because the outward appearance was not a 
sufflcient test. I think the decay arose from the early crop" not thoroughly 
dried, and that the ventilation was suffirent for well cured garllc, and ail 
that is usual for such shlps and ail she was bound to provide. 
Libel dismissed. 

The matters in issue will appear from the following statement, 
contained in the brief for the appellant: 

The llbel was filed to recover $1,582.89 for damage to four shlpments of 
garllc made on .Tune 14, 1892, by four différent persons, at Naples, Italy, on 
the steamshlp Hindoustan, then bound for New ïork, and which were on the 
6th day of July, 1892, delivered at New York to the llbelant, the consignée 
thereof, In a damaged condition. Thèse four shlpments of garllc, consistlng 
together of 422 hampers, were stowed in the lower hold No. 3 of the steam- 
ship, and the hatchway leadlng Into that hold was closed, the cracks caulked, 
and the hatch covered with a tarpauliru The hatch was not opened durlng 
the voyage. The garllc, when shlpped, was in good order and condition, 
havlng been properly dried and packed, but the greater portion of the garlic 
when delivered at New York was decayed, and thls damage was caused by 
heating and sweatlng on account of insufflcient ventilation. The hatch havlng 
been closed, the only means of ventilation of the hold In which the garllc 
was stowed were four iron pipes, leadlng from the bottom of the hold, two 
to the betT^een decks, and two to the upper or spar deck. The two pipes 
leadlng to the between decks were undoubtedly closed, as was the hatch, to 
prevent a supposed annoyance by the odor of the garllc to the passengers who 
were located In the between decks. As there was no opening in the deck by 
which air could escape, no air could pass down the two ventilators from the 
spar deck, through which It was designed that air should pass to the bottom 
of the hold, and there was consequehtly no ventilation whatever. The 
weather durlng the voyage permitted the opening of thls hatch sufflclently 
often to hâve afforded ventilation enough to hâve preserved the garllc. If 
the garlic had been stowed In some other part of the shlp, where proper 
ventilation could hâve been had, it would not hâve decayed. It is évident 
that those in charge of the shlp could hâve prevented the damage to the 
.garllc by afCording it proper ventilation, either by opening the hatch oc- 
caslonally durlng the voyage, or by stowlng it where there was sufflcient 
ventilation. The llbelant claims that the failure to afford sufflcient ventila- 
tion was négligence, and that the steamshlp is consequently llable for the 
damage, notwithstanding the bllls of lading contained a clause exemptlng 
the steamshlp from liabillty by reason of decay, for the decay could hâve 
been prevented by the exercise of due diligence on the part of those in charge 
of the steamshlp. On behalf of the steamshlp, it is claimed that the garlic 
was not suiaiciently dried when shlpped; that It was stowed in the cus- 
tomary way and place; that It had the usual ventilation; and that the dam- 
age was due to Inhérent defects or vice propre, and not to the négligence of 
those in charge of the steamshlp; and that, consequently, the steamshlp 
and the clalmant are exempted from liabillty therefor, under provisions of 
the bllls of lading. 

George H. Balkan, for appellant 
G. 0. Burlingham, for appellee. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

PER GURIAM. The bills of lading contained the express condi- 
tion that the carrier should not be liable for "détérioration of fresh 
fruits or vegetables, * • ♦ moisture by fresh or sait water, 
condensation, ♦ • • decay of erery kind or vice propre." The 
burden Of proof, therefore, was upon tlie llbelant to show that 
the détérioration or decay might hâve been avoided by the exercise 
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of reasonable skill and attention on the part of the steamship. 
He contended that there had been insufflcient ventilation, bot we 
concur in the flnding of tlie district judge that he has failed to 
show by a fair prépondérance of proof that the garlic was not 
giyen such Tentilation as is usual and ordinarily sufQcient on ves- 
sels of this character. There is no direct proof that the ventilât 
ing pipes which led into the between decics were obstructed, and, 
in the absence of proof, we cannot infer that such was the fact, 
merely from the circumstance that the hatch in the between decks 
was closed and caulked. 
The decree of the district court is affirmed, with costa. 



FREBMAN y. WELLMAN et al. 

(District Court, D. Massachusetts. May 13, 1895.) 

No. 532. 

BhIFPINO — CUSTOMART QtTICE DlSCHABOE. 

Where 30 or 31 worklng days were occupled In dlscharglng a cargo 
of 475,000 feet of lumber, whlch had been loaded In 16 days, hdd, that 
there was a fallure to comply with an agreement to dîscharge with 
"customary quick dispatch," although some allowance was to be madu 
for wet weather, the lumber belng seasoned. 

This was a libel by R. E. Freeman against H. E. Wellman and oth- 
ers for demurrage. 

Carver & Blodgett for libelant 

C. T. & T. H. Russell, for respondents. 

ALDRIOH, District Judge. This case învolves a controversy as 
to the discharge of a cargo of hard pine lumber from the schooner 
Annie E. Kranz at th« wharf Ln the port of Boston. The schooner 
was loaded at New Orléans, under a written contract of charter 
party and bill of lading, which called for the "customary quick dis- 
patch" in the discharge of the cargo at the wharf, It was provided 
by the contract that the charterers were to furnish 30,000 feet per 
day for loading, and there is no question about the fact that she 
was loaded at about that rate. The cargo consisted of about 475,000 
feet of lumber, and was loaded in 16 days, if I recall the e-\adence 
correctly. There is no controversy about the loading, however, and 
the time occupied is only important so far as it bears on the contro- 
versy as to the discharge. The testimony on both sides tended to 
show that loading lumber necessarily requires more time than the 
discharge, for the reason that care is required in packing the small 
pièces in and about the vessel. 

Coming now directly to the controversy, the vessel arrived at the 
port of Boston, August 31, 1892, and the discharge was finished Octo- 
ber 5th or 6th. She was therefore at the wharf 36 or 37 days, and, 
deducting Sundays and holidays, there were left 30 or 31 working 
days. F^om thèse days, however, some déduction should be made 
by reason of wet weather, as the lumber was seasoned, and care 
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lequîred to keep it from the water wMle being disoharged. I as- 
Bume that the term"customary quick dispatcli"in discharging meanâ 
what is known as the ordinary quick dispatch, as distinguished from 
the usual discharge; and from the évidence I am inclined to thlnk 
it more probable than otherwise that it is understood in the business 
to mean a gang of stevedores at each hatchway through which lum- 
ber can be delivered, while in the ordinary discharge one gang only 
is employed. In thia instance the steredore in control of the dis- 
charge of the cargo was also foreman of the wharf and agent of 
Wellman, Hall & Co., the consignées; and the principal controversy 
in this case — in fact the only controversy — is upon the question 
whether the consignées exercised proper foresight and care, as it 
was their duty to do, in keeping the wharf unobstructed and in a 
condition for free discharge, in view of the fact that the cargo was 
to be unloaded with customary quick dispatch. The évidence taken 
altogether would seem to make it more probable than otherwise that 
there was unnecessary and unreasonable delay at the wharf, and 
that such delay was chargeable to the respondents or their agents. 
It is difacult to détermine just how much unreasonable delay there 
was. It would seem, however, that the discharge could and'should, 
at a libéral limit, hâve been made in 20 or 21 days, and the nnreason- 
able delay, therefore, was at least 9 days. 

As there is no controversy about the demurrage, which is âxed 
by the charter party at |60 per day for each day's détention, it fol- 
lows that the libelant is entitled to recover $540, with interestfrom 
date of libel. Decree accordingly, with costs. 



NB3W YORK & WILMINGTON STEAMSHIP CO. v. McLAUGHLIN. 

(Circuit Court of Appeals, Thlrd Circuit May 14, 1895.) 

No. 8. 

NBaiiTaENCE — Dbpbctive Machinbry. 

Libelant, a flreman on a steamer, whlle engaged In holstlng ashes with 
a steam holstlng apparatus, was injui-ed by the bucket on the holsting rope 
mnnlng too far up, and cutting o£E his iinger. It appeared tliat the ap- 
paratus was simple, and could hâve been so adjusted as to be perfectly 
Bafe, but that It bad not been so adjusted. It also appeared that the defect 
had exlsted for some tlme, and that the attention of the offlcers of the ves- 
sel had been called to It. Seld, that the vessel was liable for the injury 
sustalned by libelant. 

Appeal from the District Court of the United States for the East- 
ern District of Pennsylvania. 

This was a libel for personal injuries by John McLaughlin against 
the steamer Benefactor (the New York & Wilmington Steamship 
Company, claimant). The district court entered a decree for the 
libelant, upon the foUowing opinion (BUTLEE, District Judge) : 

The libelant, who was a seaman on board the respondent, sues to recover 
compensation for an injury sustalned while operating her ash hoist on a 
trip from Fhlladelphla to Richmond. I fiud the facts to be substantially as 
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set out In hls statement: "Thls holst consisted of a tube or brass cylinder 
containlng a piston, to whlch was attached a wlre rope whlch passed through 
a gland or stufflng box over a pulley. A lever operatlng a valve admitted 
steam on top of the piston, driving the piston dowh, causing the bucket, 
which 'was attaclied to a rope or fall, to ascend through the ventilator to a 
door in it on deck, through which the bucliet of ashes was taken by the oper- 
ator and his assistant, and dumped overboard. At the discharge of the venti- 
lator was a house contaiuing a door 2% feet wide, and a wiudow which at 
that tim« was inclosed with a sash and glass. Inside the house was a lever, 
and there was only enough room to enable the operator to stand in the door- 
way and work the lever, take the bucket of ashes from the hôok, and pass it 
outside to another flreman, who assisted in dumping it. On the voyage in 
question the flremen notloed that a three-inch stud boit whlch was used to 
secure the gland or stufflng box of the hoist, to prevent the escape of steam, 
was broken off; and a pièce of vvire was wrapped around it, as a make- 
shlft to take Its place. The offieers of the steamer knew of this, and admitted 
that It was the third voyage which the steamer had made from Philadelphia 
with the broken boit, but that they did not hâve time to repair it. The efEect 
of this absence of the boit ■ was to permit the steam to escape from the 
cylinder, and render the hoist dangerous to work. Every firéman on. board 
during the voyage complained to ail of the offlcers that the hoist was out 
of order. At tlmes the bucket would not come up far enough in the ven- 
tilator for the operator to take hold of It, and would slide back again to 
the fire room. The only thing done by the offlcers, or those in charge of the 
machinery, was to tie knots in the rope which held the bticket. Some four 
or flve knots were thus made In the rope, which, instead of making any im- 
provement, rendered the working of the hoist more Irregulat. Instead of 
the bottpm of the bucket stopping two inches above the sill of the venti- 
lator door, as Intended by the Inventer, the bucket would go up into the 
ventilator, until the handle struck the hook on the top of the pulley. Two 
of the flremen refused to operate it. Those in charge of the machinery, 
seeing the danger, then suggested to libolant to let the bucket go up as far 
as it would go, and take it out when descending. This seemed the safest 
way to operate the hoist, and libelant adopted it. On tlie 27th of March 
the steamer was in Norfolk, and it is alleged by her offlcers that the broken 
boit was replaced there on that day. Although this may hâve been done 
(which is denied by libelant), the rope which held the bucket, and had 
been knotted and shortened and adjusted to compensate for the loss of 
steam, was permitted by the offlcers to remain in that condition. The 
steamer left Norfolk at night on the 27th of March, and, about 11 o'clock the 
same night, libelant started, during his watch, to raise ashes at the hoist. 
It worked worse than ever. The bucket would go up, and strike with 
greater force than before, and come down again. The third bucket had gone 
up In this way, and when it was coming down, and libelant had put his hand 
on to take it out, the lever, which was loose, and had been afCected by the 
unusual jarrlng caused by the bucket's striking above, and the lurching of 
the vessel, fell over, sending the bucket up again, and taking libelant's 
•finger with it, and cutting off part of it A new fall or rope, to take the 
place of the knotted one, was afterwards rigged up, the next morning. The 
method of operating the hoist was also afterwards changed. The sash 
was taken out of the window, and the man who operated the lever stood 
outside the window, and was compelled to hold on to the lever untll his as- 
sistant landed the bucket." 

I need not discuss the évidence. It sustains the foregoitig statement in 
ail essential respects. The théories of respondent's witnesses respecting the 
cause of the accident, and the manner in which it occurred, are entitled to 
very little weight, as agalnst the direct and positive testimony on the other 
Bide. That the holst was out of order, and was dangerous to one operating 
It, and that the libelant was injured whlle engaged in the discharge of this 
duty, is entlrely clear. I flnd no reliable évidence that he' was négligent. 
The presumptlon is that he was not, and more especially in view of the 
f act that he knew the holst to be ont of repalr, and diffleult to worft with 
safety. While there is no évidence to repel this presumption, his testimony 
supports it. He eould not properly refuse the work, and would hâve en- 
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countered the risk çt . 'pui}lshment If he had The notion that hls Injury 
resulted from the blàmming of a door Is met, not only by positive testl- 
mony to the contrary, but also by eYIdence that this was impossible. The 
charge that the libelant was neglected,— that he did not recelve proper treat- 
ojent,— after the accident, is not sustained. The case must go to a commis- 
sfoner to ascertain the extent of the injury, and the compensation due. 

Claimant appeals. 

J. W. Bayard and Frank P. Prichard, for appellant 
John A. Toomey, for appellee. 

Before ACHESON and DALLAS, Circuit Judges, and BUPFING- 
TON, District Judge. 

BUFFINGTON, District Judge. This is an appeal by the New 
York & Wilmington Steamship Company from a decree entered 
against it by the district court of the Eastern district of Pennsylvania 
in a libel flled by John McLaughlin for personal injuries. The 
proofs show that on March 27, 1893, libelant, while performing his 
duties as a fireman on the Benefactor, one of appellant's vessels, 
in raising ashes, by means of a patent steam hoist, from the fire 
room to the deck, had the middle finger of his right hand eut off at 
the first joint. He alleged the machinery and appliances were not 
proper for the purpose; were, to the knowledge of the officers, out 
of order; and that his wound was improperly treated on the vessel. 
The last issue was found for the ship, the other for the libelant, 
a decree entered in his favor, and from it the présent appeal is 
taken. After full examination of the proofs, we are of opinion 
there was no error in the resuit reached by the court below. 

The testimony of Mr. Selden, the inventor of the apparatus, and 
of other witnesses called by the respondent, shows the hoist was 
simple in design and construction, and capable of such an ad- 
justment as allowed it to be safely worked by unskilled men. A 
description of it is as follows: Near the ventilating shaft through 
which the ash bucket was to be hoisted, a piston was placed in a 
tube having a length equal to the hoist, or made equiralent thereto 
by means of pulleys. Secured to the piston was a wire rope passing 
through the stufSng box and over a pulley, whence, by a rope run- 
ning down the shaft, connection was made with the ash bucket. A 
valve controlled by a lever near a door opening from the ventilator 
to the deck admitted steam to the top of the piston. By this means 
the piston was driven to the bottom of the valve, and the bucket 
raised to clear the ventilator door. Mr. Selden describes it as 
being operated by a single person and says: 

"A mau standing there, looliing down in the tube, could see the bucket 
flve feet down, before it reached the hole. He stands with his hand on the 
lever, and, as the bucket cornes up, the Intention is to shut off the steam, and 
take the bucket eut The lever is placed very convenlently to him." 

He says that, after the steam is shut ofE by the lever, it is impossi- 
ble for the bucket to rise any higher; or, to use his words, "it is 
nothing in the world but a lever with a weight on one side and a 
weight on the other." He says the apparatus is adusted so that 
the bucket clears the bottom of the door by two or three inches, and 
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that the arrangement of this vessel was sncli that, if ail the steam 
was tùmed on until tlie piston was ail the way down, it would hold 
the bucket at rest at that point The captain of the vessel, O'Neil, 
speaks thus of the working of the hoist: 

"Q. When he turns the steam on, what happens? A. The bucket cornes 
up. When it gets to a certain height, it stops itself. You could not pull the 
bucket out then, or haul it eut, because the steam is still on the piston, and 
the piston Is down at the bottom of the eylinder. You hâve got to reverse 
the lever, and then you shut the steam valve and open the exhaust That 
relieves the pressure off the piston, and you can haul the bucket out" 

The testimony of Wood, the assistant engineer, is: 

"Q. Why is it that this bucket cannot rise higher than you hâve described? 
(Two inches from the lower edge of the ventilator door.] A. Because the 
piston goes down in the bottom of the eylinder, and you can't get it any 
further. Q. You mean, when the ash bucket is that high, the piston is down 
at the bottom of the eylinder? A. Yes. sir; down to the bottom of thr 
eylinder." 

From this testimony, it is quite clear how the hoist should work 
when properly adjusted, and that it could be so adjusted that, even 
when run by an unskilled man, it was impossible to force it as high 
as the upper edge of the ventilator door. But, unfortunately for 
the appellant, the overwhelming testimony of the libelant and his 
witnesses shows the bucket did strike the upper edge of the door, 
and the explicit admission of the answer concèdes that it was at 
that place libelant's flnger was eut off. The second paragraph of 
the libel says the injury was caused by libelant's finger "being 
caught between the edge of the iron bucket containing the ashes, 
and the top of the ventilator door, through which the bucket was 
taken to be emptiéd;" and the answer says, "the averment in the 
second paragraph of the libel as to the manner in which libelant 
was injured is true." The appellant afterwards took the position 
that it was a physical impossibility that such a thing should happen ; 
but even if this issue were still open, in view of the express allégation 
in the libel, and the equally explicit admission of its truth in the 
answer, we are of opinion the proofs show that this was the manner 
and the cause of libelant's injury. The testimony of Welsh and 
libelant, who were the only persons présent, is positive that Me 
Laughlin's finger was caught between the bucket and the upper 
edge of the door, and the testimony of the numerous persons who 
had worked the hoist is quite convincing that the bucket did run 
up as high at other times. In view of thèse facts, and of the fact 
that the appliance could hâve been so adjusted as to hâve avoided 
any such danger, we think no injustice is done in visiting the appe- 
lants with the damage which resulted from their f allure to so adjust 
the hoist aa to avoid this danger. The deoree will therefore be 
afflrmed. 
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SMITH V. SARGENT MANUF'G CO. 

(Circuit Court, S. D. New York. May 18, 1896.) 

CoDBTS— JuRisDicTiorr iw Patent Casbs— Whkkb Suit may be Bbousht. 

The provision In tlie judiclary act of 1887, as amended in 1888 (25 Stat. 
433), requiring sulta to be brought In the district of defendant's résidence, 
does not apply to sults for infringement of a patent, and such suits may 
be brought ■whererer personal service can be had. In re Hohorst, 14 Sup. 
et 221. 150 U. S. 653, foUowed. 

This was an action at law by Herbert S, Smith against the Sargent 
Manufacturing Company for alleged infringement of a patent. De- 
fendant demura to the complaint for want of jurisdiction. 

Thomas M. Wyatt, for plaintifl. 
Francis Forbes, for défendant 

WHEELER, District Judge. The plaintlft is a citizen of New 
York; the défendant is a corporation and citizen of-Michigan; and 
the suit is brought for an alleged infringement in this district of 
letters patent of the United States No. 185,193, issued to the plain- 
tifl for an improvement in wheeled chairs, and therefore arises under 
the patent-right laws of the United States. The défendant bas de- 
murred to the complaint, assigning for cause want of jurisdiction 
"of the person of the défendant," because the suit is brought in an- 
other district than that whereof the défendant is an inhabitant. The 
act of 1887, as amended in 1888 (25 Stat. 483), is relied upon to sup- 
port this demurrer. The circuit courts of the United States had 
exclusive jurisdiction of cases arising under the patent laws long 
before the act of 1887; and before the act of 1875 the district courts 
had exclusive jurisdiction of ail suits for nenalties and forfeitures 
incurred under the laws of the United States. Act Feb. 15, 1819 
(Story's Laws U. S. 1719); Act July 4, 1836, § 17 (5 Stat. 119); Rev. 
St. U, S. § 563, cl. 3; Id. § 629, cl. 9; Id. § 711, cls. 3, 5. Thèse 
suits could be brought in any district where personal service could 
be made upon the défendant. Chaflee v. Hayward, 20 How. 208. 
The gênerai words of the act of 1875 would hâve given the circuit 
court jurisdiction of suits for penalties and forfeitures of which the 
district court before had exclusive jurisdiction, but the suprême 
court held that this spécial jurisdiction of the district court was not 
included in thèse gênerai words. U. S. v. Mooney, 116 U. S. 104, 
6 Sup. Gt. 304. In the same way, suits under this spécial jurisdic- 
tion of the circuit courts in patent cases would be included by the 
gênerai words of the act of 1887, as to where suits should be brought, 
but the suprême court has said that suits under this spécial and 
exclusive jurisdiction of the circuit were not included by thèse 
gênerai words. In re Hohorst, 150 U. S. 653, 14 Sup. Ct. 221. This 
décision and this saying of the suprême court seem to be sufficient 
for overruling the demurrer in this case now. Demurrer overruled. 
v.67F.no.7— 51 
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HATCH V. BANCROFT-THOMPSON 00. et al. 

(Oiicuit Court, E. D. Michlgan. May 10, 1896.) 

No. 3,354. 

1. Equitt Pkacticb — Plba Supported bt Answer — Equity Kulbs. 

The only method by which complainant may test the sufflclency of a 
pleSi or, If its sufficiency be conceded, the truth of Its ayermenta, is that 
provided by equlty rule 33, and consista either in setttng down the plea 
to be argued, or In taking Issue upon It as to the facts; and where a plea 
in bar is supported by answer, as provided by equlty rule 32, complainant 
caiinot properly except to the answer for insufflciency, and at the same 
tlme rndve to quash the plea; and, if he does so, it must be held that, by 
ezcepting to the answer, he admlts the validity of the plea. 

8. Equity Plbading— Exceptions to Answer— Rule 39. 

Under equlty raie 39, an answer in support of a plea in bar Is not sub- 
Ject to exception because it falls to answer ail the spécifie interrogatorlea 
attached to the bill. 

8. Btatb and Fédéral Courts— CoMiTy—CREDiTORs' Bills. 

Under the Hichigan statutes relating to credltors' bills (How. Ann. St 
S{ 6614-6618), and conferring upon the state circuit courts certain powera 
In respect to corporations (cbapter 281, §§ 8148-8173), as construed by the 
State courts (Turnbull v. Lumber Co., 21 N. W. 375, 55 Mich. 387, and 
Bank of Montréal v. J. B. Potts Sait & Lumber Go., 51 N. W. 512, 90 Mlch. 
345), a créditer who bas procured a judgment in a fédéral court against 
a corporation is entltled to interrene on a footing of equallty in a cred- 
Itor's suit pendlng in a state court; and, after jurisdlction has fuUy vested 
In the state court, a fédéral court will refuse, on the ground of eomity, 
to proceed on a blU subsequently flled by such créditer, to procure the 
same relief as that prayed in the state court, and wlll take such action 
as will leave complainant free to resort to the state court, or will stay its 
hand until that Utlgation is ended. 

This was a creditors' bill brought by Edward P. Hatch, doing 
business under the firm name and style of Lord & Taylor, against 
the Bancroft-Thompson Company, Frederick A. Bancroft, John W. 
Thompson, Charles R. Hawley, William Butler, Lawrence E. Chris- 
topher, Benjamin M. Hawley, Joseph W. Fitzgerald, and John L 
Bassingthwait The case was heard upon exceptions to the answer, 
and also upon a motion to quash the plea. 

The bill of complalnt In thls cause was flled on the 4th day of September, 
1893, and shows that the complainant, who is a citizen of the state of New 
York, obtained a judgment against the Bancroft-Thompson Company, a cor- 
poration organized under the laws of the state of Michlgan, in this court, 
on the law side thereof, June 28, 1893, for $2,575.43, and costs, taxed at 
$31.45, on which judgment an exécution was duly Issued, and plaeed in the 
hands of the marshal of thls district for collection. Sald wrlt of exécution 
was duly retumed August 26, 1893, by the marshal, wholly unsatlsfled. The 
judgment remains In full force and efifect, wholly unpald, and there is still 
due the complainant thereon the full amount thereof, with Interest and costs. 
The purpose of the bill Is to reach, In faror of the judgment créditer, équi- 
table assets of the Bancroft-Thompson Company, and compel the discovery 
of concealed property and assets, and for other and incidental relief. The de- 
fendants named In tie bill are the corporation, and its offlcers and stockhold- 
ers, who, it Is charged, hâve bought property of the corporation défendant, 
and a part of the relief sought is that thèse persons ' pay money Into the 
Company, which shall be applled to the satisfaction of complainant's clalm. 
The gravamen of the bill Is alleged frauds committed by défendants, which 
may be summarized brlefly, as foUows: (1) A fraudulent organization of the 
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noinpany to hâve It stibstltnted as a debtor In t>lace of the copartnershlp pre- 

viousiy existing, whose assets Itacqulred; (2) fraudulent overvaluatlon of proi>- 
erty tumed over o( the Company as capital stock subscription, and In non- 
payment of capital stock of the corporation; (3) the fraudulent glvlng of a 
mortgage on tlie property of the corporation; (4) fraudulent sales of goods 
to défendant O. R. Hawley; (5) the fraudulent foreclosure of the mortgage; 
(6) the fraudulent purchase by O. R. Hawley & Co. of the property of the 
Company at the foreclosure sale had under sald mortgage; (7) the fraudulent 
diversion of the profits and property of the corporation to the use and bene- 
tlt of its dlrectors and stockholders, to the détriment of the bona flde debtors 
of the Company. Twenty-seven spécifie Interrogatorles are propounded, whlch 
the bill prays may be answered by the défendants. 

The défendants hâve filed a plea to the bill, setting forth, In substance, 
that, under and pursuant to the statutes and practlce of the state of Mich- 
igan, a simllar blU on judgments of clalm In the circuit court for the eounty 
or Bay, In chancery, was flled in that court by James McCreary and others 
against the défendants on the 16th day of February, 1892, and a second and 
like bill was flled in sald state coiut against the défendants In this suit by 
Marshal Field and others, who are also judgment creditors of the défendant 
corporation; and that the purpose and object and the charges In sald blUs 
and the relief sought thereby were Identieal in substance and effect with 
those contained in the bill in this cause, except that the complalnant hère was 
not a party to sald bllls In sald state courts, and the amounts of the judg- 
ments are différent The proceedings on sald bills In sald state courts were 
founded upon sections 6614-6615, and also chapter 281, How. Ann. St Mich., 
whleh confer jurisdlction upon a, court of chancery In behalf of a creditor 
"who has obtalned judgment at law, and who has been unable to collect the 
same upon exécution, in whole or in part, to compel a discovery of any prop- 
erty or things in action, belonging to the défendant, and of any property, 
money or things In action due to him or held in trust for him, and to prevent 
the transfer of any such property, money or things In action or the payment 
or dellvery thereof to the défendant, except where such trust bas proceeded 
from some other person than the défendant" Chapter 281, § 8150, of Howell's 
Statutes enacts that the circuit court withln the proper eounty shall hâve juris- 
dlction over dlrectors, managers, trustées, and other offlcers of corporations, 
and over any persons who may hâve held such offices in any corporation, 
provlded that proceedings are commenced withln one year after they hâve 
become managers, trustées, and other offlcers: "(1) To compel them to ac- 
count for their officiai conduct in the management and disposition of the 
funds and property committed to thelr charge. (2) To decree and compel 
payment by them to the corporation whom they represent, and to its cred- 
itors, of aU sums of money of the value of ail property which they may hâve 
acquired to themselves or transferred to others, or may bave lost by any 
violation of their dutles as such dlrectors, managers, trustées, or other offl- 
cers. * * * (7) To set aside ail aliénations of property made by the 
trustées or other offlcers of any corporation, contrary to the provisions of law . 
or for purposes foreign to the lawful business and objects of such corpora- 
tion In cases where the persons receiving such aliénations know the purpose 
for whIch the same was made. (8) To restrain and prevent any such aliéna- 
tion in cases where it may be threatened or there may be reason to appre- 
hend that It Is intended to be made." Section 5 of this statute enacts that 
the jurisdlction conferred in the third section of the chapter shall be ex- 
ercised as in ordinary cases, on bill or on pétition, as the case may require, 
or as the court may direct, at the instance, among others mentioned, of any 
creditor of such corporation. And section 6 provides: "Whenever a judgment 
at law or a decree in chancery shall be obtained against any corporation In- 
eorporated under the laws of this state and the exécution Issued thereon 
BhaU bave been returned unsatisfied in part or in whole, upon the pétition 
of the person, obtaining such judgment or decree, or hls représentatives, the 
circuit court withln the proper eounty may sequestrate the stock, property, 
things In action and effects of such corporation and may appoint a receiver 
of the same." The plea sets forth that in and by virtue of the sald suits of 
McCreary and others and Fleld and others, so pending and undisposed of in 
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the circuit court for the coanty of Bay, In chancery, the sald court has ao 
qulred and "has full jurisdlction, control, and custody of ail the estate and 
property of the Baneroft-Thompson Company, and of ail the debts and prop- 
erty owing by any person on any account to said Baneroft-Thompson Com- 
pany, wlth the power and rlght to order a disposition thereof, and that tliis 
court ought not, by reason of said matters and things, to take jurisdlction of 
this suit"; and prays Judgment whether the défendants ought to be com- 
peiled to make any other or further answer to complainant's bill. This plea 
is properly verified, and is supported by an answer under gênerai equlty rule 
32, fortifylng the plea, and expileitly denying the fraud and eombination 
chargea In the bill and the facts on which the charge Is founded. The answer 
does not set forth ail the information called for by the Interrogatorles an- 
nexed to the bill. The complainant has filed exceptions to the answer for In- 
sufflclency, because the spécifie Interrogatorles attached to the bill are not 
answered. In addition to bis exceptions and simultaneously therewlth, com- 
plainant moved to quash défendants' plea, on the ground of Insufflciency, and 
for a decree in conformity to the prayer of the bill. 

Jones, Samuel s & Cul ver, for complainant. 
0. L. Collins, for défendants. 

SWAN, District Judge (after stating the facts). The plea in thia 
cause, in accordance with the requirementa of gênerai equity rule 31, 
has attached the certiflcate of counsel that, in his opinion, it is well 
founded in point of law, and it is supported by the affldavit of the 
défendants Bancroft, Hawley, Thompson, and Bassingthwait that 
it is not interposed for delay, and is true in point of fact By gên- 
erai equity rule 33, it is provided that the plaintifE may set down 
the plea to be argued, or he may take issue upon it, and if, upon an 
issue, "the facts stated in the plea be determined for the défendant, 
they shall avail him as far as, in law and equlty, they ought to avail 
him." This rule provides the only two methods by which the plain- 
tiff may test the sufiBciency of the plea, or, if that be conceded, the 
truth of its averments. The course pursued by the complainant is 
an innovation upon chancery practice, which is excluded by the very 
terms of the rule, and which has no sanction in the equity practice 
of the fédéral courts. It was plainly the duty of the complainant, 
if he questioned the suflSciency of this plea, to set down tiie same 
for argument; and, unless he intended to admit its validity, he could 
not, before it hadbeen argued, test the suflaciency of the answer by 
exceptions, without admitting the validity of the plea, 

The rule laid down in Daniell's Chancery Practice is as f ollows : 

"If a plaintlfC conçoives an answer to Interrogatorles to be insufficlent, he 
should take exceptions to tt, "stating such parts of the Interrogatorles as are 
not answered, and praytng that the défendant may. In such respect, put in a 
full answer. If, however, the answer is one which accompanies a plea or a 
demurrer to part of a blU, he must, unless he Intends to admit the validity 
of the plea or demurrer, walt until it has been argued, for his exceptions 
would operate as an admission of its validity." 1 Daniell, Ch. PI. & Prac. 
pp. 691, 760; Damell v. Reyny, 1 Vern. 344; Brownell v. Curtis, 10 Paige, 
210; Buchanan v. Hodgson, 11 Beav. 368. 

Upon this ground, therefore, the plea must be sustained. 
By gênerai equity rule 38: 

"If the plalntifl shall not reply to any plea or set down any plea or de- 
murrer for argument on the rule day when the same is filed, or on the next 
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succeedlng rule day, he shall be deemed to admit the truth and suffleiency 
tbereof, and bis blU Bhall be dlsmlssed as of course, unless a judge of the 
court shall allow him furtber time for tbe purpose." 

This rule seems equally fatal to complainant'B position. 

The course pursued by the complainant in excepting to the suf- 
fleiency of the answer seems to hâve been taken without thought of 
the effect of gênerai rule No. 39, which provides as follows: 

"The rule that If a défendant submits to answer he shall answer fully ail 
the matters of the bill, shall no longer apply in cases where he might, by 
plea, protect hlmself trom such answer and dlscovery, and the défendant 
shall be entltled in ail cases by answer, to Inslst upon ail matters of défense 
(hot being matters of abatement or to the character of the parties or matters 
of form) in bar of or to the merits of the bill in which he may be entitled to 
avall himself by a plea in bar; and In such answer he shall not be compel- 
lable to answer any other matters than he would be compellable to answer 
and discover upon fillng a plea In bar and an answer In support of such plea, 
touchlng the matters set forth in the bill to avoid or repel the bar or dé- 
fense. • * •" 

Rule 39 is considered by the late Justice Bradley in Gaines v. 
Agnelly, 1 Woods, 238, Fed. Cas. No. 5,173. The learned justice 
there says that the gênerai effect of the rule is to leave the complain- 
ant under the burden of proving his bill, and take from him the 
benefit of defendant's answer. 

"This dlsadyantage is compensated for in some degree by the liabillty of 
the défendant to be called as a witness In tbe case Still, tbe gênerai eSeet 
of the new rule belng such as I hâve stated, It seems to be no longer a 
ground of exception where the answer sets up a bar to the whole bill, and 
claims the benefit of It, as of a plea In bar, that it does not fully answer 
the allégations of the bill. If the bar set up and claimed as such be insuffi- 
clent, or if it be unsupported by proper averments or by a proper answer 
to rebut allégations of the bill répugnant to the bar, the complainant may, 
except for insuflBciency, set the cause down on blU and answer only, or file a 
replication, and proceed to proofs accordlng to the exlgency of the case. If 
the bar set up should be Insufllcient as such, I think the complainant would 
be entltled to exception as for want of a full answer; and, to avoid answer- 
ing the exceptions, the défendant in such case would require leave of the 
court before he could amend the bar set up in the answer. * • • From this 
View of the subject, it is manifest that, if the bar set up in the answer is 
a sufflcient défense to the whole relief sought by the bill, It is immateriai 
whether the défendant answer the allégations of the blU or not. He is not 
bound to answer them, and the rule no longer applies that if the défendant 
does answer at ail, even on matters outside of the bar, he must answer fully. 
If that rule dld apply, it would hâve the effect to couvert the answer in such 
a case Into a strict plea in bar. Any divergence of statement, any notice of 
the allégations of the bill outside of the strict Une of the défense, would be 
held a waiver of the bar, and would subject the défendant to the old bur- 
den of a full answer. I do not think that this would be a sound construction 
of the rule." 

If, however, we assume that the motion to quash the plea should 
be held to be the équivalent of setting down lie plea for argument, 
and ignore the admission of the sufQciency of the plea made by the 
exceptions to the answer, the matter pleaded forbids the interfér- 
ence of this court to grant the relief prayed by the bill. 

The cases of Turnbull v. Lumber Co., 55 Mich. 387, 21 N. W. 375, 
and Bank of Montréal v. J. E. Potts Sait & Lumber Co., 90 Mioh. 
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3-45, 51 N. W. 512, hâve constnied the statute under wMch the pro- 
ceedings were had which are set forth in the plea as pending in the 
circuit court for the county of Bay in chancery, and deflne their 
effect. In the flrst-named case the court say the statute giving the 
court of chancery jurisdiction to restrain the transfer of any prop- 
erty found to belong to a judgment debtor, an exécution against 
whom has been returned unsatisfied (How. Ann. 8t Mich. §§ 6614- 
6616), is in pari materia '^ith chapter 281, §§ 8148-8173, which give 
the circuit court jurisdiction over the directors and officers of a 
corporation, and provides that, at the instance of any creditor, 
such jurisdiction may be exercised on bill or pétition, and the prop- 
erty of the corporation put into a receiver's hands; that the stocTi 
and property of an insolvent corporation is a trust fund for the 
payment of its creditors, and among such créditera the maxim 
holds that equality is equity. 

"The statute rebognizes this mazim, and déclares that the court shall upon 
final decree cause a just and fair distribution of the property of such cor- 
poration and of the proceeds thereof to be made among the fair and honest 
creditors of such corporation in proportion to their respective debts. Any 
créditer of a corporation is èntitled to corne in by bill or pétition, and estab- 
llsh his claim, and share in the assets; and this he may do although the 
bill Is not flled in behalf of ail creditors, or of such as should come in and 
share the expense. The object of the statute Is to bring ail the property of a 
corporation so circumstanced— i. e. 'insolvent'— within the control and dis- 
position of the court, to the end that It may dlstribute it equaJly and ratably 
among ail the honest creditors of the corporation." 

ïhis case is cited and approved in Bank of Montréal v. J. E. 
Potts Sait & Lumber Go., 90 Mich. 345, 51 N. W. 512. The pro- 
cédure under it is pointed out in McCreery v. Cobb, 93 Mich. 463, 
53 N. W. 613. In the latter case the court held that the suit brought 
by McCreery and other judgment creditors of the Bancroft-Thomp- 
son Company was a proceeding under chapter 281, How. Ann. St 

Thèse adjudications on the provisions of the statute négative the 
claim made by the complainant in this cause that he would not be 
permitted to intervene or be èntitled to the privilèges of a judgment 
creditor in the circuit court for the county of Bay, because complain- 
ant's judgment was rendered on the law side of this court. The 
case of Steere v. Hoagland, 39 111. 264, holding that a creditors' bill 
will not lie in a state court on judgment obtained in the fédéral court, 
can scarcely be accepted as law. The earlier case of Brown v. 
Bâtes, 10 Alau 432, is a direct authority to the contrary, and, as it 
seems to me, founded upon a better reason. However that may be, 
the language and spirit of the Michigan statutes regulating the 
remédies of judgment creditors in equity seem to leave no doubt of 
the competency and readiness of the state courts to admlnister equal 
remédies to ail judgment creditors alike. Again, it is évident that 
under the provisions of the Michigan statutes and the libéral in- 
terprétation which they hâve received, the remedy which they provide 
is ample to protect the rights of ail, and was designed to secure an 
équitable division of the judgment debtor's effects among those èn- 
titled. 



HATCH V. bancboft-tSompson co. 807 

Where such a bill as that pending in the state court bas been flled, 
iisually tbe courts will not permit other creditors to file a similar 
bill, but will require ail creditors to join in one proceeding (Crease v. 
Babcock, 10 Metc [Mass.] 525); for judgment creditors obtain no 
préférence by filing a bill, as the decree must provide for ail creditors 
(Morgan v. Railroad Co., 10 Paige, 290). It is manifest that this rule 
is f ounded upon considérations of equity, and its purpose is to avoid 
the infliction of needless hardship and expense upon the judgment 
debtor. This is the accepted rule in Michigan, whose laws regu- 
late and control the relation of corporations and their debtors, as 
well as their ofiicers and stockholders. 

While it is true, as a rule, that the jurisdiction of the courts of the 
United States over a controversy between citizens of différent states 
cannot be impaired by the laws of the states which prescribe the 
modes of redress in their own courts, or which regulate the distri- 
bution of their judicial power, yet, unfortunately for complainant, 
the single qualification of this principle Includes his case, since the 
property he seeks to reach is now in the course of administration 
in another tribunal of compétent jurisdiction. It is clear from the 
facts stated and the effect and opération of the proceedings pending 
in the circuit court for the county of Bay, in chancery, at the in 
stance of the judgment creditors mentioned in défendants' plea, from 
the provisions of the statutes upon which thèse proceedings are 
founded, and the admitted fact that the suits in the state court were 
begun and jurisdiction thereof had fully vested in that court long 
prior to the commencement of this suit, that the rule of comity pre- 
vailing between the fédéral and state court requires that the state 
court should be permitted to complète its work and conduct of the 
proceedings there pending to final disposition without the inter- 
férence of other courts. The bill in this case prays for an account- 
ing for the appointment of a receiver for the taking into possession 
the assets of the corporation défendant, and their distribution, at 
least, in part, for the benefit of the complainant. This is the very 
scheme and object of the suits in the state court, and the relief hère 
prayed is that which the state court bas undertaken to grant to ail 
creditors ratably. The court, theiefore, is asked in effect, by com- 
plainant's bill, to divest the state court of its lawfuJly acquired ju- 
risdiction, and assume the same to itself. 

The authorities requiring the observance of the rule of comity 
universally obtaining between courts of concurrent jurisdiction, and 
forbidding this court to interfère under such circumstances, are 
numerous. 

In Peck V. Jenness, 7 How. 612-626, the court says: 

•'It Is a doctrine of law too long established to require citation of authori- 
ties that, where a court bas Jurisdiction, it has a right to décide every ques- 
tion -which occurs in the case; and, whether its décision be correct or other- 
wise, its judgment, till reversed, Is regarded as binding in every other court; 
and tliat, -where jurisdiction of a court and the right of a plaintifC to proseeute 
his suit in it hâve once attached, that right cannot be arrested or taken a-way 
by proceedings in another court. Thèse rules hâve their foundation, not 
merely la comity, but on necesslty; for, if one may enjoin, the other may re- 
tort by Injunction, and thus the parties be -without remedy, being liable to a 
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process for contempt In one if they dare to proceed in tlie other. Neither can 
one take property from the custody of another by replevln or by any other 
process, for this would produce a conflict extremely embarrassing to the ad 
mlnlstration of justice." 

To the same effect is Taylor v. Carryl, 20 How. 597. 

In Taylor y. Taintor, 16 Wall. 366, it is said that: 

"Where a State court and a court of the United States may eacli take jurls- 
diction, the tribunal which flrst gets It holds it, to the exclusion of the other, 
untll Its duty is fully performed and the jurisdiction involied is exhausted; 
and this rule applies alike in both civil and criminal cases. It is, indeed, a 
prlnciple of unlversai jurisprudence that, where jurisdiction has attached to 
person or thing, it is (unless there is some provision to the contrary) ex- 
clusive In efiect until it has wrought its functlon." 

In Wiswall v. Sampson, 14 How. 53, the controversy was as to 
the title of real estate: one party claiming under a sale of an exécu- 
tion issued on judgments rendered in the circuit court of the United 
States, the property being at the time of the sale in the possession of 
a receiver of a state court, under whose subséquent decree and sale 
the défendant claimed title. It is a significant fact that, at the time 
of the appointment of the receiver by the state court, the exécutions 
upon the judgments had been issued and levied, and were a subsist- 
ing lien upon the premises. It was said in that case by Mr. Justice 
Nelson delivering the opinion of the court: 

"It has been argued that a sale of the premises on exécution and purchase 
occasioned no interférence with the possession of the receiver, and hence no 
contempt of the authority of the court, and that the sale, therefore, in sueh 
a case, should be upheld. But, conceding the proceedings did not disturb the 
possession of the receiver, the argument does not ■ meet the objection. The 
property is a fund in court to abide the event of the litigatlon, and to be ap- 
plied to the payment of the judgment creditor who has flled his bill to remove 
impediments in the way of his exécution. If he has succeeded in establish- 
mg his right to the application of any portion of the fund, it Is the duty of 
tbe court to see that such application is made. And, in order to effect this. 
the court must administer it, independently of any rights acquired by third 
persons pending the litigatlon; otherwise, the whole fund may hâve passed 
out of its hands before the linal decree, and the litigatlon become fruitless." 

In Heidritter v. Oil-Oloth Co., 112 U. S. 294, 5 Sup. Gt, 135, Mr. 
Justice Matthews, discussing the effect to be given to proceedings 
in the state court to enforce a mechanic's lien upon property in the 
custody and possession of the district court of the United States, 
says: 

"When the object of the action requires the control and dominion of the 
property involved in the litigatlon, that court which flrst acquires possession 
or that dominion which is équivalent draws to itself the exclusive right to dis- 
pose of it for the purpose of this jurisdiction." 

In the same Une are Coal Go. v. McGreery, 141 U. S. 475, 12 Sup. 
et. 28; Railroad Go. v. Vinet, 132 U. S. 565, 10 SUp. Gt. 168; Sharon 
V. Terry, 36 Fed. 337; Howlett v. Improvement Go., 56 Fed. 161; Gay- 
lord V. Railroad Go., 6 Biss. 286-291, Fed. Cas. No. 5,284; Judd V. 
Telegraph Co., 31 Fed. 182. 

In the last case a motion was made for a receiver and an injunc- 
tion pendente lite by a creditor in the fédéral court, who sought to 
get in the assets and distribute the property of an insolvent corpo- 
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ration among its creditors, where suits had aiready been brought in 
the state court by other creditors to obtain the same relief. The 
bill also contained allégations of grave irregularities in tbe proceed- 
ings in the state court, which were evidently advanced to sustain 
the application for the interférence of the fédéral court Judge 
Wallace applied the rule that the state court, having first taken 
cognizance of the controversy, was entitled to retain jurisdiction 
to the end of the litigation, and to take possession and control of 
the subject-matter of the investigation, to the exclusion of ail in- 
terférence of other courts of co-ordinate jurisdiction. 

See, also, Young v, Railroad Co., 2 Woods, 606-619, Fed. Cas. No. 
18,166; Union Trust Co. v. Eailroad Co., 6 Biss. 197, Fed. Cas. No. 
14,401. 

It is manifest from thèse authorities that until the proceedings 
in the suit pending in the state court hâve corne to an end, and the 
property in controversy is no longer in the possession of that court, 
this court is powerless to afford complainant relief. The conditions 
require that this court should stay its hand, and leave the com- 
plainant free to pursue his remedy in the state court, by interven- 
ing in that suit for the assertion and protection of his rights, or to 
permit him to await hère the resuit of that litigation, and take such 
f urther proceedings as may be shown to be necessary and permis- 
sible. In order that the complainant's rlght to redress may not be 
defeated, he may hâve leave to dismiss his bUl without préjudice, 
so that he may safely intervene in the state court 

As it is not questioned that the proceedings pleaded in behalf of 
défendants are still pending in the state court, and as the doors of 
that tribunal are open to ail judgment creditors alike, in view of 
the considérations stated, and of the further fact that many of the 
interrogatories call for the contents of books and papers which the 
défendants could be compelled to produce at the instance of com- 
plainant, unless such books and papers are in the custody of the state 
court, as presumably they are (and, if such be the case, it is an addi- 
tional ground for our conclusion), the motion to quash the plea is 
denied, and the exceptions to the safficiency of the answer are over- 
ruled. 
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GAMPBBLL PRINTING-PRBSS & MANUFACTURING GO. T. MARDEN 

et aL 

(Circiilt Court of Appeals, First Circuit May 4, 1895.) 

Nos. 126, 127. 

1. Appbal— TiMK op Taking— Pétition for Rehearing. 

A pétition for reheartng which is not filed within the 15 days limiteâ 
by rule 16 of the circuit court. for the First circuit does not operate to 
extend the time within which défendants may appeal. 
S. Same— DisMissAL or Appbai.. 

An appellate court bas no power to remand ezcept for the purpose 
of giivlng eftect to some Judgment of Itâ own, and hence it cannot remand 
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a suit in eqqity merely for the purpose of a rehearing of the cause In th« 
court below In vlew of new matter to be produced by the defeated party. 

8. Same — Appeals pkom Interlocutory Decreks. 

The right giren by section 7 of the judlclary aot of March 3, 1891, is 
a privUege or option, and, whather availed of or not, It in no way affecta 
or diminishes the right to appeal from the final decree to be rendered in 
the cause; and hence appellants thereunder may be allowed to dismisa 
their appeal without préjudice to thelr right to taise a subséquent appeal. 

4. Same— Final Appealable Decree. 

A decree whlch déclares certain claims of a patent valld and infrlnged, 
but holds othei-s invalld, and that others still are not infringed, is not 
a final decree against complainant In. respect to the claims found invalid 
or not Infringed, so as to glve hlm a right of appeal before the case is 
finally disposed of after the accounting. 

5. Same— Appeal from Interlocutory Decrbes — Circuit Courts dp Appeals 

The rule that upon an appeal from an interlocutory decree declaring 
infringement of a patent, and directing an injunction and accounting, the 
circuit court of appeals may go fully Into the merits, and finally dispose 
of the whole case, is one of équitable convenience, to be appUed only 
when the fuU record is brought before it, and when the decree below 
was entered after a fuU, hearing. RIchmond v. Atwood, 2 O. 0. A. 596, 
52 Fed. 10, explained. 

6. Samb — Appeal by Complainant prom Interlocutory Decree. 

A complainant In a patent case has no right, imder section 7 of the 
Judlclary act of March 3, 1891, to a cross appeal in respect to so much 
of a decree as déclares that certain claims of hls patent are vold, and 
that certain others are not Infringed. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Massachusetts. 

This was a suit in equity by the Campbell Printing-Press & Man- 
ufacturing Company against George A- Marden and Edward T. Row- 
ell, copartners doing business under the name of Marden & Eowell, 
for the infringement of letters patent No. 292,521, issued January 
8, 1884, to Wellington P. Kidder, for a printing machine, and No. 
376,053, issued January 3, ;1888, to John H. Stonemetz, for a web- 
printing machine. The circuit court entered the usual decree flnd- 
ing infringement of the Ist, 2d, and 7th claims of the Kidder patent, 
and the 12th claim of the Stonemetz patent; noninfringement of the 
5th, 7th, lOth, and 17th claims of the Stonemetz patent; and that 
the 8th claim of the Stonemetz patent is void for want of novelty. 
64 Fed. 782. Both -parties appealed, the appeal of the complainant 
being directed to that part of the decree which refused to flnd in 
his fayor in respect to certain of the claims. 

Samuel R. Betts (Frédéric H. Betts, on the brief), for (Jeorge A- 
Marden and another. 

Louis W. Southgate (Frederick P. Fîsh, on the brief), for Campbell 
Printing-Press & Manufg Oo. 

Before COLT and PUTNAM, Circuit Judges, and NELSON, Dis- 
trict Judge. 

PUTNAM, (Srcuit Judge. This was a bill by a patentée alleging 
infringement. After hearing the cause on bill, answer, and proofs, 
the circuit court entered the usual decree directing a perpétuai in- 
jimction and an aocoimting on a portion of the olaims contained in 
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the letters patent In suit, and adjudgéd other claîms invalid; and 
it further determined, as to gtill other claims, that défendants had 
not infringed tliem. The decree also stated that certain other claims 
had been withdrawn from the considération of the court, and no flnd- 
ing was niade touching them. Thereupon the respondents below 
appealed under the seventh section of the judiciary act of March 
3, 1891, which was followed by cross appeals by the complainant be- 
low touching the claims with référence to which the circuit court 
had refused to find in its favor. After the decree in the court below, 
and simultaneously with the taking of their appeal, défendants be- 
low filed a pétition for a rehearing, setting up the alleged discovery 
of certain new and essential proofs. The pétition, however, was 
not flled within the 15 days limited by rule 16 of the circuit court, 
and therefore did not operate to extend the time within which the 
défendants below could appeal, under the circumstances found to 
exist by this court in Andrews v. Thum, 12 C. G. A. 77, 64 Fed. 149. 

The défendants in the court below hâve iileà two motions in this 
court, which we hâve considered. The first is that the cause be 
remanded to the circuit court "for the purpose of a rehearing of 
the said cause," having référence undoubtedly to the new matter 
presented to the circuit court, to which we hâve referred. This 
court, however, has no power to remand except for the purpose of 
giving effect to some judgment of its own. Eoemer v. Simon, 91 U. 
S. 149; Smith v. Weeks, 3 0. C. A. 644, 53 Ped. 758. This is so 
essential by fundamental rules of practice that it need only be stated. 
To remand under any other circumstances would necessarily operate 
as a dismissal. It is, however, entirely plain that the appeal given 
by the seventh section of the act referred to is a privilège or option, 
and in no way. affects or dimfnishes the right to appeal from the 
final decree; and as the défendants below, on receiving from this 
court an oral intimation of the views above expressed, elect to 
dismiss their appeal, without préjudice to their right to take any 
other appeal which the law may give them, and without préjudice 
to the questions which may thus be raised, we permit them so to do. 

The second motion of the défendants below was to dismiss the 
cross appeal of the complainant below. The question is whether the 
complainant below was entitled to take a cross appeal, or to appeal 
in its own right, from the interlocutory decree. This question not 
only compels us to examine the statute itself, but also, to a certain 
extent, to restate the décisions of this court in Kichmond v. Atwood, 
.2 C. C. A, 596, 52 Fed. 10, and Gamewell Fire Alarm Tel. Co. v. 
Municipal Signal Co., 9 0. C. A . 450, 61 Fed. 208. We are unable to 
Bee any doubt as to the intent, scope, or effect of thèse décisions, and 
yet they seem to hâve Deen misunderstood to some extent From 
the beginning of the fédéral judicial system, no appeal was allowed 
to the suprême court except by analogy to a writ of error; and, as 
the latter could only go from a final judgment, so the former, by 
Btatute, has always been expressly limited to a final decree. This 
was so in the original judiciary act of 1789, and in the amendatory 
act of 1803, as re-enacted in sections 691 and 692 of the Revised 
Statutes. This limitation has been for the most part very strictly 
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constnied. Perhaps this has been influenced by the fact of the long 
delays which would come to a cause by taking it through the suprême 
court, in the absence of any provision such as is f ound in the seventh 
section of the aot of March 3, 1891, to the effect that the case may to 
a certain estent proceed in tiie lower court, notwithstanding the ap- 
peal, and by the désire to prevent this delay from being multiplied 
by numerons appeals in the same cause. On the other hand, in Eng- 
land, at least so far back as the middle of Ihe eighteenth century, 
appeals hâve freely been granted in interlocutory matters, including 
appeals to the house of lords. This gave rise to delays (Hovey v. 
McDonald, 109 U. S. 150, 160, 3 Sup. Ct. 136), but far short of those 
which would occur under the fédéral judicial System as it has hereto- 
fore existed. As a partial offset, however, the English courts, in- 
cluding the house of lords, hâve been accustomed to use a certain 
discrétion with référence to appeals from interlocutory orders, to 
the extent of availing themselves of the opportunity of disposing 
finally of the case against the complainant when it was apparent that 
the appeal from the interlocutory order brought up so much of the 
case on his behalf asi would enable the appellate court safely to do so. 
This is illustrated by a very early case: Ellis v. Segrare, 7 Brown, 
Pari. Cas. 331, 344, decided in May, 1760. This was an appeal from 
an order directing a feigned issue for a jury. As the appeal brought 
up the complainant's prima facie case, the house of lords was able, 
not only to reverse the order directing the issue, but also to dismiss 
the original bill. As shown in Eichmond v. Atwood, ubi supra, this 
is the recognized rule of practice wherever appeals from interloc- 
utory orders are allowed. The great convenience and value of the 
rule as applied generally, and especially as applicable under the act 
of March 3, 1891, cannot be questioned. 

We hâve already said that the provisions of the statute allowing 
appeals from final decrees only had been strictly construed, and yet 
the complainant below claims that so much of the decree below as 
adjudged certain claims invalid, or not infringed, was final, and en- 
titied the complainant to appeal, independently of the seventh sec- 
tion of the act of March 3, 1891. On the contrary, the practice has 
been so continuous for so long a time the other way, and with such 
universal acquiescence, that this proposition, so far as we know, has 
never before been made, nor any necessity arisen for its adjudica- 
tion. This long-continued récognition of the rule ought to be of itself 
a sufflcient answer to the complainant's proposition. There hâve 
been exceptlonal instances where the case below has been severed 
and appeals allowed from a decree which did not complète the en- 
tire case. Forgay v. Conrad, 6 How. 201, and Potter v. Beal (decided 
by this court) 2 C. C. A. 60, 50 Fed. 860, were of this exceptional 
class. In those cases the appeals were allowed ex necessitate rei, as 
in each case the court below not only severed the matter appealed 
from, but was proceeding to exécution. The gênerai rule, however, 
is undoubtedly expressed, as to writs of error, in Holcombe v. Mc- 
Ousick, 20 How. 552, 554, as follows: 

"It Is the settled practice of this ccmrt, and the same In the klng's bench 
in Kngland, that the writ wîll not lie until the whole of the matters in 
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controversy in the suit below are dlsposed of. The writ itself Is condltional, 
and does not authorize the court below to send up the case unless ail the 
matters between the parties to the record hâve been detennined." 

This statement of the rule was applied to equity appeals in Hohorst 
T. Packet Co., 148 U. S. 262, 13 Sup. Ct. 590. The settled practice of 
the suprême court touching appeals and writs of en-or is such as to 
prevent the same case reaching it a multiplicity of times, so far as 
practicable to accomplish this; and, moreoTer, by the settled modes 
of proceedings in equity in a cause of this kind, although there may 
be an interlocutory ûnding declaring certain claims void and others 
valid, yet there is only one final decree. It would be contrary to 
ail weU-conceived notions to imagine two final decrees in a patent 
cause of this character. The proposition of the complainant below 
in this direction cannot be entertained. 

As a new question, it must be admitted that much might hâve been 
said in favor of the proposition that, where the circuit court has 
granted a perpétuai injunction, as in this case, and proceeded imme- 
diately to exécute it, so mnch of the case is ex necessitate rei serered 
and appealable; but as early as Barnard v, Gibson, 7 How. 650, it 
was determined otherwise by the suprême court At the conclusion 
of its opinion in that case, the court referred to the claim of the 
great hardship involred in the enforcing of an injunction against the 
défendants, which might afterwards be held by the suprême court 
erroneous, and to the conséquent remediless condition of the défend- 
ants under those circumstances. Touching this, the court said, on 
page 658, as follows: 

"The hardship stated Is an unanswerable objection to the opération of 
the injunction untll ail the matters shall be finally adjusted. If the In- 
junction has been Inadvertently granted, the circuit court has power to 
suspend It or set It aslde until the report of the master shall be sanctioned. 
And unless the défendants Below are In doubtful circumstances, and cannot 
give bond to respond in damages for the use of the machines, should the 
rlght of the plaintiff be finally establlshed, we suppose that the injxmction 
will be suspended. Such is a correct course of practice, as Indlcated by the 
décisions of this court, and that la a rule of décision for the circuit court" 

It is, however, a matter of history that this caution from the su- 
prême court has been too largely disregarded by the circuit courts; 
and, in some cases, ail the hardship claimed iû Barnard v. Gibson as 
possible, and even greater hardships, hâve resulted. Dut of this 
undoubtedly grew the seventh section referred to. 

An examination of the reports will show that the relief which 
this seventh section intended to give was needed as much in behalf 
of those against whom perpétuai injunctions had issued, after hear- 
ing on bill, answer, and proofs, as in behalf of those who suffered 
from merely ad intérim decrees which were subsequently found to 
be erroneous. One example is Pennsylvania R. Co. v. Locomotive 
Engine Safety Truck Go., 110 TJ. S. 490, 4 Sup. Ct. 220, wherein an 
interlocutory perpétuai injunction was issued in 1874, the patent 
expired in 1879, and the decree ordering the injunction was reversed 
by the suprême court in 1884. The amounts involved were very 
large, said to run into the hundreds of thousands of dollars, and 
■the loss, as to which the défendants below were remediless, might 
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have been very great. Numerous other examples equally probative 
of the proposition we make are accessible. On this account this 
court bas been inclined to the opinion tbat the remédiai provisions 
of the seventh section ref erred to were to be construed as auch, and 
were not to be limited so as not to meet a large part of the evils 
needed to be remedied, and which part was as conveniently covered 
by it as any other. Assuming this to be correct, and assuming that 
a decree for an injunction lilie that in the pending cause is within 
the purriew of the seventh section referred to, it foUows that the 
whole record touching the merits of the decree, so far as it sup- 
ports the injunction, cornes up before the court of ^ppeals, or can 
corne there, so that court bas before it everything in this respect 
which the circuit court had, or which the court of appeals would have 
on an appeal from a final decree. So it is apparently an absurd 
proposition that, under such circumstances, the court of appeals 
should shut its eyes and dispose of the question as perhaps it might 
dispose of an appeaJ from a mère ad intérim injunction. Passing by 
this absurdity, there would follow another apparent absurdity in the 
proposition that, on such appeal, this court should pass on the merits, 
and order the injunction dissolved, because on the merits it found the 
patent in question invalid or not infringed, and that yet the court 
below should proceed in the vain and fruitless pursuit of so much 
of the séquence of the litigation as comes from that part of the 
same decree which orders an accounting. Such would be the resuit 
if, on an appeal like this at bar, this court had no jurisdiction except 
over the injunction itself. At this point, the settled practice of the 
English chancery came to our assistance, as appears by the déter- 
mination in Eichmond v. Atwood, 2 C. C. A. 596, 52 Fed. 10, already 
referred to. It is apparent, however, from the closing sentences 
in Eichmond v. Atn'ood, that the rule is one of équitable convenience, 
to be applied when the full record is brought before us on account 
of an appeal against an injunction granted by an interlocutory de- 
cree after a full hearing. There is no indication in Richmond v. 
Atwood of any disposition to go further than this, or to permit other 
parts of a decree to be brought up by cross appeals, or appeals of 
the complainant below, for the purpose of being heard as on an 
appeal from a final decree. Under the circumstances of Eichmond 
V. Atwood the injunction covers the entire case, and thus an appeal 
from the injunction brings, up the whole decree, and necessarily the 
whole record, so that the court is required, for the mère purpose of 
adjudicating touching the injunction, to examine on appeal the entire 
cause; and so no détriment to the court or the parties can come 
by its thereupon disposing of the merits, and entering orders to the 
circuit court analogous to those entered upon an appeal from a 
final decree. This, however, is a very différent thing from reaching 
out for parts of the record, and of the decree below, not covered by 
the injunction order. While it should not be said that Eichmond 
V. Atwood, and the rules determined by it, are limited to cases in 
the précise condition of Eichmond v. Atwood itself, yet it is entirely 
clear, for the reasons which we have stated, that it was not therein 
Intended to embrace within the seope of the conclusions in that case 
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the disposition, as on its merits, of the entirety of an interlocutory 
decree of the character of the one at bar, which the injunction touches 
only in part We think the serenth section in question did not con- 
ter on the complainant below in this case any right to an appeal. 
It is true that, if we look only at the letter of the statute, we might 
well be asked to hold otherwise; but an enactment which has been 
fitted into the great System of equity practice and proceedings must 
be so constructed as to adjust itself to the fabric of which it is made 
a part. There was no mischief complained of except as against par- 
ties défendant suffering from injunctions. There was no spécial 
occasion for congress to legislate except in their behalf. This, how- 
ever, would not conclusively enable the court to restrict language 
gênerai in its character; but it is the settled principle of the law of 
appellate proceedings that no one can appeal from a decree who ia 
not prejudiced by it The only person prejudiced in the sensé of 
the law by a decree of the character of that in the case at bar Is 
the défendant, and he is prejudiced only so far as the injunction order 
opérâtes against Mm. While the complainant sufiEers delay and ex- 
pense by reason of a partial adjudication against him, if, on appeal 
from the final decree, that partial adjudication should be reversed, 
yet, in the sensé of the law, he is not prejudiced thereby, because no 
judgment has gone against him. What has an appearance of a de- 
cree against him, so far as embraced in the interlocutory proceeding, 
is only a flnding of the court It is sufScient to bar further proceed- 
ings in the cause, so far as the claims passed on are concerned; but 
it is effectuai for nothing more, and is not pleadable as a judgment 
in any subséquent litigation. Therefore défendants do not stand 
in the position of parties prejudiced in the sensé of the law, and were 
not entitled to an appeal. 

This undoubtedly has always been the view of this court, and, 
so far as we are aware, of ail the other circuit courts of appeals. 
We are not aware that it has ever before been even suggested that 
a complainant is entitled to an appeal nnder the seventh section. 
In Gamewell Pire Alarm Tel. Cb.'v. Municipal Signal Co., 9 C. 0. A. 
450, 61 Fed. 208, already referred to, the court decided that, where 
the interlocutory injunction terminated by force of law pending the 
appeal, there remained nothing for the judgment of this court to act 
on, and that this court would therefore not go any further, nor con- 
Bider whether or not the injunction was properly granted, and that 
it could only dismiss the appeal. This means that the backbone of 
our jurisdiction under the seventh section is so much of the decree 
as relates to the injunction; and it necessarily foUows, from the 
views therein entertained, that, so much of the case as is covered 
by the injunction having been disposed of, no bàsis remains for fur- 
ther proceedings on the part of this court We need not, however, dis- 
«uss this question to any further extent, because the act of Pebruary 
18, 1895, has so far modifled the seventh section referred to as to open 
up possibilities of appeal by the complainant which did not before 
€Xist, and any judgments which we may now pronounce, beyond dis- 
posing of the précise question before us, would evidently soon prove 
obsolète, and probably of no importance. We will, however, remark 
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that the practice in fixe English chancery appears to be substantially 
as claimed by the complainant below, and "we admit that it has its 
conreniences to a certain extent. Nevertheless, to hold that in this 
respect we can follow the English practice would be to beg the 
question; that is, to hold at the outset that the seventh section is 
to be construed as giving the gênerai privilège of appeal from an 
interlocutory order which exista as a common right in the English 
equity System. In view of the fact that the appeal given by the 
seventh section is optional, it follows, as already said, that défendants, 
omitting to take that appeal, would not be prejudiced by such omis- 
sion with référence to an appeal from a final decree; and it further 
follows that any disposition which this court may make of an appeal 
under the seventh section, other than one invoMng a détermination 
of the merits, cannot préjudice any appeal afterwards taken. There- 
fore we permit the défendants below to dismiss their appeal, as 
elected by them, 

It is ordered that the appeal of the défendants below be dismissed, 
without préjudice to any proceedings in the circuit court, or to 
their right to take any subséquent appeaJ, and without préjudice to 
the questions which may be raised by such subséquent appeal, if 
lawfully taken, but with costs for the complainant below, and that the 
appeal of the complainant below be dismissed, with costs for the 
défendants below. 



BEAL T. BSSEX SAVINGS BANK. 

(Circuit Court of Appeals, First Circuit. April 20, 1895.) 

No. 129. 

1. CoRPOBATroNS — Who ABU " Shabbholdbbs "—STOCK Held as Oollaterai.. 
A "shareholder" In à corporation, wlthin Eev. St §§ 5139, 6151, is one 
who has a proportlonate Interest in its assets, and Is entitled to take part 
in its eontrol and recelve its divldends. In ail essential particulars, he is 
distln^lshable from one who holds shares of stock as collatéral security 
for a loan. 

8. National Banks— Insolvkncy—Liabimtt to Assbsbment on Stock. 

One who holds stock of an Insolvent national bank as Collatéral security 
for a loan, which stock is registered upon the bookS of the bank in his 
name "as collatéral," is not liable to assessment upon such shares under 
the statutory liability of shareholders. 

In Error to the Circuit Court of the United States for the District 
of Massachusetts. 

This was an action by Thomas P, Beal, receiver of the Maverick 
National Bank of Boston, against the Essex Savings Bank, to recover 
its proportlonate amount of an assessment made upon the stockhold- 
ers of the Maverick Bank by the comptroller of the currency, under 
Eev. St. § 5151. In the circuit court a judgment was rendered for 
défendant, and plaintifl brings error. 

The stock in respect to which the assessment was made was held prior 
to April 9, 1884, by Asa P. Potter and Jonas H. French. On that day they 
borrowed from the défendant bank $50,000, and each of them transferred 
1T5 shares of sald stock to it, by an asslgnment in which it was describeâ 
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as collatéral. A single certiflcate for 350 shares was then Issued to défend- 
ant, in the following form: "Be It known that Bssex Savlngs Bank, Law- 
rence, Mass., as collatéral, Is entitled to 350 shares in the Maverick National 
Bank, transférable only at the bank by the said bank or its attomey." 
The language of the assignaient from Potter and French to the bank wae 
as foUows: "For value recelved, I hereby sell, assign, and transfer to Esses 
Savings Bank, as collatéral, of Lawrence, Mass., and assigns, 175 shares," etc. 

Edward W. Hutchlns and Henry Wheeler, for plaintifE in error. 
George 0. Shattuck and William A. Munroe, for défendant in error. 

Before PUTNAM. Circuit Judge, and NELSON and WEBB, Dis- 
trict Judges. 

PUTNAM, Circuit Judge. Sections 5139 and 5151 of Revised 
Statutes, which are relied on by the appellant (complainant below), 
use throughout the word "shareholder," and avoid ail such gênerai 
expressions as "holder" or "owner" of stock. A "shareholder" in 
a corporation is one who has a proportionate interest in its assets, 
and is entitled to take part in its control and receive its dividends. 
In ail essential particulars, he is distinguishable from a créditer 
of a shareholder. By the very root of the word, he is entitled to a 
présent share in the assets of the corporation, and receives presently 
and immediately the benefits of the share, which the créditer does 
not, even if he holds corporate stock as security, because the cred- 
itor's rights in this respect are only contingent and remote. We are 
ail of the opinion that, in the proper sensé of the word "shareholder," 
one does not become such by merely making a loan on the security 
of the stock, no matter what formalities the transaction takes, pro- 
vided only that it does not corne in the form of an absolute transfer, 
80 as to make the créditer the apparent légal and équitable owner. 
Even in this event, as between the créditer and the debtor, the 
debtor weuld remain the shareholder, because in equity, so long as 
he is not in default, he can control the apparent title ef the créditer. 
It is true the créditer may thus put himself into the apparent posi- 
tion of a shareholder as against ail the world except the debtor; 
yet eyen then he weuld not be really and equitably such. This 
view of the meaning of the word "shareholder" is strengthened by 
the expression contained in the early part of section 5151; namely, 
the words "in addition to the ameunt invested in such shares." The 
whole of this part ef the section is as follews: 

"The shareholders of every national banklng association shall be held 
IndivIduaHy responsible, equally and ratably, and not one for another, for 
ail contracta, debts aiid engagements of such association, to the estent of 
the amount of their stock therein, at the par value thereof. In addition to 
the amount Invested in such shares." 

Of course, thèse words are not a législative déclaration that ne 
person is thus liable except eue who has invested in the stock in 
the erdînary sensé ef the words; and ether words might easily hâve 
been selected which would hâve expressed the législative intent so 
far as it was necessary to be expressed. But the sélection of thèse 
peculiar words by congress indicates that it had in mind the com- 
men and pepular sensé of the word "shareholder," as we hâve de- 
v.67F.no.7— 62 
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flned it The creditor of the shareholder does not invest In the 
stock, in any fair sensé of the expression, until he has been compelled 
to accept full légal and équitable title to it towards the satisfaction 
of his debt In the présent case nothing has been done by the Essex 
Savings Bank, orby its consent, by which it was held ont to be other 
than a mère creditor holding the stock as collatéral, or by which 
it is in any sensé estopped. As between itself and its debtors 
Potter and French, it clearly was not a shareholder, and it has 
done nothing to hold itself out to others as such. 

It is a principle, recognized qnite generally by the laWj and out- 
side of it, that one who may profit by the gains of an enterprise 
should bearits losses, rather than that they should fall on strangers; 
and the statute imposing a liability on the sharëholders of national 
banks undoubtedly rests on this. But creditors of a shareholder 
cannot, as such, share the gains of stock which they hold only as 
security, and therefore there is no equity compelling them to share 
its losses. Any provision, to hâve that effect, should be expressed 
in unmîstakable terms, before it can be accepted as çonveying such 
législative intent. We regard the tendency of the décisions of the 
suprême court and of other fédéral courts, including those cited in 
the opinion of the leamèd judge of the circuit court, as in this 
direction. Especially is this tnie of the expressions found in Bank 
V. Oase, 99 U. S. 628, 631, which fully meet the Massachusetts déci- 
sions relied on by the appellant. We note also the interprétation 
given that décision in Bowden v. Johtison, 107 U. S. 251, 261, 2 Sup. 
et. 246. On the page last referred to, it is said that the supu^eme 
court, in Bank v. Case, defined, as one limit of the right to transfer 
so as to carry with it a shareholder's liabilities, "that the transfer 
must be out and out, or one really transferring the ownership as 
between the parties to it" It must be conceded that in none of 
thèse cases or expressions has the précise point at bar been settled, 
but they hâve a leaning towards the conclusion reached in the cir- 
cuit court, with which we ooncur. The judgment of the circuit court 
is afQrmed. 

M il ' i l 

MILLS V. GREEN. 
(Circuit Court, D. South Carolina. May 8, 1895.) 

1. OCNSTITUnONAL LaW— SUIT AGAÏN8T A StATE. 

A suit, brought by a citizen of the United States agalnst the superylsor 
of registratlon of a state, chargea, under the state statutee, with the duty 
of Buperlntendlng the registratlon of voters, to restrain him from carrylng 
out thé provisions of such Sta tûtes, on the ground that they violate the 
constitutions of the state and of the TTuited States, is not a suit agalnst 
the state. 
(L Bame— Ambndmbnts 14 and 16— Jurisdiction of United States Courts. 
The leading purpose In the adoption of the fourteenth and flfteenth 
amendments to the constitution of the United States was to secure to 
persons of African descfflit the full enjoyment of the privilèges of cltlzen- 
ship, including the right to vote; and the courts of the United States hâve 
jurisdiction of a suit by such a person agalnst officers of a state to re- 
strain them from actlng under a statute of such state, clalmed to violate 
said amendments to the constitution by abrldglng or denying such privi- 
lèges. 
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8. Same — Regtsteation Laws— South Carolina Statdte. 

The coustitution of South Carollna proyldes (article 1, § 31) that ail élec- 
tions shall be free and open, and every Inhabitant possessing the consti- 
tutional qualifications shall hâve equal right to elect and be elected; ^ar- 
ticle 8, § 2) that every maie citizen of the United States, 21 years of âge, 
who was a résident at the adoption of the constitution, or who résides in 
the State one year and in the county where he offers to vote sixty days 
before an élection, shall be entitled to vote; (article 8, § 3) that the gên- 
erai assembly shall provide for registration of eleetors; and (article 8, § 8) 
that the gênerai assembly shall never pass any lnw which wiU deprive 
âny citizen of the right of suffrage, except for crime. The statutes re- 
latlng to registration of voters (Gen. St. 1882, | 90, etc.) provide that in 
1882 a registration of voters should be made, and the registration books 
closed; that thereafter such boolcs should be open once a month after the 
gênerai élection In each year, until the Ist of July preceding each gênerai 
élection (usually held In November), for the registration of persons there- 
after becoming entitled to vote; that, after the closing of the books In 
each year, persons coming of âge before the élection might be registered; 
and that, upon the registration of any voter a eertlflcate of registration 
should be given him, without the production of which he should not be 
allowed to vote, and which, upon removal from one county to another, 
must be transferred and renewed under onerous conditions. An act 
passed in 1894, providlng for the élection of members of a constitutlonal 
convention, also provided that a person not registered In 1882, or at a 
subséquent time when he would bave had a right to register, might, within 
a certain time, register, upon maklng affldavit, supported by that of two 
respectable citizens, as to various partlculars of his occupation and rési- 
dence at the time he might hâve registered and thereafter. Held, that 
thèse provisions of the statutes were an unreasonable restriction of the 
right of suffrage, manlfestly designed to prevent the exercise of that right 
by ignorant persons, especlally of the African race, and were a violation 
of the constitution of the state and of the fourteenth and flfteenth amend- 
ments to the constitution of the United States. 

This was a suit by Lawrence P. Mills against W. Briggs Green to 
restrain the défendant individually and as superviser of registration 
for Eichland county, S. C, from performing certain acts under the 
registration laws of the state. The complainant moved for a pre- 
liminary injunction. Granted. 

Obear & Douglass, for complainant. 

Wm. A. Barber, Atty. Gen., C. P. Townsend, Asst Atty. Gen., 
George S. Mower, and Edward McCrady, for défendant 

GOFP, Circuit Judge. On the 20th day of April last, on consid- 
ération of the Mil in this cause, I passed an order that the défendant, 
W. Briggs Green, individually and as superviser of registration for 
Eichland county, in the state of South Carolina, be enjoined and re- 
strained until the further order of this court from the commission 
of the acts complained of in complainant's bill, and I directed that 
said défendant show cause before me, if any he could, at Columbia, 
S. 0., on Thursday, May 2d inst, why such order should not be 
continued, or some order of like purport and effect be then granted, 
enjoining and restraining him both individually and as such super- 
visor of registration from the commission of said acts, until the final 
hearing and détermination of this cause. 

The plaintiff, a citizen of the state of South Carolina and of the 
United States, brings this suit against W. Briggs Green, a citizen 
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of said State and of the United States, The plaintifE exhibits his bill 
in his own behalf and for ail others, dtizens of the county of Rich- 
land, in the state of South Carolina, circumstanced like him, who are 
too numerous to be named, and made parties hereto. It is set f orth in 
the bill: That the plaintifE was 26 years of âge on the 4th day of 
February, 1895. That he is a résident of Ward 4, precinct of 
Columbia, in said county and state. That he is a maie citizen of the 
United States. That he has resided in the state of South Carolina 
for more than 1 year preceding the last gênerai élection in that 
state, and in the county of Eichland for more than 60 days prior to 
said gênerai élection. That he is an elector of the state of South 
Carolina, possessing ail of the qualifications of an elector of the most 
numerous branch of the state législature, and is subject to none 
of the disqualifications set forth in the constitution of that state; 
and that he is, under the constitution and laws of the United States, 
duly qualified to vote at ail fédéral and state élections held in said 
ward, county, and state. It is also set forth in the bill: That sec- 
tion 90 of the General Statutes of South Carolina of 1882 provides 
as foUows: 

"Ail electors o( the state shall be registered as herelnafter provided; and 
no person shall be allowed to vote at any élection hereafter to be held 
unless registered as herelnafter requlred." 

That by section 94 of said statutes it is provided: 
"When the said registratlon (in certain books to be provided (or and 
made in the manner provided for In section 93) shall bave been completed, 
the books shall be closed, and not opened for registratlon, except for the 
purpose and as herelnafter mentloned, untll after the next gênerai élection 
for state officers. After the said next gênerai élection the books shall be 
opened for registratlon of such persons as shall thereafter become entitled 
to register, on the flrst Monday in each month, to and until the flrst Mon- 
day in July, inclusive, preceding the followlng gênerai élection, upon whlch 
last named day the same shall be closed and not re-opened for registratlon 
untll after the said gênerai élection, and that thereafter the said books 
shall be opened for the registratlon of such electors, on the days above 
mentloned, untll the flrst day of July preceding a gênerai élection, when 
the same shall be closed as aforesaid uutil the said gênerai élection shall 
hâve taken place." 

That in section 137 of Revised Statutes it is provided: 

"After every gênerai élection the registratlon books shall be opened for 
registratlon of such persons as shall thereafter become entitled to register, 
on the flrst Monday in each month untll the flrst day of July preceding a 
gênerai élection when the same shall be closed until such élection shall 
hâve taken place." 

That section 97, Gen. St., pro vides: 

"Any person coming of âge, and belng quallfled as an elector, may ap- 
pear before the supervlsor of registratlon, on any day on which the books 
are opened as aforesaid and take oath as to his âge and quallflcatlons as 
herelnbefore provided, and If the supervlsor flnd him quallfled he shall 
enter his name upon the registratlon book of the precinct -whereln he re- , 
sides." 

It is also alleged that said registratlon laws provide that the super- 
visera of registratlon in the several counties shall issue to the voter, 
when registered, a certificate of registratlon, and that said voter shali 
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présent the same at the poils to the managers of the élection, and 
that no one shall be allowed to vote at any élection to be held in said 
State unless his certiflcate of registration is exhibited when be offers 
to vote; and tbat it is required by said law that, in case a voter 
shall remove from one county to another in said state, or from one 
precinct to another in the same county, or from one résidence to 
another in the same precinct, he shall obtain a transfer and a re- 
newal certiflcate; and that, should a voter lose his certiflcate, he 
must obtain a renewal thereof, upon furnishing évidence satisfactory 
to the registrar of the county wherein he résides that his certiflcate 
has been mislaid or lost, and that the same has not been willfuUy 
or intentionally disposed of. The bill also allégea that by the pro- 
visions and requirements of said enactment the voter failing for 
any reason to comply with any of the provisions of the same is denied 
the right of suffrage both in fédéral and state élections. Complainant 
claims that the provisions of the said enactments fixing the time for 
registration and the closing of the books for that purpose on the Ist 
day "of July preceding every élection, and the many requirements 
and conditions set out in the various sections of said registration law, 
were intended, and that they in efiect do, abridge, impede, and destroy 
the suffrage of the citizens, both of the state and of the United 
States. It is also averred that on the 24th day of December, 1894, 
an act was passed by the gênerai assembly of South Carolina en- 
titled "An act to provide for calling a constitutional convention, to 
provide the number and qualifications of members of the convention, 
their compensation, etc., and to provide for the élection of the same, 
and to deflne and prescribe the qualifications of the electors, and the 
manner of the élection and of declaring the resuit"; that by section 
4 of said act it is declared who shall be entitled to vote for dele- 
gates to said constitutional convention; and that, in addition to the 
qualifications prescribed for electors by the constitution of the state 
of South Carolina, is provided a further one, viz. "that the elector 
be duly registered as now required by law, or who, having been en- 
titled to register as a voter at the time of the gênerai registration of 
electors in the state which took place in the year 1882, or at any time 
subséquent thereto, failed to register at such time, or who has be- 
come a citizen of this state, and who shall register as hereinafter 
provided in such cases." Other provisions of the laws and of 'the 
constitution of the state of South Carolina are set forth, but I do not 
deem it necessary to now recite them. The bill charges that W. 
Briggs Green has been appointed to the office of supervisor of regis- 
tration for Richland county, in pursuance of said registration laws; 
that he is now exercising the duties prescribed by the same, and 
that he intends to continue so to act, and that he intends to fumish to 
the several boards of managers for the precinct in which plaintiff 
résides, in said county, who hold the élection of delegates to said con- 
stitutional convention, certain paper writings purporting to be regis- 
tration books for use at such precinct. 

The complainant says that he failed to register at the registration 
made after the gênerai élection of 1888, and during the 10 days in 
March, 1895, provided for in the act of 1894, because, although he 
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made repeated and persistent efforts to become registered, hé found 
himself unable to comply with the unreasonable, unnecessary, and 
burdensome rules, régulations, and restrictions prescribed by said 
unconstitutiona] registration laws as conditions précèdent to hi» 
right to register, and that he bas never been allowed to vote at any 
fédéral or state élection of the state of South Carolina; that he i» 
désirons of voting for delegates to the said constitutional conven- 
tion, and that the paper writings purporting to be books of registra- 
tion, now in the hands of the défendant, do not and will not contain 
his name as a registered voter for the reason before stated; that he 
and others like circumstanced with him will not be permitted to vote 
at said spécial élection by the managers thereof unless their names 
be found upon the books of registration, and they produce the regis- 
tration certiflcate mentioned ; and that, if the défendant be permitted 
to continue the aforesaid illégal, partial, and void registration, and 
be allowed to turn over to the managers of such élection for the 
county of Richiand the Tiooks of registration for said county, he, the 
plaintiff, will be deprived of his right to vote at said élection, and 
grievous and irréparable wrong and damages will he done him, which 
can only be prevented by the interposition of this court by way of re- 
straining the défendant from the performance of said before-men- 
tioned acts. 

The défendant, in his return to the rule to show cause, insists that, 
as superviser of registration for Richiand county, he is not answer- 
able to the jurisdiction of this court, and that the matters, facts, and 
things alleged and complained of in the bill are matters relating to 
the political duties of his office; that this is in effect a suit against 
the state of South Carolina, which is prohibited by the eleventh 
amendment of the constitution of the United States. Also that the 
bill présents no questions arising under the constitution or laws of 
the United States and that this court has no jurisdiction of the case ; 
that the bill présents no case for equity jurisdiction, as the plaintiff 
has a plain and adéquate remedy at law; that the bill is multifarious, 
and not properly veriûed. He dénies that the registration laws were 
intended, and that they in eiïect do, abridge, impede, and destroy the 
suffrage of the citizens of the state and of the United States, and he 
claims that they are reasonable and constitutional, and submits 
their proper construction to the court The other matters set up 
in the return will not now be recited, but will be considered in 
substance as the questions arising are disposed of. 

The question of jurisdiction is flrst to be determined. Défendant 
insists that this suit is, in effect, a proceeding against the state of 
South Carolina, and that it should not be entertained, because pro- 
hibited by the eleventh amendment to the constitution of the United 
States. It is not my intention at this time to consider separately 
the many cases cited by counsel in argument, bearing on this ques- 
tion. After carefully examining them ail, I conclude that it is the 
duty of the circuit court of the United States to restrain a state 
oflacer from exercising an unconstitutional statute of the state, when 
the exécution of it by him would violate or abridge the rights, privi- 
lèges, and immunities of the complainant that are guaranteed by the 
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«onstitntion of the United States. So far as thls question is con- 
cerned, it is immaterial if the oiïicer so restrained be the superviser 
of registration, the auditor of state, the comptroller gênerai, the 
treasurer, the attorney gênerai, or the governor. We do not hâve, 
in this country, any class of people, state or national ofBcials or 
private citizens, who are above the law, and who are not compelled 
to respect it The constitution of the United States is the su- 
prême law of the land, anything in the constitution or laws of 
«ny of the states to the contrary notwithstanding. The mandate 
of the nation's constitution is addressed to ail officers of the Unit- 
ed States as well as to ail the ofiScers of ail the states. The 
judges of the state as well as of the fédéral courts must respect it, 
for it déclares "that the judges of every state shall be bound thereby." 
As is said by the suprême court, in Dodge v. Woolsey, 18 How. 331: 

-"To make Jta supremacy more complète, Impressive, and practical, that 
there should be no escape from its opération, and that Its binding force 
upon the states and the members of congress should be unmistakable, It 
Is declared that the senators and représentatives, before mentioned, and 
the members of the several state législatures, and ail executive and judicial 
officers, both of the United States and of the several states, shall be bouud 
by oath or affirmation to support thls constitution." 

It would be a strange admission — a startling décision — that the 
courts of the United States cannot open their doors to the citizens 
of the United States, who allège that they are, by the unconstitu- 
tional laws of a state, deprived of their privilèges or immunities as 
citizens of the United States, and denied the equal protection of the 
laws within the jurisdiction of such state. I am not aware that 
any court of the United States has ever so held. I trust I will never 
be advised of such a décision, and I am sure, as I now see the law 
and my duty, that I will not so rule; not establish such a précèdent 

The case of In re Ayers, 123 U. S. à43, 8 Sup. Ct 1G4, relied on by 
defendant's counsel, does not, in my judgment, sustain the position 
taken by them. In that case the jurisdiction of the circuit court 
was denied, not because the officers of the state were sued, but be- 
cause the court found that the act of the législature complained of 
did not violate any contract, and because the bill did not allège any 
ground of équitable relief against the individual défendants for any 
Personal wrong committed or threatened by them; because it did 
not charge against them in their individual character anything done 
or threatened which constituted, in contemplation of law, a violation 
of Personal or property rights, or a breach of contract to which they 
were parties. In thèse particulars the Ayers Case differs material- 
ly from the case now before me. ïn that case the suprême court 



"But thls is not Intehded in any way to Impinge upon the prlnciple which 
Justifies sults against individual défendants, who, under color of the au- 
thority of unconstitutlonal législation by the state, are gullty of personal 
trespasses and wrongs, nor to forbld sults against officers In their officiai 
«apacity either to arrest or direct their officiai action by injunetion or man- 
damuB, where such sults are authorlzed by law, and the act to be done or 
omltted is purely mlnlsterial, in the performance or omission of wbicb tha 
plaintifC has a légal Interest" 
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In Davis v, Gray, 16 Wall. 203, the suprême court held that a cir- 
cuit court of the United States, in a proper case in equity, may en- 
join a State oflScer from executing a state law in conflict with the 
constitution or a statute of the United States when such exécution 
will violate the rights of the complainant; that making a state of- 
flcer a party does not make the state a party, although her law may 
prompt his action, and she may stand behind him as the real party 
in interest That case was a suit by Gray against Davis, the gov- 
ernor of the state of Texas, and Keuchler, commissioner of the land 
oflQce of that state; and the injunction issued by the circuit court of 
the United States for the Western district of Texas, restraining said 
officers from issuing and signing certain land warrants, was sustain- 
ed, as I hâve mentioned, by the suprême court of the United States. 

In the case of Pennoyer v. McConnaughy, 140 U. S. 1, 11 Sup. Ot 
699, in which the suprême court reviewed the cases bearing on this 
subject, Mr. Justice Lamar, speaking for the court, said : 

"But the gênerai doctrine of Osbom v. Bank [9 Wlieat 738], that the 
circuit courts of the United States wUl restraln a state officer from exe- 
cuting an uneonstltutlonal statute of the state when to exécute It would 
violate rights and privilèges of the complainant which had been guaranteed 
by the constitution, and would work Irréparable damage and Injury to hlm, 
has never been departed from. On the contrary, the prlnciples of that 
case hâve been recognized and enforced In a very large number of cases, 
notably in those we bave referred to as belonging to the second class of 
cases above mentioned." 

In the case just referred to he also used this language : 

"The flrst class Is where the suit is brought against the offlcers of the 
state as representing the state's action and liability, thus making it, though 
not a party to the record, the real party against which the judgment will 
80 operate as to compel It to speclfically perform its contracts. In re 
Ayers, 123 U. S. 443, 8 Sup. Ct. 164; Loulslana v. Jumel, 107 U. S. 711, 2 
Sup. Ot 128; Antoni v. Greenhow, 107 U. S. 769, 2 Sup. Ct. 91; Cunning- 
ham V. Eailroad Co., 109 U. S. 446, 3 Sup. Ct 292, 609; Hagood v. Southern, 
117 U. S. 52, 6 Sup. Ct 608. The other class Is where a suit Is brought 
against défendants who, clalmlng to act as officers of the state, under the 
color of an uneonstltutlonal statute, commit acts of wrong and injury to 
the rights and property of the plaintifC acqulred under a contract with the 
state. Such suit, whether brought to recover money or property In the 
hands of such défendants, unlawfuUy taken by them In behalf of the state, 
or for compensation in damages, or. In a proper case where the remedy ai 
law Is Inadéquate, for an injunction to prevent such wrong and Injury, or 
for a mandamus, in a like case, to enforce upon the défendant the per- 
formance of a plaln, légal duty, purely mlnlsterial, Is not, wlthin the mean- 
ing of the eleventh amendment, an action against the state. Osborn v. Bank, 
9 Wheat. 738; Davis v. Gray, 16 Wall. 203; Tomlinson v. Branch, 15 Wafl. 
460; Lltchfleld v. Webster Oo., 101 U. S. 773; Allen v. Railroad Co., 114 U. S. 
311, 5 Sup. Ot 925, 962; Board v. McComb, 92 U. S. 531; Polndexter v. Green- 
how, 114 U. S. 270, 5 Sup. Ct 903, 962." 

Complainant insists that his case is included in the reasoning of 
the court in the cases last cited, and also that he is entitled to pré- 
sent his bill to this court, relative to matters therein set forth, be- 
cause of the provisions of the constitution of the United States, 
and particularly the fourteenth and fifteenth amendments thereof. 
To the considération of this point, and of the constitutionality of 
the registration laws of the state of South Carolina, I now corne. 
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Complainant insista that the registration laws of South Oarolina axe 
in contravention of the provisions of the constitution of that state, 
and that they also violate the constitution of the United States, 
thereby so affectlng his rights as a citizen of the same as to entitle 
him to be heard in this court on the complaint he now présents. 
The constitution of South Oarolina contains the following provis- 
ions: 

Article 1, S 31: "AU élections shall be free and open and every inhabltant 
o( this commonwealth possessing the qualiflcatlons provided for In thls 
constitution shall hâve equal rlght to elect officers and be elected to flll 
public offices." 

Article 8, § 2: "Every maie citizen of the United States of the âge of 21 
years and upwards, net laboring under the disabllities named in this con- 
stitution, without distinction of race, ,color or former condition, who shall 
be a résident of thls state at the tlme of the adoption of thls constitution, 
or who shall hereafter réside in thls state one year, and in the county In 
which he oflfers to vote slxty days next precedlng any élection, shall be 
entitled to vote for ail offlcers that are now or hereafter may be, elected 
by the people, and upon ail questions submitted to the electors at any élec- 
tions; provided, that no person shall be allowed to vote or hold office who 
Is now, or hereafter may be, disqualified therefor by the constitution of 
the United States, untll such disqualifications shall be removed by the 
congress of the United States; provided, further, that no person while kept 
In any alms house or asylum, or of unsound mind, or conflned In any public 
prison, shall be allowed to vote or hold public office." 

Article 8, § 3: "It shall be the duty of the gênerai assembly to provide 
from time to time for the registration of ail electors." 

Article 8, f 7: "Every person entitled to vote at any élection shall be 
ellgible to any office whlch now is, or hereafter shall be, élective by the peo- 
ple in the county where he shall hâve reslded slxty days préviens to such 
élection, except as otherwlse provided In this constitution or the constitution 
and laws of the United States." 

Article 8, § 8: "The gênerai assembly shall never pass any law that will 
deprive any of the citizens of this state of the rlght of suffrage, except for 
treason, murder, robbery or dueling, whereof the persons shall hâve been duly 
tried and convicted." 

Section 2, art. 1, of the constitution of the United States is as fol- 
lows; 

"The house of représentatives shall be composed of members chosen every 
second year bj the people of the several states, and the electors in each state 
Bhall hâve the qualifications requislte for electors of the most numerous 
branch of the state législature." 

Section 1, art 14, Amend., is in thèse words: 

"Ail persons born or naturalized In the United States, and subject to the 
Jurisdietion thereof, are citizens of the United States and of the state wherein 
they réside. No state shall make or enforce any law which shall abrldge 
the privilèges or immunities of citizens of the United States; nor shall any 
state deprive any person of life, liberty or property, without due process of 
law; nor deny to any person within Its jurisdietion the equal protection of 
the laws." 

Article 15 of the amendments to the constitution reads: 

"Section 1. The rlght of citizens of the United States to vote shall not b« 
âenled or abridged by the United States or by any state on account of race, 
color, or previous condition of servitude. 

"Sec. 2. The congress shall hâve power to enforce thls article by appropri- 
*te législation." 
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The oongrësis haa giveu f o the circuit courts of the tJnited State» 
jurisdictioD of ail suits to enforce the right of citizena of the United 
States to vote in the several states. We now find that a citizen of 
South Carolina is a citizen of the United States residing in that 
State. The rights, privilèges, and immunities belonging to him as a 
free citizen are his as a citizen of the United States, and do not 
dépend upon his citizenship of that state. The plaintifE, Mills, a 
citizen of Af rican descent, is a citizen of the United States and of the 
state of South Carolina- By the fourteenth amendment he has been 
made a citizen of the United States, and by the fifteenth amendment 
he is a voter in the state in v?hich he résides. Previous to the 
adoption of thèse amendments, the race to which he belongs had no 
rights that the white men of this country were bound to respect, and 
it was not possible for any one belonging to it to be a citizen of the 
United States. In the Slaughterhouse Cases, 16 Wall. 68,. the su- 
prême court of the United States, referring to the time immediately 
preceding and following the adoption of thèse amendments, said: 

"The Institution of Afrlcan slavery, as It eilsted In about half the states 
of the Union, and the contests pervadlng the public mind for many year» 
between those who desired Its curtallment and ultimate extinction and those 
who desired addltional safeguards for Its securlty and perpétuation, cul- 
mlnated In the efCort, on the part of most of the states In which slayery ex- 
isted, to separate from the fédéral govemment, and to resist its authority. 
Thls constltuted the war of the Hebelllon; and, whatever auxiliary causes 
may hâve contributed to brlng about this war, undoubtedly the overshadow- 
ing and efficient cause wa« Afrlcan slavery. In that struggle, slavery, as 
a legalized social relation, perished. It perished as a necesslty of the bltter- 
ness and force of the conflict. When the armies of freedom found themselves 
upon the soil of slavery, they could do nothing less than free the poor vic- 
tims whose enforced servitude was the foundation of the quarrel; and when 
hard pressed in the contest, thèse men (for they proved themselves men In 
that terrible crlsls) offered thelr services, and were accepted by thousands to 
ald in suppressing the unlawful rébellion. Slavery was at an end wherever 
the fédéral govemment succeeded In that purpose. The proclamation of Prés- 
ident Lincoln expressed an acComplished fact as to a large portion of the in- 
surrectionary districts when he declared slavery abolished in them ail. But, 
the war being over, those who had succeeded in re-establishing the authority 
of the fédéral govemment were not content to permit this great act of émanci- 
pation to rest on the actual results of the contest or the proclamation of tho 
executive, both of which might hâve been questioned in after-times, and they 
determined to place thls main and most valuable resuit in the constitution 
of the restored Union as one of its fundamental articles. Hence the thir- 
teenth article of amendment of that instrument. Its two short sections seem 
hardly to admit of construction, so vigorous is thelr expression and so ap- 
propriate to the purpose we hâve Indicated. '(1) Neither slavery nor involun- 
taiy servitude, except as a punishment for crime, whereof the party shall 
hâve been duly convlcted, shall exist within the United States or any place 
subject to thelr jurlsdiction. (2) Oongress shall hâve the power to enforce 
this article by appropriate législation.' The process of restoring to thelr 
proper relation with the fédéral govemment and wlth the other states those 
which had sided wlth the Rébellion, undertaken under the proclamation of 
Président Johnson In 18G5, and before the assembling of congress, developed 
the fact that, notwlthstanding the formai récognition by those states of the 
abolition of slavery, the condition of the slave race would, without further 
protection of the fédéral govemment, be almost as bad as It was before. 
Among the flrst acts of législation adopted by several of the states in the 
législative bodies which claimed to be in their normal relations with the féd- 
éral govemment were laws which imposed upon the colored race onerous dis- 
abilitles and burdens, and curtalled their rights in the pursuit of life, liberty. 



iiiLLB r^aBEENy 827 

and property to such.an extent that thelr fteedom was of little value, whlle 
tliey had lost the protection which they had received from thelr former own- 
ers fiom motives both of interest and humanlty. They were, in some states, 
forbidden to appear in the towns in any other character than menial servants. 
They were requlred to réside on and eultivate the soil without the right to 
purchase or own it. They were excluded from many occupations of gain, 
and were not permltted to give testimony In the courts In any case where a 
whlte man was a party. It was said that their lives were at the mercy of 
bad men, either because the laws for thelr protection were Insufflcient or were 
not enforced. Thèse circumstances, whatever of falsehood or misconception 
roay liave been mingled wlth their présentation, forced upon the statesmen 
who had conducted the fédéral government In safety through the crisls of 
the Reljelllon, and who supposed that by the thirteenth article of amend- 
ment they liad secured the resuit of thelr labors, the conviction that some- 
thlng more was necessary in the way of constitutlonal protection to the un- 
fortunate race who had sufCered so much. They accordlngly passed through 
congress thé proposition for the fourteenth amendment, and they declined to 
treat as restored to their fuU participation in the government of the Union 
the States which had been in Insurrection, untU they ratifled that article by 
a formai vote of their législative bodies. 

"Before we proceed to examine more crltlcally the provisions of thls amend- 
ment, on which the plalntiCfs in error rely, let us complète and dismiss the 
history of the récent amendments, as that hlstory relates to the gênerai pur- 
pose which pervades them ail. A few years' expérience satisfled the thought- 
ful men who had been the authors of the other two amendments that, not- 
withstanding the restralnts of those articles on the states, and the laws 
passed under the additlonal powers granted to congress, thèse were Inadé- 
quate for the protection of llfe, liberty, and property, without which freedom 
to the slave was no boon. They were in ail those states denled the Wght of 
suffrage. The laws were administered by the whlte man alon& It was urged 
that a race of men distinctlvely marked as was the negro, llving In the 
midst of another and dominant race, could never be fully secured in their 
person and thelr property without the rlght of suffrage. Hence the flfteenth 
-amendment, which déclares that the rlght of a citizen of the United States 
to vote shall not be denled or abridged by any state on account of race, 
color, or previous condition of servitude. The negro having, by the four- 
teenth amendment, been declared to be a citizen of the United States, is thus 
made a voter in every state of the Union. We repeat, then, in the light of 
this récapitulation of events, almost too récent to be called hlstory, but which 
are familiar to us ail, and on the most casual examlnation of the language 
of thèse amendments, no one can fail to be Impressed wlth the one pervading 
purpose found in them ail, lying at the foundation of each, and without 
which none of them would hâve been even suggested. We mean the free- 
dom of the slave race, the security and firm establishment of that freedom, 
and the protection of the newly-made freeman and citizen from the oppres- 
sions of those who had formeriy exercised unlimited dominion over them. 
It is true that only the flfteenth amendment, in terms, mentions the negro by 
speaking of hls color and hls slavery. But it is just as true that each of the 
other articles was addressed to the grievances of that race, and designed to 
remedy them, as the flfteenth. We do not say that no one else but the negro 
can share in this protection. Both the language and spirit of thèse articles 
are to hâve thelr falr and just weight in any question of construction. Un- 
doubtedly, whlle negro slavery alone was in the mind of the congress which 
proposed the thirteenth article, it forbids any other kind of slavery, now or 
hereafter. If Mexican peonage or the Ohlnese coolie labor System shall de- 
velop slavery of the Mexican or Chinese race within our territory, this 
amendment may safely be trusted to make it void. And so, if other righta 
are assailed by the states, which properly and necessarlly fall within the 
protection of thèse articles, that protection will apply, though the pàrty in- 
terested may not tie of Afrlcan descent. But wliat we do say, and what we 
wish to be understood, is that. In any falr and just construction of any sec- 
tion or phrase of thèse amendments, it is necessary to look to the purpose 
wuich we bave said was the pervading spirit of them ail, the evil which they 
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were desîgned to remedy, and the process of contlnued addition to the con- 
stitution, until that purpose was supposed to be accompUshed, as far as 
constitntional law can accomplish it The first section of tlie fourteenth ar- 
ticle, to which our attention is more especlally invited, opens wltti a défini- 
tion of cltizenshlp; not only cltlzenship of the United States, but citlzenship 
of the States. No such définition was previously found in the constitution, 
nor had any attempt been made to deflne It by act of congress. It had been 
the occasion of much discussion in the courts, by the executive departments, 
and in the public joumals. It had been said by eminent judges that no man 
was a citizen of the United States, except as he was a citizen of one of the 
States composing the Union. Those, therefore, who had been born and re- 
slded always in the District of Columbia or In the territories, though within 
the United States, were not citizens. Whether this proposition was soimd 
or not had never been judleially deeided. But it had been held by this court. 
In the celebrated Dred Scott Case [19 How. 393], only a few years before the 
outbreak of the Civil War, that a man of Afrlcan descent, whether a slave 
or not, was not, and could not be, a citizen of a state or of the United States. 
'Xliis décision, while it met the condemnation of some of the ablest statesmen 
and constitutional lawyers of the country, had never been overruled; and if 
it was to be accepted as a constitutional limitation Of the right of citizen- 
siilp, then ail the negro race who had recently been made freemen were still 
not only not citizens, but were Incapable of becoming so by anything short 
of an amendment to the constitution. To remove this difllculty prlmarily, and to 
establish a clear and comprehensive définition of cltizenshlp, which should 
déclare what should constitute cltizenshlp of the United States and also citl- 
zenship of a State, the first clause of the first section was framed. 'Ail per- 
sons bom or naturallzed, in the United States, and subject to the jurisdic- 
tion thereof, are citizens of the United States and of the state whereln they 
réside.' The first observation we hâve to make on this clause is that it 
puts at rest both the questions which we stated to hâve been the subject of 
différences of opinion. It déclares that persons may be citizens of the United 
States without regard to their cltizenshlp of a particular state, and it over- 
turns the Dred Scott décision by maklng ail persons born within the United 
States, and subject to its jurisdlction, citizens of the United States. That it» 
main purpose was to establish the cltizenshlp of the negro can admit of no 
doubt. The phrase, 'subject to its jurisdlction,' was Intended to exclude from 
its opération children of minlsters, consuls, and citizens or subjects of forelgn 
States bom within the United States." 

While it is true that the suprême court has held that the four- 
teenth amendment did not add to the privilèges and immunities of a 
citizen, and that no new voters were necessarily made by it, it is 
equally true that it, in eflect, held that it increased the number of 
citizens entitled to suffrage under the constitution and laws of the 
States. It also held that in the light of the history of the late 
amendments there was no difflculty in giving a proper meaning to 
their provisions, and that the existence of laws in those states where 
the emancipated negroes resided which grossly discriminated against 
them as a class was the end to be remedied by ,them, and that by 
them such laws are forbidden. It also fully determined that a citizen 
of a state is now simply a citizen of the United States residing in that 
state; that his rights as such are those that belong to him aa a citi- 
zen of the United States; and that they are not dépendent upon his 
citizenship of the state, do not rest upon its législation, and cannot 
be destroyed by its power. As I understand the décisions of the 
suprême court, they sustain the claim of this plaintifE that the courts 
of the United States are open for the relief of citizens of the United 
States whose privilèges hiave been abridged by the state in which 
they réside. Certainly they should be, and I will surely so hold until 
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advised by that court that I am in error. From those same décisions 
I flnd that, while the right of suffrage is net a necessary attribute 
of fédéral citizenship, it surely is such an attribute as is exempt 
from discrimination in the exercise of that right on account of race 
and previous condition; and that, while the right to vote in the statea 
comes from the states, the right of exemption from the prohibited 
discrimination comes from the United States. While, as a rule, the 
rights of a citizen of a state are such as ail citizens of the United 
States enjoy, yet this plaintiff has also certain rights under the con- 
stitution of South Carolina by virtue of the act of congress of June 
25, 1868, which was accepted and acted upon by that state; in 
which it is provided that the constitution of said state shall never be 
Bo changed as to deprive any citizen or class of citizens of the United 
States of the right to vote in said state who are entitled to vote by 
the constitution of the same, recognized in said act, except as a pun- 
ishment for crime. The constitution there referred to is the one 
from which I hâve before quoted, the présent organio law of that 
state. 

Are the registration laws of South Carolina constitntional? Do 
they prevent the plaintiff and those situated like him from exercising 
the rights conferred upon and guaranteed to him and them? A 
registration law is not per se unconstitutional, but is the one referred 
to in the bill such as should be upheld by the courts? Does the 
state of South Carolina, by this législation, deprive the plaintiff of 
any of the privilèges to which he is entitled by the constitution of 
the United States and of that state? Does it deprive him of his lib- 
erty by taking from him a right by which he can préserve that lib- 
erty? Does it deny him the equal protection of her laws by enacting 
a System of registration which does not protect, but destroys his 
rights? If it does disfranchise him, are not his liberty and his prop- 
erty taken from him? If it does prevent him from voting (it is 
shown that he is duly qualifled) for delegates to the constitutional 
convention mentioned in the bill, which may so change the organic 
law of the state as to affect his life, his property, his liberty, his 
franchise; if it dénies to him the right to vote for a member of con- 
gress, and for electors for président and vice président of the United 
States, when they are chosen, — does it not do him and the country 
a grievous wrong; and by what authority? As pertinent to this, I 
quote the words of Mr. Justice Swayne, in the Slaughterhouse 
Cases : 

"Life, liberty, and property are forbldden to be taken wlthout due pro- 
cess of law, and equal protection of the laws Is guaranteed to ail. Life i» 
the gift of God, and the right to préserve It is the most saered of the 
rights of man. Liberty is freedom from ail restraints but sueh as are 
Justly imposed by law. Beyond that line lies the domain of usurpation 
and tyranny. Property is everything which has an exchangeable value, 
and the right of property Includes the power to dispose of It according to 
the wlU of the owner. Labor is property, and as such merlts protection. 
The right to make it available is next In importance to the rights of life 
and liberty. It Iles to a large estent at the foundation of most other 
forms of property, and of ail solld individual and national prosperlty. 
'Due process of law' is the application of the law as It exista in the fair 
and regular course of administrative procédure. 'The equal protection of 
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the laws' places ail upon a footin.? of légal, equallty, and glre» the sam* 
protection to ail for the préservation of life, Uberty, and property, and the 
pursult of happiness." 16 Wall. 127. 

It is not my intention at this time to state in détail the require- 
ments and efEect of each section of saîd registration law, but simply 
the resuit that I reach after a careful scrutiny of them ail, aided as 
I hare been by the exhaustive analysis of the same made by counsel. 
I find no warrant in the constitution for the certiflcate required by 
the registration law to be issued to the voter, the production of 
which is required at the poils or his vote is to be rejected. This is 
not registration, which is simply the entering on the books or lists of 
voters of the names of those qualifled under the constitution to 
vote, but it is an additional reqnirement to those mentioned in the 
organic law ; not intended, I am constrained to believe, to f acilitate 
the fullj free, and légal expression of those entitled to exercise the 
right of suffrage. Such requirement is unreasonable, burdensome, 
and harassing, and clearly it impedes and abridges the right of the 
constitutional voters of the state to cast their ballots. The addi- 
tional requirement that the voter moving from one place to another 
in the same precinct must surrender his old and seéure a new cer- 
tiflcate, is without reason, and vexations. While the mode prescrib- 
ed for securing a renewal thereof in oase of loss is so cumbersome, 
and peculiarly stringent, that it likely fulfills its object in deterring 
the ordinary voter from making the effort. The registration of voters 
closes on the Ist day of July preceding a gênerai élection, which 
is held in November following. What possible reason is there for 
this unreasonable course? During the four months preceding an 
élection — the period voters generally dévote to the examination of 
questions then to be determined and to the placing of their names on 
the voting lists, when such lists are required — it is utterly impossible 
for any duly-qualifled voter to hâve his name registered, and neces- 
sarily results in depriving many of them of the right of suffrage. 
The only parties permitted to register during the four months pre- 
ceding the élection are those becoming of âge during the period, 
provided they f urnish satisfactory proof. The constitution says that 
the citizen who shall hâve been a résident of the state for one year 
and of the county in which he offers to vote for sixty days next pre- 
ceding any élection shall be entitled to vote at such élection, and 
yet he is prohibited by this requirement from so doing. He has 
completed his one year's résidence after the Ist day of July, but 
he cannot register, because the books are closed, and he cannot vote, 
because his name is not upon the books ; and there is no provision by 
which he can prove to the élection ofQcers at the poils that he is a 
qualifled and légal voter. This entire provision is most peculiar, 
without a précèdent, and without défense, even from the advocates 
of the law. Why the books should be closed for months bef ore the 
élection, and kept open for months after it is over, to the unin- 
formed would be passing strange; and yet in the light of the récent 
history of this state, and the discussion of this cause, is easily under- 
stood. That such requirements are not only unreasonable, but un- 
constitutional, is shown by the following cases: Morris v. Powell, 
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(Ind. Sup.) 25 N. E. 221; White v. Commlssioners, 13 Or. 317, 10 
Pac. 484; Kinneen v. Wells, 144 Mass. 497, 11 N. E. 916; State v. 
Williams, 5 Wis. 308; Quinn v. State, 35 Ind. 485; McCafferty v. 
Guyer, 59 Pa. St 109; Green v. Shumway, 39 N. Y. 418; Monroe v. 
Collins, 17 Ohio St 686; People v. Oanaday, 73 N. C. 198; Cooley, 
Const. Lim. 753; Attorney General v. City of Détroit (Mich.) 44 
N. W. 388. 

A careful examination of the registration enactment of the state 
of South Carolina — excluding the act of 1894 — brings me to the con- 
clusion that if a Toter who was duly qualified and entitled to reglster 
in May and June, 1882, did not, on acconnt of absence, sickness, in- 
advertence, or other cause, registerwhen the bookswere open in that 
year, he was not only prevented from voting at the gênerai élection 
in November, 1882, but was and has been prevented — under the 
law — from voting at ail élections held in the state subséquent to 
said élection in 1882. This seems almost incredible, yet I think it 
is correct. The statement is appalling, the outrage stupendous, the 
resuit close to the border land that divides outrage from crime. It 
is not neeessary to discuss it further; likely the least said about it 
the better. 

Does the act of 1894, — the convention act, — with its four sections 
relating to registration, cure the defects I hâve alluded to, and ren- 
der valid the former unconstitutional laws I hâve mentioned? In 
my opinion, it does not Thèse sections refer to the old law, in fact 
are to be considered as part of it, — as amendments thereto ; and they 
contain ail the bad features thereof, including the certificates to be 
produced at the poils, and the closing of the books many days be- 
fore the élection. They aiso add to the qualiâcations contained in 
the constitution relative to the résidence of the voter in the state 
and county. And they make no provision for the registering of 
voters between the closing of the books and the élection, when their 
names hâve been omitted on account of absence, or other usually 
suiHcient reason. Again, the applicant for registration must make 
aflidavit setting forth his full name, âge, occupation, and résidence 
at the time of the gênerai registration in 1882, or at the time there- 
after when he became entitled to register, and also give the place or 
places of his résidence since the time when he became entitled to 
register. This afSdavit must be supported by the afiSdavit of two 
respectable citizens who were each of the âge of 21 years on the 
30th day of June, 1882, or at the time the applicant became entitled 
to register. Our most intelligent voters would dread this ordeal, 
this history of their movements for years, this statement of the dif- 
férent places where they hâve lived, this securing of two reputable 
afiBants who must hâve been 21 years of âge in 1882, or at the time 
the applicant arrived at voting âge. With what çrushing force, then, 
must it strike the weaker race, which is thus made to suffer by the 
stronger. How diflBcult for them to thus write out the books of their 
lives, and hâve ail the pages thereof attested by two witnesses, rep- 
utable in the estimation of the registrar who alone is to judge them. 
In my opinion, the fact that there still remain several days — prior 
to the élection — during which the plaintifE may apply for registration 
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does not, In the light of the allégations of the bill, the proofs ten- 
dered, and admissions made, prevent him f Fom asking, nor the court 
from granting, the relief prayed for. 

I was asked, in case any portion of the said registration laws 
should be found invalid, to eliminate the part so found, and decree 
that the remaining sections should stand. I hâve not been able to 
make the séparation, for I find it ail so interwoven as to renfler it 
impracticable, so far as results are concerned; and I cannot wiunow 
where there is no grain. In behalf of those so treated, ail interested 
in the welfare of their country, and desirous of seeing its laws en- 
forced, should protest, in order that public sentiment should no 
longer be dormant, but may, by its activity, rouse the community 
that has suffered by such outrages to a realization of their cause» 
and to an appréciation of the bénéficiai results to be secured by the 
abolishment of the System that has caused them. 

If we may judge of what the intention of the législature was by 
the inévitable resuit of its enactment, — as we are assured we can 
<Soon Hing v. Crowley, 113 U. S. 703, 5 Sup. Ct 730; Minnesota v. 
Barber, 136 U. S. 313, 10 Sup. Ct 862),— then the one object that 
controlled the minds of those who formulated the enactment I hâve 
been considering was how to successfully destroy the greatest num- 
ber of the ballots of the citizens of African descent, while at the 
same time to interfère with as f ew as possible of those of the white 
race. The fact is that, with a candor that was as frank as it was 
amazing, this was virtually admitted during the argument of this 
case. It is évident that the effect of this registration system is to 
fearf ully impede the exercise of the right of suffrage by the color- 
ed voters of the state of South Carolina. It to a great extent de- 
feats their constitutional right to vote, and it seems to be its leading 
— I must be permitted to say, its only — object, the effect being to so 
legislate as to apparently respect constitutional requirements, but 
at the same time to stab to the death the rightsand immunities guar- 
anteed by them. Pinding, as I do, that the registration laws of 
South Carolina are unconstitutional, and that their enforcement will 
deprive the plaintiff, a citizen of the United States, of the rights of a 
citizen of the same, I conclude that this court has jurisdiction of this 
case, and that the same is not a proceeding against the state of South 
Carolina, prohibited by the eleventh amendment to the constitution 
of the United States. I find that the bill does présent a question 
arising under the constitution and laws of the United States, and 
that the plaintiff has not a plain and adéquate remedy at law; that 
the bill is sufliciently verifled, and not multifarious. Under thèse 
circumstances it is the duty of the circuit court of the United States 
for the district of South Carolina to entertain this complaint, and 
grant the relief asked for. 

I hâve noticed during the progress of this case a disposition to 
regard this court as a foreign jurisdiction, much to my surprise and 
my regret This is as much a court of the state of South Carolina 
as is the circuit or suprême court of that state. The state of South 
Carolina assisted in forming the constitution and making the laws 
by virtue of which this court was organized and now convenes. This 
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court is and will be as careful and as jealous of the honor and tàe 
interests of that state as any of lier citi^ens can be, and it hopes to 
merit their esteem by being worthy of it A distinguished jurist of 
that state is my associate on the circuit, and the chief justice of the 
United States is its presiding justice. Why such a court of the 
United States, convening in South Carolina, administering the laws 
of the nation and of this state, should be regarded as a f oreign court, 
is wonderful in the extrême, and as strange as is the story relative 
to which it is about to enter its decree. 

I will pass an order as prayed for by complainant, restraining and 
enjoining the défendant individually and as supervisor of registra- 
tion from the performance of any of the acts mentioned and com- 
plained of in the bill. 



GARNER V. SECOND NAT. BANK OF PROVIDENCE et aL 

(Circuit Court of Appeals, First Circuit Aprll 16, 1895.) 

No. 124. 

L Equity Pkacticb — Dismissai, by Complainant, 

After an interlocutory decree on the merlts referring the cause to a 
master to take an account, défendants acquire such an Interest In the 
suit that plalntiff cannot discontinue as of right If an order allowlng 
such discontinuance can ever be properly entered after such a decree, 
It is only where some equity is shown therefor, and the same will not 
be granted where the expense and time Involved in the litigation which 
resulted in such decree render It grossly inéquitable to permit such a 
disposition of a part of the suit as would render possible a new eontest 
over any question at issue. 

8. Enjoining Actions in State Courts. 

It is now thoroughly settled that the provision contained In Rev. St. 
§ 720, forbidding the fédéral courts to enjoin the prosecution of suita 
in the state courts, does not apply to proceedings incidental to jurisdic- 
tion properly acquired by a fédéral court for other purposes than that 
of enjoining proceedings In a state court Held, therefore, that a fédéral 
court, in which complainant after obtatning a decree In her favor, was 
proceeding before the master for an accounting of rents and profits, had 
jurisdlction to enjoin a subséquent action brought by her in a state 
court to recover the same rents and profits. 

B. Appeals — Rbvibw — Questions not Raisbd Below. 

An appellate court cannot be required to consider alleged irregularities, 
In that the court below proceeded to a final decree which was not based 
on the master's report in respect to an accounting, and that It gave 
affirmative relief by enjoining complainant from prosecuting an action 
at law without basing the same upon any cross bUl, when the same 
were not objected to below, are not In terms covered by the assignment 
of errors, and are not shown to work substantlal Injustice. 

1 Samb— Harmless Erhob. 

Where an Interlocutory decree has been rendered for complainant, and 
the cause referred to a master for an accounting of rents and profits, 
it is a contempt for the complainant, pending this proceeding, to bring 
an action at law to recover the same rents and profits, which contempt 
the court will hâve power to order purged by the dismissai of such 
action. Therefore, where no objection is made to the form of proceed- 
ing, it is harmless error for the court to incorporate its order requiring 
such dismissai into the final decree, Instead of maklng It the basis of 
a separate order. 
v.67F.no.7 — 53 
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fi. Samx. 

After a master hàd filed hls sealed report upon an accountlng of rents 
and profits, nelther party opened the same. Complainant had, pending 
the proceedings before the master, commenced an action at law to re- 
coTer the same rents and profits, and subsequently moved to discontinue 
the equlty suit. Défendant filed a pétition asking that complainant be 
enjoined from prosecutlng her action at law, and that she be required 
to dlsmiss the same. Upon the hearlng of thèse motions the court 
refused permission to discontinue, and entered a decree awardlng a 
nominal sum for rents and profits, and directlng the dismlssal of the 
action at law. Complainant did not Inslst that the award of rents and 
profits should be made upon the master's report, and her assignment 
of error, falrly construed, objected only to the maliing of any award In 
her favor, and ràised no question of amount Hdd, that it would be 
Inéquitable thereafter to allow her to insist that the decree was erroneous 
because not based upon the master's report. 

Appeal from the Circuit Court of the United State3 for the District 
of Rhode Island. 

This was a bill In the nature of a quia tlmet, filed by complainant (then 
Mary J. Graeffe, now Mary J. Garner) and her husband, Albert J. GraefCe, 
against the Second National Bank of Providence, R. I., and Christopher H. 
Shippee and Samuel W. K. Allen. The bill sought to enjoin défendants 
from seUing and conveying certain real estate, and from attempting, by 
actions at law or otherwise, to oust the complainant from the peaceable 
and quiet enjoyment and possession of such property. The défendants Ship- 
pee and Allen clalmed title adverse to the complainant through a purchase 
made by Shippee, February 28, 1882, at an exécution sale of ail interest 
held by Albert J. Graeffe in the property on March 5, 1881 (the date of the 
attachment In that case), Shippee havlng subsequently conveyed by quit- 
clalm deed an imdivided half of the estate purchased by hlm to the défend- 
ant Allen. The défendant the Second National Bank had also purchased 
upon January 7, 1882, at an exécution sale, ail the title and interest of 
Albert J. Graeffe which he held on the 16th of March, ISSl. The cause came 
up origlnally upon the bill, and upon a cross bill of the défendants Shippee 
and Allen. The défendants prevailed in the circuit court in the first instance, 
and were awarded Judgment dismissing the bill, and giving judgment as 
prayed for In the cross bill. From this decree an appeal was taken to the 
United States suprême court, where the decree below was reversed, and 
one directed to be entered dlsmissiug the cross bill, and granting the relief 
prayed for in the original bill. 151 U. S. 420, 14 Sup. Ct. 390. Upon the 
mandate from the suprême court being presented, the circuit court proceeded 
to, and did, comply wlth the directions therein contalued, and at the foot 
of the decree entered thereon on the 23d day of June, 1894, ordered a 
référence to a master to take proof of the rents, issues, and profits of the 
premises, received by the défendants, or either of tliem, from the time of 
the filing of the decree of the circuit court, so reversed, until surrender 
of the premises under the decree of reversai. While this proceeding before 
the master was so pending, and on the 22d day of October, 1894, the com- 
plainant commenced her action at law in the suprême court of the state of 
New York against the same défendants for the recovery of the same rents. 
Issues, and profits. Thereafter, and on the lOth day of November, 1894, 
the master filed with the clerk of the circuit court a sealed package, said 
to contain his final report, with instructions that the same was not to be 
opened until payment of hls fées. Thereupon the respondent the Second 
National Bank, acting separately and independently, moved the circuit court 
(1) for a hearing thereon; and (2) that the complainant open said package. 
Tîie court, on the 20th of December, made an order on behalf of ail the 
respondents that the complainant open the report on or before the 29tli day 
of December, 1894; and, in default, that the défendants, or either of tiem, 
might apply to the court for such other relief as they might be advised. On 
the 27th day of December, 1894, complainant flled a notice of motion for 
leave to discontinue in said circuit court the then pending proceeding to 
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recover from the respondents said rents, etc. Afterwards, and on the 29th 
day of December, 1894, the Second National Bank, again actlng separately 
and alone, and on its own behalf, filed Its pétition praying that the complaln- 
ant be enjoined by the decree of said circuit court from the further pros- 
ecuting of her action at law in the suprême court of New ïork, and requlred 
to discontinue the same, and enjoined from commencing or prosecuting any 
other action against the défendants In respect to the matters embraced In 
the master's report until final Judgment entered In said circuit court, and 
for other relief. The master then flled with the clerk of the court his con- 
sent that the package purporting to contain his report be opened, but the 
same was not opened by either party. Thereupon, the motion on behalf of 
the complainant for leave to discontinue the then pending proeeedlng in the 
circuit court came on to be heard, foUowed by the application on behalf of 
the Second National Bank for an injunction restraining the prosecution of 
the action at law, or any other action for the same cause, and directing com- 
plainant to discontinue and âismiss the same. And on the 4th day of Janu- 
ary, 1895, said circuit court made its decree, as follows: 

"This cause came on to be heard on the motion of the complainant, filed 
December 27, 1S94, for leave to discontinue the proceedings under the decree 
entered on the 23d day of June, 1804, for the recovery of the rents and 
profits of the estate in said decree referred to, and on the pétition of the 
respondents the Second National Bank, filed on the 29th day of December, 
1894, to enjoin the complainant from the further prosecution of her pending 
action in the suprême court of the state of New York against the respond- 
ents for the recovery of said rents and profits, and other relief, and on the 
motion of the respondents for a final decree in said cause adjudging that 
the complainant is not entitled to recover anything on account of said 
rents and profits, or, at most, only a nominal sum on account thereof, and 
was argued by counsel. And it appearing to tlie court hère that the com- 
plainant hère has neglected, under the order entered on the 20th day of 
December, 1894, to open the master's report now on file in said cause, pur- 
suant to the decree on the 23d day of June, 1894, and now déclines to open 
the same, and that the same has not been opened; and it further appear- 
ing that ail the costs heretofore accrued in favor of the complainant iiave 
been fully paid and satisfied; and it fm-ther appearing that the complain- 
ant Mary J. Graelïe, now Mary J. Garner, has, since the flling of this blll. 
commenced her action against tliese respondents for the recovery of said 
rents and profits in the suprême court of the state of New York; and it 
further appearing to the court hère that the complainant has elected her 
remedy for the recovery of said rents and profits, by taking the decree of 
this court entered the 23d day of June, 1894, and by proeeedlng thereunder 
up to the final report of the master therein appointed, — it Is now ordered, 
adjudged, and dea-eed as follows, that is to say: That the motion of the 
complainant to discontinue be, and the same hereby is, denied and dis- 
mlssed; that the complainant Mary J. GraefCe, now Mary J. Garner, hâve 
and recover of each of the said respondents the sum of one dollar, In fuU 
satisfaction of the rents and profits of the estate under the said decree 
entered on the 23d day of June, 1894, and that she hâve exécution therefor 
forthwith; that the complainant Mary J. Graeffe, now Mai-y J. Garner, be, 
and she hereby Is, perpetually enjoined from the further prosecution of hér 
said pending action in the suprême court of the state of New York, and 
that she be, and she hereby Is, ordered forthwith to discontinue and dismiss 
the same; that neither of the parties hereto shall recover any further costs 
of this suit. Entered as the decree of this court, by order thereof, the 4th 
day of January, 1895." 

Alexander Thain, for appellant 

James Tillinghast, for Second Nat. Banlî of Providence. 

Samuel W. K. Allen, for C. A. Shippee and S. W. K. Allen. 

Before PtJTNAM, Circuit Judge, and NELSON and WEBB, Dis- 
trict Judges. 
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PUTNAM, Circuit Judge. Evidently, the controversy in the cir- 
cuit court in tliis case related to two points only, namely, whether 
the oomplainant (now the appellant) was entitled to dismiss so 
muoh of her Mil as related to the rents and profits, and whether 
it was in the power of the circuit court to enjoin the proceedings 
in the state court, under the circumstances of the case. 

As to the flrst question, it is the settled practice that by a decree 
on the merits, like that of January 23, 1894, the party défendant 
acquires such an interest in the suit that the plaintiff cannot dis- 
continue as of right. Gregory v. Pike (decided by thls court Jan. 
31, 1895) 67 Ped. 837. In order to obtain an order allowing such 
discontinuance, if such an order can ever properly be entered after 
an interlocutory decree (Skip v. Warner, 3' Atk. 558; Egg v. Devey, 
11 Beav. 221), some equity theref or must be shown. In the présent 
case the expense and time involved in the litigation which resulted 
in the decree referred to, independently of other considérations, 
render it grossly inéquitable to permit such disposition of any part 
of the suit as would make possible a new contest over any question 
at issue. 

With référence to the other question, the appellant relies on sec- 
tion 720 of Kevised Statu tes. But it is now so thoroughly settled 
that this provision of law does not apply to proceedings incidental 
to jurisdiction properly acquired by a fédéral court for other pur- 
poses than that of enjoining proceedings in a state court, that the 
proposition needs no discussion by us. 

Thèse obserrations dispose of ail substantial questions in the 
case, and, indeed, of ail the questions raised in the court below; 
but two incidental questions touohing the regularity of proceed- 
ings were suggested at the bar. One grows ont of the fact that 
the court below prooeeded to a final decree, which was not based 
on the master's report; and the other is that, in the final decree, 
aflQrmative relief was given against the plaintiff, not based on any 
cross bill, directing that the plaintiff be enjoined perpetually from 
prosecuting her suit in the state court, and that she dismiss it As 
thèse irregularities, if they are such, were not objected to in the 
court below, are not in terms covered by the assignment of errors, 
and are not shown to work substantial injustice, this court cannot 
be required to consider them. The authorities show clearly that 
the circuit court had power to restrain the plaintiff from com- 
mencing or prosecuting the suit in the state court under the cir- 
cumstances. The leading case (Mocher v. Reed, 1 Bail & B, 318, 
decided in 1810) has always been held a sufflcient authority. But, 
when issued against a plaintiff, the restraining order has been on 
summary proceedings; and, so far as we can perceive, the order 
has been of an ad intérim character. Harrison v. Gurney, 2 Jac. 
& W. 563. In this case the form directed by Lord Eldon appears, 
and it ran "until further order." But in the case at bar the inter- 
locutory decree in the circuit court was entered June 23, 1894, and 
the appellant brought her suit in the state court in October, 1894. 
Under those circumstances, the bringing of the suit without leave 
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was, aooording to Mocher v. Eeed, ubi supra, in conterapt of the 
circuit court To the same effect is Story, Eq. Jur. § 889, though it 
seems the power to compel the complainant to make an élection, 
and the corresponding right to elect, ended with the entry of the 
interlocutory decree. That court had, therefore, power to require 
the purging of the contempt by a dismissal of the suit. In the ab- 
sence of any spécifie objection to the form of proceedings, the ap- 
pellant was not prejudiced by the fact that this was incorporated 
in the decree, instead of being made the basis of a separate order. 
The order to dismiss was, of course, of such effective charaoter 
that the order not to prosecute, contained in the same interlocutory 
decree, was immaterial. On the whole, in this particular, the case 
is met by the rule explained by this court in King v. Hospital, 12 
G. 0. A. 139, 64 Fed. 325, — that irregularities, if any exist, not sub- 
stantially prejudicial, and not brought to the attention of the court 
below, do not furnish ground for reversai. 

Thèse observations also apply to the proposition that the court 
below did not proceed on the master's report, even if it were proper 
or necessary that it should do so. The appellant did not, either ab- 
solutely or in an alternative form, insist that it should. She re- 
Bisted ail proceedings, and took no note of the method. Her as- 
signment of errors, faârly constrned, object only to the making of 
an award in her f avor, and raise no question as to the amount. The 
master's report could hâve been of use only with référence to the 
Bum to be awarded, and therefore the assignment of errors does not 
touch it. It is dear the appellant's effort was to get wholly out 
of the circuit court, so far as an accounting was concerned, and 
she limited the issue to that purpose alone, and persistently re- 
fused to présent the master's report, or offer proof s as to the amount 
of rents and profits; and it would be inéquitable to allow her to 
raise other issues on appeal, under the circumstances explained. 

The assignment objecting that the decree was entered against 
Shippee and Allen is clearly not available. It would hâve been an 
irregularity not to hâve entered a decree for or against them. Be 
yond that, the point is covered by the gênerai propositions which 
we hâve already stated. 

On the whole, the appellant had her day in the circuit court, and 
refused to make use of it We cannot be required to give it to her 
again, and there is no substantial equity appearing in the record 
which would justify us in doing it The decree of the circuit court 
is afiQrmed. 



OREGORY V. PIKE. SAME v. KEMP VAN BB. TALBOT v. PIKB et aL 
BUTTERFIELD v. GRBGORY et al. 

(Circuit Court of Appeals, First Circuit January 31, 1895.) 

Nos. 98-101. 

1 ÀTTORNBT AND CliIBNT — LlBN FOK SERVICES. 

A suit In equity was brought by one clalmlng ownershlp of certain 
notes to recover possession thereof from a person with whom they had 
been pledged as collatéral security by a third party. Varions otber par- 
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tles set up claims to an interest in the notes, and, pendlng the proceed- 
ings, an attoraey was employed by tJie pledgee to bring an action at 
law, wliich action resulted in the payment into court of tJie amount 
due. This fund was tlien transferred from the action at law into the 
registry in the eqiiity suit Bd4 that, as the attorney was employed 
solely by the pledgee of the notes, he had no lien as agalnst the other 
parties, upon the fund produced, either before or after its transfer. 
2. Same— State and Fkdeiiai, Coukts. 

The fédéral courts recognize no lien at common law in behalf of an 
attorney, beyond that given by the local law. 
8. Plbdgb— Notes Held as Collatei{ai, SEcuiiiTT — Expeusb ce Collection. 

One who takes notes as collatéral security for a debt Is entitled, as 
against the owner thereof, to be allowed the cost of realizing upon the 
collatéral, including a reasonable attorney's fee for suing upon the notes. 
4. Same— iMPonsDiNG of Notes — Rights op Pledgee. 

Where a suit in equity was brouglit to recover possession of certain 
notes which had been pledged as collatéral, and which, in the course 
of the proceedings, were impounded in the hands of the clerli, Md, that 
the pledgee was entitled to control the notes so far as necessai-y for 
the pui-pose of bringing an action at law thereon and having the pro- 
ceeds paid into court; and that it was proper thereafter to hâve sucb 
fund transferred from the law slde of the court to the registry tn the 
equity suit. 
B. Parties in Equity. ; 

One claiming an interest in the subject of litigation cannot ordinarlly 
be made, under the practice of the fédéral courts, a party défendant, 
merely upon the pétition of the défendant, and against the objection of 
the complainant; and hence a cross bill filed by a party who thus cornes 
into the cause should be dismissed. 
S Same— Appeal. 

Where, however, notwlthstanding this Irregularlty, the court entera a 
decree in favor of the complainant In such a cross bill, there is no reason, 
on the facts of this case, why, upon an appeal, the appellate court, after 
deciding that such cross bill should be dismissed, niay not regard the 
same as a summary pétition flled by the party himselî pro interesse suo, 
which pétition he might hâve flled in the court below. 

'^' Same— CosTS. 

Such party, however, having volunteered hlmself as a party défendant, 
instead of proceeding by the less expensive metliod of tiling a pétition, 
. should be required to pay the costs on the cross bill, both In the appellate 
court and the court below. 

9 '^bmoval dp Causes — Diverse Citizbnship. 

Judiciary Act March 3, 1875, does not contain the restriction which 
appears in the act of August 13, 1888, touching the résidence of tlie peti- 
tioner for removal. The former act Is of a broader range tlian the 
latter, and the restriction contained in section 1 thereof, prescribing 
the jurisdiction of the circuit courts, does not apply to removals uiuler 
section 2, Helé, therefore, that a cause was removable therouuder wUcn 
It appeared that each party was a citizen of a différent state or of a 
foreign state. 

8 Kquiïy Phactice — Right dp Complainant to Dismiss as against One of 
THE Défendants. 

No such practice as dismissal by an order as of course seems to be 
known in the fédéral courts, except under equity nile tîG, although it 
existed in the English chancery at the time Its practice was artojjted 
by the suprême court, in cases where the plaintiff was entitled to hâve 
his bill dismissed without préjudice. 

VU, Samb. 

An order giving complainant leave to discontinue as to one défendant, 
"reserving a,Il rights of parties other than said plaintiff," requires fur- 
ther considération and a formai decree before the dismissal boeomes 
effectuai, and for this reason, and because the case is under the con- 
trol of the court until final decree, such order granting leave may be 
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subsequently revoked, upon lt8 belng made to appear that such dlsmlssal 
was under a mistake and was not équitable. 

11. Samb. 

Where a suit was brouglit by one claimlng to be the owner of certain 
notes pledged as collatéral, against the pledgee thereof and the maker, 
lield that the complalnant had no right to dismiss the bill as to the pledgee 
ai'ter the maker had paid the amount of the note into court and had 
been dismissed from the case. Chicago & A. R. Co. v. Union Rolling- 
MIU Co., 3 Sup. et. 594, 109 U. S. 702, applled. 

13. Kkhkarings on Appbal— Nbw Evidence — Circtjit Court dp Appbals— 
RaLE 29. 

Pétitions for rehearlngs, In the circuit court of appeals, are regulated 
by raie 29 (11 C. C. A. exil., 47 Fed. xili.), and no new matter can 
be Introduced upon such a pétition. Therefore, except In spécial cases, 
and then only by leave of court, no papers can be filed except the péti- 
tion itself in the form prescribed by the rule. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Massachusetts. 

Thèse were four separate appeals from a decree of the circuit court In 
the suit of Charles A. Gregory against Frédéric A. Pike and others. The 
cause was orlginally brought In the suprême judiclal court of Massachusetts, 
December 16, 1884, and was afterwards removed to the circuit court. The 
original bill sought to recover possession of certain notes which had been 
pledged as collatéral, and to enjoin the payment thereof to the pledgee. 
Pending the suit the notes were coUected by an action at law, and the 
proceeds transferred to the registry In this cause. At various times addl- 
tlonal parties came Into the suit, in the manner more fuUy stated in the 
opinion of the court. The facts out of which the controversy arose were 
Bubstantially as follows: 

In 1880 or 1881, one George W. Butterfield, who owned an Interest in cer- 
tain mining property, including the May Lundy mine and the Lake View 
and Lucky Morton mines, situated in Mono county, Cal., sold the same to 
Frédéric A. Pike, of Calais, Me. Afterwards, Butterfield conceived the 
plan of organiziug a mining company in London or elsewhere, and selling 
to it the property In question. To this end, on January 29, 1883, he made a 
contract with sald Plke for the purchase of his interest In the mines. This 
contract by its terms was to expire on ,Tuly 30, 1883, unless the purchase 
was completed by that time. Butterfield, being without funds, associated 
with himself one Charles P. Jones, who made a cash payment under the 
contract with Pike. Afterwards, for the purpose of providing funds for 
earrylng out the scheme, Butterfield and Jones approached the complalnant 
Charles A. Gretjory and one J. C. Kemp Van Ee, who each owned a large 
amount of stock in the Great Sierra Consolidated Silver Mining Company. 
As a resuit of tbeir negotiations, Gregory transferred to Butterfield 80,000 
shares of said stock, and Kemp Van Ee 79,000 shares. At the time this 
assignment was made, Butterfield gave to Gregory the following recelpt or 
déclaration of trust: 

"Boston, March 30, 1883. 

"Received of Cliarles A. Grogoi-y 80,000 shares of the stock of the Great 
Sierra Consolidated Silver Company of Chicago, Illinois. I take the same 
to bave it registered upon tlie books of tUe company in the name of George 
W. Butterfield, of San Francisco, as ti-ustee, and I will deliver the same 
to said Gregory on demand, and In tlie meautlme hold the same in trust for 
hlm as his property. G. W. Butterfield." 

Afterwards, and on April 7, 1883, the following written agreement was 
execiited between Butterfield and Jones on the one part and Kemp Van Ee 
on tlie other: 

"Mémorandum of agreement between George W. Butterfield and Charles 
F. Jones, parties of the first part, and J. C. Kemp, party of the second part, 
and ail of the city and county of San Fiancisco. in the state of California: 
Whereas, said ijartles of the first part bave purchased the May Lundy, Lake 
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View and Lucky Morton mines, situate In New Homer mining district, 
Mono county, state of Callfornia, for the sum of two hundi-ed and flfty 
thousand dollars lawful money of the United States, upon tlie followiug con- 
ditions, to wit: Ten thousand dollars cash, and the balance on or bel'ore 
the 30th day of July, A. D. 1883; and whereas, said parties of the flrst 
part hâve bonded varions other properties in said district from one Howls, 
one Carpenter, and one Gilchrist, and also contemplate bondlng other prop- 
erties to be included; and whereas, it Is the purpose, désire, and intention 
of the said parties of the first part to sell ail or a part of said properties 
either in the United States' or ISurope, upon such terms and conditions as 
they may think advantageous for ail parties to this agreement: Now, this 
agreement witnesseth that said parties of the flrst part, for and in con- 
sidération of the sum of ten thousand dollars, lawful money of the United 
States of America, to them in hand paid by the said party of the second 
part, the receipt whereof is hereby acknowledged, and the further con- 
sidération hereinafter mentioned, do hereby covenant and agrée to and wlth 
the said party of the second part to give him, the said party of the second 
part, a one-elghth (%) part of ail the moneys or values realized from the 
sale of said May Lundy, Lalse View, and Lucky Morton mines, over and 
above the price paid for the same; also an eighth (%) part of aU the moneys 
or other values realized from the sale of said mines bonded from one 
Howk, one Carpenter, and one Gilchrist or others included in this sale. It 
is further agreed that, in case said mining properties ara not sold or other- 
wise dlsposed of , then the said parties of the first part shall assign, transfer, 
and set over to said party of the second part an undivided one-elghth (%) 
part of ail the mines now bonded from said Howk, Caipenter, and Gilchrist. 
It is further agreed, by and between the parties of the first and second 
parts to this agreement, that said party of the second part shaU dévote his 
time and énergies in assisting said parties of the flrst part to make a sale 
of ail or any part of said mining properties, under and subject to the direc- 
tion and approval of said parties of the first part or either of them. It is 
further agreed by and between the parties of the first and second parts 
that the expenses of said party of the second part pending said negotiations 
shàll be defrayed by said parties of the first part. 

"In witness whereof we hâve hereunto set our hands and seals this 

day of , A. D. 1883. G. W. Butterfleld. [Seal.] 

"Chas. F. .Tones. [Seal.] 

"J. G. Kemp. [Seal.] 

"Witness présent: J. H. Moyle." 

Early in April, 1883, Butterfleld sold the entlre 159,000 shares of stock In 
the Great Sierra Consolidated Mining Company which he had acquired from 
Gregory and Kemp Van Ee to one W. C. N. Swift, of New Bedford, Mass., 
receiving $10,000 in cash, and four notes, aggregating over $80,000. Thèse 
notes were made payable to the order of Butterfleld, and were negotiable. 
On April 9th, two of thèse notes, each for $20,334.60, were delivered by 
Butterfleld to Gregory. On the same day Gregory passed the notes back 
again to Butterfleld, who then delivered them to Jones. Upon receiving 
back the notes, Butterfleld gave Gregory the foUowing agreement or déclara- 
tion of trust: 

"New York, April 9th, 1883. 

"I hold in my hand notes of W. 0. N. Swift, dated New Bedford, Mass., 
1883, 4m. 4th, one due two years after date for $20,334.60, one due three 
years after date for $20,334.60, payable to order of Geo. W. Butterfleld, wlth 
Interest at six per cent per annum. Thèse two notes belong to Chas. A. 
Gregory, and the proceeds of them; and I agrée to deliver the same to him 
upon request, .or the fuli amount of money expressed therein; and I also 
owe an account and payment to said Gregory for $730.80, being his pro rata 
of the two other notes of simiiar description held by me belonging to J. C. 
Kemp. Gregory is entitled to one-half of this $730.80 in two years, and one- 
half in three years, with interest as above. G. W. Butterfleld."' 

On April 20, 1883 (Butterfleld, Gregory, and Kemp Van Be, being then in 
England, for the purpose of promoting the organlzation of a company to 
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take the mines), Jones surrendered aîl four of the notes to Swift, the malîer, 
and In place thereof received flve other notes, payable to the order of Jones, 
three of which were nonnegotiable. Tie contract of purchase with Pike ex- 
pired before the scheme was consummated. Butterfleld, in the meantlme, 
had retumed to America, and on July 31, 1883, he entered Into a new con- 
. tract of purchase with Pike, the purchas* prlce belng $242,666, payable 
$25,000 in cash, and the balance on or before the Ist day of January, 1884; 
but at the foot of the contract there was appended the foUowing modifica- 
tion in respect to the cash payment: 

"For the first payment of $25,000, specifled in the above agreement, the 
said Butterfleld has lodged in the hands of said Pike the notes of W. C. N. 
Swift, of New Bedford, dated Aprll 20, 1883, for $15,000 and $20,334.60, 
payable in two and three years from date, which notes are to be held by 
said Pike until Jan. 1, 1884, unless sooner redeemed by said Butterfleld by 
the payment of $25,000, and at that time the said Pike is authorized to 
raise $25,000 out of them by pledging them on the most favorable terms 
he can obtain. P. A. Pike. 

"G. W. B." 

The notes thus pledged with Pike were two of the nonnegotiable notes 
made by Swift to Jones, and it is in respect to them that the suit was 
brought. The contract under which they were pledged, llke the one which 
preceded It, was not complled with by Butterfleld and hia. associâtes; and, 
accordlng to Its terms, ail payments made before the expiration thereof 
were to be forfelted to the said Pike. Gregory, in his amended blU, and 
also in his testimony, alleged that the contract of July 31, 1883, was not an 
extension or renewal of the contract of January 29, 1883, but was a new 
contract, made wlthout his knowledge, and In which he had no Interest 
whatever, either as partner with Butterfleld and Jones, or In any other way ; 
and It appeared that on December 15, 1888, Gregory had procured from 
Butterfleld the foUowIng order upon Pike for the delivery of the notes: 

"F. A. Pike, of Calais, Me., TJ. S. A.— Dear Sir: Please dellver to Charles 
A. Gregory, of Chicago, 111., or to his order, the note made by W. G. N. 
Swift, of New Bedford, dated Aprll 20, 1883, for $15,000, payable In two 
years from its date, placed in your possession by me, the same belng the 
property of said Gregory now and at the time I placed the same in your 
possession. G. W. Butterfleld." 

"Londoa, Dec. 15, 1883." 

Butterfleld, In his answer In the cross bill, alleged that the contract of 
July 31, 1883, was a mère renewal of the previous contract, which had ex- 
pired; that It was made for the beneflt of ail the associâtes; and that they 
were in partnershlp, sharing in the beneflts and burdens of the contract. 
In the cross blU of Butterfleld it was alleged that the original notes made 
by Swift to him "were both in law and In equity his notes, to be used by him 
as the best Interest of said associâtes might requlre; that he had fuU right 
to dellver said notes to said Jones to be used for the purpose aforesaid; 
and that said notes were properly deposlted with the said défendant Pike." 
The cross bill contained also the foUowlng allégations: "ïour orator further 
shows unto your honors that the expenses of said associâtes Ln their en- 
deavor to carry out thelr scheme hâve been very large; that the amount 
received from the other notes of said Swift has been InsufBcient to pay 
such expenses; that your orator Intrusted with said Gregory a large amount 
of money received from the discount of said two notes for the purpose of 
paying the debts of said associâtes, but the said Gregory converted the 
same to his own use, by reason whereof your orator pald said debt from 
his own resources," etc. In respect to the assignment made to him by 
Gregory of the 80,000 shares of Sierra Company stock, Butterfleld alleged 
ln his cross blU that It was expressly understood and agreed that the assign- 
ment was for the purpose of enabling Butterfleld to raise money to carry out 
the scheme, and that the recelpt glven by him at the time of the assign- 
ment of the stock was merely as a security for the reassignment of the 
same in case it was not sold for the purpose stated. He further alleged 
that Gregory had the same Interest ln the project that Kemp Yan Ee held 
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undei the wrîtten contract of Àpril 7, 1883; that the recelpt or déclaration 
of trust gJven by him to Gregory In relation to the Swift notes was a mère 
mémorandum to be lield by Gregory until a -wrltten contract, In the same 
form as that with Kemp Van Be, could be made; that afterwards, and 
about the 9th of May, 1883, Gregory in fact accepted a contract in writing 
in that form; and that thereupon the mémorandum of April 9th was dis- 
charged. Upon thèse allégations Butterfleld prayed, in his cross blll, that 
he might be declared entitled to the proeeeds of the notes for the purpose 
of adjusting the claims of ail the associâtes, and especially for the purpose 
of reimburslng himself for the money advanced by him to Gregory to pay 
the debts of the associâtes, which he had alleged that Gregoi-y mlsappropri- 
ated to his own use. Kemp Van Be, having been made a party to the suit, 
filed an answer and also a cross bill, showing that by reason of the relations 
of the parties, and the use made of the stock which he had transferred to 
Butterfleld in pursuance of the scheme, he was entitled to oue-half the pro- 
eeeds of the $15,000 note In controversy in the case. 

Francis A. Brooks, for Gregory. 

John Lowell and Thomas H. Talbot, for Mary H. Pike. 

A. Lawrence Lowell, for Kemp Van Ee. 

Thomas H. Talbot, pro se. 

George D. Noyés, for Butterfleld. 

Before PUTNAM, Circuit Judge, and WEBB and CAEPENTEE, 
District Judges. 

PUTNAM, Circuit Judge. Thèse four cases are appeals f rom the 
decree of the circuit court in a bill in equity originally brought in 
the suprême judicial court of Massachusetts and removed to the 
circuit court. The bill was brought by Gregory against Frédéric 
A. Pike, the testator of the présent respondent, Mary H. Pike, and 
against William C. N. Swift, to recover two certain nonnegotiable 
promissory notes, made by Swift, and held by Mr. Pike, and alleged 
by Gregory to be his own property. On the pétition of Swift and 
John C. Kemp Van Ee, who claimed to be interested in the notes, 
Kemp Van Ee was made a party respondent by order of the court, 
and against the objection of Gregory. He then flled a cross bill, 
in which the respondents were Mr. Pike and Swift, and also George 
W. Butterfleld. Butterfleld has been made a défendant on the ap- 
plication of himself and Swift, but there is no assignment of error 
touching this. He claimed an interest in the notes, and flled a 
cross bill, in which his interest is alleged as will hereafter appear. 
The notes were finally impoun4ed in the hands of Mr. Stetson, then 
clerk of the circuit court, and afterwards such proceedings were 
taken that actions at law in the name of the payée of the notes were 
brought on the law side of the circuit court by Thomas H. Talbot, as 
attomey for Mr. Pike and his estate, and judgments obtained, which 
were paid into court by Swift, and the proeeeds were transferred to 
the registry in this cause. 

The cause came to final hearing, and a decree was made as fol- 
lows, on the 8th day of March, 1894: 

"(1) That from the fund in the registry of the court In this cause there be 
paia to the clerk of this court, as required by law tn such case, one per cent 
upon the whole of sald fund. (2) That tbere be pald from said fund to the 
admlnistrator of the défendant Swift, deceased, costs, to be duly taxed in 
favor of said défendant (3) That for si)ecial services In connection with 
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«said furd, as set torth In hls pétition, there be pald to Jçhn G. Stetson the 
sum of eight hundred dollars. (4) That there be pald to the défendant John 
0. Kemp Van Ee one-half of the proceeds of the fifteen thousand dollar note, 
wlth the accumulations thereon. (5) That there be paid to Mary H. Plke, 
executrix of the original défendant, Frédéric A. PilJe, since deceased, the 
sum of twenty-five thousand dollars, with interest thereon from Januai-y 1, 
1884, if the fund remaining In the registry of the court shall be sufflcient 
for the payment, and, if not sufflcient, the balance of said fund. (6) That 
the cross blll of the défendant George W. Butterfield be dismissed. (7) 
That, after the payments hereinbefore decreed to be made to sald clerk, the 
administrator of Swift and Stetson, and the amounts decreed to be paid to 
Kemp and Pike, as hereinbefore provlded, the remainder of the fund, if any, 
be paid to the plaintlflC Charles A. Gregory." 

It appears, bj a comparison of the amounts thus decreed with 
the amount in the registry, that nothing will remain to be paid 
Grregory under the seventh clause of the decree. From this de- 
cree appeals hâve been taken by Grregory and Butterfield. Mr. 
Talbot, also, having âled in the court below a pétition for an al- 
lowance for his counsel fées and costs out of the fund, appeals from 
the decree because there was no allowance of the former. We will 
proceed to examine such of the assigned errors in this decree as hâve 
been presented in the argument, so far as such examination seems 
necessary, in order to reach a conclusion on the appeals ; and we will 
flpst refer to the pétition of Mr. Talbot. 

He was employed by Mr. Pike and his estate to collect the notes 
which produced the fund now in the registry of the court. He was 
not employed, either expressly or by implication, by Gregory. He 
was, moreover, not employed by Kemp Van Ee or Butterfield. He 
seems to hâve been acting througliout solely in the interest of Mr. 
Pike and of his estate. Therefore on no prineiple of law has he any 
claim except against them, or on their interest in tlie fund. By 
the thoroughly settled law in Massachusetts, he had no lien on the 
fund while ou deposit on the common-Iaw side of tlie circuit court, 
except for his taxable costs. Ail the cases cited by Mr. Talbot to 
establish a lien relate to the compensation of a trustée or his at- 
torneys, or otherwise to the administration of a trust estate, or are 
of that kind wherein one person in a class of persons intei-ested, hav- 
ing secured the fund for the common beneflt, is entitled to be re- 
imbursed his légal expenses out of it, and tliere seems to be no other 
lien in equity. Meddaugh v. Wilson, 151 U. S. 3;j.'5, 14 Sup. Ct. 356, 
is the latest case of this class. 

There is no fédéral case establishing a lien at common law in be^ 
half of an attorney beyond that given by the local law. The extent 
of the lien, therefore, of Mr. Talbot, while the fund was on the law 
side of the court, was his bill of costs. The transfer of the fund to 
the equity side of the court did not change the légal rights of any 
person in the fund, so that the extent of Mr. Talbot's lien was pre- 
cisely the same after the transfer as before. So far, however, as 
that part of the fund is concerned in which Kemij Van Ee has no 
interest, it is the proceeds of notes which Mr. Pike held as collatéral, 
and his estate is entitled to be allowed, as against Gregory, the 
cost of realizing the collatéral. This is a clear prineiple of law. 
Therefore the decree below should hâve allowed Mrs. Pike, in addi- 
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tion to the amount of her daim and interest, the expenses of herself 
and Mr. Pike in realizing the fund, including the reasonable charges 
of Mr. Talbot; and this allowance should rank first against the 
proceeds of that part of the notes which belonged to Gregory. As 
Mrs. Pike makes no objection, the decree in this particular may run 
in favor of "Thomas H. Talbot, attomey of Mary H. Pike." 

In regard to the appeals of Gregory, the assignments of errors 
disclose no controversy as to the merits of the décision of the court 
below. They relate solely to matters of procédure during the prog- 
ress of the suit, and to a claim that the circuit court had no juris- 
diction to détermine the controversy. We will state thèse points 
so far as it seems necessary to discuss them. 

As to the collection of the notes which were in Mr. Stetson's hands, 
and the transfer of the funds from the law side to the equity side 
of the circuit court, some of the steps will be stated in another con- 
nection. Mr. Pike had a right, as against Gregory, to put the notes 
in judgment, and to realize the judgments, at least to the extent 
of having the fund pald into the common-law side of the court; and 
he had a right to control the notes so far as necessary for that pur- 
pose. Independently of the orders of the circuit court, it was the 
duty of Stetson to permit the notes to be made available. If those 
orders were authorized, Stetson was required to comply with them. 
If not authorized, Stetson must be considered as having done vol- 
umtarily what he could hâve been required by Mr. Pike to do by some 
suitable proceeding; and there can be no question that, in some way, 
Mr. Pike, or his estate, could hâve compelled Stetson to make the 
notes available for the purpose of obtaining judgments against 
Swift and a realization of the judgments. And, when this had been 
accomplished, the prayer against Swift, contained in Gregory's origi- 
nal bill, justifled, and, indeed," required, for Swift's protection, that 
the fund should be brought into the court in equity. The most 
orderly method to accomplish this resuit, in the absence of the 
consent of ail parties, would, perhaps, hâve been to hâve made some 
person receiver of the notes, and directed Mm to collect them, and 
pay the proceeds into the registry of the court in equity. What 
was done accomplished the same resuit in a less expensive manner. 
As the objections relate, not to the method of doing it, but to the 
doing of it at ail, it is not necessary to consider them further. 

As to the proceedings by wliich Kemp Van Ee was made a de- 
fendant in Gregory's bill, and permitted to flle a cross bill, Swift, 
who was a défendant, petitioned tliat Kemp Van Ee should be made 
a défendant, and Kemp Van Ee also petitioned to be made défendant, 
and both pétitions were allowed; so that he properly stands as a 
défendant, if he could be made sueh, either on the pétition of Swift 
or on his own. It now appears that Kemp Van Ee had an interest 
in the notes in Swift's hands, and there is no doubt that Swift was 
entitled to be protected against this claim, if he proceeded in due 
form. One due form was to file a bill of interpleader, and pay the 
amount of the notes into court, and bring in nonresident parties, as 
provided in the act of March 3, 1875, c. 137, § 8 (18 Stat. 473); Greelev 
T. Lowe, 155 U. S. 58, 15 Sup. Ct. 24. ïï Gregory's bill had then been 
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pending, Swift might ha\e brought his bill of interpleader iu the 
circuit court, under the rulings in Krippendorf v. Hyde, 110 U. S. 
276, 4 Sup. et 27, and Morgan's L. & T., etc., Ca v. Texas Cent. R. 
Oo., 137 U. S. 171, 11 Sup. et. 61. Tben, on motion, the circuit 
court would either hâve Consolidated the two suits, or postponed 
Gregory's case until the interpleader was disposed of. In this way 
Swift would hâve proceeded according to the well-settled practice 
in an orderly manner, and there would hâve been proper pleadings 
oovering ail questions which could arise. 

In the way attempted in the présent case, there are no pleadings 
on behalf of the original plaintiff as against Kemp Van Ee, and could 
be none. The whole basis of making him a party défendant was in 
the allégations of Swift's answer. This practice, although prevailing 
in some localities, is condemned, by necessary implication, in Shields 
V., Barrow, 17 How. 130, 145, by Justice Bradley, in 1873 ; in Searles 
v. Eailroad Co., 2 Woods, 621, 625, Fed. Cas. No. 12,586; by Justice 
Blatchford, in 1868, in Drake v. Goodridge, 6 Blatchf. 151, Fed. Cas. 
No. 4,062; and in the notes to Daniell, Ch. Prac. (6th Am. Ed.) 286, 
287. Some of the reasons for this are highly meritorious, others 
technical, — meaning not technical in the narrow sensé of the word, 
but in its better sensé. 

First. Complainants ought not to be compelled into litigation with 
parties not of their own seeking. One may commence a proceeding 
very simple in its nature, and be content to take the risk of it; but, 
if other persons can force themselves into the litigation, what he con- 
ceives to be simple may become complicated, expensive, and inter- 
minable. 

Second. There are ample remédies in case the plaintiff fails to unité 
ail parties required to do equity, either by a bill of interpleader, or 
in the methods pointed out by Judge Curtis in Shields v. Barrow, 
ubi supra. Therefore there is no occasion to resort to the extraordi- 
nary proceeding of maldng new parties without complainant's con- 
sent 

Third. As already said, a case made up as this was présents no 
proper issue on which to base proofs for the détermination of the 
court This is not technical, in the narrow sensé of the word, but 
leads to extraordinary results, as will be seen by référence to the 
next paragraph. 

Fourth. The resuit which may come from bringing in a défendant, 
as was done in this case, shows the impropriety of it A défendant 
thus brought in answers, and complainant refuses to file a replica- 
tion. The only remedy is for the défendant to move a dismissal as 
against himself. The resuit is that he is dismissed from the case, 
and the case stands exactly as it did before he was brought in. Thus, 
by failing to reply, the plaintiff is able to bring the bill into its 
original state. It cannot be said that this can be avoided by setting 
down the case to be heard on bill and answer, because, as already 
eaid, there are no proper allégations on behalf of the new défendant 
which would enable this to be effectually done. 

It is true that in the case at bar, if Kemp Van Ee was properly 
raade a party, he was able to file a cross biU; so that, although the 
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original bill was dismissed as to the new défendant, bringing him 
iu would not necessarily fail of results. We must, however, judge 
of the question by gênerai rules, applicable to suits where there 
would be no basis for flling cross bills. In England, législation was 
necessary to accomplish what was àttempted in this case by maldng 
Kemp Van Ee a défendant, and under that législation proper orders 
hâve been passed, requiring an amended statement, so as to raise 
a proper issue as against défendants brought in by other défendants. 
So admiralty rule 34 provides proper pleadings in the case of an in- 
tervener, but no equity rule meets the difSculty on this point in the 
case at bar. 

This question of making défendants is entirely diiïerent from that 
of an intervention pro interesse suo, as authorized in Harrison v. 
Mxon, 9 Pet. 483, 540; Krippendorf v. Hyde, ubi supra; and in 
Morgan's L. & T., etc., Co. v. Texas Cent. R. Co., ubi supra; and in 
the notes to Daniell, Ch. Prac. (6th Am. Ed.) 1853. There seems 
to be no doubt that, under the authority of thèse cases, Kemp Van 
Ee would hâve been entitled to an intervention by summary pétition 
after the fund came into the registry of the court in equity, and to 
thus maintain his interest, This, however, would hâve been an es- 
sentially différent proceeding from that of making parties to the 
main controversy, and would hâve been of the character of tlie inter- 
vention of Mr. Talbot in the case at bar. This question bas no rela- 
tion to the so-called "class suits," nor to the coming in of a cestui 
que trust or a stockholder, nor to cases like White v. Hall, 1 Russ. 
& M. 332, where new parties corne into the accounting after a decree. 
in none of thèse are the issues presented by the bill substantially 
chauged by the interposition of the new parties. 

As Kemp Van Ee was improperly made a défendant, it follows 
that his cross bill was unautliorized, and should be dismissed. So 
far as the original bill was concerned, he was dismissed from it on 
his own motion under equity rule 06; so that, when his cross bill 
is dismissed, the irregularitv will hâve boen wholly obviated. In 
King V. Asylum, 12 G. C. À. 145, 64 Fed. 331, the authorities to 
the effect that an irregularity, subsequently obviated, is not ground 
for a reversai or modification, were collected, and the rule was re- 
afBrmed. Ou the principles and cases already referred to, Kemp Van 
Ee was entitled, at some stage of the cause below, after the fund 
was accumulated in the registry of the court in equity, to intervene 
pro interesse suo by summary pétition. There is no rule touching 
the merits or the nccessities of technical proceedings which pre- 
vents this court from regarding his cross bill as such a pétition. 
His interest is not dispiited by Pike or Gregory, at least so far as 
thèse appeals are concei'ned. There is no error in référence thereto 
assigned by them, and none suggested by their counsel. As no error 
bas been assigned to the effect that Butterfield's cross bill was not 
properly flled, so that nobody objects to it, the issue made by him 
can properly be determined by this court on the présent record, and 
the interest of Kemp ^'^an Ee in the fund, and the extent of it, be 
thus determined as between ail parties. This court may, therefore, 
op +hf> nrincioles already laid down, treat the cross bill of Kemp 
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Van Ee as in effect a pétition to intervene, and confirm the decree 
in his behalf for the amount determined to be due him. 

As, liowever, he Tolunteered liimself as a party défendant, and 
brouglit a cross bill, instead of tlie more summary and less ex- 
pensive proceeding by a pétition, he ougbt to be required to pay 
costs on tlie cross bill in this court and in tlie court below. The 
court perçoives no ground on wMch any question of jurisdiction 
can be raised. The removal from the state court was under the 
act of March 3, 1875, c. 137, § 3 (18 Stat 471), and an examination 
of the papers shows it was correctly made. The provision touch- 
ing the résidence of the petitioner for removal, found in the act 
of 1888 (Martin v. Snyder, 148 U. S. 663, 13 Sup. Ct 706), is not 
found in the act of 1875; and the act of 1875 has a range so broad 
that the restriction contained in section 1 does not apply to re- 
movals utider section 2. Claflin v. Insurance Co., 110 U. S. 81, 3 
Sup. Ot 507. Each party was a citizen of a différent state, or of 
a foreign state, so that in every aspect there was a controversy 
"between citizens of différent states," or "between citizens of a 
state and foreign citizens or subjects." The jurisdiction being oth- 
erwise sufificient, ajiy difSculty arising from résidence may always 
be waived under any of the statutes. Railway Co. v. McBride, 
141 U. S. 127, 11 Sup. Ct. 982; Shaw v. Mining Co., 145 U. S. 444, 
453, 12 Sup. Ct 935; Southern Pac. Co. v. Denton, 146 U. S. 202, 
206, 13 Sup. Ct. 44, 

The objections made on behalf of Gregory, that the bill flled 
by him January 10, 1887, was treated by the court as a supple- 
mental bill, and that that bill and the original bill were held to 
be one cause, and were retained as against Mary H. Pike, involve 
matters as to which he can make no complaint. He made her 
a party, and in the f orm and at the time which he himself elected, 
and he expressly described the bill filed January 10, 1887, as in 
the nature of a supplemental bill. It clearly was supplemental 
tn ail its aspects. Gregory cannot take any advantage of errors 
of his own creating, if there were any in thèse matters. 

On the application of Gregory for leave to discontinue as against 
Mary H. Pike, filed September 19, 1890, leave was granted, with 
the following qualification: "Reserving ail rights of parties other 
than said plaintiff, acquired by reason of said Mary H. Pike hav- 
ing been made a party défendant" This leave was granted Jan- 
uary 24, 1891. October 30, 1890, Gregory flled an order as of 
course, dismissing his bill against Mrs. Pike. No such practice 
as dismissal by an order as of course seems to be known in the 
fédéral courts, except under equity rule 66, although it existed 
in the English chancery, at the time its practice was adopted by 
the suprême court, in cases where the plaintiff was entitled to 
hiave his bill dismissed without préjudice. The dismissal stands 
on the order entered by the court on Gregory's pétition, and thia 
order was entered, not as of course, but in view of ail the equities. 
It subsequently appeared to the court on the pétition of Mrs. 
Pike, flled May 1, 1893, that the dismissal was under a mistake, and 
was not équitable, and therefore it was revoked. This, of coui"se, 
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was within the power and reasonable discrétion of the court be- 
low, unless for one of two reasons, namely: First, that the dis- 
missal ended the litigation as to her, and that, as several terma 
had elapsed before she was restored to the case, the court had 
no power thus to restore her; second, that, at the stage of the 
litigation at which the bill was dismissed as against her, plain- 
tiff had a right to hâve the bill so dismissed without préjudice, 
so that the dismissal was a matter of right, and not of équitable 
considération, and the court had no power, therefore, to rescind 
the order. 

As to the first, no formai decree had been entered dismissing 
as against her. The phraseology of the order of the court, "reserv- 
ing ail rights," required furtlier considération and a formai de- 
cree, before the dismissal was effectuai ; and, independently of this, 
the case was under the control of the court until the final decree 
was entered, March 8, 1894.^ 

So far as the second point is concerned, the state of the case 
when the dismissal was entered was as foUows: There had been 
the cross bill flled by Butterfield, in which Mary H. Pike, as execu- 
trix, was made a défendant, it had been answered by her, repllca- 
tion flled, and évidence taken and filed. In Chicago & A. E. Co. v. 
Union Rolling-Mill Oo., 109 U, S. 702, 3 Sup. Ct. 594, Bank t. Eose, 
1 Eich. Eq. 294, is cited with apparent approval. In that case a 
cross bill had been filed, and afifirmative relief asked for, and the 
case prepared for hearing, and it was held that the motion to 
dismiss could not be granted. The foUowing proposition, how- 
ever, seems décisive. Gregory's original bill was filed before either 
of the Swift notes came due, and it prayed no relief against 
Swift, except that he should be enjoined from paying to any other 
person than Gregory. The supplemental bill, however, prayed 
direct relief against Swift, to the effect that Swift might be or- 
dered to recognize the right of Gregory to collect and receive the 
amount of the judgment which had already been entered in the 
suit at law on the note of $20,334.60, although no spécial relief 
was prayed against him as to the note of $15,000. At the time 
of the filing of the supplemental bill, Swift had already paid into the 
registry of the court, in the suit at law, the amount of that judg- 
ment On the law side of the court an order was entered, Jan- 
uary 10, 1887, that the above amount be transferred to the equity 
side in this cause, and remain subject to the order of the court 
in that connection. No corresponding order seems to hâve been 
entered by the court in equity, but a copy of this order was or- 
dered to be flled on the equity side on the same day. The trans- 
fer of the fund, moreover, was recognized by ail parties, because 
it appears that March 26, 1887, Gregory moved in the equity cause 
that it be deposited with the Boston Safe-Deposit & Trust Com- 
pany, and an order was entered directing $24,000 to be thus de- 
posited, the order showing that aJl parties in interest consented. 

1 See Bank v. Smitb, 156 U. S. 830, 15 Sup. Ct 358, decîded slnce tbls opm- 
Ion was announcecL 
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It thus appears that Swift had indirectly paid into the registry 
the amount of the larger note and interest, subject to the dis- 
posai of the court in this cause. Further, he afterwards, in the 
same indirect way, paid into the registry of this court in this 
cause the amount of the |15,000 note. Thereupon, Swift having 
in eiïect complied with ail the relief prayed for against him, and 
being no longer personally needed in the cause, the bill was dis- 
missed as against him, October 19, 1889, the order stating that 
no objection was made. The effect of thèse proceedings we hâve 
already referred to. The resuit was not at ail like ordinary in- 
terlocutory orders, by which persons not parties to the issues in 
the bill pay money into court, because, in this case, Swift waa 
made one of the défendants; so that ail issues which could affect 
Swift were disposed of, and the bill had, therefore, passed the 
stages subséquent to which, according to the opinion of the su- 
prême court in Chicago & A. B. Go. v. Union Rolling-Mill Oo., ubi 
supra, a plaintiff has not the right to require that his bill be dis- 
missed. The resuit was that, at the stage of the case at which 
the bill was dismissed as against Mrs. Pike, it could only hâve 
been dismissed on équitable grounds, by the consent of the court; 
and the court perceiTing that the supposed équitable grounds for 
dismissal did not exist, and that the dismissal was in fact in- 
équitable, had the right, so long as it retained control of the case, 
to revoke its order. 

As Butterfield was the appellant on his own bill, Gregory ia 
not limited by any assignment of errors in relation thereto. It 
is too clear to require discussion that Butterfleld's bill was strictly 
a cross bill, and that the parties were correctly made, as they 
included the parties to the original bill and none others. Kemp 
Van Ee should not be held to be such a party, and was correctly 
not joined. Gregory's objections in relation to the service made 
on Butterfleld's cross bill, and as to the gênerai right to enter- 
tain jurisdiction of such bills, are clearly not well founded. AJl 
his other objections are rendered immaterial by our détermina- 
tions of other parts of the case. 

Butterfleld's assignment of errors on his appeal. Nos. 9 and 
10, set out that the proceeds of the notes should hâve been held 
subject to an accounting by him. This probably means "to" him. 
They complain that the decree does not recognize the notes as 
partner ship property, or as property to be used for the adjust- 
ment of equities between partners. The assignments do not con- 
form to the case made for Butterfleld, either in his cross bill or 
in his answer to Gregory's bill, or his answer to Kemp Van Ee's 
cross bill or his déposition. In his cross bill he says the notes 
were, both "in law and equity, his notes, to be used by him as 
the best interests of such associâtes might require." Although 
this allèges nominally a title in himself, yet it is such a title as 
would be held to make him a trustée of them, and not an owner 
in his own interest or a holder of them in any partnership relation- 
ship. His answer to Gregory's bill is to the same effect. He 
there says that the shares of stock in the Sierra Company, of 
v.67F.no.7 — 54 



850 FEDERAL KEPORTBB, Vol. 67. 

which the notes were the proceeds, were given to him, "to be 
used by him, and sold, if possible, for the purpose of raising 
money to be used in promoting the interests of ail," — that is to 
say, Gregory, Kemp Van Ee, Jones, and Butterfield, — in carry- 
ing out the scheme ont of which arose the contract with Pike. 

Neither the cross bill nor the answer sets out facts constituting 
a partnership in the notes. Their sensible and fair construction, 
taken as a whole, is that the Sierra stock, and the notes which 
were the proceeds of it, were placed in Butterfield's hands to be 
used by him to raise money to advance the common scheme; that, 
therefore, so far as they were used for that purpose, they were 
legitimately used; that, subject to whatever liens might thus be 
imposed on them, they remained always the property of Gregory 
and Kemp Van Ee; so that they always had the right to recover 
them by paying off the liens; and that, flnally, as there is no lien 
on them exoept the pledge to Mr. Pike, Gregory and Kemp Van 
Ee hâve a right to redeem them, or their proceeds, from his es- 
tate, and when redeemed they become their property. 

None of Butterfield's statements are supported by anything 
aside from hlis own déposition, except the déposition of Guy. This, 
even, if accepted without réservation as to ail the facts con- 
ceming which Guy had any personal knowledge, would be of no 
weight against the great mass of facts in the case, as it relates 
only to an incidental matter; but Guy was a solicitor, and had, 
at least, some gênerai knowledge of the rules governing the con- 
duct of witnesses, and his disregard of them renders his dépo- 
sition worthless. Against the déposition of Butterâeld are those 
of Gregory and Kemp Van Ee, which are supported by four im- 
portant documents, each of them of principal, and not of subordi- 
nate or incidental, character, and clearly showing that Butterâeld 
had no interest in the notes. Thèse are Butterfield's receipt to 
Gregory of March 30, 1883, for the Sierra stock, his acknowl- 
edgment touching the notes to Gregory of April 9, 1883, his order 
on Pike for the notes of December 13, 1883, and the unanswerable 
contract of April 7, 1883. The claim of Butterâeld is in no way 
established, and we fully concur with the conclusions of the cir- 
cuit court touching it. As he had no interest in the notes, he 
goes wholly out of the case, and ail his other alleged errors be- 
come, of course, irrelevant. 

It is ordered that Thomas H. Talbot, attorney for Mary H. Pike, 
executrix, recover the amount for services asked for in his inter- 
vening pétition; that the amount so recovered rank as explained 
in the opinion flled this day in this case; that the cross bill of 
Kemp Van Ee stand as an intervening pétition pro interesse suo; 
that Mary H. Pike, executrix, recover her costs against Gregory 
in this court and in the circuit court; that Gregory recover his 
several costs against Butterâeld and Kemp Van Ee on their cross 
bills, both in tiiis court and in the circuit court; that no other 
costs be recovered in either court, except as expressly stated in 
the decree entered in the circuit court March 8, 1894; that Mary 
H. Pike, executrix, and Kemp Van Ee be allowed, respectivelj, 
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accumulations and interest to the time of the entry of the final 
decree, on the rules applied to him or her in said decree entered 
said March 8th; and that.the case be remanded to the circuit court, 
with directions to enter a final decree conforming to this order 
so far as it goes, and in ail other respects to said decree entered 
March 8, 1894. 

(March 21, 1895.) 

Pétitions for a rehearing hâve been filed by appellants Gregory 
and Butterfleld. The court finds nothing in the pétition filed by 
Butterfield, except what has been fully considered by it, bar- 
ring the fact that ^ome référence has been made to évidence which 
it is said was not rightfully read in the case. As to this, it is suf- 
ficient that no such question was raised in the court below, and 
therefore it cannot be raised in this court. In the pétition for a re- 
hearing filed by appellant Gregory as against Pilce, it is insisted that 
the court has overlooked the point made by Gregory touching the 
alleged abatement of his original bill. This was rendered unim- 
portant by what was held in our opinion with référence to his bill 
filed January 10, 1887. The pétition also insists that this court 
overlooked the order passed July 9, 1887, touching the |15,000 note. 
The petitioner is mistaken, as the opinion of the court covers both 
notes. It is also insisted that an award of |25,000, with interest, 
has been made to Mary H. Pike, "in the absence of any claim asserted 
by her in any formai manner to said amount, or to any amount 
whatever, and in the absence of any proofs of pétition or pleadings 
or évidence ofEered by lier." In the absence of any précise défini- 
tion, this may be taken very broadly or very narrowly. There is 
no assignment of error touching it, unless it be the fifth, which, 
unless limited by the spécifications foUowing it, is so broad that, 
by the practice of the courts of appeals in ail the circuits, this court 
is not bound tosearch through the record on account of it. It may be 
presumed that this proposition in thepetition for a rehearing relates to 
a claim made at the original hearing, that, under the pliaùings, neither 
Mr. Pike, nor his estate, could obtain a lawful recovery or decree 
against any one anywhere, and that the decree of the circuit court 
provided for no right of rédemption on the part of Gregory as 
pledgee. If the decree in favor of Mary H. Pike was personal 
against any individual, and not limited to the fund, the error would 
be so palpable that this court might be obliged to consider it, even 
under very inartiflcial assignments. But the decree does not take 
on that character; and the rest of thèse suggestions, in the absence 
of any spécifie assignment touching them, are too technical to re- 
quire our attention. 

The pétition also requests the court to stâte on what ground it 
made its decree in favor of Mary H. Pike. Inasmuch as we had 
no occasion to pass on the merits of the claim of Mary H. Pike, it is 
beyond our province to attempt any explanation of the grounds on 
which the merits were decided in her favor by the court below. For 
ail those matters the appellant Gregory is referred to the proceed- 
ings and decrees of the court below. Not only do our rules limit an 
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appellant to his assignment of errors, but they proTÎde that his briel 
shall exhibit a clea? statement of the points of law or fact to be 
discussed. Without a fair compliance witli thèse requirements, it 
would be impracticable for tMs court to perfonn its work under- 
standingly. In order that the pétition for a rehearing should obtain 
respectful considération, we bave carefully gone over anew the as- 
signment of errors flled with the appeal, and also the points 
stated in the brief at the original hearing of the appellant Gregory, 
and find that ail the points raised were covered by our opinion, 
80 far as they were within the scope of the errors assigned, except, 
also, so far as the disposition by us of some points rendered it un- 
necessary to consider certain others. 

Attached to appellant Gregory's pétitions for a rehearing are cer- 
tain afadavits. The pétition as against Mary H. Pike refers to new 
matter, which it is said bas been leamed by the appellant G-regory 
since the argument of the appeals in this court. We bave not ex- 
amined the aiîfidavits to ascertain whether or not they sustain this 
statement Since the décision of the suprême court in Brown v. 
Aspden, 14 How. 25, holding that a rehearing is not a matter of 
right, pétitions for rehearings in the suprême court are held to be 
regulated by rule 30 of that court (3 Sup. Ct. xvi.), and, consequently, 
in this court must be held to be regulated by our rule 29 (11 0. G. A. 
cxii., 47 Fed. xiii,). It is thoroughly settled that on a pétition for 
a rehearing in the suprême court, especially in an equlty cause, and 
by conséquence in this court, no new matter can be Introduced. 
Bussell V. Southard, 12 How. 139, 159; Maxwell Land-Grant Case, 122 
U. S. 365, 375, 7 Sup. Ct. 1271. The practice, of course, is less strict in 
the circuit court, or other courts of the first instance. Therefore, 
except in spécial cases, and then only after leave is granted by the 
court, no papers can be flled under rule 29, or as a pétition for re- 
hearing, except the pétition itself in the form provlded by that rule. 
The clerk was not authorized to file the aflSdavits without leave of 
court first obtained, and they cannot be considered by us. If any 
new matters bave arisen changing the equities, probably due relief 
will be found, but it is not in this form; and, according to the gênerai 
practice in equity, it cannot ordinarily be applied for in any form 
which will delay the final disposition of an appeal, or the exécution 
of the judgment foUowing therefrom. Southard v. Russell, 16 How. 
547; Ricker v. Powell, 100 U. S. 104, 108; Gaines v. Rugg, 148 U. 
S. 228, 242, 13 Sup. Ct. 611; Watson v, Stevens, 3 C. C. A. 411, 53 
Fed. 31; Smith v. Weeks, 3 C. 0. A. 644, 53 Fed. 758; Daniell, Oh. 
Prac. (6th Am. Ed.) 1582. 

In the pétition for a rehearing filed by appellant Gregory, as 
against Kemp Van Ee,.the flfth assignment of error is reiterated; but 
in this connection the pétition seems to assent to the view that its 
expressions, which are too broad standing alone to oblige this court 
to regard them, are limited by the spécifications which follow. 
Those spécifications were disposed of by us, although no express al- 
lusion was made to the demurrer or tbe plea referred to in them; 
nor was any necessary, because the subject-matters of them were 
made unimportant by other parts of the opinion. After the de- 
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murrer and plea were disposed of, appellant Gregory answered the 
cross bill of Kemp Van Ee, proofs were taken touching the merits 
of Kemp Van Ee's claim, and the merits were heard by the court 
below. The assignment of errors, as already said, raised no ques- 
tion as to the merits of that claim, and we were, therefore, to assume 
that they were not in issue. As with référence to the pétition as 
against Mary H. Pike, we hâve re-examined in this connection the 
assignment of errors and the points made in the brief against Kemp 
Van Ee, and find nothing which was not duly considered by us. 
After considering the several pétitions for a rehearing, no judge 
who concurred in the judgments desires that a rehearing be granted, 
or permitted to be argued, and therefore orders will be entered as 
foUows: After duly considering the pétition for a rehearing, no 
judge who concurred in the judgment desiring that it should be 
granted, or permitted to be argued, it is denied. Mandate will iflsue 
forthwith. 



BALDWIN V. NATIONAL HEDGB & WIRB-FENCB CO. 

(Circuit Court, E. D. Pcnnsylvanla. May 14, 1895.) 

No. 2& 

Reformation of Contracts — Evidence — Assignment op Patent. 

An assignment of aU the patentee's interest in a patent will not be re- 
formed, on the ground of mistake, so as to assign merely his rights for 
one county, where the allégations of the bill are denied, and the proofs 
to support the same are not clear and satisfactory. 

This was a bill by William Baldwin against the National Hedge 
& Wire-Fence Company for the purpose of reforming a contract pur- 
porting to assign ail of complainant's rights in a certain patent 

Meade D. Detwiler, H. Sargent Ross, Baldwin & Oliver, and F. 
Carroll Brewster, for complainant. 

James Kell and John G. Johnson, for défendant. 

DALLAS, Circuit Judge. Upon the day of its date an instru- 
ment of writing was executed and delivered, as follows : 

Plashed Fences, William Baldwin. 

York, Penna., March 4th, 1889. 
Know ail men. by thèse présents, that I, William Baldwin, of Marion, Indi- 
ana, for one dollar to me in hand paid, and other valuable considérations, the 
receipt whereof is hereby acknowledged, I do hereby assign, transfer, and set 
over ail my title and interest in patent No. 274,895, date April 3, 1888, being 
the sole owner and patentée, to the National Hedge and Wire-Fence Company, 
of York, Penna. William Baldwin. [Seal.] 

Wltness: 

E. H. Neiman, 
S. B. Gleason, 
J. Jessup. 

This suit is brought by the assignor against the assignée. The 
bill allèges that "it was by mutual mistake of the parties that said 
instrument was so written as to assign or transfer ail the right of the 
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oralor under his patent, and that he did not intend at any time to 
make sxicli a transfer or assignment, and the défendant did not in- 
tend that such assignment or transfer sliould be made, but both 
parties tben and there meant and intended tliat onlj a right in and to 
(said) county of Baltimore sliould be assigned and transferred." The 
relief sought is "that the mistake in said instrument * * * be 
corrected; that said instrument be so reformed as to assign and 
transfer to the défendant a right in and to said county of Baltimore, 
Maryland," etc. The answer dénies the material allégations of the 
Mil. 

If the question of fact presented might be dealt with as a doubt- 
ful one, a discussion of the eridence would be necessary; but as, in 
suits of this Mnd, equity will withhold relief if the mistake is not 
made entirely plain, it is suffi cient to say that in the présent case thia 
certainly has not been done. Upon attentively considering ail the 
proofs, I am constrained to hold that they are, at most, not clear 
and satisfactory. They are by no means "free from doubt and un- 
certainty, and such as to entirely satisfy the conscience of the 
court." Baltzer v. Railroad Co., 115 U. S. 634, 6 Sup. Ct. 216; Van 
Vleet V. Sledge, 45 Fed. 743. The rule to which I hâve referred is 
thoroughiy well settled, both in England and in this country, and 
in my judgment the présent case is one which peculiarly calls for its 
enforcement The bill is dismissed. 



DONALD V. SCOTT et al. 
(Circuit Court. D. South CaroUna. May 8, 1895.) 

1. CoNRTITtTTIOKAT, LaW— SulT AGArNST A SïATE. 

The statute of South Carolina known as the "Dispensary Law" pro- 
hibits citizens of that state from brinjïing into It, for their own use, alco- 
holic liquors purchased in other states, and directs the seizure and con- 
fiscation of such liquors, but provides for the purchase of such liquors 
either in or out of the state by state officiais, and for their sale by such 
officiais. One D., a citizen of South Carolina, purchased in other states. 
and iniported, for his own use, certain alcoholic liquors, which were seizet? 
by the state constables, acting under the dispensary law. D. flied a bill 
In the fédéral court for an injunction to restrain such constables from 
continning their interférence with his importation of alcoholic liquors; 
allosing tiiat the dispensary law was an interférence with Interstate com- 
merce, and in contravention of the acta of eongress relating thereto. Held, 
that the suit was not a suit against the state. 

2. United States Courts — ,1di;isdiction — fFDKKAL Question. 

Ed(t, further, that the suit involved a fédéral question, and was within 
the jurisdictlon of the courts of the United States. 
8. Interstate CoMMERrH—DiscitrMrNATioN— South Caholina Dispensary Law. 
Bcld, further, that so far as the dispensary law prohibited citizens of 
the state from purchasing alcoholic liquors, for their own use. In other 
states, and from importing them into South Carolina, It was a discrimina- 
tion against the products of other states and the citizens of such statea 
not patronized by the state oflîcials of South Carolina, and was vold as 
an interférence with Interstate commerce. 
4. Samb — Police Powbk. 

Seld, further, that such interférence could not be justifled as an exer- 
cise of the police power. 
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Tliis was a suit by James Donald against J. M. Scott, M. T. Holley, 
fil"., R. M. Gardnei-, and E. C. Beach for an injunction to restrain the 
défendants from seizing liquors, the property of the complainant. 
Complainant moved for a preliminary injunction. Granted. 

Bryan & Bryan, for complainant. 

Wm. A. Barber, Atty. Gen., and 0. P. Townsend, Asst. Atty. Gen., 
for défendants. 

SIMOISTTON, Circuit Judge. This is a bill against the défendants, 
the State constables of the state of South Carolina. The bill states: 
That the complainant is a citizen of the United States and of the 
Btate of South Carolina, and was the owner of certain packages of alco- 
holic liquor, to wit: One barrel of Rochester béer, made in the state 
of New York, and shipped to him by océan and land routes to the 
city of Charleston, his place of résidence; one package of Pickwick 
Club whisky, containing six quart bottles, purchased in Baltimore, 
in the state of Maryland, and shipped to him by steamer and rail- 
road to Charleston, S. C, his résidence; and one case of domestic 
Califomia claret, containing one dozen quart bottles, shipped to him 
from the place of purchase, Savannah, in the state of Georgia, to 
Charleston, by rail. That thèse packages contained liquors for his 
own Personal use and consumption, and not for sale in any way. 
That none of them contained any product of the state of South 
Carolina, but their contenta were products of other states of the 
Union. That each package was openly marked in his name. That 
upon the arrivai of each of the said packages at Charleston, its 
destination, it was forcibly seized by the défendants, claiming to act 
as state constables, and taken and carried away by them, under the 
pretense of authority of the act of the gênerai assembly of South 
Carolina, approved January 2, 1895, commonly known as the "Dis- 
pensary Law." That, before the arrivai of each shipment, the com- 
plainant had given notice to the défendants of his intention to im- 
port the same for his own personal use from points without this 
state; and that défendants, when they made their several seizures, 
had knowledge of ail the facts connected with the importation, ship- 
ment, and proposed use of the packages. That upon each seizure, 
and after demand and refusai, he brought his action for the unlawful 
trespass on his righta by the défendants; and that, notwithstanding 
this, they persist therein, and manifestly propose to drive him to a 
multiplicity of suits. That he has no adéquate remedy at law for 
thèse repeated violations of his rights, as the défendants are notori- 
ously insolvent and pecuniarily irresponsible. He avers that so 
much of the dispensary law as is set up in justiflcation of thèse acts 
of the défendants in preventing him from importing for his own use 
and consumption alcoholic liquors, the products of other states, into 
this state, violâtes the Interstate commerce law as established by the 
constitution and laws of the United States, and is null and void. 
His bill, filed as well in his own behalf as in that of other 
citizens of this state in like plight with himself, prays an injunction 
against the défendants, forbidding them to continue their unlaw- 
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fui search and seizure of packages imported as thèse were. Upon 
filing the bill, a rule was issued requiring the défendants to appear 
and show cause why an injunction should not issue, as prayed for in 
the bill. The défendants hâve appeared, and hâve âled their return. 
After denying the jurisdiction of the court, hecause this suit is, 
in fact, one against the state, and because it présents no question 
arising under the constitution and laws of the United States, and 
because the allégations of the bill show no ground of equity jurisdic- 
tion, they answer in détail the allégations of the bill, excusing 
and justifying their conduct in the premises under the provisions of 
the dispensary law. 

The arguments at the hearing on both sides hâve been able and 
exhaustive. The time at the command of the court forbids for the 
présent any extended discussion of the important points raised and 
elaborately discussed. This must be reserved for a future occasion. 
Conclusions only can at this time be given. It is not a suit against 
the state of South Carolina, nor is she in any way a party thereto. 
Certain persons claim to act in the name of the state, basing their 
claim on the dispensary law. Their justification dépends on the va- 
lidity of that law; and if it, or that part of it which authorized them 
to seize and carry away the property of the complainant under the 
circumstances chargea in the bill, be in conflict with the constitution 
of the United States, or any law made thereunder, it is null and void, 
is as if it never existed, and they are left without justification. 
Thèse questions made in the bill are fédéral questions. 

Are the acts complained of in violation of the constitution of the 
United States or of any law passed thereunder? This court, sitting 
in equity, has jurisdiction over the matters stated in the bill to prevent 
a multiplicity of suits, and because the complainant has no plain, 
adéquate, or complète remedy at law. 

We come, then, to the ail-important question on the merits of 
the bill. Is the provision of the dispensary law, which forbids a 
citizen of the state himself to import for his own use, from the other 
States, alcoholic liquor, sustainable under the act of congress com- 
monly known as the "Wilson Bill"? It is, if thèse provisions of the 
dispensary law are the lawful exercise of the police power of the 
state. The dispensary law nowhere déclares that the use and con- 
sumption of alcoholic liquors in themselves are injurions to the 
morals, good health, and safety of th^ state, or of her people. On 
the contrary, the dispensary law makes the most ample provision 
for the purchase of alcoholic liquors in this state and elsewhere, for 
their distribution in convenient packages, within the reach of nearly 
every person throughout ail portions of the state, for use and con- 
sumption by the people of the state, and in every way it encourages 
such use and consumption. Even in localities in which the majority 
of the inhabitants refuse to hâve a dispensary, provision is made for 
the procurement of alcoholic liquor by those persons within the lo- 
cality who désire to use it Alcoholic liquor is declared to be con- 
traband, and against the morals, good health, and safety of the state. 
only when it is not imported by tiie dispenser, or is not in his hands 
or in the hands of some one with his permission. Alcoholic liquors 
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imported into this state, and declared contraband and injurious to 
the morals, good health, and safety of the state, and so subject 
to seizure, just as soon as tbey are seized, and passed into the hands 
of tlie dispenser, lose their injurions qualities, are put into the chan- 
nels of distribution, and are sold to the people of the state for their 
use^and consumption. 

It is not necessary to go into a minute and detailed examtnation 
of ail the provisions of the dispensary law, nor to détermine whether 
ail thèse provisions are or are not in the exercise of the police power. 
It is sufScient for the purposes of this case to say that in so far as 
the dispensary law forbids a citizen to purchase in other states, and 
to import into this state, alcoholic liquors for his own use and con- 
sumption, the products of other states, it discriminâtes against the 
products of other states. Such discrimination cannot be made un- 
der the guise of the police power. Walling v. People of Michigan, 
116 U. S. 446, 6 Sup. Ct. 454, cited and approved in Plumley v. Massa- 
chusetts, 155 U. S. 471, 15 Sup. Ct 154; Emert v. Missouri, 156 U. 
S. 296, 15 Sup. Ct. 367. And, further, in so far as this act per- 
mits the chief dispenser to purchase in other states alcoholic liquors, 
and to import them into this state for the purpose of selling them, 
for use and consumption, at retail within the state, and forbids ail 
other persons from so purchasing and importing for their individual 
use and consumption, it discriminâtes against ail other citizens of 
the state. It also makes a discrimination against ail persons in 
the trade in other states who are not patronized by the state dis- 
penser, forbidding them to seek customers within the state, and to 
enjoy a commercial intercourse seciired to other s in this state. Thèse 
conclusions rest on this discrimination. If it did not exist, and if 
ail alcoholic liquors were excluded from the state, or if ail persons 
were forbidden to import alcoholic liquors, or if the laws of South 
Carolina had declared that ail alcoholic liquors were of such poison- 
ous and detrimental character, and that their use and consumption 
as a beverage were against the morals, good health, and safety of 
the state, other and différent questions would arise. 

Let an injunction issue as prayed for in the bill. 



YARDLEY v. TORR et al. 

(Circuit Court, E. D. Pennsylvania. April 26, 1895.) 

No. 5. 

1. Praddulent Convbtancbs— Innocbnt Pdkchaser. 

T., a stockholder to a large amount in an Insolvent bank, on the day 
of the failure of such baak conveyed a large quantlty of real estate, 
constltuting ail his property, to hls chlldren, In considération of natural 
love and affection. The children of T. subsequently conveyed portions of 
such real estate to purchasers for valuable considération, and mortgaged 
other portions. None of the purchasers or mortgagees had actual notice 
of T.'s indebtedness at the time of the conveyances to his children. Hdd, 
that the record of the deeds in considération of love and affection wa« 
not enough to put such purchasers or mortgagees upon inquiry, and they 
were entitled to hold tbe land, as against the receiver of the bank. 
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,8. SaMB— VoiiUNTAKT CoNVBTANCE. 

Sdé, further, that the voluntary conveyances to the cMldren of T. wer» 
void, as against the bank, and the lands, or the proceeds of sales or 
mortgag-es thereof, In the hands of such children, were subject to T.'s In- 
debtedness as stockholder. 

Hearing on Bill, Answer, and Proofs, 

This was a bill In equity flled by Kobert M. Yardiey, as recelver of the 
Keystone National Bank of the City of Philadelphia, agaiust William S. 
Torr, Charles C. Torr, Margaret Boyd, William Smith, John Mahony, James 
Welsh, James TuUy, Lucy Torr, Charlotte Grosse, J. Edward Addicks, 
Robert C. Laird, Morris W. Schaeffer, Anna Bringhurst, Charles E. Taber, 
Washington H. Bringhurst, Harry Torr, the George Nugent Home for Bap- 
tists, the Pennsylvania Muséum & School of Industrial Art, Ark Building 
& Loan Association, the Fidelity Insurance, Trust & Safe Deposit Com- 
pany (trustée for Joséphine Y. Delbert), Goethe Building Association No. 2, 
the Pennsylvania Company for Insurance on Lives and Granting Annulties 
(trustée for Fannie Y. Riter), Gilbert Rlter (trustée for Caroline Y. Riter), 
and City Hall Building & Loan Association. It averred: That on the 20th 
day of March, 1891, the sald Keystone Bank was declared Insolvent, and 
taken charge of by the comptroller of the currency of the United States, 
and that on the 9th day of May, 1891, the said complainant was appointed 
recelver of the said institution. That, on the day of the failure, William 
S. Torr was a shareholder of said bank, and was the owner and holder 
of 755 shares of the capital stock thereof. That the said comptroller subse- 
quently ordered an assessment of $50 per share upon the shareholders, in 
pursuance of the act of congress In such case made and provided; that is 
to say, the sum of $37,750 upon William S Torr, as the holder of the shares 
before mentloned. Tlîat subsequently the complainant commenced a suit 
for the recovery of the sald sum against the sald William S. Torr, and 
obtained a judgment against him for the sum of $39,781.88, with interest, 
on the 23d day of January, 1893. That complainant on the 23d day of 
February, 1893, issued a writ of fieri faeias on said judgment against said 
William S. Torr, which writ was duly returned nulla bona. That said judg- 
ment was yet in force, and the whole amount, with interest, was due 
thevsom That on the 20th day of March, 1891,— the day of the failure of 
the Keystone Bank,— said William S. Torr was the owner in fee simple of 
certain real estate situate in the county of Philadelphia, and within the 
Bastern district of Pennsylvania, particularly described In the bill, and con- 
sisting of several lots or pièces of ground referred to and designated as 
A, B, 0, D, E, F, G, H, I, J, K, L, M, N, O, P, Q, R, S, T, U, V, W, X, Y, Z. 
That said real estate was unincumbered, and of the value of $40,000 and 
upwards, and that said William S. Torr 'jad no other real estate, and , that 
he has no personal property which is subject to lovy and exécution. That 
for and with the puiTpose and intent to hinder, delay, and defraud his cred- 
itors of their just and lawful actions, debts, and damages, said AVilliam S. 
Torr dld convey ail of the said real estate without any valuable considéra- 
tion whatever, but for the alleged considération of natural love and affection, 
as in his deeds of couveyance expressed,— that is to say, on the 9th day of 
May, 1891, he executed and delivered five several deeds of conveyance, the 
first to his son Charles O. Torr, his helrs and assigns, for the real estate 
described as A to K, inclusive; the second to his daughter Lucy Torr, her 
heirs and assigns, for the premises described as L to S, inclusive; the next 
two to his daughter Anna Bringhurst, her heirs and assigns, for the prem- 
ises described as T to X, Inclusive; the last to his son Harry Torr, his 
heirs and assigns, for the premises described as Y and Z. That by the act 
of 13 Eliz. c. 5, which is part of the common law of Pennsylvania, the said 
five conveyances are void, frustrate, and of none effect. That said défend- 
ant Charles C. Torr subseguently mortgaged and conveyed the said several 
premises to the said défendants the George Nugent Home for Baptists, 
tUe City Hall Building & Loan Association, William Smith, James Welsh, 
and James TuUy. That said Lucy Torr subsequently, by varions convey- 
ances, conveyed the said several premises to others of the said défendants, 
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and that sald Harry Torr did the same. That sald Anna Bringhurst and 
Washington H. Bringhurst, her husband, subsequently conveyed the sald 
several premises, for the considération of five dollars, to Charles E. Taber, 
trustée, and the said Charles E. Taber, trustée, on the same day, for the 
considération o( flve dollars, conveyed the said several premises to the said 
Washington H. Bringhurst, husband of said Anna Bringhurst, who now 
holds the same. That ail the grantees, mortgagees, purehasers, and takers 
from the sald children took with notice that the deeds of conveyance from 
said William S. Torr were whoUy without considération and void, as against 
the creditors of the said William S- Torr, and made with intent to hinder 
and defraud his creditors. Wherefore the bill prayed relief by cancellation 
of the sald conveyances and mortgages. The défendants other than the four 
children filed separate answers, denying that they had notice that the said 
deeds were void in law, and made with Intent to defraud creditors, and 
averred that fuU considération had been paid for the same, asking that 
the complainant be put to his proofs. 

Cases cited by counsel for complainant: 

Hanson v. Eustace, 2 How. 688; McKibbin v. Martin, 64 Pa. St. SSa-SSB; 
Mateer v. Hlssim, 3 Pen. & W. 160; Treadway v. Turner (Ky.) 10 S. W. 
816; Cléments v. Moore, 6 Wall. 299; Post v. Stiger, 29 N. J. Eq. 554. 

Cases cited by counsel for défendants: 

Appeal of Rowley, 115 Pa. St. 150, 9 Atl. 329; Baille v. Bailie, 168 Pa. 
St 472, 31 Atl. 24G; Kennedy v. Gibson, 8 Wall. 498-505; Buckley v. Duff, 
114 Pa. St. 596-603, 8 Atl. 188; Dltman v. Eaule, 124 Pa. St 225, 16 Atl. 819. 

Read & Pettit, for plaintiff. 

John G-. Johnson, George P. Eich, W. C. F.erguson, J. Willis 
Martin, and Francis F. Kane, for défendants. 

BUTLER, District Judge. Not only were the convej'ances from 
W. S. Torr voluntary and therefore ineffectnal as against existing 
creditors, but the time and circumstances under which they were 
made raise a strong presumption that they were executed in antici- 
pation of a call to respond to his statutory obligation as a stock- 
holder of the bank. For the purposes of tliis case however, it is 
sufficient that the transfers were voluntary, and that the properties 
transferred constituted substantially ail he owned. 

His obligation to the creditors of the bank was a debt, in no 
respect différent from other debts subject to contingencies. Hère 
indeed no contingency existed; the bank was insolvent and a large 
amount of indebtedness existed which the stockholders were re- 
sponsible for. The transfers are therefore void as against the 
plaintitî; and to the extent that the properties remain in posses- 
sion of the original grantees, and also to the extent of ail proceeds 
in their hands, of sales or mortgages made by them, the bill is sus- 
tained. 

As respects purehasers from thèse grantees for valuable con- 
sidération, and mortgagees who hâve loaned money on the proper- 
ties, without notice, the bill must be dismissed. The plaintifi: con- 
cèdes that ail transfers and mortgages by the grantees were for fui] 
value, and without actual notice, except that made by Mrs. Bring- 
hurst to her husband. It is urged, however, that the conveyances 
from Torr were, on their face, sufficient to put purehasers and mort- 
gagees to inquiry. I do not think so; presumably the conveyances 
were honest This is the natural and légal inference. It could not 



860 ÏEDEEAL EEPORTEB, Vol. 67. 

be inferred that the grantor was indebted, or that he had not re> 
tained eufficient property to pay bis debts, if be bad any. Beaides, 
of wbat avail would inqniry bave been — of wbom could it be made? 
Tbe grantor and grantees would say tbe transaction was bonest; 
tbeir acts said so. If tbey bad believed tbe transfers to be unlaw- 
ful, and intended to perpetrate a fraud, tbe face of tbe deeds would 
be otberwise, tbe considérations would bave been différent. It is quite 
probable tbat tbe grantor did not regard tbe liability arising out of 
bis relation to tbe bank as a debt, and be would tberefore bave 
answered tbat be was not indebted, if tbe question bad been asked. 
Tbe purcbasers and mortgagees could not be expected to know or 
suspect tbat be was sucb stockbolder and consequently to inquire at 
tbe bank. I will not pursue tbe subject, nor comment on tbe au- 
thorities cited by counsel. Tbe cases are not entirely harmonious 
nor generally in point Most tbat is said on tbe subject is mère 
dicta. Tbe weight of autbority, bowever, is against tbe plaintiff. 

As respects tbe property transferred to Mr. Bringburst tbe bill 
is sustained. 

I do not iind anytbing in tbe case wbicb calls for frrtber com- 
ment. 

A decree may be prepared as indicated. 



WESTERN MORTG. & INV. CO., Limited, v. BURFORD et ux. 

(Circuit Court, N. D. Texas. April 1, 1895.) 

No. 202. 

1. HOMBSTBAD — BSTOPPBL — CONSTITUTION OF TEXAS. 

The constitution of Texas provides (article 16, § 50) that no mortgage 
or other lien on the homestead shall ever be valld, except for purchase 
. money or Improvements made thereon, whether created by the husbandi 
alone, or wlth his wlfe, and ail pretended sales of the homestead, involv- 
Ing any condition of def easance, shall be vold. Beld, that where the pos- 
session and use of the home on the land, clalmed by a husbaud and wife 
as their homestead, Is open and obvlous, they are not estopped to claim 
it as such by a déclaration In a mortgage of the land, executed and 
acknowledged by both of them, that such land Is not thelr homestead. 

2. Samb— What Constitutes— Texas Statute. 

B. purchased, In 1880, 120 acres of land In Texas, and, at dlfCerent tlmes 
afterwards, he purchased other lands adjolning. In his own name, and hls 
wlfe Inherlted a large adjoinlng tract In 1884, B. built a house on the 120- 
acre tract, flrst purchased, and from that time, continuously, he and hls 
wlfe made their home thereon. Ail the land of both husband and wife was 
inclosed and cultivated or used for pasture by them, In one body. In 1888, B. 
made an affldavlt, for the purpose of obtalnlng a loan on hls land, that such 
land was not hls homestead, and executed and flled a désignation of part 
of the tract belonging to hls wlfe, as hls homestead. In 1889, B. and hls 
wlfe executed a mortgage on B.'s land. In whlch they dlsclalmed home- 
stead rlghts In such land. Rev. St. Tex. art. 2336, provldes that the home- 
stead of a famlly, not In a town, shall consist of not more than 200 acres 
of land. In one or more parcels, provlded the same shall be used for the 
purposes of a home. Held, that the homestead of B. and hls wlfe was on 
the 120-acre tract, first purchased by B., and that such tract was exempt 
from the lien of the mortgage made by B. and hls wlfe. 

Tbis was a suit by tbe Western Mortgage & Investment Company, 
Limited, against John W. Burford and Matilda F. Burford, to fore- 
elose a mortgage. Tbe cause was beard on tbe pleadings and proofs. 
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W. M. Alexander, for complainant. 
A. M. Carter, for respondents. 

Before McCORMIOK, Circuit Judge, and EEOTOR, District Judge. 



BEOTOR, District Judge. 1. On December 10, 1889, tlie respond- 
ents, John W. Burford and his wife, Matilda F. Burford, borrowed 
f 14,000 from the complainant company, and executed their note there- 
for of the same date, payable to complainant on the lOth day of 
December, 1892. They also at the same time executed three coupon 
notes to cover the annual interest on the main sum borrowed, at the 
rate of 10 per centum per annum. Thèse coupons were in the sum 
of $1,400 each, and were due, respectiTely, on December 10, 1890, 
1891, and 1892. To secure the money so borrowed, respondents, on 
December 10, 1889, executed and delivered to complainant, at the 
time they received said money, a trust deed on 134 acres of the S. 
C. Inman survey, on 160 acres of the H. H. Edwards survey, and on 
111 acres of the A. Vogt survey. The sketch hère below shows 
thèse surv'eys, indicated by shaded portions, and also the 304 acres 
of the S, C, Inman survey, which belonged to Mrs. Matilda Burford 
by iaheritance from her father. 
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In this trust deed there is an averment by respondents, both hus- 
band and wife, tliat the land mortgaged is not tbeir homestead, and 
that "we hare other property wliich we occupy and claim as sucU." 

Deed of Trust. 
"The State of Texas, County of Tarrant. Know ail men by thèse présents, 
that we, J. W Burford and wife, Matilda F. Burford, of Port Worth, in the 
eounty of Tarrant and state of Texas, for and in considération of the sum of 
five dollars, to us in hand pald by Zeno Cari Ross, of Fort Worth, Tarrant 
county, in the state of Texas, trustée, tlie receipt whcreof is hereby aclvnowl- 
otlged, and In further considération of the debt and trust hereinafter men- 
tioned, hâve granted, bargalued, sold, and conveyed, and by thèse présents do 
grant, bargain, sell, and convey, unto the said Zeno Cari lioss, trustée, and to 
bis successor or substitute In this trust, and to his and their assigns, forever, 
ail and singular the foUowing described property, situated, lying, and being 
in the county of Tarrant and state of Texas, viz.: Being three certain tracts or 
parcels of land situate, lying, and being about 3 miles S., 34° W., from Fort 
Worth, and particularly described as folio ws: First tract: Being the H. H. 
Edwards survey of 160 acres of land, patented to .Tesse Guin, assignée of H. 
H. Edwards, on August 16th, 1870, by patent No. 238, volume 19, and begin- 
ning at the southwest corner of the A. B. Conner 320-acre survey, in the east 
line of S. G. Inman's survey; thence south. with the Inman survey, 950 varas, 
to the southeast corner of the said Inman survey; thence east 950 varas, stake 
in mound; thence north 950 varas, a stalie in the south line of A. B. Conner's 
survey; thence west 950 varas, to the place of beginning. Second tract: Be- 
ing the Adam Vogt survey of 111 acres of land, patented to .T. Hays, E. J. 
Kennedy, W. A. Wilson, and H. B. Wright, ;<ssignees, on .Tanuary 9th. 1874, 
by patent No. 525, volume 41, and beginning at the southeast corner of the 
F. G. Beasiey and the northwest corner of the T. B. Taylor 32()-acre survey, a 
pile of rock; thence east, with north line of the T. B. Taylor survey, 825 varas, 
to rock in said line; thence corth 760 varas, to the southeast corner of tlie 
H. H. Edwards KiO-acre survey, a pile of rock in prairie; thence west 825 
varas, with the south line of said Edwards survey, to a rock in the east line of 
said P. G. Beasiey survey; thence south. with the east line of said F. G. 
Beasiey, 760 varas, to the place of beginning. Third tract: Being 134 acres of 
the S. O. Inman survey of 640 acres, patented to li. J. Edwards, assignée, on 
May 30th, 1854, by patent No. 230, volume 10, said tract of 134 acres being a 
part of a 267-acre tract out of said Inman survey not sold by L. J. Edwards, 
and lying south of the Texas and Pacific Eailway, and north of Olear Fork 
of Trinity river, and being described by metes and bounds as follows: Be- 
ginning at the south boundary line of said survey, 250 varas to center of river; 
thence down said river, with its meanderings, to the southwest corner of a 
40-acre tract owned by L. M. Funek; thence north, with said Funck's west line, 
266 varas, to right of way of Texas and Pacifie Kailway; thence soutli, 63%° 
west, with said right of way, 890 varas, to the west lipe of said Inman's sur- 
vey; thence south, with the west line of said survey, 770 varas, to the place of 
beginning. To hâve and to hold the herein described promises, together with 
ail and singular the rights and appurtenances thercto in anywise belonging, 
unto the said Zeno Cari Ross, trustée, to his successor or substitute in this 
trust, and to his and their assigns, forever. And we do hereby bind ourselves. 
our hoirs, executors, and admlnistrators, to warrant and forever défend, ail 
and singular, the said premises, unto the said Zeno Cari Ross, trustée, to his 
successor or substitute, and to his and their assigns, forever, against every per- 
son whomsoever lawfuHy claiming or to claim the same or any part thereof. 
This conveyance is Intended, however, as a trust for the better securing of 
four certain promissory notes, given by us, the said J. W. Burford and Matilda 
P. Burford, the grantors herein, bearing even date herewith, payable in gold 
coin of the présent standard of fineness, if so required by the holder, to the 
order of the Western Mortgage and Investment Company, Limited, at the office 
of the Western Securities Co., Fort Wortli, Texas (with eurrent rate of ex- 
change on New York), with interest thereon after maturlty at the rate of 
twelve per cent, per aunum, until fuUy paid, and which said notes are sub- 
stantially as follows: One principal note for fourteen thousand dollars, payable 
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December lOth, 1892; one tnterest coupon note for fourteen hundred dol- 
lars, payable December lOth, 1890; one Interest coupon note for fourteen hun- 
dred dollars, payable December lOth, 1891; one interest coupon note for four- 
teen hundred dollars, payable December lOth, 1892,— with a spécial agreement 
In mailing and delivery thereof : That if any one of the above-mentloned notes 
remain unpald for ten days after maturity thereof, or should any breach be 
made of any of the covenants, or should any tax be imposed on this deed of 
trust or on the notes secured hereby, by or wlthln the state of Texas, then, at 
the option of the sald the Western Mortgage and Investment Company, Lim- 
ited, or of the holder of said promissory notes, the wiiole principal, with in- 
terest then accrued, shall at once become due and payable, and the holder may 
proceed to coUect the same by sale under this deed of trust or otherwise, as 
such holder may elect; and should such holder elect, or should it become nec- 
essary to foreclose this deed of trust by suit or proceedings In court, then we 
agrée to pay, as attorney's fées, ten per cent, on the amount so coUected. 

"And whereas, for the better securing of said notes, with interest due there- 
on, to the payée or indorsee or other holder thereof, we, the said grantors here- 
In, do hereby covenant with the said the Western Mortgage and InvestmenT 
Company, Limited, and its assigns, as follows: That the herein^described 
property is not our homestead, nor elaimed, used, or enjoyed by us as such, 
and that we hâve other property which we occupy and claim as such, and 
that the principal note secured by this deed of trust is given partly for and 
in lieu of a certain note of $6,300.00, and recorded in volume 11, page 302, of 
records of mortgages and deeds of trust for Tarrant county, Texas; said note 
of $6,300.00 being now this day paid ofC for us, and at our spécial instance and 
request, by the said Company, with the express undi.'rstanding and agreement 
that said company is thereby subrogated to ail the rights, both légal and équi- 
table, of the payée in and holder of said note so paid off, including ail their 
/ights against said land, and under said deed of trust given to seeure said note 
of $6,300.00. That we will pay the said notes and interest thereon as the 
same become due and payable. That we hâve a good and perfect title in fee 
simple to the said lands, and, hâve the right to convey the same to the said 
Zeno Cari Ross, trustée. That we will exécute, or procure to be executed, such 
further assurances upon the said land as may be requested from us by the 
holder of sald notes or by said trustée. That the said land is free and clear of 
aU incumbrances. That we will maintain ail buildings and improvements in 
their présent condition, and will not do or suffer any waste of the premises. 
And that we will pay ail taxes or assessmeuts levied by or within the state 
of Texas upon the said premises, and also (should the holder of said notes so 
désire) upon this deed of trust or the notes thereby secured before the same 
become delinquent. 

"And it is hereby agreed between the parties hereto that the sald the 
Western Mortgage and Investment Company, Limited, or other holder of 
sald notes, may pay ail Insurance, taxes, or rates that may from time to time 
fall due and be unpaid in respect of the premises hereln dcscrlbed, and this 
deed of trust, or the notes hereby secured, and charge such payments with 
Interest thereon at the rate of twelve per centum per annum, on the said 
premises; and in case the said the Western Moi-t^age and Investment Com- 
pany, Limited, or any holder of said notes, satisfy any charge on the lands, 
or make any further advancos for insurauee, taxes, or otherwise, to, or on 
account of, the grantors liei'ein. or bo imt to any expcnse in defending the 
tltle to said premises, the amount paid in respect thereof shall be payable 
forthwith, with interest thereon at tlie rate of twelve per centnm per annum 
until paid, and the said the Western Mortgage and Investment Company, 
Limited, or any holder of said notes, shall be entitled to ail the equities of 
the person to whom such moneys shall hâve been paid: Now, therefore, if 
the said promissory notes be well and triily paid, i)rincipal and interest, as 
the same become due and payable, according to the triie ténor and elfect 
thereof, and if the said covenants and agreements bo t'aitUfully kept and per- 
formed, then, and in that event only, this conveyance of said premises shall 
become null and void, and the property herein described shall become again 
wholiy ours, and thèse présents shall be released in due form, at our cost; 
otherwise to continue in fuU force and effect. But, in case of any failure or 
default on our part to keep or perform any of the covenants or agreements 
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hereln contalned, we, the sald grantors, do fully authorize and empower the 
sald Zeno Cari Ross, trustée hereunder, and hls successor or substitut© In 
tbls trust, and It Is liereby made his or their spécial duty, at the request 
of the sald the Western Mortgage and Investment Company, Limited, or 
other holder of sald notes, at any tlme made after default as aforesald, to 
sell the above-descrlbed property to the htghest bidder for cash In hand, or 
on crédit, at the courthouse door In Tarrant county, Texas, at public outcry, 
between the hours of 10 o'clock a, m. and 4 o'clock p. m. of the flrst Tuesday 
of the month, after givlng public notice of the tlme, place, and terms of sald 
public sale, and of the property to be sold, as Is now required in Judlcial 
sales under the laws of the state of Texas; sald trustée havlng the privilège 
to sell such property together, or in lots or parcels such as to him shall 
seem expédient, and, after said sale as atoresald to make, exécute, and de- 
liver to the purchaser or purchasers thereof, in our names, good and suffl- 
cient deed or deeds in law to the property so sold in fee simple, and receive 
the proceeds, and apply the same in order as follows: First, to the payment 
of the proper expenses of advertlslng the sale; second, to the payment of 
sald notes so In failure or default, together with ail Interest due thereon, and 
also the taxes, Insurance, and other advances as aforesald, with interest; 
thlrd, to the payment to said trustée of five per cent, upon the whole amount 
due and unpald as a fee for executing the provisions of thls trust; and, lastly, 
to hold the remainder of the moneys. If any, subject to our order. The sald 
the Western Mortgage and Investment Company, Limited, or other holder 
under It, shall hâve equal rights with other persons to be a purchaser at 
such sale, being the hlghest bidder; and such sale or conveyance shall for- 
ever be a perpétuai bar against us, and our helrs and assigns, and ail other 
persons clalming under us or them or any of them. And should the said 
Zeno Cari Ross, trustée, fail or refuse or be dlsquallfled from acting here- 
under, the said the Western Mortgage and Investment Company, Limited, or 
Its assigns, shall hâve full power to appoint a substitute In writing, who shall 
hâve the powers which are hereby delegated to the said Zeno Cari Ross, 
trustée. And we, the said grantors, do hereby absolutely ratify and conflrm 
any and ail aets that the sald trustée, or his successor or substitute, may 
lawfuUy do in the promises: provlded, that nothing hereln shall authorize 
such a release of the lien of this deed of trust as shall affect the rights of the 
said the Western Mortgage and Investment Company, Limited, or its assigns, 
wlthout the concurrence in writing of the sald the Western Mortgage and In- 
vestment Company, Limited, or of its assigns in such release. And It Is 
further and lastly speclally agreed by the parties that, in any deed or deeds 
given by any trustée hereunder, any and ail statements of facts or other ré- 
citals therein made as to the nonpayment of the money secured, or as to the 
tlme, place, terms of sale, and property to be sold, havlng been duly pub- 
llshed, or as to any other acts or thing havlng been duly donc by any trustée, 
shall be taken by any and ail courts of law and equity as prima facie évi- 
dence that the said statements or récitals do state facts, and are without 
further question to be accepted. 
"Witness our hands thls tenth day of December, A. D. 1889. 

"J. W. Burford. 

"Matilda P. Burford. 

"The State of Texas, County of Tarrant. Before me, Geo. Massie, a notary 
public in and for Tarrant county, Texas, on this day personally appeared 
J. W. Burford, known to me to be the person whose name Is subscribed to 
the foregoing Instrument, and acknowledged to me that he executed the same 
for the purposes and considérations therein expressed. 

"Given under my hand and seal of oflSce this 20th day of December, A. D. 
1889. Geo. Massie, 

"[Seal.] A Notary Public, Tarrant County, Tex. 

"Form of Wlfe's Acknowledgment 

"The State of Texas, County of Tarrant. Before me, Geo. Massie, a notary 
public In and for Tarrant county, Texas, on this day personally appeared 
Matilda F. Burford, wife of J. W. Burford, known to me to be the person 
whose name is subscribed to the foregoing Instrument And havlng been ex- 
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amlned by me privily and apart from her saîd husband, and having the 
same fully explained to her, she, the sald Matllda F. Burford, acknowledged 
sucti Instrument to be her act and deed, and declared that she had wiUingly 
slgned the same for the purposes and considérations therein ezpressed, and 
that she dld net wish to retract It. 

"GIven under my hand and seal of office thls 20th day of December, A. D. 
1889. Geo. Massle, 

"[Seal.] Notary Public, Tarrant Co., Tex. 

"The State of Texas, Coufity of Tarrant. This certifies that the foregolng 
deed, with Its certiflcate of authentlcation, was duly recorded by me on the 
first day of January, A. D. 1890, In Vol. M-15-R, pages 401, 2 & 3, at 9:30 
o'clock a. m. Witness my officiai seal and signature, at my office in Fort 
Worth, the day and year last above written. Jno. P. King, 

"Glerk County Coui-t, Tarrant County, Texas. 
"[SeaLl By O. J, Hobl, Deputy." 

"Real Bstate Deed of Trust Note. 

••$14,000.00 Secured by First Deed of Trust No. — 

"Interest Payable Semiannually. 

"Real Estate Deed of Trust Coupon Note. 

"Port Worth, Texas, December lOth, 1889. 
"On the tenth day of December, 1892, for value received, I promise to pay 
to the order of The Western Mortgage and Investment Company, Limited, a 
corporation organized under the laws of England, the principal sum of four- 
teen thousand dollars, at the office of the Western Securlties Company in 
Fort Worth, Texas, In gold coin of the United States, of the présent standard 
of flneness. If so required, with ej^hange on New York, and with interest 
thereon aftcr maturity, and until finally pald, at the rate of twelve per cent, 
per annum, payable semiannually. Interest on thls note at the rate of ten 
per cent per annum is payable semiannually, as evidenced by the certain 
coupon notes bearing even date herewlth, and numbered from one to three, 
Inclusive. It Is hereby specially agreed that if this note is placed in the 
hands of an attomey for collection, or if collected by suit, the maker hereof 
agrées to pay ten per cent, additional on the full amount due, as attorney's 
fee. This note is secured by deed of trust duly recorded In Tarrant county, 
State of Texas. J. W. Burford. 

"Matilda P. Burford. 

"$1,400.00 Port Worth, Texas, December lOth, 1889. 

"On the tenth day of December, A. D. 1890, for value received, I promise to 
pay to the order of the Western Mortgage and Investment Co., Limited, the 
Bum of fourteen hundred dollars, at the office of the Western Securities Co., in 
Fort Worth, Texas, with exchange on New York, being the interest due that 
day on my note of even date herewith, for $14,000.00. This coupon bears in- 
terest from maturity at the rate of twelve per cent per annum, payable 
semiannually, and is secured by deed of trust of even date herewith on real 
estate, and properly recorded. J. W. Burford. 

"No. 1. Matilda F. Burford. 

"$1,400.00 Fort Worth, Texas, December lOth, 18S9. 

"On the tenth day of December, A. D. 1891, for value received, I promise to 
pay to the order of the Western Mortgage and Investment Co., Limited, the 
Bum of fourteen hundred dollars, at the office of the Western Securities Co., 
in Fort Worth, Texas, with exehange on New York, being the interest due 
that day on my note of even date herewith, for $14,000.00. This coupon 
bears interest from maturity at the rate of twelve per cent per annum, pay- 
able semiannually, and is secured by deed of trust of even date herewith on 
real estate, and properly recorded. J. W. Burford. 

•'No. 2. Matilda P. Burford. 

••$1,400.00 Fort Worth, Texas, December lOth, 1889. 

"On the tenth day of December, A. D. 1892, for value received, I promise to 
pay to the order of the Western Mortgage and Investment Co., Limited, the 

v.67F.no.7— 65 
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sum oJ fourteen hundred dollars, at the office of the Western Securities Ca , 
In Fort Worth, Texas, with exchange on New York, belng the Interest due 
that day on my note of even date herewlth for $14,000.00. This coupon 
bears interest from maturlty at the rate of twelve per cent per annum, pay- 
able semiannually, and is secured by deed of trust of even date herewlth on 
real estate, and properly recorded. J. W. Burford. 

"No. a Matilda F. Burford." 

On April 18, 1888, John W. Burford had borrowed f 6,300 from the 
Texas Loan Agency of Corsicana, Tex., and had secured it by a 
mortgage on the same land above described as mortgaged to com- 
plainant Said Burford, on the 13th of April, 1888, had made affl- 
davit before a notary public, with the view of securing this loan of 
$6,300, that the land to be mortgaged was not "my homestead, nor 
claimed, used, occupied, or enjoyed by me as such, but I hâve other 
property in Tarrant county which I ocoupy and claim as my home- 
stead, described as follows: I own 304 acres adjoining this land, 
which I use as my hom£stead." On the 2d day of May, 1888, John 
W. Burford designated the 304 acres of the S. C. Inman survey be- 
longing to his wife as hia homestead, duly acknowledged the same 
before a notary public, and said désignation was filed for record the 
day of its date in the office of the county clerk of Tarrant county. 
The $6,300 loaned John W. Burford by the Texas Loan Agency of 
Corsicana was paid off by complainant ont of the |14,000 sued for 
in this case, and the deed of trust n&w sought to be foreclosed con- 
tains an express subrogation of complainant to ail the rights of 
the payée, the Texas Loan Agency of Corsicana, of said $6,300 note. 

2. Complainant on the 16th day of February, 1892, âled its bill 
against John W. Burford and his wife, Matilda Burford, asking judg- 
ment for its principal debt of $14,000, and for its debt on three 
coupons of $1,400 each, interest and attomey's fées, and also asking 
the foreclosure of its mortgage to secure said notes, and to be sub- 
rogated to the lien of the $6,300 loan. Charles Rentz and John Page 
were also made respondentsi in said bill, but disclaimed, and were 
dropped from the case. John W. Burford and Matilda Burford, his 
wife, filed their answer, in which they set up that ail of the H. H. 
Edwards survey of 160 acres, and 40 acres off of the north end of 
the A. Vogt survey, was their homestead at the date of the exé- 
cution by them of the trust deed of April 18, 1888, to H. G. Damon, 
to secure the Texas Loan Agency of Corsicana in the loan of $6,300 
and interest, and also on the date of the exécution by them on Decem- 
ber 10, 1889, of the trust deed to Zeno Cari Ross to secure the com- 
plainant in the sum of $14,000 and interest coupons above referred to. 

3. The testimony shows that John W. Burford purchased 120 acres 
of the H. H. Edwards survey in December, 1880; 111 acres of the 
A. Vogt survey in May, 1883; 134 acres of the S. C. Inman survey 
in February, 1881; and he purchased, in 1885, the 40 acres of the 
H. H. Edwards survey which lies immediately east of the 120 acres 
of said survey above referred to, — ail of the above surveys amounting 
to 405 acres. The testimony shows that respondents were husband 
and wife, and that Burford built a house and made other improve- 
ments on the H. H. Edwards survey near the south line on the 120 



WESTERN MORTG. & INV. CO. V. BURFORD. 867 

acres flrst bought by him, and settled thereon with bis family, ajjd 
used said place as a home continuously since tbe year 1884; that the 
405 acres mortgaged to complainant were inclosed and used by re- 
spondents; tbat 40 acres ont of the nerthwest corner of the H. H. 
Edwards survey were inclosed with tbe 304 acres of the S. 0. Inman 
survey belonging to Mrs. Burford, and were in cultivation; respond- 
ents were married in 1874; that tbey lived on the Edwards survey, 
and had their home on it since 1884; that at différent times tbey 
went to Ft. Wortb, and lived there for the purpose of educating 
their children, but such absence from their home was temporary; 
that tbey left some of their domestic animais on tbe place, and some- 
times their household fumiture, during such absences, and never 
intended to abandon their home on the H. H. Edwards place, and 
returned to it at différent times; that tbey were living on the H. H. 
Edwards place in Marcb, 1886, and remained there until tbe fall of 
1890. Tbe testimony further showed that the larger part of said 304 
acres belonging to Mrs. Burford was in cultivation. The évidence 
was clear that tbe home was on the H. H. Edwards survey, tbe 120 
acres first bought by Burford; that J. W. Burford was a f armer and 
stock raiser, and used the 304 acres, bis wife's land, and the several 
tracts whicb be had purchased, amounting to 405 acres, which, added 
to that of bis wife, made 709 acres iïi a solid body, in bis business, 
sometimes renting parts of the land, and at other times using it 
himself. 

4. There are two légal questions that arise under the foregoing 
pleadings and facts that will détermine this case: (1) Where was 
respondents' bomestead located at the date of tbe $6,300 mortgage 
to the Texas Loan Agency of Corsicana, and at tbe date of tbe $14,000 
mortgage to complainant? (2) Are respondents estopped from claim- 
ing it on the land mortgaged to complainant? 

Article 2336 of the Revised Statutes of Texas provides "that the 
bomestead of a family not in a town or city shall consist of not more 
than 200 acres of land, which may be in one or more parcels, with 
the improvements thereon, provided that the same sball be used for the 
purposes of a home." In Philleô v. Smalley, 23 Tex. 503, Justice 
Bell says: "A man's bomestead must be bis place of résidence; 
the place where be lives; tbe place where be usually sleeps and 
eats." In Raiiway Go. v. Winter, 44 Tex. 611, Justice Roberts says : 
"The object of the constitution was to protect the bouse and farm, 
tan yard, mill, gin, or whatever had been used, in connection with the 
résidence, to make a support for the family." "If tbe land bought is 
contiguous to that on vfhich the purchaser lives, and tbe two pièces 
do not exceed 200 acres, it at once becomes part of the bomestead, 
by virtue of the actual use of the land as a bomestead. Not so if 
it is remote from tbe home place. Then there must be a user as 
bomestead, and not merely an intention to use it, to make it bome- 
stead." Brooks V. Chatham, 57 Tex. 33. "Wben there are more than 
200 acres of land in a rural bomestead, the husband may designate 
the bomestead, but he cannot defraud the wlfe in so doing as to the 
actual bomestead." Freeman v. Hamblin, 1 Tex. Civ. App. 163, 
21 S. W. 1019. 
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We think that the homestead of Burford and wife was on the 
150-acre tract out of the H. H. Edwards survey, and that the désigna- 
tion was a fraud upon the homestead rights of the wife, though she 
joined with the husband in disclaiming homestead as to this land in 
the trust deed of December iO, 1889. Very likely the respondents 
had the right to take with the family home and improvements 10, 
15, or 20 acres out of the 120-acre H. H. Edwards survey, and then 
sélect the balance to make up 200 acres out of the 304-acre S. 0. 
Inman survey adjoining; but they did not pursue that course, and 
the court, when called upon to designate the homestead of the family, 
cannot see its way clear to do so, except by setting apart the tract 
of 120 acres, upon which the homestead or family house stood, and 
which was in use for homestead purposes, in common with other 
adjoining lands belonging to respondents. 

Are the respondents estopped from claiming their homestead 
on the H. H. Edwards 120 acres? The constitution of the state of 
Texas provides that "no mortgage, trust deed or other lien on the home- 
stead shall ever be valid except for the purchase money thereof or 
improvements made thereon, as hereinbefore provided, whether such 
mortgage or deed of trust or other lien shall hâve been created by 
the husband alone or together with his wife, and ail pretended sales 
of the homestead involving any condition of defeasance shall be void." 
Const. Tex. art. 16, § 50. "Every person dealing with land must 
take notice of an actual open and exclusive possession, and where 
this, concurring with interest in the possession, makes it homestead, 
the lender stands charged with that fact, it matters not what déc- 
larations to the contrary the borrower may make." Loan Co. v. 
Blalock, 76 Tex. 85, 13 S. W. 12; Kempner v. Corner, 73 Tex. 203, 
11 S. W. 194. "The privy acknowledgment of the wife dœs not cure 
the invalidity of the trust deed for a loan upon the homestead. The 
estoppel, therefore, must be made out by proof of facts outside the 
instrument itself. It cannot directly, or by its récitals, bind the 
homestead." Mortgage Co. v. Norton, 71 Tex. 689, 10 S. W. 301. 
In Haswell v. Forbes (Tex. Civ, App.) 27 S. W. 568, Justice Eainey 
says: "If parties own more than one tract, and part of it is not 
in the actual possession of the owner, and is not used openly and 
notoriously in connection with his home, for the comfort and con- 
venience of his family, and the mortgagee has no notice of its home- 
stead character, if any, and is not put upon inquiry, then the owner 
making such représentations would be estopped from claiming it as 
his homestead." The subrogation of complainant to the rights of the 
Texas Loan Agency of Corsicana does not strengthen or enlarge its 
daim to the land in controversy, as the same state of facts existed on 
April 18, 1888, as to the homestead, as existed on December 10, 1889, 
when the mortgage to complainant in this case was executed. When- 
ever there is more land than is necessary for the rural homestead used 
In connection with the home and appurtenant thereto, whether such 
land adjoins the home place or is separated therefrom, a mortgage 
of so much of said land as does not trench upon the homestead by the 
husband, or by the husband and wife, as ownership may require, 
Is within their élection, and binding upon them. In such cases the 
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doctrine of estoppel rarely arises, because seldom needed. The act 
of dedication of homestead or mortgage eut of such lands settles 
the rights of parties, without going further. But wliere, in such 
cases, there hâve been solemn déclarations by the husband and wife 
that the land so mortgaged is not their homestead, and such déc- 
larations are not contradicted by open and notorious use of the land 
in connection with the home for the comfort and convenience of the 
family, and hâve been relied on and acted on by the mortgagee, and 
were made to induce the mortgage, there would be an estoppel if 
invoked. Haswell v. Forbes (Tex. Civ. App.) 27 S. W. 567. Again, 
where the use of the rural homestead by the family as a home, in 
whole or in part, is not obvious and apparent, and the husband and 
wife join in a déclaration that such whole or part of the home is not 
their homestead, or any part thereof, but that other lands constitute 
their home, and such déclarations are made to procure a mortgage, 
and are beliered and relied on by the mortgagee, without neglect 
or other knowledge on his part, and money loaned by him on such 
whole or part of the homestead, the husband and wife will be estop- 
ped. Mortgage Co. v, Norton, 71 Tex. 683, 10 S. W. 301. The 
doctrine of Loan Co. v. Blalock, 76 Tex. 86, 13 S. W. 12, has taken 
deep root in this state. Without it the money lender can easily 
enter the home, and eject the wife and children. We find that the 
"•espondents, Burford and wife, were not estopped by their déclara- 
tions in this case from claiming their actual homestead on which 
they lived; that their possession and use of the home on this 120 
acres was open and obvions. Let judgment be entered for complain- 
ant for its debt of $14,000 and interest, and for the three coupon 
notes, of $1,400 each, and interest, and for attomey's fées and costs. 
Let its mortgage lien be foreclosed on ail the land described in the 
trust deed except the 120 acres flrst purchased of the H. H. Edwards 
survey, upon which the home is situated, and for that 120 acres let a 
decree be entered for respondents, Burford and wife. 



UNITED STATES v. CERTAIN TRACT OF LAND IN CUMBERLAND 
TOWNSHIP, ADAMS COUNTY, PA. (two cases). 

(Circuit Court, B. D. Pennsylvania. Aprll 22, 1895.) 

Nos. 34 and 64. 

Bminent Domain— Right of, in United Statbs Governmknt— Public Use— 
What l9— National Chmetert at Getttsbtjrg. 

The act of congress approved March 3, 1893, approprlating money for 
the purchase of land at Gettysburg, Pa., for the purpose of preservlng 
the lines of battle there, and oî marking the leading tactlcal positions 
of the Ijattlefleld with tablets, and for openlng avenues, etc., does not 
indicate such a public use under the constitution as to justify condemna- 
tion proceedings under the subséquent act of June 5, 1894. Butler, Dis- 
trict Judge, dissenting. 

Thèse cases arose from the flling dï two separate pétitions of 
Ellery P. Ingham, Esq., United States district attomey fpr the 
Eastern District of Pennsylvania, praying the court to appoint 
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two jui'ies to estimate and détermine the value of the estâtes and 
interests of ail parties concerned in two certain tracts of land 
situate in Cumberland township, Adams county, Pa., more partic- 
ularly described by metes and bounds in the said pétitions, which 
tracts were said to be owned by the "Gettysburg Electric Railroad 
Company." 

The pétitions, after recltlng tbe act of congress conferring jurisdtctlon upon 
the department of justice lu land condamnation proceedings, and the act 
of assembly of Pennsylvanla of June 8, 1874, provlding a method of vestlng 
the tltle to lands In that Btate In the United States when no agreement of 
purchase could be made wlth the owners thereof, recited that by an act 
of congress approved on the 3d day of March, A. D. 1893, entitled "An act 
making appropriations for sundry civil expenses of the government for the 
fiscal year ending June 30th, 1894, and for other purposes," It is provlded, 
Inter alla, as followe: "Monuments and tablets at Gettysburg. For the pur- 
pose of preserving the Unes of battle at Gettysburg, Pennsylvanla, and for 
properly marklng wlth tablets the positions occupled by the various com- 
mands of tbe armies of the Potomac and of Northern Virginia on tliat fleld, 
and for opening and improving avenues along the positions occupled by 
troops upon those Unes, and for fencing the same, and for aetermining the 
leading tactlcal positions of batteries, régiments, brigades, divisions, corps, 
and other organizations with référence to the study and correct under- 
standing of the battle, and to mark the same with sultable tablets, each 
bearing a brlef historical legend, compiled without praise and witliout 
censure, the sum of twenty-flve thousand dollars, to be expended under the 
direction of the secretary of war." (4) That by a joint resolution of con- 
gress, approved June 5, 1894, entitled "Joint resolution, authorizing the 
purchase or condemnation of land in the vicinity of Gettysburg, Pennsyl- 
vanla," it is provlded as follows: "Whereas, congress appropriated by the 
act of March third, eighteen hundred and ninety-three, the sum of twenty- 
five thousand dollars to acqulre certain lands for the purpose of preserving 
the Unes of battle at Gettysburg, Pennsylvanla, and for properly marklng 
the positions occupled by the various commands of the armies of the 
Potomac and Northern Virginia, on that fleld, and for opening and improving 
avenues along the positions occupied by the troops, and for determining 
the leading tactlcal positions of both armies; and whereas, an appropria- 
tion for the further sum of fifty thousand dollars is now under considération 
by congress for like purposes which bas passed the house of représentatives 
during the présent session and is now pending In the senate; and wliereas, 
it bas been recently decided by the United States court, sitting in Pennsyl- 
vanla, that authority bas not yet been distinctly given for the acquisition 
of such lands as may be necessary to enable the war department to exécute 
the purposes declarëd in the act aforesaid; and whereas, there Is imminent 
danger that portions of said battlefield may be Irreparably defaced by the 
construction of a railway over the same, thereby making impracticable the 
exécution of tbe provisions of tbe act of March third, eighteen hundred and 
ninety-three: Therefore, be it resolved, by the senate and house of repré- 
sentatives of the United States of America In congress assembled, that the 
secretary of war is authorized to acqulre by purchase (or by condemnation) 
pursuant to, the act of August flrst, eighteen hundred and elghty-eight, such 
lands or Interest in lands, upon or In the vicinity of said battlefield as, in 
the judgment of the secretary of war, may be necessary for the complète 
exécution of the act of March third, «ighteen hundred and ninety-three: 
provlded, that no obligation or llability upon the part of the government 
shall be incurred under thls resolution nor any expenditure made except out 
of the appropriations already made and to be made during the présent ses- 
sion of thls congress." (5) That in order to carry out the purposes of the 
aforesaid act of March 3, 1893, it is necessary that the United States acquire 
tltle in fee simple to the said tracts of land. That the said tracts include 
many Important tactlcal positions occupied by many différent commands and 
bodiés of troops while engaged in the battle of Gettysburg, at some of its 
most critical periods. That If tltle to the said tract be not vested in the 
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United States It wlU be Impossible to carry oat effectually upon thls part 
of the battlefleld the purposes expressed in the said act of congress, "ot 
preservlag the Unes of battle," "properly marking with tablets the positions 
occupied," and "determinlng the leading tactical positions of batteries, régi- 
ments, brigades, divisions, corps and other organlzations with référence to 
the study and correct understandlng of the battle, and to mark the same 
■with suitable tablets." That no agreement can be made wlth the owncrs 
of the said tracts for the purchase thereof. 

The jury of vlew in the flrst case subsequently flled a report assessing 
damages for the taklng of the property; and on March 26, 1895, the Gettys- 
burg Electric Kailroad Company filed exceptions thereto, alleging, In sub- 
stance, that the purposes specified in the pétition were not public uses or 
purposes, authorizing the condemnation by the United States of prlvate 
property. In the second case a motion to quash the pétition was filed upon 
substantially the same reasons. The two matters were argued at the same 
tlme. 

Eliery P. Ingham, for plaintifE. 

Thomas Hart, Jr., and Chas. Heebner, for défendant 

DALLAS, Circuit Judge, The right of the United Statea to take 
private property for public use, upon making just compensation, 
though questioned in Pollard's Lessee t. Hagan, 3 How. 212, is now 
fully recognized; but that this right cannot be exercised, witbin 
the limits of the several states, for any purpose which is not in- 
cident to some power delegated to the gênerai government, and 
necessary, or at least adapted, to its exécution, is equally well set 
tied. 1 Hare, Const. Law, p. 846; Kohi v. U. S., 91 U. S. 367; 
U. S. V. Fox, 94 U. S. 315; Van Brocklin v. Tennessee, 117 U. S. 
151, 6 Sup. et 670; Cherokee Nation v. Southern Kan. Ry, Co., 
135 U. S. 641, 656, 10 Sup. Ct 965. 

The end sought to be promoted in the présent Instance highly 
commends itself to patriotic sentiment and strongly appeals to the 
gênerons impulses of ail who justiy esteem the services of those by 
whom the great battle of Gettysburg was fought and won; but 
such feelings may not be indulged in a place where justice is judi- 
cially administered without respect to persons, and where the con- 
stitution of the United States must be regarded as imperatively pre- 
scribing the paramount rule of civil conduct as well for the govern- 
ment as for the people. Therefore, the only question is whether 
the object to the furtherance of which thèse pétitions are directed 
is germane to the exécution of any power vested in the gênerai 
government; and upon this question I hâve reached a conclusion 
which to me seems irrésistible. The powers of congress are dis- 
tinctly enumerated in the constitution, and in that enumeration none 
is included to which the uses for which it is proposed to condemn 
this land can be related, without, in my opinion, enlarging the 
constitutional grant by grafting upon its express terms a construc 
tion so lax and comprehensive as to be subversive of its limited 
character. The learned district attomey has referred to but a single 
clause (article 1, § 8, cl. 1) as conferring the authority now claimed, 
and that clause is wholly irrelevant. The "power to lay and collect 
taxes * • * to pay the debts and provide for the common dé- 
fense and gênerai welfare of the United States" is quite distinct 
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from tlie rigbt to take private property for public use; and it ia 
not the power of taxation, but the right of eminent domain, wliich 
Is hère asserted. Grovernment may, in time of war, appropriate or 
destroy private property. This is justified by "the necessities of 
war." U. S. V. Pacific R. E., 120 U. S. 234, 7 Sup. Ct. 490. But 
no déduction from this doctrine of the public law can be made and 
applied in time of peace, be the incentive what it may, without 
violation of "the suprême law of the land." 

Entertaining thèse vlews, with which no judicial décision that has 
been brought to my notice conflicts, it is impossible for me to sus- 
tain thèse proceedings. In the flrst case the exceptions to which 
this opinion is applicable are sustained. In the second case the 
ûiotion to quash is granted. 

BUTLER, District Judge (dissenting). I regret that I cannot 
unité in the above conclusion. I do not propose to enter upon an 
argument to sustain my views, but to state very briefly the r ca- 
sons on which they are founded. 

While the government may take land for public use, the use 
must be such as arises out of the exercise of its legitimate func- 
tions. It is not necessary, however, that the land or the use be in- 
dispensable. It is sufificient if it be convenient and serviceable. 
Within this limitation congress and the executive cannot be con- 
trolled; they are the judges. The courts can only interfère where 
the limit is transcended. The constitution does not define the spé- 
cial uses for which land may be taken; they could not be so defined; 
the occasion for them changes with the change of circumstances. 
As for instance, the government has the care and wardship of the 
Indian tribes. It must provide for them, protect its citizens against 
them, and keep the public peace in this respect. Of récent times 
it has come to be believed that this duty can best be discharged by 
teaching them the arts and industries of civilized life. The govern- 
ment has adopted this view, and consequently established schools 
for the purpose. Schoolhouses hâve thus become necessary. In 
some instances government buildings hâve been appropriated to this 
use, and in others buildings hâve been rented. That land may be 
taken for the érection of such schoolhouses I cannot doubt 

That land may be talten for customhouses, courthouses, post of- 
fices, etc., is not now questioued, though it was formerly denied. 
Hère the use is virtually indispensable. If however, it were a 
convenience merely, which facilitated the discharge of the govern- 
ment's duties, the right to take would be equally clear. 

It is the duty of the government to raise and maintain armies, 
and to fight battles when necessary. As a conséquence, it is nec- 
essary to establish military schools, barracks, hospitals, etc. That 
land may be taken for thèse purposes is plain. It is absolutely nec- 
essary to a discharge of the duty. The right to take, however, is 
just as clear in the absence of such necessity, when the use aids 
the government in this respect. If the construction of a railroad 
between the capital and the seaboard, or any other point where 
none exists, should become a military necessity or a useful con- 
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venience in the discharge of thèse duties, by facilitating the trans- 
portation of troops or munitions of war, the goTernment might 
take land and construct it — without seeking for authority in any 
other constitutional provision. The power to raise and maintain 
armies imposes the duty of caring for its soldiers, promoting their 
welfare during life, and providing for décent burial (at least) after 
death — whether they die in battle or in time of peace. It may, 
therefore, do whatever is necessary to thèse ends. Consequently 
it may establish hospitals, take land for œmeteries, etc. It could 
not leaTe its dead to fester where they fall. To do so would not 
only outrage public decency, but would raise a serions obstacle to 
the discharge of its express duty — the maintenance of armiea — by 
inclining men to avoid its service. It may erect monuments to 
commemorate spécial acts of heroism, and award pensions for meri- 
torious services; because thèse and similar acts, directly and ma- 
terially tend to aid it in discharging the duty stated. 

The land described in the pétition is adjacent to the Gettysburg 
National Cemetery. I cannot doubt that it might hâve been taken 
to enlarge and improve that property. How much is necessary to 
that purpose congress and the executive are the judges of. This 
hoveever is not the purpose named in the statute. 

The land is required to carry ont the provisions of the act of 
1893, to wit: 

"For the purpose of preserving the Unes of battle at Gettysburg, Pennsyl- 
vanla, and for properly marklng wlth tablets the positions occupied by the 
various commands of the armies of the Potomac and of Northern Virginia 
on that fleld, and for openlng and Improvlng avenues along the positions 
occupied by troops upon those Unes, and for fencing the same, and for 
determining the leadlng tactical positions of batteries, régiments, brigades, 
divisions, corps, and other organizatlons wlth référence to the study and 
correct understanding of the battle, and to maris the same wlth sultable 
tablets, each bearlng a brief historical legend." 

In my judgment this is a legitimate public use of the land. The 
battle was a great lesson in milltary science, the greatest ever 
taught on this continent, at least — a most importajit illustration in 
strategy, and the art of war. That it may be f ully understood and 
appreciated hereafter, it is necessary to do just what is proposed — 
préserve the battle field in its original condition, mark the posi- 
tions and movements of the troops, and the différent arms of the 
service, at the various stages of the battle; so that it may be seen, 
as upon a great chart, precisely how the battle was fought The 
government proposes to perpetuate and secure this lesson for the 
sake of what it may teach to those who at présent constitute its 
armies, as well as to those who will hereafter constitute them. 
In my judgment this is a legitimate purpose; and it can only be 
accomplished by taking the land. The power to take it is, I be- 
lieve, embraced in the power to maintain armies and teach them mil- 
itary science. 

I understand the very able counsel who opposes the proeeeding 
to say that the government sbould own the land, but should obtain 
it by purchase. If the government should own the land, it is be- 
cause the government bas a legitimate use for it; otherwise ît bas 
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no power to purchase, or even to accept it as a gift, and expend 
mouey for its improTOment. By what authority can the govem- 
ment take and hold land in trust for such purposes, unless they 
serve a legitimate public use, and especially expend money upon 
them ? A concession that it may purchase, or accept the land as a 
donation, for the uses stated, seems to me to be a plain concession 
of the right to take. The government has repeatedly accepted and 
improved lands for such uses; and the propriety of it has not even 
been questioned. It so accepted and improved the lands embraced 
in the Gettysburg National Cemetery and in the Ohickamauga and 
Ghattanooga National Park, expending large sums of money on 
each. 

Furthermore this battle field is of transcendent national interest. 
The ground is hallowed and made sacred by the blood shed upon 
it, at the most important epoch in the nation's history — in the su- 
prême hour of its life. AU right-minded men would say, I think, 
that it is fitting the nation should own and préserve it from desecra- 
tion. It may be replied that this is mère sentiment I think, hov?- 
ever, it is something more. But if it is not, it is a most healthy 
sentiment, the encouragement of which directly tends to préserve 
the nation, and thus to aid the government in discharging its high- 
est duty. It may be said the same reasons require the ownership 
of ail other important battle fields of the nation; I think not If 
they do, however, the government should own them, for the sake 
of what they teach, and the love of country which they inspire. I 
believe the other objections urged against the proceeding, as well 
as the exceptions to the report of the jury, should also be dismissed. 



CONSOLIDATION NAT. BANK OF PHILADELPHIA v. FIDELITY & 
CASUALTY CO. OP NEW YORK. 

(Circuit Court, B. D. Pennsylvania. Apiil 23, 1895.) 

No. 40. 

Pbnàl Bonds— Construction— Subbtyship for Employé. 

A bond of suretyshlp for an employé of a bank was condltioned for the 
relmbursement of any loss sustaUied "by reason of fraud or dishonesty" 
In connection with bis dutles. It furtber provided that any claim made 
under the bond "shall embraee and cover only for aets and defaults com- 
mitted during its çurrency, and withln twelve months next before the 
date of discovery of the aet or default upon which such clalm Is based." 
Bélâ, that the bond covered not only embezzlements made during the 
year precedlng their discovery, but also earlier embezzlements, which 
ttrould hâve been discovered withln a year from the time they were com- 
mltted, but for the fact that such discovery was prevented by the act of 
the employé ih falsifylng the books during the year precedlng the actual 
discovery. 

Rule for a New Trial. 

This was an action founded upon two certain bonds executed and 
delivered by the défendant, the Pidelity & Casualty Company of New 
York, to the plaintiff, the Consolidation National Bank, of the city 
of Philadelphia, wherein and whereby, in the first bond, the said 
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défendant agreed to make good and reimburse to the said plaintift 
(at the expiration of three months after proof of loss) such pecuni- 
ary loss to the extent of $10,000 as should be sustained by said plain- 
tifE by reason of the fraud or dishonesty of one Théodore F. Baker 
in connection with his duties as gênerai assistant and clerk while 
in the service of the plaintiff for the year ending September 3, 1888, 
at 12 o'clock noon, renewed by agreement to the same day and hour 
of 1889; and in the second bond, dated September 30, 1889, wherein 
and whereby the défendant agreed to make good and reimburse to 
the plaintiff, as before, such pecuniary loss to the extent of $14,000 
as should be sustained by said plaintiff by reason of the fraud or 
dishonesty of the said Baker in connection with his duties as paying 
teller while in the service of the plaintiff during the year ending 
September 30, 1890, at noon. The second bond was renewed from 
year to year, the last renewal being to cover the yearly term ending 
September 3, 1894. The plaintiff claimed to hâve lost, through the 
fraud of said Baker, between September 3, 1887, and September 3, 
1889, the sum of |2,300, and between the 30th day of September, 
1889, and January 9, 1894, the sum of $14,100. The discovery of 
the dishonesty of said Baker was flrst made by the plaintifl on 
January 9, 1894, and the plaintiff claimed that it was impossible to 
State with accuracy the détails of the fraud, as, by virtue of his posi- 
tions in the bank, the said Baker was enabled to embezzle moneys 
which were intrusted to him, and he did embezzle them to the amount 
averred. By false en tries and otherwise he concealed the facts 
and the dates of his embezzlement. 

The conditions of the policy essential to the understanding of the 
case are as follows: 

The défendant agreed to make good and reimburse to the plaintiff "to the 
extent of the sum of fourteen thousand dollars, ând no further, such pecuniary 
loss, if any, as may be sustained by the employer by reason of fraud or dis- 
honesty of the employed In connection with the duties referred to, * * * 
which has been committed during the contlnuance of the said term, or withln 
any renewal thèreof, and discovered during said continuance, or within six 
months thereafter, and within six months from the death, dismissal, or re- 
tirement of the employed." "Any willful misstatement or suppression of fact 
by the employer In any statement or déclaration to the company concerning 
the employed, or in any clalm inade under this bond, or a removal thereof, 
rendors this bond void from the beginnlng." "Any claim made under thls 
bond, or a renewal thereof, shall embraee and cover only (or acts and defaults 
committed during its currency, and within twelve months next before the date 
of discovery of the act or default upon which such claim Is based." 

The évidence at the trial showed that Baker's misconduct was dis- 
closed on January 10, 1894 (not 9th, as averred in the statement of 
the plaintiff), when the last renewaJ had been running 3 months and 
10 days only. 

The court charged the jury partly as follows: 

["The plaintiff Is entltled, therefore, to recover its pecuniary loss resulting 
from thû misconduct during the preceding twelve months; that is, it is 
entltled to recover Its pecuniary loss resulting from his misconduct during 
«ne year prlor to January 10, 1894. This perlod carrles you back to January 
10, 1893. The misconduct consisted of embezzUng money and in the falsifica- 
tion of books and balance sheets. The embezzlement within the perlod 
amotmied to $5,000. This sum, with interest, the plaintiff is entltled to re- 
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cover, If the bond and renewals are sustalned, together wlth snch other 
pecuniary loss, If any, as resulted from Baker's falsification of bocks and 
balance Bheets wlthin that period. If this latter misconduct prevented the 
diseovery of prevlous embezzlements, and thus prevented the recovery on this 
account from the défendant of money which It -would otherwise hâve recov- 
ered, the plalntifl! Is entltled to recover the loss thus sustalned during a 
period of twelve montha precedlng the time when such embezzlements would 
hâve been dlscovered bat for this concealment In. other words, if the évi- 
dence satlsfles you that the plaintifE would hâve discovered Baker's miscon- 
duct before January 10, 1894, but for the falsification of books and balance 
sheets, and would, eonsequently, hâve been able to hold the défendant re- 
sponsible for embezzlements made during the twelve months immediately 
precedlng this diseovery, you should flnd agalnst the défendant for this pe- 
cuniary loss (In addition to the $5,000)— that Is, the amount of embezzlement 
precedlng the time when the embezzlements would hâve been discovered 
during the last year, but for the falsification of books and balance sheets. 
Thus, you see, your inqulry may, and probably wlU, extend over a period of 
two years prlor to January, 1894. • • • What is the pecuniary loss result- 
ing from hls misconduct during that year (endlng January 10, 1894) ? Clearly 
It is the amount of embezzlements made during the year (conceded to be 
$5,000), and also such other loss as may bave resulted from hls falsification 
of books, etc., during that period."] 

On April 8, 1895, the jury rendered a verdict in favor of the plain- 
tiff of |9,675, whence this rule was tàken by défendant, alleging, 
inter alia, that the court erred in the construction of the bond, and 
in instructing the jury that they could go back for two years, there 
being no eyidence of any embezzlements within the terms of the 
bond except those within one year. 

George E. Van Dusen and John G. Johnson, for plaintiff. 
White, White & McCullen, for défendant 

BUTLER, District Judge. TJnder the court's construction of the 
contract the question arose, what embezzlements, if any, occurred 
within 12 months of the time at which such embezzlements might 
hâve been discovered, (during Baker's last year in the bank), but 
for his misconduct in altering books or falsifying balance sheets? 
This question was submitted to the jury. The court was not asked 
to withhold it — on the ground that there was no testimony to justify 
its submission. It could not however hâve been withheld if a request 
to do so had been made, because there was évidence on which some- 
thing mlght be found within the period. The défendant admits that a 
flnding of |1,000, would be justifiable. Complaint is made, however, 
that upwards of $2,000, additional, was found. In submitting the 
question the jury was reminded that the plaintiff had the burden of 
proving the amount taken during this time, and that no more could 
be found than is distinctly proved. The court was misled, by a 
paper handed up, respecting the period (embraced in the 12 
months alluded to) within which the amount claimed was supposed 
to hâve been taken; and eonsequently the jury was instructed that 
it covered the whole of January, 1892 — thus including 10 days 
back of the 12 months stated. This was an error however agalnst 
the plaintiff. 

A carefui examination of the évidence has not satisfled me that 
the jury found a larger amount of embezzlement during the period in 
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question, than is justifiable. I think it might hâve found from the évi- 
dence tbat Baker's misconduct about January, 1893, prevented tbe 
plaintifl discovering at that time, the amount with which the plain- 
tift is charged, as having tàken during the period referred to. 
It is not a question whether the court would so find, but whethet 
the jury might. 

The ruie is dismissed. 



McCULLOOH V. CHATFIELD et al. 
(Circuit Court of Appeals, Blghth Circuit May 6, 1895.) 

No. 528. 

Bquitt— Shaking Contract in Procbeds dp Land. 

A. and 0., and two others, entered into an agreement for a spéculation 
In land, whlch was to be purchased in the name of C, and by him sold for 
the common beneflt. A. was to recelve a three-tenths interest in the pro- 
ceeds, in considération of certain services, and the others, each, a one- 
tenth Interest, in considération of the contribution by each of $10,000. 
Subsequcntly A. made an agreement with complalnant, who paid $5,000 
for an interest, and, a différence having arlsen between them, a compro- 
mise agreement was made between complainant and A. by which It was 
agreed that complalnant's interest should be three-fortieths of the pro- 
ceeds of the land. Complainant brought suit agalnst ail the parties to com- 
pel C. to give hlm a written récognition of hls three-fortieths interest in 
the land, and to hâve his interest in the land, to that estent, decreed by 
the court. C. admltted complainant's claim to a one-twentieth interest in 
the proceeds of the land, but alleged that he had no knowledge whether 
he was entitled to a greater Interest, as that depended on an agreement 
between complalnant and A. Held,—Flist, that the trust agreement was 
of such nature that It gave complalnant no interest in the land, but only 
an Interest In the proceeds of sale when sold; second, that, as the trustée 
was not shown to be Insolvent, and as it did not appear that he had been 
négligent or Inefflcient in the discharge of his duties, and as the bene- 
ficiaries were largely indebted to the trustée for advances which were a 
first lien on the land, a court of equity would not, for the présent at 
least, decree that the complainant had a spécifie Interest in the land to 
the extent claimed, or any other extent, as it might embarmss the trustée 
in disposing of the property pursuant to the terms of the trust. 

Appeal froin the Circuit Court of the United States for the East- 
ern District of Arkansas. 

The case presented by the appellant, John McCulloch, who was also the 
plaintiff in the circuit court, is as follows: By an original and amended blll 
of complaint which was filed by him agalnst the appellees in the circuit court 
of the United States for the Eastern district of Arliansas, the plaintifC charged, 
in substance, that in February, 1882, the appellees, H. E. Allen, William 
Woods, T. B. Handy, and William H. Chatfleld (who has siuce died, and who 
Is represented in this suit by his successor in Interest, A. H. Chatfleld) en- 
tered tnto an agreement among themselves with a view of acquiring a large 
body of land In the state of Arkansas, which then belonged to the Memphis & 
St Louis Rallroad Company; that, by the terms of said agreement, William 
H, Chatfleld was to become trustée of ail of said parties, and others who 
might become associated with them, to hold and dispose of the land when it 
was acqulred; that said Chatfleld, Handy, and Woods were each to hâve a 
one-tenth Interest in the proceeds of said lands on contributlng each $10,000 
towards the acquisition of the same; that said Allen was to hâve a three- 
tenths interest therein for his trouble and expense ta loolring up the lands, 
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and In secnring the same; that the remalnlng four-tenths tnterest was to be 
dlsposed of to other persons who mlght thereafter become Interested In the 
spéculation; that In May, 1882, by an agreement entered into between the 
plalntlff, McCulIoch, and the sald Allen, the plalntiff, on the payment of 
$5,000 towards the acquisition of the lands, acqulred a one-tenth Interest 
thereln, whlch placed him on terms of equality with Chatfleld, Handy, and 
Woods; that thereafter, in conséquence of a dispute that had arisen between 
the plaintifC and said Allen relative to the amount of the plaintifC's interest 
acquired by the payment of the $5,000 aforesaid, a compromise agreement was 
entered Into by and between Allen and the plaintiiî, whereby the latter be- 
came entitled to one-fortieth of the proceeds of al] the lands held by Chatfleld 
as trustée, in addition to the one-twentieth interest therein originally acquired 
by the payment of $5,000, so that thereafter the plalntiff's interest in the pro- 
ceeds of the land was, as between himself and Allen, agreed to be three- 
fortieths. The bill further averred that he had attempted, from time to 
time, to secure from sald Allen, as well as from William H. Chatfleld in his 
lifetlme, and thereafter from A. H. Chatfield, his suceessor in the trust, 
a written certificate or statement that he was entitled to a three-fortieths 
interest In the proceeds of said lands, but that said parties had refused to 
give such a written déclaration; that Allen had eventually repudiated his 
right to said additional one-fortieth interest claimed under the compromise 
agreement aforesaid; and that the trustée, A. H. Chatfleld, while recognizing 
and admlttlng his Interest in the proceeds of said lands to the extent of one- 
twentieth, yet declined to acknowledge an Interest to any greater extent. 
The bill also eontained an allégation that, as said Allen had represented to 
his associâtes that he would secure lands for the purposes of the spéculation 
to the extent of 020,000 acres, the plaintiff was entitled, as against Allen, by 
virtue of such représentation to three-fortieths of that amount of land, 
namely, lands to the amount of 46,500 acres. The bill thereupon prayed the 
court to enter a decree that the plaîntifC was entitled to a three-fortieths 
interest so as aforesaid claimed In the lands held by the trustée, and for 
gênerai relief. Separate answers to the bill were filed by the appellee A. 
H. Chatfleld, trustée, and by the appellee Allen. The answer of the trustée 
admitted that the Interests of the varions parties in the proceeds of the lands 
in controversy were as stated in the bill, except the interest of the plalntiff, 
McCuUoch. With respect to the interest of the latter, the answer averred 
that the trustée had always recognlzed the plalntiff's right to one-twentieth 
of the proceeds of the land, but that he had declined to malie a written 
déclaration that he was entitled to a greater interest, because that was out- 
side of his duties and depended upon an agreement between Allen and the 
plaintiff with whlch he was not fully acquainted. Purthermore, the answer 
averred that by the original agreement made In 1882, creating the trust, the 
trustée was to bave the fuU and absolute control of the land, and of the sale 
thereof, he being only required to account for the proceeds of the sale, and 
that the exécution of a formai déclaration of a trust therein, In favor of any 
one, would hâve the effect of defeating sales by the trustée according to his 
own judgment, as purchasers would require the beneflciary to join in the 
exécution of deeds for said lands after such déclaration of trust was made 
and filed of record. The trustée further averred that the plaintifC had utterly 
failed during the existence of the trust to contribute anything towards paying 
the taxes on the land, or other expenses incident to the exécution of the trust; 
that the trustée and his predecessor, W. H. Chatfleld. had already expended 
on that account $153,861, and had recelved from sales only $65,707, leaving 
a balance due to the trustée, at the date of flling his answer, of $88,153, with- 
out any allowance for services, whlch sum was a first charge upon the land 
and thè proceeds of the sale thereof. The défendant Allen denied, in sub- 
stance, that the plaintifC was entitled to more than one-twentieth of the pro- 
ceeds of the land, to which extent he conceded that he was entitled to share 
In the proceeds of the sale. He averred that the pretended agreement by 
himself to give the plaintiff an additional one-fortieth Interest therein was se- 
cured by false and fraudulent représentations, and was, for that reason, not 
obligatory. After a full hearing of the case on the merits, the circuit court 
dismissed the plalntifC's bill for want of equity, and from such decree an ap- 
peal bas been prosecuted to this court. 
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Charles C. CoUins anà C. S. Collins, for appellant 
P. ]Sr. Judson and S. M. Shepard (L. C. Balch, on the brief), for 
appellees. 

Brfore CALDWELL, SANBORN, and THAYER, Circuit Judges. 

t 

THAYER, Circuit Judge, after stating the caSe as above, delivered 
tlie opinion of tlie court 

It is obvious f rom an inspection of the record tbat, in so far as there 
is any substantial controversy developed by tbe pleadings or the testi- 
mony, the plaintiff, McCulloch, on the one side, and the défendant 
H. R. Allen, on the other, are the only interested parties. It is con- 
ceded by ail that by contributing $5,000 towards the objects of the 
spéculation in which H. R. Allen, W. H. Chatfield, William Woods, 
and T. B. Handy became interested by the agreement of February 
3, 1882, the plaintiff, McCulloch, became, and now is, entitled to 
one-twentieth of the proceeds of the sale of the land in controversy, 
after the large sum now due to the trustée for advances and other 
expenses of the trust hâve flrst been paid. Whether, in addition 
to that interest, he is further entitled, under the agreement with 
Allen, to another one-fortieth, making his total interest in the pro- 
ceeds three-fortieths, is a question that in no veise concerns the 
trustée, or the other défendants besides Allen. The one-fortieth 
interest thus in controversy belongs either to the plaintiff or to the 
défendant Allen, as ail of tiie parties agrée. With the exception of 
this one issue, which, according to the answer flled by Allen, seems to 
tum largely on the question whether the alleged agreement to give 
him such additional interest was obtained by fraud, there is no other, 
issue in the case, so far as we are able to discern. The question 
arises, therefore, on this state of facts, whether the record dlsclosea 
any adéquate ground. for équitable relief. It is clear, we think, 
that the plaintiff has no estate in the land, as distinguished from 
the proceeds of sale, which entitles him to a decree of partition, 
or to a decree adjudging that he has a three-fortieths, or any other, 
undivided interest therein. The agreement of February 3, 1882, 
evidently contemplated that the trustée thereby appointed, Mr. W. 
H. Chatfield, should hold the title to such lands as might be acquired 
under the agreement, dispose of the same to the best advantage possi- 
ble, and convey the same, when sold, by his individual deed. The 
only limitation placed upon his powers was that he should not sell 
any of the land for less than one dollar per acre without the consent 
M ail parties in interest. The trust so created plainly belongs to 
that class of trusts where the beneficiaries acquire no estate in lands 
held by the trustée until after they are sold, when their rights at- 
tach to the proceeds of sale. It was one of those agreements which 
operated to couvert into personalty the reaJty that might be pur- 
chased, so far as the parties to the spéculation were concemed, until, 
by mutual agreement, they had otherwise determined, inasmuclLas 
the title to the land acquired was taken in the name of the trustée 
for the express purpose of enabling him to sell it without let or hin- 
drance, and to divide the proceeds among those who might become 
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interested in the spéculation. Nicoll v. Ogden, 29 111. 323, 377, 378; 
Greenwood v. Marvin, 111 N. Y. 423, 19 N. E. 228; Pom. Eq. Jur. 
§ 992, and cases there cited. For thèse reasons, tiie plaintifl was 
not entitled to a decree adjudging that he was the owner of an 
undivided interest in the property, as a decree of that nature would 
very likely interfère with the dominion orer the property which the 
trustée is entitled to exercise se long as he acts in good faith, and 
is guilty of no dereliction of duty. 

It is also worthy of notice that the bill does not allège that the 
trustée is insolvent, and that the proof does not show that he has 
been either négligent or ineflQcient in the discharge of his duties. 
No right to relief, therefore, arises upon either of thèse grounds. 
It is not the fault of the trustée that a controversy has arisen between 
two of the beneflciaries as to the extent of their several interests, 
and he is not guilty of any misconduct in refusing to assume the 
responsibility of deciding that controversy until it becomes necessary 
to make a distribution of the trust fimd. When that time arrives, 
it is to be presumed that the trustée, for his own protection, will take 
the proper steps to ascertain the plaintiff's true interest in the trust 
fund. So far as we can see, the only ground upon which the plain- 
tiff can fairly lay claim to équitable relief is found in an allégation 
of the amended bill wherein the plaintiff avers that he is now ready 
and willing to pay his proportion of the expenses of executing the 
trust. On the strength of that allégation, it has been suggested 
that he cannot contribute to the payment of such expenses until the 
amount of his interest is ascertained and has been flxed by judicial 
decree, and that it is compétent for a court of equity to entertain 
^ jurisdiction of the case, and settle the existing controversy, on that 
' ground. With référence to this suggestion, it is only necessary to 
say that we hâve become satisfled, by a careful examination of the 
testimony, that this claim is not made in good faith. We think that 
the plaintiff has no présent intention of refunding to the trustée 
his proportion of the large sum of money which the trustée has al- 
ready advanced in paying taxes and otherwise administering the 
trust, and that a decree determining the extent of the plaintifE's 
interest would not induce him to contribute either to the payment 
of expenses heretofore or hereafter incurred. The resuit is that 
the plaintiff is, for the présent, at least, without right to équitable 
relief. The trustée has notice of the plaintiff's claim, and has thus 
far shown no disposition to ignore his rights, whatever the same may 
be. The trustée is also solvent, and the large sum now due to him 
must flrst be paid before any of the proceeds of the land can be 
distributed among the beneflciaries. It is not improbable that the 
entire proceeds may be consumed in reimbursing the trustée for his 
expenses, so that it will be unnecessary to décide, either now or 
hereafter, whether the plaintiff's interest is one-twentieth or three- 
fortieths. For thèse reasons, we think that the circuit court prop- 
erly dismissed the plaintiff's bill of coroplaint, and its decree in that 
behalf is hereby afQrmed. 
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NORTHERN PAC. R. CO. v. POIRIER. 

(Circuit Court of Appeals, Nlnth Circuit Marcta 6, 1895.) 

No. 185. 

1. Nbqligbnce— Question for Jcrt. 

PlatntlfC, a oralieman In the employ of défendant raiiway company, 
while performing his duty on a regular freight train, was injured in a 
collision caused by a spécial or wild train running into the regular train 
whlle it was stopped at a junction with a spur tracli, to leave certain 
cars. The spécial train, which was running on télégraphie orders, was 
only a few minutes behind the regular train, and the conductor of the 
spécial had not been Informed that the regular would stop at the spur 
track. The rules of the company provided that a following train sbould 
keep 10 minutes behind the train in front of It, but also made It the 
duty of the train dispatcher to keep trains known to be running too close 
at the proper distance apart Seld, that it was a question for the jury 
to décide upon thèse facts whether the raiiway company was gullty of 
négligence in the management of the second train, which contributed 
to the accident, and that it was not error to refuse to direct a verdict for 
the raiiway company. 

2. Same — Instruction TO Jury — Substance of Charge. 

Eeld, further, that an instruction which substantially submitted It to 
the jury to décide whether the company was négligent in sending out 
the spécial train without notlfying the conductor that the first train 
would stop where It did, and in failing so to control the running of the 
spécial train as to avoid the accident which happened, was not rendered 
erroneous by some expressions which, apart from their context, might 
be taken to mean that the company would be responsible for the négli- 
gence of the conductor of the spécial train in disobeying orders, and to 
disregard the fact that he was a fellow servant of plalntiff. 
& Mastkr and Servant — Duty to Peovidb Safb Appliances, etc. 

The duty which an employer owes to his employé to provide proper 
means, facilities, and appliances for carrying on the work In reasonable 
safety cannot be delegated to any subordtnate, so as to exempt the 
employer from liability to an employé if injury happens to him through 
neglect of that duty. 

In Error to the Circuit Court of the United States for the Dis- 
trict of Washington. 

This was an action by Narcisse Poirier against the Northern Pa- 
cific Eailroad Company to recover damages for personal injuries. 
Judgment was rendered in the circuit court for the platntifiE. De- 
fendant brings error, 

Ashton & Chapman and John E. McBride, for plaintiS in error. 
Aylett R. Cotton, S. C. Hyde, John J. Eeagan, W. S. Œass, and 
J. L. Cretty, for défendant in error. 

Before McKENNA and GILBERT, Circuit Judges, and HAW- 
LEY, District Judge. 

HAWLET, District Judge. On October 7, 1892, Narcisse Pohder, 
plaintiff (défendant in error), while in the employ of the Northern 
Pacific Railroad Company, défendant (plaintiff in error), and acting 
in the capacity of middle brakeman upon a regular freight train, 
designated as the "first train," when it stopped at Clyde Spur, and 
while he was standing upon the rear end of one of the fiât -cars, 
v.67P.no.7— 56 
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about midway of the train, and engaged in the performance of hia 
duty in attempting to uncoiiple the cars, received certain injuries 
in a collision wMch then occurred by a second train running into 
and against the flrst train at the rear end thereof. For the injuries 
thus received, the plaintiff obtained a verdict for $21,600, which 
was afterwards reduced, upon a motion for a new trial, to $7,500. 
There is no conflict in the évidence as to the manner in which the 
collision occurred; but there is a direct conflict or différence of 
opinion between the respective counsel as to the déductions to be 
drawn from the évidence as to who was guilty of the négligence 
which caused the collision, — whether it was the conductor of the 
flrst train, or the conductor of the second train, or some undis- 
covered vice principal of the corporation. It is conceded that the 
plaintiff was entirely free from any fault or négligence upon his 
part 

The assignments of error call in question the correctness of the 
rulings of the trial court in refusing to give certain instructions 
asked by the défendant, and in giving other instructions, in its 
charge to the jury, touching the liability of the défendant, and of 
its négligence in the premises. To obtain a thorough understand- 
ing of the true meaning and effect of thèse instructions, it will be 
necessary to state the facts relative to the position, condition, and 
manner in which the respective trains were being operated on the 
aight in question. The collision occurred about midnight. The 
flrst train was a regular local freight train, running on schedule 
time, under the management, control, and direction of the con- 
ductor. The second train was running under télégraphie orders, 
without any schedule or time card, known in railroad parlance as a 
"wild train." At Moscow, a station on the railroad, the second 
train was standing upon the track when the flrst train left that 
station. At Vollmer, another station, the flrst train stopped to 
drop some cars. It was detained about 10 minutes, when it resumed 
its course over the mountain grade. The second train was then 
in sight, standing on the track a short distance in the rear, with its 
lights plainly visible. Clyde Spur, where the collision occurred, is 
about six miles from Vollmer. It is a place on the road where 
there is a spur track running ont to a logging camp, where saw logs 
and cordwood are loaded on the cars. There is a side track or 
switch upon which cars are left to be run out on the spur track. 
It is not a regular station, and the regular freight train only stops 
there when there are empty cars to be left, or loaded ones to be 
taken away. The flrst train, on the night in question, had certain 
cars to be left at .this place, and stopped there for that purpose. 
There were three brakemen on the train. The head brakeman, 
when the train was slowing up, left his place, and started forward 
to open thé switch. The rear brakeman at this time saw the sec- 
ond train rounding a Curve in the road, and immediately signaled 
it to stop, and at the same time shouted as loud as he could. The 
second train waa then about one-quarter of a mile behind the flrat 
train. The first train had barely corne to a full stop when the sec- 
ond train, moving at a speed of about four miles an hour, struck it, 
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by running the cowcatcher of its engine under the rear end of the 
caboose on the first train. The conductor of the first train had been 
lying down, but was in his seat, in the lookout of the caboose, and 
passed ont of the rear end just before the collision occurred. The 
conductor of the second train had not been informed that the first 
train would stop at Clyde Spur. 

The défendant offered no évidence in relation to its care or négli- 
gence in running the respective trains, except certain of its ruies, 
whiçh provide how its trains shall be run. Eule 120 provides that: 

"A train must not leave a station to foUow a passenger train until five (5) 
minutes after the departure of sucli passenger train, unless some form of 
block signal is used. In mountain districts they will not follow flrst-class 
tratas descendlng, under any circumstances, until such trains are duly re- 
ported at next telegraph sta.tion. Frelght trains must not follow each other 
descendlng mountain grades. * * •" 

This raie, it will be noticed, relates principally to passenger trains. 
Clyde Spur is not a telegraph station. 

Rule 122: "Freight trains folio wlng each other must keep not less than 
ten minutes apart (except In closing up at stations or at meeting and passing 
points) unless some form of block signal is used." 

Rule 129: "AU trains must approacb the end of double track and jnnc- 
tlons prepared to stop, and must not proceed until the switches or signais 
are known to be rlght, and the track Is plainly seen to be clear." 

Counsel for défendant contends that there is no testimony in the 
record to Justify the statement that the second train was a wild 
train, running on télégraphie orders, without any schedule or time 
card. As some of the objections urged to the instructions are dé- 
pendent upon this fact, it is deeined proper at this point to state 
the facts as shown by the record, and our conclusion in regard 
thereto. The witness Allen, who was the rear brakeman on the 
first train, in answer to plaintiff's question, "Go on and tell ail 
about the accident," said: "We doue our work there [referring to 
the station where the first train stopped after leaving Moscow], 
and went on down the hill, and they [the second train] foUowed with 
an extra, or wild train, and it was running by télégraphie orders, 
and had no schedule orders or time card." Hère the witness was 
interrupted by counsel for défendant asking: "How do you know? 
You need not state if you do not know." No answer was given by 
the witness. The counsel for plaintiff then said to the witness: 
"State what else you know about it." The witness proceeded to 
tell what occurred after leaving Vollmer. Neither at that time nor 
at any other time was it shown that this witness had no personal 
knowledge of the manner in which the second train was running. 
There was no motion made to strike ont his testimony upon the 
ground that it was hearsay, or upon any other ground. He stated 
the fact as if it was within his knowledge, and there is no testimony 
that contradicts, or tends to contradict, the fact as stated by him. 
If his statement was not true, the défendant could easily hâve of- 
fered testimony showing what the facts were as to how the second 
train was being run, or ordered to be run. It did not do so. Our 
conclusion upon this point is that the trial court did not err in stat- 
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ing to the jury that the second train -was running by télégraphie 
orders, without any schedule or time card. 

The gênerai principles of law, applicable to the facts of this 
case, concerning the liability of the défendant, are few and simple, 
and may be classed under three heads: (1) The conductor of the 
flrst train, within the mie announced in the Ross Case, 112 TJ. S. 
377, 5 Sup. et. 184, as limited and explained in the Baugh Case, 
149 U. S. 309, 13 Sup. Ct 914, was the vice principal of the défend- 
ant, and, if the collision occurred through his négligence, the défend- 
ant was liable. (2) The conductor of the second train was a fel- 
low servant with the plaintifl, and, if the collision was caused solely 
by his négligence, the défendant would not be liable. Eandall t. 
Eailroad Co., 109 U. S. 478, 3 Sup. Ot 322; Railroad Co. v. Baugh, 
149 U. S. 368, 13 Sup. Ct. 914; Railroad Co. t. Andrews, 1 C. C. A. 
636, 50 Fed. 728; Railroad Co. v. Clark, 6 C. C. A. 281, 57 Fed. 129; 
Mase V. Railroad Co., 57 Fed. 286; Railroad Co. v. Smith, 8 C. 
0. A. 663, 59 Fed. 996. (3) The agent of the défendant who was 
clothed with the duty of sending out the second train, and giving 
the orders as to how it should be run, haring the control, manage- 
ment, and direction of its moTements, whether such agent was 
the train dispatcher, master mechanic, division superintendent, or 
other agent of the défendant, was the vice principal of the défend- 
ant, and, if the collision occurred by his négligence, the défendant 
would be liable. Railroad Co. v. Wilson, 1 C. C. A. 25, 48 Fed. 
57; Railroad Co. v. Charless, 2 C. C. A. 380, 51 Fed. 562; Railway 
Co. V. Novak, 9 C. C. A. 629, 61 Fed. 583; Hough v. Railway Co., 100 
U. S. 214; Railroad Co. v. Herbert, 116 U. S. 642, 6 Sup. Ct 590; 
Eailroad Co. v. Baugh, 149 U. S. 368, 386, 13 Sup. Ct. 914; Railway 
Co. V. Daniels, 152 U. S. 684, 14 Sup. Ct. 756. 

Did the court err in any of its rulings? Is the charge of the 
court, taken in its entirety, in accordance with the gênerai prin- 
ciples we hâve announced? At the close of the testimony, the 
défendant moved the court to give the following instruction: 

"In this case there is no évidence that the défendant the Northern Pacific 
Railroad Company was gullty of any négligence wliich caused the accident 
by which plaintifiC was injured, or which contributed thereto, and that, If 
there was any négligence, it was that of the engineer and conductor, or one 
of them, of the second train; and, such conductor and engineer being fellow 
servants of the plaintiff, there would be no liability therefor on the part of 
the railroad company, and therefore you will retiuïi a verdict for the de- 
fendants." 

The contention of défendant in support of this instruction is 
that it appears from the évidence that the collision occurred by 
reason of the conductor of the second train disobeying the gênerai 
rules of the company which required him to keep his train 10 
minutes behind the flrst train, and it is claimed that, if he had 
obeyed this rule, the collision would not hâve occurred. But 
this rule of the company must be taken in connection with rule 
228, ofiEered by the plaintiff, which déclares that "it is the duty 
of dispatchers to hold following sections of trains when they arc 
known to be running too close, and keep them the prescribcd 
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time and distance apart," and of the further fact that the second 
train was runniug under télégraphie orders, without any schedule 
or, time card. It devolved upon the company to show that it had 
in ail respects exercised due and reasonable care in providing for 
the safe running of the second train. The court would not, un- 
der the facts, hâve been justified in taking the case from the 
jury. The case should not hâve been withdrawn from the jury 
unless the conclusion necessarily followed, as matter of law, that 
no recovery could be had upon any view which could be properly 
taken of the facts which the évidence tended to establish. Eail- 
road Co. v. Cox, 145 U. S. 594, 12 Sup. Ct 905. 

There were other questions in this connection, not embodied in 
the instruction, that should hâve been and were left to the jury 
to décide. It was a question of fact for the jury to détermine, 
from ail the évidence, whether the railroad company was guilty 
of any négligence in the management of the second train which 
contributed to the accident, and, if négligent, whether the colli- 
sion would hâve occurred if the company had not been négligent 
in sending out the second train without notifying the conductor 
thereof that the first train would stop at Clyde Spur, which was 
not a regular station. The mère fact that an in jury to a servant 
was partly caused by the négligence of a fellow servant does not 
relieve the master from liability therefor, if it clearly appears that 
the accident which caused the injury would not hâve happened 
had not the master himself been négligent. Railway Co. v. Cum- 
mlngs, 106 TJ. S. 700, 1 Sup. Ct 493; 7 Am. & Eng. Enc. Law, 828, 
and authorities there cited; Coppins v. Railroad Co. (N. Y. App.) 
25 N. E. 915; Town v. Railroad Co. (Mich.) 47 N. W. 665. The in- 
struction asked by défendant entirely ignored the question whether 
there was any négligence upon the part of the défendant in set- 
ting the second train in motion without any schedule or time card 
as to how it should be run, and in failing to notify the conductor 
of said train that the first train would stop at Clyde Spur, and 
whether the collision occurred by reason of such négligence. There 
was certainly sufficiçnt évidence to justify the submission of this 
question to the jury. Upon this ground alone, the court did not 
err in refusing to instruct the jury to flnd a verdict for défendant. 

The défendant then asked the court to instruct the jury as fol- 
lows: 

(1) "In determining the question of whether the défendant the Northern 
Pacific Railroad Qompany was guilty of négligence in the management of 
thèse trains, or either of them, the jury are instructed that they may con- 
sider the rules of the company which hâve been read in évidence; and that 
If It appears therefrom that the running and conduct of this second train 
was provided for, and that the accident was caused by the englneer or con- 
ductor of the second train In disregarding such rules, then your verdict must 
be for the défendants." 

(2) "If the jury flnd from the évidence In this case that the accident which 
caused the plaintiff's injury was caused by the négligence of the conductor 
or englneer of the extra train, in foUowlng the flrst train too closely, or by 
running down the grade at too high a rate of speed, or In not keeplng the 
extra train under proper eontrol, or by any other act or neglect of the con- 
ductor or englneer of the extra train, then I Instruct you that the défendants 
are not liable, and tbat yo\) shall return a verdict for the défendants." 
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The record shows that the court gave the flrst instruction a» 
asked by défendant, adding thereto the following qualification: 

"Unless It appeared that the conductor of the train, <»• some one under 
whose orders he was acting, had authority In the spécial case to deviate 
from the rules." 

This qualification, under the facts, was not erroneous. It was 
not necessary for the court, in its charge, to hâve repeated the 
second instruction asked by défendant. The principle that, if the 
collision occurred by reason of the négligence of the conductor of 
the second train in disobeying the niles of the défendant, the plain- 
tiff could not recover, substantially covers every proposition em- 
braced in the second instruction, subject only to the qualification 
which was added by the court. 

Was there any error committed in other portions of the charge? 
The court, after correctly stating the rule of law as to the liability 
of the railroad corporation for the négligence of its conductors and 
agents, its duty to its employés, and the risks assumed by its em- 
ployés, among other things, stated that the duty which an employer 
owes to his employés, whether the employer is a corporation or 
natural person, to provide proper means, facilities, and appliances 
for carrying on the work with reasonable safety cannot be so dele- 
gated to any subordinate or agent so as to exempt the employer 
from liability to an employé if an injury happens to him through 
a neglect of that duty. "So that whoever is placed by the employer 
in the position where he has the responsibility and the right and 
power to supply thèse means of safety, and to guide the opération 
of dangerous agencies, whether he is a conductor on a freight train 
or a superintendent or the train dispatcher, or whoever is clothed 
with that power and charged with that responsibility, is deemed 
in law as the représentative of the employer, and the employer is 
responsible for his acts and his neglects." The portion of this 
charge above quoted is objected to; but we are of opinion that the 
principle enunciated therein is clearly within the third rule herein- 
before announced as a correct rule to be applied to the facts of this 
case, and that it is supported and sustained by the authorities cited 
in support of said rule. 

The other portions of the charge to which exception is taken fol- 
low immediately after the portion quoted, and may be classified 
under three heads : 

(1) "Now, applying that gênerai principle to this case, If the évidence 
shows you that the conductor of elther one or both of thèse trains was 
clothed with authority to control the movements of the trains, wlthout any 
restrictions upon thelr judgment and discrétion, if they were placed there 
to exercise judgment and discrétion, with power to control the movements 
of those trains, and charged with responsibility for accidents that mlght 
occur through neglect to observe proper précautions and use reasonable care 
In bandling the trains, they would represent the employer, and thelr neglect 
would fasten responsibility on the employer. If the conductors were not 
the agents of the corporation, , having the authority and responsibility for 
the management and opération of the trains, then whoever else dld hâve 
that responsibility and power would be the one representlng the company." 

(2) "Now, it is not charged that there was any négligence In the manage- 
ment of the flrst train, except the négligence of the conductor; and if the 
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conductor was tùe responsible man In managing that train, and he 
was négligent, the défendants are liable for that. If he was not négligent, 
the défendants are not liable for thls accident. If he was not négli- 
gent, the défendants would not be liable for thls Injury by teason o£ its 
occurrence; and Just so, if the proof falls to show thls jury that the con- 
ductor had the power and responsibility to manage the trains, the défendants 
would not be liable, even If he was négligent, because. If he was acting in 
subordination to somebody else, who had the power and controlled the 
opérations of the trains, he would occupy the position of a fellow servant 
to the plaintifC, and the défendants would not be liable for bis négligent acts." 

(3) "If there is no llabllity on account of the négligence of the conductor 
of the flrst train, then the question remains whether there was any liabillty 
by reason of the mlsmanagement of the second train. Thls train Is described 
in the pleadings and in the évidence In the case as a spécial or extra train, 
called 'a wlld train,' running under spécial orders as to the time It was to 
make, where It was to go, and when it should reach the différent stations; 
and it was the duty of the défendants to have some one In control of the 
opérations of trains on that road to prevent that train frora coming Into 
collision with the regular trains on the road, and whoever was chargeable 
with that duty would represent the employer, so that the défendant corpora- 
tion would be liable if he neglected his duty, whether It be the conductor 
of the train, or any one else in authority to control the movements of the 
trains ninning over that pièce of road." 

We hère add another portion of the charge, not objected to: 

(4) "Now, you wUl consider from the évidence in thls case whether there 
bas been any négligence on the part of any one having the authority and power 
and responsibility for the opération of the road as to the second train. If there 
was such neglect, the défendants are liable for the conséquences to the plaintifC 
In thls case of that neglect If there was no such neglect of duty, there would 

• be no llabllity, and no ground upon which the plaintiff can inslst that the de- 
fendants shall compensate him for the Injury he has sustalned." 

In considering the portions of the charge to which exceptions are 
taken, it may be conceded that sentences hère and there may be 
found which if separated from the context, where the correct princi- 
ple is announced, might either be calculated to mislead the jury, 
or, if standing alone, unaided or unexplained In other portions of 
the charge, might be considered erroneous. But this method of 
construing a charge is unfair to the trial court. Its charge upon 
any particular subject must be considered in its entirety. 

The question which is to be determined by the appellate court is 
not whether some technical error may not have inadvertently crept 
into the charge, but whether the charge, when taken as a whole, 
has presented the law of the case fully, fairly, and correctly to the 
jury. Crew v. Railway Co., 20 Fed. 94; Eailway Co. t. Novak, 
9 C. G. A. 629, 61 Fed. 574, 588; Railroad Co. v. Horst, 93 U. S. 295. 
Notwithstanding the severe criticism of the leamed counsel for 
défendant as to the expressions of the court in certain portions of 
the charge, our conclusion is that the gênerai principles of the law 
applicable to the facts of this case, as we have heretofore an- 
nounced them, were constantly recognized in the charge given by 
the circuit court. The charge of the court in its entirety is not 
fairly susceptible of the construction sought to be placed upon it 
by counsel. The jury evidently did not understand from the charge 
that the défendant would be liable for the négligent acts and con- 
duct of the conductor or engineer of the second train. No portion 
of the charge was intended to comvey any such meaning. A.U 
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that is said about the conductors fastening responsibility upon tteir 
employer by their acts, in subdivisions 1 and 3, when read in the 
light given by the other portions of the charge, refers to the status 
of the conductors with regard to their respective trains, whether 
under the facts they were to be considered as vice principals of the 
master or fellow servants with the other employés. This is made 
perfectly clear. In subdivision 2 the court told the jury that if the 
conductor of the flrst train was the responsible man — the vice 
principal of défendant — ^in managing that train, and he was négli- 
gent, the défendant would be liable for his négligence; that, if he 
was not négligent, the défendant would not be liable; and further 
on the court told the jury that, if the conductor of the flrst train 
did not hâve the entire charge, power, and responsibility of man- 
aging the train, the défendant would not be liable, even if the con- 
ductor was négligent, because if he was only running the train 
in subordination to somebody else, who had the power and author- 
ity to direct the movements of the train, "he would occupy the posi- 
tipn of a fellow servant to the plaintiff, and the défendant would 
not be liable for his négligent acts." This same idea is again an- 
nounced in subdivision 3 with référence to the conductor of the 
second train. 

Who was the person that had the charge and responsibility of 
running the trains? This question was placed before the jury in 
many différent phases. But is it not clear that the jury, as sensi- 
ble men, could not hâve understood the latter portion of subdivi- 
sion 3 as stating that the conductor of the second train was a 
vice principal of the défendant, and that, if he was négligent, the 
défendant would be liable? The instructions and charge of the 
court must be considered in the light of the évidence. Ail of the 
testimony tended to show that the conductor of the second train 
did not hâve the exclusive management and control of the train. 
There was no évidence tending in the slightest degree to show that 
he did. He was running the train under télégraphie orders, with- 
out a schedule or time card. Neither under the testimony nor un- 
der the instructions could the jury hâve found as a fact that the 
conductor of the second train was the vice principal of the défend- 
ant, for whose négligent acts it would be responsible. It is man- 
ifest that the jury could not hâve been misled upon this point by 
the language of the court in the latter part of the charge in subdi- 
vision 3, even if it should be conceded as being technically erroneous. 

It is urged that certain portions of the charge are erroneous in 
thisr that the jury were therein anthorized to flx the liability upon 
any employé of the défendant, and did not require that its négli- 
gence should be proven against any particular agent. This posi- 
tion is not well taken. Ail that is said about "some one else" or 
"whoever else" had référence to the agent of the corporation who 
had the care, management, and control of the movements of the 
trains. Whoever was invested by the corporation to provide for 
the running of the trains was the vice principal of the défendant. 
Thèse portions of the charge were in accordance with the général 
principles we hâve previously announced. There is nothing said 
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in the charge that would justify the jury in âxing the liability of 
the défendant indiscriminately upon any one of its employés. The 
jury must necessarily hâve understood the charge to be that if the 
particular agent of the défendant who put the second train in mo- 
tion, and who was clothed with the power and authority to control 
and direct its movements, was guilty of négligence in failing to 
properly provide for the running of the train, and that if he failed 
to notify the conductor of the train at what stations or places the 
flrst train would stop, and that the conductor of the second train 
obeyed his orders and the rules of the corporation in regard to the 
running of such train, then the deïendant would be liable; but if 
the conductor of the second train disobeyed such orders or disre- 
garded the rules of the company as to the manner in which its trains 
should be run, and the accident was solely caused by his négligence, 
then it would not be liable. It was the duty of the défendant, 
when it put the second train in motion, to make suitable provision, 
and to exercise ordinary and reasonable care, for its safe manage- 
ment, to guard against danger or accidents. This was a positive 
duty upon the part of the défendant, which it owed to its employés; 
and if this duty was delegated to any particular agent, and such 
agent was négligent in the performance of that duty, his négligence 
in that respect is the négligence of the défendant. This principle 
is distinctly announced in the Baugh Case, where the court; in 
speaking of the positive duty which the master owes to his em- 
ployés, said: 

"That positive duty does not go to the extent of a guaranty of safety, but 
It does require that reasonable précautions be taken to secure safety; and It 
matters not to the employé by whom that safety is secured or the reasonable 
précautions therefor taken. He bas a right to look to the master for the dis- 
charge of that duty, and If the master, instead of discharging It himself, seea 
fit to hâve it attended to by others, that does not change the measure of obliga- 
tion to the employé, or the latter's right to insist that reasonable précaution 
shall be taken to secure safety in thèse respects. * * • If the act is one done 
in the discharge of some positive duty of the master to the servant, then nég- 
ligence in the act is the négligence of the master; but, if it be not one in the 
discharge of such positive duty, then there should be some Personal wrong on 
the pai't of the employer before he Is liable therefor." 

The charge of the court is not in opposition to thèse views. The 
proof shows in this case that the conductor of the second train was 
running it under télégraphie orders, and that he was not notiâed 
that the first train which he was foUowing would stop at Clyde 
Spur. It was a question for the jury to détermine whether such 
action upon the part of the défendant, in providing for the running 
of the second train, was the exercise of that ordinary care and pru- 
dence which the law demands. If it was not, and the collision oc- 
curred by reason of the neglect of such duty, then the défendant was 
liable for the injury which plaintiff received. 

Sheehan v. Kailroad Co., 91 N. Y. 332, is in many respects a case 
directly in point. There the railroad company was prosecuting its 
business by running its trains over a single-track railway, and, 
through the direction of its superintendent, it put a wild train in 
motion, running irregularly, without référence to any schedule cr 
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to its regular trains, and moving by spécial orders. The flreman 
of the regular train was injured, as claimed by Mm, by reason of 
the négligence of the agent of défendant in sending certain ordera 
to the cônductdrs of the respective trains. The court, after an- 
nouncing the gênerai rule that, "where the master delegates to 
another entire control over a branch or circumstance of his busi- 
ness, the person to whom such power is delegated stands in the 
place of the master as to ail duties resting upon Mm to his serrant, 
and his acts or omissions relative thereto are the acts or omissions 
of the master himself," held that the trial court did not err in 
submitting to the jury the question "whether the défendant had 
omitted the doing of anything which it ought reasonably to hâve 
done to prevent the casuaJty which resulted in the plaintiflE's in- 
jury." 

Patterson, in his work on Railway Accident Law (section 296), 
speaking of the duty of railways to their servajits in the opération 
of their Unes, among other things, says: 

"A railway te not négligent to Its servants if It varies from its regular tlme- 
table In running Its trains, provlded ttiat It glves to its servants reasonable 
notice of any change which, if nnknown to them, may endanger their safety; 
but where, on a slngle-track Une, a spécial train is ordered to run when a reg- 
ular train is due, and, no effort havlng been made to liold the regular train, 
a collision ensues, and a servant is injured, the raUway is liable, for the nég- 
ligence of its superintendent is its négligence." 

The judgment of the circuit court is afiûrmed, with costs. 



UNITED STATES v. NORTHERN PAO. R. CO. et aL 

(Circuit Court, D. Oregon. May 11, 1895.) 

No. 1,477. 

Damages— Unintentional Trbspass. 

The N. Ry. Co. eut certain timber on lands which were, in good falth, 
supposed to be included In a grant to it, and caused the same to be manu- 
factured Into lumber. In an action against the railway Company for 
trespass, it was afterwards adjudged that the land on which the timber 
was eut was public land. Beld that, the trespass havlng been uninten- 
tionai, the true measure of damages was the value of the standing timber 
at the time It was eut, and not that of the manufactured lumber after 
Increased value had been added by the defendant's labor. Wooden-Ware 
Co. V. U. S., 1 Sup. et 398, 106 U. S. 434, followed. 

This was an action by the United States against the Northern 
Paciflc Railroad Company and others to recover the value of certain 
lumber. After the receipt of a mandate from the suprême court, to 
which the case had been taken on appeal, a judgment was entered 
by the plaintiff, without notice to the défendants. Défendants 
moved to set aside such judgment, and enter one in accordance with 
what was claimed to be the true intent of the mandate. 

D. R. Murphy, U. S. Atty., and Charles J. Schnabel, Asst. U. S. Atty 
Dolph, Mallory & Simon and Carey, Idleman, Mays & Webster, for 
défendants. 
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OILBEKT, Circuit Judgé. An action was brought in this court 
by the United States against the défendants to recover the Talue of 
certain lumber manufactured from logs alleged to bave been unlaw- 
fully eut and removed by the défendants in the year 1886, from the 
public lands, to wit, from the N. W. i of section 7, township 8 N., 
range 5 W, of the Willamette meridian, in the state of Washington. 
The défendants made answer that, at the time of the alleged wrong, 
the title to thèse lands had passed from the United States, and that 
the défendant Aaron Kinney was then the owner. It was the dé- 
cision of this court (Sawyer, J.) upon the trial of said cause that the 
title had passed by grant from the United States to the Northern 
Pacific Eailroad Oompajiy, and that the same was by mesne convey- 
ances from said company Tested in the défendant Kinney. 41 Fed. 
842. Upon writ of error to the suprême court (152 U. S. 285, 14 
Sup. et. 598), it was held that the land in controversy was inoluded 
in the grant of lands to aid the Oregon Central Eailroad Company, 
by the act of congress of May 4, 1870, which grant took effect before 
the joint resolution of May 31, 1870, granting lands to aid the North- 
ern Pacific Eailroad Company in the construction of a railroad and 
telgraph Une between Portland and Puget Sound, and that, there- 
fore, the title to the land in question never passed to the Northern 
Pacific Eailroad Company, and hence was never vested in the de- 
fendant Aaron Kinney, but that, by virtue of the forfeiture of said 
grant to the Oregon Central Eailroad Company, said land was at the 
time the timber was eut therefrom public land of the United States. 
It was the mandate of the suprême court upon said décision that 
the cause be remanded to this court, with direction to enter judg- 
ment for the United States upon the spécial flndings of fact. The 
spécial findings of fact so referred to were the flndings of the circuit 
«ourt upon the trial, and they were, in substance, that the défendants 
had eut from the lands in controversy 293,505 feet of lumber, board 
measure; that the value of the lumber, when manufactured at 
Portland, was |9 per thousand feet, and that its value in the tree, 
when eut, and in the log, was as stated in the testimony offered 
and made a part of the judgment roll. Upon receipt of the man- 
date in the circuit court, without notice to défendants' counsel, a 
judgment was entered on behalf of the United States for the sum:, of 
$2,095, which was the value of the timber eut at the rate of $9 per 
thousand feet. The défendants now pétition for an order setting 
aside the said judgment, and for an entry of a judgment in accord- 
ance with the true intent and purport of the décision of the suprême 
court and the mandate thereupon issued, contending that in a case 
of this kind, where there was no willful trespass upon the lands of 
the United States, and where the timber was eut in good faith, and 
in the honest belief that the title to the lands whereon the same was 
eut had passed in the grant to the Northern Pacific Eailroad Com- 
pany, the true measure of damages is not the value of the manu- 
factured lumber at the market, but the value of the standing timber 
before an increased value has been added thereto by the labor of 
the défendants. The suprême court, in Wooden-Ware Co. v. U. S., 
106 U. S. 434, 1 Sup. et 398, has declared the doctrine that "where 
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the trespass is the resuit of inadvertence or mistake, and the wrong 
was not intenticnal, the value of the property when flrst taken must 
govem." This case cornes clearly within the rule thus deflned. It 
was the gênerai belief at the time the timber was eut that the land 
in question was within the grant to the Northern Pacific Railroad 
Company of July 2, 1864, and that the date of said grant was an- 
terior to that of the Oregon Central Railroad Company. Jndge 
Sawyer so held in this case, in the judgment which was reviewed on 
writ of error from the suprême court There can be no doubt that 
the défendants honestly believed that the title to the land had 
passed to the Northern Pacific Railroad Company, and that it was 
no longer public land. The testimony shows that the value of the 
standing timber at the time it was eut was about 75 cents a thou- 
sand feet, and it is the judgment of the court that the entry of 
judgment heretofore made in said cause in favor of the TJnited 
States for f 2,095 be set aside, and that judgment be entered in favor 
of the United States against the défendants for the sum of |220 and 
costs. 



PEOEIA GRAPB SUGAR CO. v. BABCOCK 00. 

(Circuit Court, D. Indlana. May 25, 1895.) 

No. 401. 

Statuts op Frauds — Sufficibnct oi' Mémorandum — Indiana Statuts. 

A mémorandum In the form: "2/17. 15 cars mx. glucose, $1.171^. Our 
guarantee priée. Shipment: Feby., March. L. J. R. Peorla Grape Sugar 
Co.,"— is insufflcîent to sustain an action under the Indiana statute of 
frauds, providing that no contract of sale of goods, over $50 in value, shall 
be valld unless some note or mémorandum in wrlting is made and slgned 
by the party to be charged, such mémorandum failing to disclose the 
name of one party to the contract, and being indeflnite as to the quantity 
of glucose, and the priée. 

This was an action by the Peoria Grape Sugar Company against 
the Babcock Company to recover the priée of certain glucose, sold 
and delivered. The défendant interposed a counterclaim, to which 
the plaintifl demurred. 

This is an action by the plalntlfC against the défendant to recover the pur- 
chase price of a quantity of glucose sold and delivered by the plaintiff to the 
défendant. The défendant has flled a counterclaim in nine paragraphs against 
the plaintlff, seeklng to recover damages for the alleged breach of several 
contracts for the sale and delivery of large quantities of glucose alleged to 
hâve been sold by the plaintifC to the défendant. The flrst paragraph allèges, 
in substance, that the plalntiff, by its written contract marked "Bxhlblt a," 
agreed to sell and dellver to the défendant 15 cars of glucose at the price of 
$1.17% per 100 pounds, whieh was to be shipped to and delivered at Evans- 
vlUe during February and March, 1894. That the glucose was to be of the 
klnd and quality described in the contract That 15 cars would be 750 bar- 
rels, amounting in welght to about 450,000 pounds. That during the month of 
April, 1894, the plalntlfC by Its verbal agreement, also by its written agree- 
ment, a copy of which Is flled, marked Exhibits "D" and "B," promised and 
agreed to extend the time for shipment of the remainder of said glucose on 
said contract. That thereupon the défendant dlrected the plaintlff to ship ail 
of the remainder of the glucose, which the plalntiff thereupon promised in 
writlng to do, a copy of which, marked "Exhibit E," is flled. That, in compL'- 
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ance wlth this promise, the plalntlff did ship a portion of the glucose, to wit, 
250 barrels. That subsequently, on August 11, 1894, the plalntlff refused to 
further comply wlth its contract, and refused to shIp any more glucose, leav- 
Ing due on said contract 500 barrels, amounting in welght to about 300,000 
pounds. That, by reason of the failure to deliver the glucose, the defendaût 
was compelled to go Into the market and buy enough to cover Its contract, 
and lost the différence In priée between the contract prlce and the value ai 
the tlme of the refusai, to wlt, Ç2,850. That the défendant was ready and 
willlng to reçoive ând pay for said glucose as fast as the same was shipped. 
That in said contract "mx." means mlxlng; "$1.17%" means $1.17^ per lOD 
pounds; "Shipment: Feby., March" means shlpments to be made during Feb- 
niary and March; "2/17" means second month, seventeenth day; "our guar- 
antee price" means that plaintiflf guaranties the price to défendant not to 
exceed the price stated in the contract, and that plalntlff will pay défendant 
any excess of prlce it may be compelled to pay In the market In case it Is 
compelled to go into the market to buy by reason of plalntWs failure to com- 
ply witb its contract That said terms and expressions are famillar to the 
trade, and thelr meaning weU understood. 
The exhlblts referred to are as follows: 

Exhlbit A. 

"2/17. 15 cars mx. glucose %X.Vtyk- 

"Our guarantee price. Shipment; Feby., March. 
"II. J. R. Peorla Grape Sugar Co." 

Exhlblt D. 

"Peorla, 111., Apr. 19th, 1894. 
"The Babeock Company, BvansvUle, Ind.— Gentlemen: Your letter regard- 
Ing past-due shlpments recelved, and contents noted. We will admit we sbould 
hâve notlfied you at the expiration of the contract that we should hâve a rlgbt 
to ship the gcods. When your Mr. Babeock was hère, the writer was not aware 
that the option was ont, supposlng you stlU had time to take them. The price 
of corn was advanced so sharply that it will be a dead loss for us to flU the 
order. At the same time, if you ^^ant the goods shipped, we wlU do so, but 
must hâve shipplng directions so as to ship them at our convenlence. Please 
instruct us how you want the goods, and oblige. 

"Yours, truly, B. F. E. 

"Peorla Grape Sugar Co." 

Exhibit B. 

"Peorla, 111., Aprll 23rd, 1894. 
"The Babeock Co., EvansvUle, Ind.— Gentlemen: Your letter of the 21st at 
hand, and note your instruction to ship you one car daily on your order of 
February 17th. The same bas had our attention, and the goods will go for- 
ward as instructed. 

"Yours, truly, Peorla Grape Sugar Co." 

The second paragraph does not differ from the ârst except in counting on 
a contract marked "Exhibit B." as follows: 

"April 5th. Peorla Grape Sugar Co. O. K. 

"10 cars mxg. glucose Ç1.25 

"Aprll & May dellvery. Price guaranteed, etc. L. J. R." 

The third paragraph does not differ from the flrst except in counting on a 
contract marked "Exhibit C," as follows: 

"Peorla Grape Sugar Co. 

"20 cars mx. glucose $1.50, less frt 

"June, July shipment, buyer's option. Usual guarantee prlce, etc. 

"Apr. 24th. L. J. Reynolds." 

The fourth, flfth, and slxtb paragraphs count upon the same Instrmnents 
set fortb as exhlblts In the flrst, second, and thlrd paragraphs. The seventh, 
eighth, and nlnth paragraphs count upon the same exhlblts as embodylng the 
eontracts the breaches of which glve rise to the damages sued for. It is 
furtber alleged that the plalntlff subsequently sent by mail to the défendant 
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three printed memoranda, substantially alike, whlch are flled as exhlbits. 
Then eaoh paragraph proceeds as follows: "But If It should be held tliat the 
mémorandum which la flled marked 'Exhlbit F' formed a part and parcel of 
the eontract, and that the terms therein stated were a part of the terms of the 
contract between the parties, yet, In either event, the défendant says that the 
plaintiflf bas falled and refused to carry out the terms of Its contracts in thls, 
that It bas fàiled and refused to ship 500 barrels of the glucose described In 
sald contract." The exhlbits last referred to are not copiée, foi- the reason that 
they cannot be regarded as the basls of the causes of action in either the sev- 
enth, eighth, or nintb paragraphs of the counterclalm. The plaintlfE bas 
Interposed a demurrer to each paragraph of the counterclaim. 

J. E. Williamson, for plaintifE. 
J. T. Walker, for défendant 

BAKER, District Judge (after stating the facts). The statute of 
frauds of this state is as follows: 

"No contract for the sale of any goods, for the prlce of fifty dollars or more, 
shall be valld, unless the purchaser shall receive part of such property, or 
shall glve something in earnest to bind the bargain, or In part payment, or 
unless some note or mémorandum in -wrlting of the bargain be made and 
slgned by the party to be charged thereby, or by some person thereunto by 
bim lawfuUy authorized." 3 Burns' Ind. ReT. St § 6635 (Rev. St 1881, § 
4910). 

The goods agreed to be sold, as disclosed in each paragraph of 
the counterclaim, largely exceed the price of $50. The sole con- 
tract of sale exhibited in each paragraph of the counterclaim is 
evidenced by the writings copied in the foregoing statement of the 
case. The défendant doea not count upon a verbal contract of sale, 
coupled with a delivery to and acceptance by the purchaser of a 
part of the property, nor upon part payment, nor upon the giving 
of something of value in earnest to bind the bargain. The right to 
recover damages for failure to deliver the property mentioned in 
each paragraph of the counterclaim rests solely upon the written 
instruments upon which the several causes of counterclaim are 
bottomed. The right of the défendant to recover damages is 
grounded upon the validity of the contracts evidenced by the notes 
or memoranda in writing of the bargain. The note or mémoran- 
dum in writing of the bargain, when relied upon as the foundation 
of a right to recover damages for failure to deliver the property, 
must disclose with substantial accuracy every fact material to 
constitute a contract of bargain and sale. It is, therefore, essen- 
tial that such a note or mémorandum shall contain within itself a 
description of the property agreed to be sold, by which it can be 
known or identified, of the price to be paid for it, of the party who 
sells it, and of the party who buys it. It is settled to be indis- 
pensable that the written mémorandum should show, not only 
who is the person to be charged, but also who is the party in whose 
favor he is charged. The name of the party to be charged is re- 
quired by the statute to be signed, so that there can be no question 
of the necessity of his name in the writing. But the authorities 
hâve equally established that the name, or a suflacient description, 
of the other party is indispensable, because without it no contract 
is shown, inasmuch as a stipulation or promise by one does not 
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bind him, saye only to the person to whom the promise was made, 
and, nntil that person's name is shown, it is impossible to say that 
the writing contains a mémorandum of the bargain. In Grafton v. 
Cummings, 99 U. S. 100, 107, it appeared that the purchaser of prop- 
erty at auction signed an agreement which did not mention the 
name of the seller. The court, speaking by Mr. Justice Miller, say : 

"The statute not only requires that the agreement on whlch the action Is 
brought, or some mémorandum thereof, shall be signed by the party to be 
chargea, but that the agreement or mémorandum shall be In writing. In an 
agreement of sale there ean be no contract without both a vendor and s 
vendee. There can be no purchase without a seller. There must be a suï- 
ficlent description of the thlng sold and of the priée to be pald for It It Is, 
therefore, an essential élément of a contract In writing that it shall contaln 
within itself a description of the thing sold, by whleh It can be known or 
Identifled, of the price to be paid for it, of the party who sells It, and the 
party who buys It * • • The name of the rendor, or some désignation of 
him which could be recognlzed without paroi proof eztraneous to the Instru- 
ment, was an essential part of that instrument to its valldlty." 

In Sanborn v. Flagler, 9 Allen, 474, the contract was to deliver to 
plaintiff certain iron. Bigelow, O. J., said : 

"It Is urged that the paper does not disclose which of the parties Is the 
purchaser and which Is the seller, and that no purchaser Is in fact named In 
the paper. This would be a fatal objection, If well founded. There can be 
no valid mémorandum of a contract which does not show who are the con- 
tracting parties." 

In the case of Ridgway v. Ingram, 50 Ind. 145, the requisites of 
the note or mémorandum in writing referred to in the statute of 
frauds were considered by the court, and it was there said by 
Wooden, J., in delÎTering tiie opinion of the court, that — 

"A mémorandum, in order to be sufficient within the statute, must state the 
contract wlth such reasonable certainty that Its terms may be understood f rom 
the writing Itself, without recourse to paroi proof." 

The case of Lee v. Hills, 66 Ind. 475, involved a counterclaim 
founded upon a mémorandum in writing. The counterclaim was 
for the recovery of damages for the failure to deliver certain Per- 
sonal property sold by the plaintiff to the défendant It was al- 
leged that by the mutual mistake of the parties, the word "sold" 
was omitted from before the name of the counterclaimant. It was 
held that the mémorandum, the word "sold" being omitted, was not 
a note or mémorandum in writing of the bargain within the mean- 
ing of the statute of frauds, and that paroi évidence was not ad- 
missible to supply the omitted word in the mémorandum. The 
case of Wilstach v. Heyd, 122 Ind. 574, 23 N. E. 963, was an action 
to recover damages for the alleged breach of a contract for the sale 
of a lot evidenced by a mémorandum in writing. The mémoran- 
dum of sale was as follows: 
«Ç200. New Albany, April 23d, 1887. 

"Recelved of J. B. Wilstach two hundred dollars as part purchase money 
of a lot at $2,560. Balance twenty-three hundred and sixty dollars. 

"Geo. Heyd, Admr. Est Jacob Heyd." 

And there were indorsed on the reverse si de thèse words: "The 
lot No. 14 Ekin Ave." It was held that the mémorandum was in- 
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sufflcient to support an action for damages for its breach, and that 
the words indorsed on the reverse side were insufacient to help 
it out It was said that the words indorsed on the reverse side 
of the mémorandum could not be regarded as a part of it because 
there was nothing in the mémorandum referring to them. And it 
was further said that, even if thèse words were read into the mém- 
orandum, the description of the lot was insuflficient, inasmuch as it 
would require the aid of paroi proof to identify it 

The note or mémorandum counted on in each paragraph of the 
counterclaim is insuiHcient to sustain an action for its breach. It 
does not disclose the name of the purchaser, and there is nothing in 
either of the letters copied in the statement which can aid its in- 
sufiSciency. The description of the property is clearly insufQ- 
cient. What shall be held to constitute a car of glucose can only 
be ascertained by paroi proof. And the admission of such proof 
would most likely resuit in establishing a contract at variance with 
the understanding of one or the other of the contracting parties. 
Until the quantity or amount constituting a car load has been 
mutually agreed upon, the minds of the parties hâve not met on 
one of the most important terms of the bargain. The contract 
is so indeflnite in this particular that it is incapable of enforce- 
ment. For the court to hear proof, and adjudge that the parties 
agreed upon 50 barrels of glucose as a car load, would be to permit 
a material part of the contract to be proved by paroi évidence 
dehors the contract. And the price to be paid for the glucose is 
equally uncertain. Whetlier the parties understood that the price 
to be paid was f 1.17| per 100 pounds, as alleged, or whether it was 
to be $1.17^ per gallon, is not disclosed by the contract. The 
understanding of the parties, whatever it was in this regard, rests 
in paroi. Each mémorandum discloses the name of the seller, but 
it fails to disclose the name of the purchaser, the amount of prop- 
erty to be sold and delivered, or the price to be paid therefor. 
They must be held invalid as contracts for whose breach damages 
may be recovered. Let the demurrer be sustained. 



CLARK THRBAD 00. v. ARMITAGB, 
(Circuit Court, S. D. New York. May 22, 1895.) 

1. Unfaib Compétition — Praud of Plaintiff. 

Fraud, such as to disentltle a plaintlfC to relief against unfalr compéti- 
tion in iis business, eannot be predicated of statements which, owlag to 
the brevlty required by the limited space of a label, are not minutely ac- 
curate; nor of the use on two classes of goods of labels which might be 
mistaken for each other, the statements on both belng true; nor of the 
use, to a limited extent, of the name of a flrm to whlcb the plaintift be- 
Ueved itself to hâve succeeded; nor of the use of "trade talk" In ad- 
yertisements. 

2. SaME — CORPOBATB NAME — ESTOPPEL. 

Défendant was incorporated as the William Clark Thread Company. 
Plalntiff, the Clark Thread Company, objected to this name; and, at the 
suggestion of Its managing director and treasurer, defendant's name was 
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changea to the William Clark Company. Eeld, that plalntifl was estopped 
to object afterwards to the use by défendant of the amended name. 

& 8amb— Imitation of Labels. 

Plaintiff had estàblished, by a long course of successful dealing, a high 
réputation and extensive market for the thread manufactured and sold 
by it, whlch was known as "Clark's Thread," and was put up on spools 
each bearlng a round label, wlth the name "Clark's" In the upper part of 
the circle, the words "Spool Cotton" In the lower part, and the letters 
"O. N. T.," separated by perlods, horizontally across the middle. De- 
fendant, Immediately after its incorporation, began the manufacture of 
thread, which it put up on spools with a label In ail respects llke plaln- 
tifiTs, except that It bore the letters "N-B-W," separated by hyphens. In 
place of the letters on plalntlff's labels. Beld, that defendant's label was 
calculated to croate confusion and misunderstanding, and that plaintiff 
was entltled to an Injunctlon restrainlhg the défendant from using the 
Word "Clark" or "Clark's" In connection wlth thread manufactured by the 
William Clark Company. 

4. Samb — Use op Name. 

ffeld, further, that plalntiff's right was not Impalred by the fact that 
another manufacturer, whose goods came Uttle into compétition wlth plaln- 
tifC's, had long used the name "Clark's" In connection with thread, with 
plaintift's assent 

This was a suit by the Clark Thread Company against Herbert 
a. Armitage to restrain the use of a label. The cause was heard 
on the pleadings and proof s. 

Eowland Cox and Charles B. Meyer, for complainant 
C. E. Mitchell and H. D. Donnelly, for défendant 

COXE, District Judge. This action is brought to restrain un- 
fair compétition in trade. Both parties are dealers in spool cotton. 
The complainant is a New Jersey corporation created in 1865 and 
engaged in the manufacture and sale of "Clark's O. N. T. Spool Cot- 
ton." The défendant is the manager of the William Clark Company 
which is aiso a New Jersey corporation organized in May, 1891, for 
the purpose of manufacturing and selling thread. It t)egan the 
sale of its product in October, 1892, under the name of "Clark's 
N-E-W-Spool Cotton." It is conceded that the case is to proceed 
upon the same principles of law as if the William Clark Company 
were the défendant. The contention on the part of the complain- 
ant is that the defendant's cotton is put up and advertised so that 
purchasers are led to believe that they are buying a new brand 
of the complainant's cotton. In other words, the allégation is 
that the public believes it is purchasing a new brand of an old and 
well-known manufacturer whose réputation is ârmly estàblished by 
30 years of honest endeavor, and not the untried product of an un- 
known corporation with no years, no history and no good will 
behind it. The complainant prays for an injunction restraining 
the défendant from using the name of "The William Clark Com- 
pany," or "Clark," or "Clark's N-E-W-" in connection with spool 
cotton. The défenses are first, that the complainant is guilty of 
fraud and misrepresentation in advertising its goods and is, there- 
fore, entitled to no relief in a court of equity. Second. The William 
Clark Company was named after its principal incorporator who had 
a right to give his name to the company. Its use in the trade is, 
v.b7F.no,7 — 57 
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therefore, propef and lawful. Third. The complainant is estopped 
from attémpting to enjoin the corporate name for the reason that 
its pflflcers a,nd agents not only acquiesced in the name but even 
suggested it Pourth. The name "Olark," in connection with thread, 
does not belong exclusively to complainant, but for years had been 
used by persons named Clark to designate their goods. Fifth. 
The proof fail^ to estàblish a case of unîair compétition. 

It is thought that thé défendant bas not succeeded in proving the 
charge of false représentation. The code of morals by which the 
défendant seeks to test the complainant's acts is so strict that, if 
it were assented to, very few business houses which exploit their 
goods by advertising— certainly not the défendant hiniself — could 
escape condemnation. There are doubtless inaccuracies on some 
of the complainant's boxes and labels. Information is omitted 
which might hâve been supplied and assertions are made which, 
possibly, may convey erroneous impressions. It must be remem- 
bered, however, that the complainant was limited as to space. 
Epigrammatical expressions were unavoidable. When one's state- 
ments are conflned to the end of a spool it is necessary to be con- 
cise. A box cover is not a favorable place on which to trace a 
pedigree. It is said that there was suppressio veri, if not actual 
falsehood, in the statement on some of the boxes, "Manufactory es- 
tablished in 1812." If the complainant had been in a position to 
relate the détails of its genealogy it is possible that a more accurate 
idea might hâve been conveyed. Such a history, in the actual 
environment, was out of the question. The statement as it was in- 
tended to be understood, and doubtless was understood, is sufiS- 
ciently accurate. A merchant, occupying a modem building in 
which his customers are heated by steam, lighted by electricity and 
hoisted and dropped through many stories in express elevators, 
might truthfully place upon the granité arch over his door "Estab- 
lished in 1800." No one would understand this statement literally ; 
no one would for a moment believe that the cloud-piercing struc- 
ture before him was built in 1800, or that the merchant, or any of 
his assistants, were doing business there or elsewhere nearly a 
century ago. The idea conveyed would be that somewhere and 
by some one a business was established in 1800 and that the mer- 
chant in question had succeeded to its good will. So, when the 
complainant placed upon its boxes, "Manufactory established in 
1812," a customer, if he attached any importance at ail to the state- 
ment, would probably conclude that complainant had succeeded in 
some way to the rights of those who began making thread in 1812, 
and so it had. He would hardly imagine that complainant was 
making thread in an antiquated building erected three-quarters of 
a century ago. If he did entertain this notion he would probably 
conclude to purchase his thread elsewhere. So, too, it is impossible 
to predicate fraud of the use of the black and gold label on the 
three-cord cotton. Complainant uses a black and gold label on its 
six-cord thread and the label contains the words "Six Cord " On 
the three-cord cotton, of which a relatively insigniflcant amount is 
made, the words "Six Cord" are omitted. The argument is that 
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thé public, having been accustomed to see a similar label on six- 
cord thread, will suppose that the three-cord cotton is six-cord 
eotton, although there is no statement to that effect upon the label. 
This will not do. A party cannot be charged with fraud in mak- 
ing a false statement as to part of his goods when the proof is that 
the statement is made regarding other goods as to which it is abso- 
lutely true. 

The complainant is also accused of fraud because years ago, to a 
very limited extent, it put up and sold cotton on black spools with 
the name of "J. & J. Clark & Co., Paisley," on the box cover, indicat- 
ing that it was manufactured by that flrm at Paisley, Scotland. 
Only one box of this thread was found and introduced in eyidence, 
the complainant admitting that it and similar boxes were at one time 
put up and sold by it. There is testimony to show that in former 
years thread was sent hère by the Paisley flrm in an unbleached con- 
dition and was bleached and spooled by the complainant This 
"Blackwood" thread constituted such an insignificant part of the 
complainant's business that it is impossible to assume that anything 
was done malo animo regarding it If the complainant believed that 
it was the legitimate successor of J. & J. Clark & Co. in this coun- 
try, and the thread was made, though not completed for the market, 
at Paisley, it is difflcult to see how the complainant is guilty of 
fraud in this connection. Fraud cannot be presumed. The ques- 
tion is not what was the technical, légal effect of ail the transfers 
and changes in the business of the varions Arma and corporations, 
but what the complainant believed, and had a right to believe, regard- 
ing them. If its ofiBcers asserted only what they honestly believed 
to be true, with no intent to mislead the public, there is no fraud. 
So far as the court is able to understand the complicated history of 
the succession from the old Paisley flrm, it is thought that no ma- 
terial statement made by the complainant is unfounded. But even 
though the complainant took too sanguine a view as to its derivative 
rights, it cannot be convicted of fràud if it honestly believed that 
it possessed them. The court undersfands that the complainant 
bas noue of the "Blackwood" thread on hand and discontinued its 
Baie some time prior to the commencement of this action. 

Again, the complainant is charged with fraud in saying that its 
thread is "sold everywhere." No sane man would understand this 
literally. If "everywhere" when so used is synonymous with "the 
earth," the complainant can be convicted of falsehood by proof that 
Clark's thread is unknown in Tasmania or Siam. The statement is 
on a par with the equally modest suggestion of the défendant that 
his thread is "the latest and the best." This harmless exaggeration 
is understood and discounted by ail. It is not fraud, but merely 
"trade talk." No one is deceived. No one is injured, 

It is unnecessary to pursue this subject further. Ail of the al- 
leged f rauds can be explained upon a theory compatible with honesty. 
Some of the most serions accusations relate to représentations which 
were discontinued long before the commencement of this action and 
had référence to- matters so trivial as to preclude absolutely the 
idea of fraud. One who is honest as to millions is not likely to 
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develop iato a petty thief. If the statements complained of Ixad 
been made animo furandi, it is hardly possible that they would hâve 
been confined to a part of the business so inflnitesimal. In short, 
the record fails to show any motive for the alleged false statements. 
There is no proof that any one ever was def rauded and it is impossible 
to perceive how any one could be def rauded thereby. 

The defendant's company was flrst incorporated as "The William 
Clark Thread Company" on the 7th of May, 1891. The complainant 
objected to this name and an interview took place between the offl- 
oers of the two companies for the purpose of arranging the difiSculty. 
At the suggestion of the complainant's managing director and treas- 
urer the corporate name was changed by striking ont the word 
"Thread," leaving it as it is to-day, "The William Clark Company." 
This is sworn to by two witnesses and is denied by the complainant 
only in the most gênerai way, if at ail. Witnesses who were prés- 
ent at the interview in the interests of the complainant were not 
called to contradict the testimony. The weight of évidence and 
the presumptions from the complainant's silence are ail overwhelm- 
ingly to the effect that the complainant consented to the use of the 
présent corporate name. This must be regarded as an established 
fact. Corporations usually act through agents. The treasurer rep- 
resented the complainant upon this occasion. The interview was 
an oflQcial one, no resolution of the board of directors was necessary. 
The complainant, through its treasurer, having induced the William 
Clark Company to strike out the word "Thread" from its corporate 
name and adopt its présent name, cannot be heard to complain. 
Harmony was purchased on the part of the defendant's company by 
adopting the complainant's suggestion. Complainant should not be 
permitted now to repudiateits own terms of peace andpunishthe de- 
fendant for using a name which was agreed upon as unobjectionable. 
Had the William Clark Company supposed that its agents could be 
attacked for using its présent name it might hâve preferred, for the 
sake of peace, to change it still further, or to retire altogether rather 
than face an expensive litigation. It had a right to assume that 
ail disagreement regarding its name was settled forever. Having 
made a treaty of peace the parties must be held to its stipulations. 

The complainant has built up a splendid business. For 30 years it 
has been engaged in making thread in this country. Its thread is 
universally recognized as an honest and reliable product It is so 
firmly established in certain sections that it practically has a monop- 
oly. "Clark's thread" is sought for and used to the exclusion of ail 
other brands. The demand is for the complainant's thread, and, 
though other thread is used to a limited extent, it is not too much to 
say that in certain localities the market belongs to the complainant 
It has taken capital, industry and years of arduous endeavor to pro- 
duce this resuit. If the complainant had not dealt honestly with the 
public it would not be in this position to-day. Its success is due to 
the fact that for a génération it has furnished an article in which the 
people had faith. This good will is the complainant's Inheritance 
and its property. It is as much a part of its assets as its mill or its 
counting house. No one has a right to destroy it except by fair and 
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honest compétition. No other manufacturer haa a right to take 
away the complainant's customers by induclng them to believe that 
they are purchasing the complainant's goods. 

The défendant corporation began doing business in the autumn of 
1892. When this suit was commenced, in January, 1893, it had 
been selling its product less than four months; it had at that time 
no past and no good will; it entered the âeld as a new corner with 
its fortune to make; its thread was unknown and nntried; the 
public verdict had not been rendered. Undoubtedly the défendant 
was at liberty to use ail legitimate means to gain popularity for this 
thread, but it is equally true that he was not permitted to trade 
upon the complainant's réputation and induce people to b'elieve that 
his thread was a new brand emanating from the Glark Thread 
Company; concealing the fact that it was an entirely new thread, 
the product of a corporation which had not been six months in 
operative existence. The defendant's company was not entitled to 
warm itself into being in the sunlight of the complainant's réputa- 
tion. The chief incorporator was William Clark. He was at lib- 
erty to avail himself of whatever réputation he had gained as a 
thread maker while in the employ of the complainant, but it was 
unlawful for him so to act that the public was deceived as to the 
true condition of aflfairs. That a party bas a right to use his sur- 
name honestly is clearly established, but in the case of a corpora- 
tion there is no such thing as a surname or a Christian name. Had 
William Clark been doing business as an individual the presump- 
tion of unfair compétition would be more difficult to draw. When, 
however, he gives his name to a corporation, an act of doubtful 
propriety, but for complainant's consent, and then, failing to use 
the corporate name, advertises his goods by a name used for 30 years 
to distinguish the complainant's goods, the motive can hardly be 
doubted. The defendant's company is an artiflcial person; its 
name is "The William Clark Company"; it bas no Christian 
name and no surname; its name is not "Clark," or "Clark's;" it 
began its existence in May, 1891. It is no answer to say that 
"Clark" is a part of its name; so are the letters O. N. T. If it were 
incorporated under the name of "The Clarkson Company" the 
argument would be equally available. The défendant cannot es 
cape the charge of unfair compétition by alleging that he is using 
the corporate name, for he is not. He is using complainant's trade 
name and the fact that complainant's trade name happens to be a 
part of the name of the corporation which he represents does not 
give him a right to use it. In short, to paraphrase the language of 
the court in Croft v. Day, 7 Beav. 84: "He has a right to carry on 
the business of a thread manufacturer honestly and fairly; he has 
a right to the use of his own name; I will not do anything to de- 
prive him of that or any other name calculated to benefit himself 
in an honest way; but I must prevent him from using It in such a 
way as to deceive and defraud the public." The complainant has a 
right to invoke the rule so plainly stated in Levy v. Walker, 10 Ch. 
Div. 447, and say to the défendant: "You must not use a name, 
whether fictitious or real — you must not use a description, whether 
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true or not, whîch is intended to represent, or calculated to repre- 
sent, to the world that your business is my business, and so, by 
fraudaient misstatement, deprive me of the profits of the business 
■which would otherwise corne to me," 

It would be a jejune and idle proceeding to comment upon the 
numerous authorities to which the attention of the court is called 
by counsel. In the récent case of Higgins Co. t. Higgins Soap Go., 
144 N. Y. 462, 39 K E. 490, the leading cases hâve been collected 
and the law applicable to this subject is clearly stated. The facts 
in that case are very similar to the facts hère. There being no 
proof that the plaintifif had consented to the défendantes corporate 
name, the court enjoined its use, thus going a step further than the 
court is required to go in the case at bar. The gênerai principles 
Of law as there enunciated may be considered as furnishing a rule 
for this case. 

The court cannot resist the conclusion that the public may be led 
to belle ve that the defendant's thread is the product of the old Com- 
pany; in other words, that it is "Clark's thread" as known in the 
market for so many years. The principal label adopted by the 
défendant, Which is used on the bottom of spools, on box covers 
and generally in the business, is calculated to induce purchasers 
to believe that defendant's thread is either the old thread under a 
new label, or a new and improved brand of the old thread. Com- 
pare this label with the principal label of complainant. The name 
"Clark's" appears on each printed in the same heavy Gothic type 
and occupies identically the same position in the upper half of the 
circle. The same is true of the words "Spool Cotton" in the lower 
half. Horizontally across the middle of the complainant's label 
are the letters O. N. T. separated by periods. They are white let- 
tèrs on a dark background. Horizontally across the middle of the 
defendant's label are the letters N-E-W- separated by hyphens. 
They are white letters on a dark background. That this would 
not mislead an expert or a wholesale dealer may as well be con- 
ceded, but it is equally true that it is calculated to deceive small 
buyers. Women who use thread are not apt to be critically ob- 
serving in such matters. Minute détails make small impression 
upon their minds. They remember the salient features, not the 
unimportant ones. They are the partisans of Clark or Coats or 
some other manufacturer, and when they visit the store of the 
retail dealer they call for their favorite thread. Is it not too plain 
to admit of serions doubt that a woman who had ail her life used 
the complainant's thread who shoald ask a salesman for a spool of 
"Clark's thread, No. 50," would receive the defendant's No. 50 and 
pay for it in perfect confidence that she was getting what she 
wanted? If she had a spool of 0. N. T. with her so that she could 
compare the labels the différences might attract her attention. If 
she followed the matter up and made inquiries she might learn 
the whole truth. But it is altogether likely that she would hâve 
no means of comparison, and if the différence in the label made 
any impression she would probably conclude that Clark had put 
a new brand of thread on the market That this label is calcu- 
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lated to create confusion and misunderstanding seems obvions on 
its face; that it and the other devices resorted to by the défend- 
ant hâve produced confusion is abundantly proved by the testi- 
mony. Those who read this record impartially must, it seems to 
the court, be impressed with the idea that the defendant's company 
has reaped an unfair advantage by the use of the name "Clark." 
If the chief incorporator had been named William Thompson in- 
stead of William Clark, and the thread had been put upon the 
market as "Thompson's" instead of "Clark's," is it fair to suppose 
that it Tvould hâve made such headway in complainant's territory 
and among its old customers? William Thompson might hâve 
been as accomplished a thread maker as William Clark, but the 
public, never having beard of Thompson's thread, would look on 
it as an interloper and handle it with caution. "Clark's thread," 
on thei contrary, needed no introduction, the public knew ail about it. 
There is no doubt about the rule of law applicable to this branch 
of the case. The senior counsel for the défendant states the rule 
as the court understands it to ba After arguing that the William 
Clark Company is justified in using its corporate name he says: 

"This being the case it foUows that it can use its own name upon Its own 
goods provided it does not accompany them with slmulatlve indicia calculated 
and intended to create the impression tliat goods of its manufacture are the 
complainant's goods. * * * Of course, I concède that the name, however 
legitimately worn, cannot be accompanied with simulative indicia, Intended 
to enable the défendant to palm ofC Its goods as the plaintlfC's." 

A gain he says: 

"The question hère presented to your honor is a pure question of fact That 
question is, has this plaintiff shown that the expression 'Clarli's Spool Cotton' 
points so distinctively in the public mind to the plaintifC, as distinguistted 
from ail others, that its use necessarily and per se is an invasion of its 
rlghtsî" 

Although the évidence may not enable the court to say that the 
expression points distinctively to the complainant, it is thought that 
the évidence does show that the use of the expression in the manner 
adopted by the défendant is an invasion of the complainant's rights. 
We are dealing now with the rights of thèse parties as they existed 
at the commencement of this action. There was a time when 
"Clark's thread" had no well-defined secondary meaning. So many 
Clarks were engaged in the business that the expression in question 
did not convey any deflnite impression to the mind. Times bave 
changed since then. Long before the commencement of this suit 
the business of the complainant had increased enormously. Others 
had been absorbed or discontinued business, so that when this action 
was commenced the complainant so dominated and controlled the 
market that "Clark's thread" was synonymous with complainant's 
thread in certain localities, and was understood at ail times by a 
majority of people to relate to complainant's thread. 

The chief exception is the "Mile-End Cotton." The manufacturera 
of that brand had as good if not a better right than the complainant 
to use the expression referred to, but their product is made to a com- 
paratively limited extent and in some localities is almost unknown. 
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Certainly it is fair to say that the two concerns practically divided 
the market for "Clark's thread" between them. The business was 
80 arranged and systematized that there was no clashing. For some 
time prior tô 1892 the expression in question meant either the com- 
plainant's thread, or the "Mile-End" thread, but generally the com- 
plainant's. It seems to be tacitly admitted that if the complainant 
at the commencement of the action had the sole right to use the ex- 
pression "Clark's thread," so that it had acquired a secondary mean- 
ing in connection with complainant's thread alone, that its use by 
the défendant should be restrained. The argument is that this right 
is lost because the complainant did not possess it exclusively; that 
because the "Mile-End" Clarks hâve a right to use the expression ail 
other Clarks hâve an equal right The court does not so understand 
the law. , The contrary is, it is thought, asserted by the following 
authoritiéè: Newman t. Alrord, 51 N. Y. 189, 195; Williajn Bogera 
Manuf'g Go. v. Rogers & Spurr Manufg Co., 11 Fed. 495; Croft 
T. Day, 7 Beav. 88. It is true that thèse cases are not precisely 
similar, on the facts, to the case at bar. No two cases are exaçtly 
alike. It is always possible to distinguish. The effort, however, 
in thèse and similar cases is to axrive at justice. The broad prin- 
ciple underlying them ail is that property shall be protected from 
unlawful assaults. That where a party has for long years adver- 
tised his goods by a certain name so that they are distinguished 
in the market by that name the court will not permit a newcomer, 
by assuming that name, to destroy or impair an established busi- 
ness even though others may hâve acquired the right to use the 
name legitimately. A., who has a right to a trade name, may 
prevent C, who has no right, from using it even though B., who 
has an equal right with A., does not object to the use by C. One 
who has an interest in the préserve can without the co-operation of 
his cotenant, punish the common poacher. 

It follows that the complainant is entitled to a decree for an in- 
junction restralning the défendant from using the word "Clark," or 
"Clark's" in connection with tJie thread manufactured by "The Wil- 
liam Clark Company." Of course the court does not intend to inti- 
mate that the défendant may not use the corporate name of said 
Company in any way he may désire, provided it is not printed in such 
a manner as to be a practical violation of the injunction against the 
use of the word "Clark." The letters N. E. W. are chiefly mis- 
chievous in connection with the word "Clark's"; their use at this 
time need not be restrained. As the complainant has succeeded 
only in part it should not recover costs. 



HARPER et al. v. RANOUS. 

(Circuit Court, S. D. New York. May 7, 1895.) 

OoPTBiaHT— Infringbment— Dramatizbd Novel. 

Under the act of March 3, 1891, amending Rev. St | 4952, so as to glve 
to autliors or their assigns the exclusive right to dramatize and translate 
thelr copyrighted works, the owner of the copyright of a novel is entitled 
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to an injonction agatnst the public production of a play or draina which 
présents ctiaracters, plot, Incidenta, dramatlc situations, and dialogues ap- 
propriated from the novel. 
i. Samb— Namb of Novkl. 

The owner of thie copyright of th.e novel "Trilby" is not entitled to 
protection against the use of that name in connection with a dramatlc 
composition which does not présent any scènes, plot, or dialogue imltated 
or adapted from the novel; for it is the name in connection with the 
novel, and not the name alone, which the copyright proteets. 

This was a suit by John W. Harper and others against William V. 
Ranous for infringement of tlie copyright of the novel "Trilby." 
Gomplainants moved for a preliminary injunction. 

A. J. Dittenhoefer and George L. Rives, for complainants. 
John J. Thomasaon, for défendant 

LACOMBE, Circuit Judge. The act of March S, 1891 (26 Stat 
1106), amends section 4952 of the United States Revised Statues so 
that it now contains this provision: "Authors or their assigns shall 
hâve the exclusive right to dramatize and translate ail of their works 
for which copyright shall hâve been obtained under the laws of the 
United States." Complainants' title to the copyright of the novel 
"Trilby," as set forth in the bill, is not seriously disputed; and the 
affldavits show quite plainly that defendant's drama or play called 
"Trilby" présents characters, plot, incidents, dramatic situations, 
and dialogue appropriated from the novel thus copyrighted. Com- 
plainants may take an injunction pendente lite restraining the de- 
fendant, his agents and servants, from producing or publicly per- 
forming any play or drama presenting the scènes, incidents, plot, or 
dialogue of the said novel, "Trilby," or any substantial part there- 
of, or any simulated or colorable imitation or adaptation thereof. 
The application, however, for an injunction against the mère use 
of the name "Trilby" as the title of any dramatic composition which 
does not présent such scènes, incidents, plot, or dialogue, or simu- 
lated or colorable imitation or adaptation thereof, is denied. It 
is the name in connection with the novel, not the name alone, which 
the copyright law proteets. 



OLIVBE DITSON OO. v. LITTLETON et aL 

(Circuit Court of Appeals, First Circuit April 25, 1895.) 

No. 111. 

OOFTBIGHT— MUSICAI, COMPOSITIONS— MANUFACTURE IN UNITED StATBS. 

The provlso In section 8 of the copyright act of Marcb 3, 1891, that 
"In the case of a boolî, photograph, chromo, or Uthograph," the two 
copies requlred to be delivered to the librarlan of oongress shall be 
manufactured In this countiy, does not Include mère musical compositions 
though publlshed In book form, or made by lithographie process. 62 Fed. 
597, affirmed. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Massachusetts. 
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Thîs was a suit in equity by Alfred H. littleton and others against 
the Oliver Ditson Company for inf ringement of the copyright on three 
musical compositions, two of which are in the form of sheet music, 
and one (a cantata) consists of some 90 pages of music bound together 
in book form, and with a paper coyer. Two of thèse pièces were 
printed from électrotype plates, and one from stone, by the litho- 
graphie prooess. An injunction was granted by the circuit court, 
after delivering an opinion, which is reported in 62 Fed. 597. The 
défendant appeals. 

Linus M. Ohild and Causten Browne, for appellant 
Lauriston L. Scaife, for appellees. 

Before PUTNAM, Circuit Judge, and WEBB and ALDBICH, Dis- 
trict Judges. 

PER CURIAM. We are satisfled with the conclusion of the cir- 
cuit court in this case, and adopt the opinion of the learned judge 
of that court, except that we do not deem it necessary to investigate 
the history of the Mil which resulted in the copyright statute of 
March 3, 1891 (26 Stat 1106), in question, or to détermine how far 
that history is pertinent to the construction of the act. The case 
deals with eopyrighted matters alone, which are only the musical 
parts, or notations, of complainants' publications. We are not called 
on to consider a cage in which more than the notation is covered by 
a copyright. That musical compositions, as such, differ, in the riew 
of the copyright law, from books, as such, necessarily foUows from 
the fact that when musical compositions wereflrst made copyrightable 
the penalty for Infringing was made expressly and distinctively other 
than that for iûfringing the eopyrighted book. Act Feb. 3, 1831 (4 
Stat 437, 438, §§ 6, 7). And it so stands in the présent statute. Act 
March 3, 1891 (26 Stat. 1109, §§ 7, 8). There are other particulars 
in which the statutes make the same distinction, but in this one the 
resuit is unavoidable. What were eopyrighted hère were clearly 
musical compositions, and nothing else, and the distinction thus made 
by thèse pénal provisions cannot be maintained unless the resuit 
reached by the circuit court is accepted. The word "lithograph," 
fonnd in the proviso in section 3 of the statute under considération, 
represents only a subdivision of the matters embraced in the word 
"print," in the same section, which gets its meaning and limitation, 
for the purpoSes of this statute, from its immédiate association with 
the words "engraving, eut." This is emphasized by the third section 
of the act of June 18, 1874 (18,Çtat. 78), which expressly limits the 
word to pictorial illustrations, or works connected with the âne arts. 
Moreover, the introduction of the proviso by thè words "in the case" 
cônstitutes, a législative sélection from what précèdes it, and shows 
that the qualifying éfEect of the proviso was infended to be limited 
to a part only of the things named in the body of the section. Thèse 
words necessarily make the whole section in pari materia. It is 
true that in some parts of the statutes the words "book," "print," 
and "musical composition," refer to the intellectual conception as the 
essential élément, and in other parts may refer more particularly to 
the material form in which it is expressed; but nowhere does either 



CONSOLIDATED ELECTRIC MANUf'g CO. V. HOLTZEB. 907 

élément exclusively exist, becanse no întellectual conception i» copy- 
rightable until it bas taken material shape. Therefore, there is 
no reason for holding that the use of the words "book, pbotograph, 
chromo, or lithograph," in the proviso, involves a departure from the 
distinctive idea appertaining to either in other parts of the statutes 
touching the subject-matter of copyright If the statutea were of 
doubtful meaning, the history of the bill, the omission of the words 
"dramatic composition" from some of the provisions of the statutes, 
the contemporaneons construction by the departments or offlcers of 
the United States, and perhaps other propositions urged upon either 
side, might bave weight; but, in a case so clear as the one at bar, 
we do not deem it necessary to invoke such aids, or to note the con- 
ditions or limitations under which such considérations should weigh 
in the interprétation of doubtful statutory provisions. The decree 
of the circuit court ia afflrmed. 



CONSOLIDATED ELECTRIC MANUF'G CO. et al. ▼. HOLTZBE. 

(Circuit Court of Appeals, First Circuit April 16, 1895.) 

No. 123. 

1. Pathnts— What Coiîstitutes Patentable Invention. 

The right to Improve on prlor devices by making solid castings in lieu 
of constructions of attactied parts Is so common and universal in the 
arts that the burden rests upon any one claiming patentability for euch 
an improvement to show especlal reasons in support of his claim. 

8. Same— Commercial Success. 

That the patented article is a commercial success, and rapidly super- 
sedes others of its gênerai type, are considérations which are to be 
applied with caution, and only in doubtful cases, turning on questions 
of utility or Invention. Clin v. Timlien, 15 Sup. Ct. 49, 1.55 U. S. 141, 
and De Loriea v. Whitney, 11 C. C. A. 355, 63 Fed. 611, followed, and 
Watson v. Stevems, 2 0. C. A. 500, 51 Fed. 757, distinguished. 

8. Same — "New Kesults. " 

On the question of the patentability of an improvement in galvanlc 
batteries, consisting in casting the cover, cup, and lip in one solid pièce, 
instead of using several pièces secured together, no weight is to be 
.attached to the alleged achievement of new résulta, consisting In the 
avoidance of the résistance encoimtered by electricity in passing Joints, 
and In preventing the weakening efCect of the corrosive liquid upon 
the Joints themselves, for thèse results are the same that are achieved 
in ail the arts uslng corrosive liquids when metallic and other Joints 
are dlspensed with. 

4 Same— Galvanic Battbkiks. 

The Holtzer patent (No. 327,878) for an improvement in galvanlc bat- 
teries held void for want of Invention. 60. Fed. 748, reversed. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Massachusetts. 

This was a bill by Charles W. Holtzer against the Consolidated 
Electric Manufacturing Company and William Rotch and Charles 
G. Winter, its président and treasurer, respectively, for alleged in- 
fringement of letters patent No. 327,878, issued October 6, 1885, 
to Charles W. Holtzer, for an improvement in galvanic batteries. 
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The circuit court rendered a decree for complainant 60 Fed. 748. 
Défendants appeal. 

Anthony Pollok and Philip Manro, for appellantsi 
Frederick P. Fish and W. K. Richardson, for appellee. 

Before PUTNAM, Circuit Judge, and NELSON and WEBB, Dis- 
trict Judgea. 

PUTNAM, Circuit Judge. The first daim covers, in an electrio 
battery, a négative électrode, including cup, cover, and lip, cast solid, 
with an opening in the cover for the positive électrode. The phrase- 
ology of this claim is too clear to be limited to any spécial material 
as the constituent élément of the négative électrode, so that the de- 
vice of the appellant (défendant below) infringes, notwithstanding 
its cup is formed of a simple carbon, and not of agglomerate ma- 
terial. The second claim is like the flrst, except that it limits the 
inclosure of the battery to a glass jar, and adds the éléments of an 
insulating bushing surrounding the opening in the cover. The only 
advance alleged to be covered by either claim is in the fact that 
the cover, cup, and lip are cast solid, instead of being made of several 
parts soldered together, or otherwise secured to each other. There 
is no question on the score of utility, and a cup cast solid with a 
cover and lip was novel in connection with an electric battery. 
Therefore, the only issue is whether the device in suit contains 
invention, within the meaning of the statutes touching patents for 
mechanical devices. 

The right to improve on prior devices by making solid castings 
in lieu of constructions of attached parts is so universal in the arts 
as to hâve become a common one, so that the burden rests on any 
one who sets up this improvement, in any particular instance, as 
patentable, to show especial reasons to support his claim. Liver- 
more, the complainant's expert, states that he does not know that 
any one of the features of complainant's device was of "substantial 
novelty," but that, so far as he knew, a battery containing ail thèse 
features was new. This covers only the matter of mère novelty ; and 
so much as this may be said of any combination in any of the arts 
in which, for the flrst time, two or more parts are cast as one. The 
complainant relies on the rule applied by this court in Watson v. 
Stevens, 2 0. 0. A. 500, 51 Fed. 757, 760, 761, and claims that 
prior workers in this art had sought to devise means for avoiding 
the necessity of joints between the négative électrode and the cover 
or lip, but had never succeeded. We fail to flnd any évidence of 
this in the record. He also claims that the Hoitzer battery 
speedily superseded ail others of its gênerai type, which claim ia 
sustained by the proofs. But ail such considérations are applied 
with caution to a very limited class of cases, otherwise doubtful, as 
is made clear in Watson v. Stevens, and in the opinions of the su- 
prême court therein cited, and in cases decided by that court since 
Watson V. Stevens, of which the la test is Olin v. Timken, 155 U. S. 
Ul, 155, 15 Sup. et. 49. We also, in De Loriea v. Whitney, 11 
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C. 0. A. 355, 63 Fed. 611, 621, referred to the ruie in tlie foUowing 

words : 

"The appellants rely on the fact that the patentée! machine was the 
flrst successful one, and on the fact that It had great commercial success. 
The décisions touchlng the effect of thèse propositions are so numerous and 
modem that they need not be referred to speeifically; but they limit the ap- 
plication of them to doubtf ul cases, tuming on questions of utility or patenta- 
ble invention." 

In the suit at bar there are not facts enough, of the character 
applied in thèse cases, to justify this court in giving complainant 
a monopoly in this particular art of the privilège of replacing jointed 
parts by solid castings, — a privilège so common and so constantly 
exercised in ail other arts. But it is said a new resuit has been ac- 
complished. This is a proposition which sometimes throws light 
on questions of this character, sometimes does not, and occasionally 
so appeals to the imagination as to be misleading. Every novelty, 
in some sensé, brings a new resuit; but whether the new resuit is 
such, within the meaning of the décisions, is a Tery différent ques- 
tion. Thèse words are very far from f urnishing a universal solvent. 
Sometimes the character of the new resuit is such as appeals directly 
to the trained mind, as well as to the ordinary one. But usually the 
novelty of the resuit is only one fact to be weighed in the mass with 
others. In the case at bar it is of an unimportant character, in 
one aspect urged by the complainant, and, in the other aspect urged 
by him, is so common and universal as not to be of any weight. 
The patent, in its spécifications, looks only to the résulta of "fewer 
parts, and more simple construction," and of producing an électrode 
"very strong and durable," which may be "handled without fear of 
séparation." Thèse are not new results, but are the ordinary con- 
séquences of dispensing with joints by casting solid, well known in 
ail the arts. 

The counsel and the expert suggest alleged new results, not 
spoken of in the spécifications, namely, those arising from the 
fact that every joint in a structure through which electricity is to 
pass causes a certain amount of résistance, and also from the fact 
that the corrosive liquid in the battery attacks the joints, and thus 
increases the résistance, besides weakening the structure. 

As to the flrst, there is no évidence in the record, except the gên- 
erai statement of complainant's expert that the absence of joints 
secures "greater electrical efficiency and durability." There are 
no facts given by which the court can détermine whether this word 
"greater" is used in a minimized, comparative sensé, or broadly. 
There is nothing to show that there was in the prior batteries any 
loss of efiSciency on this score which was taken as of any account, 
or regarded as a mischief to be overcome. 

As to the second proposition, the complainant put in no proof, 
and apparently looked upon it as so incidental that he was content 
to rest it on two or three questions put to one of appellant's wit- 
nesses at the close of his cross-examination. He refers ua to no 
other proof on this topic This évidence was as foUows; 
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"Q. What Is the advantage of the form of battery shown In exhibît de- 
fendants' bâttery over the Bums form, after the batteries hâve gone Into 
use? Ans. The principal advantage that my expérience has discovered con- 
sists In the fact that, the connections to the électrode belng brought up fur- 
ther from the solution, there is less liablUty of the Connecting wlre becom- 
Ing corroded off. Q. You mean that capillary attraction tends to draw up 
the lîquid in the battery between the carbon and the metalllc ring In the 
Bùms form, and so produces corrosipn. Is that correct? Ans. No; that Is 
not what I Intended. In handllng batteries, It Is an easy matter to allow 
a little of the solution to remain on the tops of the batteries, and, if the 
connection was made even wlth the surface of the cover, it would tend to 
corrode the connection; but In thls exhlblt thls could not occur, as the métal 
connections are ail above the surface. Q. Do you know whether or not, 
when the batteries of thls type had gone into use, they tended to become cor- 
roded between the métal ring and the carbon? Ans. In my last answer I 
think I stated that if the métal connection was even with, or below, the top 
of the battery, there would be such llability." 

This proposition is thus left with the same indefiniteness as the 
other. But, beyond this, the whole topic is disposed of by the fact 
that thèse alleged new results are the same as those from time 
immémorial common to ail the arts using corrosive liquida, when- 
ever metallic and other joints hâve been dispensed with, whether 
in buckets for transporting the liquida, or in any article used with 
them, or exposed to them. Thèse facta are so ordinary, common, 
and immémorial that courts, as well as juries, must take notice of 
them. In Potts v. Creager, 155 U. S. 597, 606, 15 Sup. Ct. 194, the 
court was considering especially the principle of so-called "double 
use"; but the language employed by it, by necessity, touches the 
question we are considering, and affords much practlcal assistance 
in, the détermination of what is a new resuit, within the purview of 
the patent law. The court said : 

"In such cases we are bound to Inquire Into the remoteness of relatlon- 
shlp of the two Industries, what altérations were necessary to adapt the de- 
vlce to its new use, and what the value of such adaptation has been to the 
new industry. If the new use be analogous to the former one, the court will 
undoubtedly be disposed to construe the patent more strlctly, and to require 
clearer proof of the exercise of the inventive faculty in adapting it to the 
new use, partlcularly if the devlce be one of minor Importance in Its new 
field of usefulness. On the other hand, if the transfer be to a branch of In- 
dustry but remotely allled to the other, and the effect of such transfer has 
been to supersede other methods of doing the same work, the court will 
look with a less crltical eye upon the meaus employed in making the tran» 
fer." 

In the case at bar it cannot be said that there has been a transfer 
to a "branch of industiy remotely allied," of the use of solid in 
lieu of Jointed work, because this substitution has been practiced in 
every industry, unless it be the particulàr one at bar; and it cannot be 
said that the latter is remotely allied to ail others, though it may 
be to some. Whatever lias become free and common to the fleld of 
practical arts, as a whole, muSt be free to every part of that field, 
except under extremely exceptional circumstances. The decree of 
the circuit court is reversed, and the case remanded to that court, 
with directions to dismiss the bîU, with costs. 
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ANDRBWS et al T. THUM et aL 

(Circuit Court of Appeals, First Circuit Febriiaiy 21, 1895.) 

No. 89. 

X. Patents— Pleading and Pboofs— Appeal. 

A patent whlch was not set up in the answer, and was flrst Introduced 
as eyidenee in the court below upon a motion for reheariug and to reopen 
the casé, which mo tient was denied, cannot be consldered by an appellate 
court. 

9l SAMB^-WhAT CONSTITtJTES INVENTION. 

To sustaln a patent for a new article o( manufacture, It Is not sufflcient 
that the patentée has produced a better and more merchantable article, 
but there must be something novel in the means employed in its produc- 
tion. Knapp V. Morss, 14 Sup. Ct 81, 150 U. S. 221, foUowed. 
A Same— Fly Papek. 

There is no invention In placing two sheets of fly paper together, with 
their sticky surfaces face to face, although in this form they may be 
paclîed without folding, and may be readily separated for use. 53 Fed. 
84, reversed. 
'4. Same. 

There Is no invention In surroundlng a sheet of fly paper covered with a 
sticiiy composition with a înargln of less adheslve material, for the pur- 
pose of prevcnting the sticky substance from running and spreading; 
It being already common. In the préparation of médicinal plasters, to 
spread upon a sheet of leather or paper a medlcated composition, ad- 
heslve or otherwise, and surround it with a margin of more adheslve 
matepial, intended to seeure the plaster upon the surface to which it is 
tb be applied. 53 Fed. 84, reversed. 
t. Bame— Fly Papeb. 

The Thum patents (Nos. 278,294 and 305,118), for patents relatlng to 
fly paper, held void, the former entirely, and the latter as to Its third 
elalm, for want of patentable invention. 53 Fed. 84, reversed. 

Appeal from the Circuit Court of the United States for the Dis- 
irict of Massachusetts. 

This was a bill by Otto and William Thum against John A. 
Andrews, William Y. Wadleigh, B. F. Bullardj and William A. Dole, 
trading under the name of John A. Andrews & Co., for alleged in- 
fringement of two patents relating to fly paper. The circuit court 
rènderjBd a decrèe for complainants (53 Fed. 84), and défendants ap- 
pealed. On June 23, 1894, a motion made by the appellees to dis- 
iiiiss the appeal was denied by this court. 12 C. 0. A. 77, 64 Fed. 
149. The case is now heard upon the tnérits, 

John M. Perkins, for appellants. 
Thomas J. Johnston, for appellees. 

Before COLT, Circuit Judge, and WEBB and ALDRICH, District 
Jndges. 

COLT, Circuit Judge. Since the décision rendered June 23, 1894, 
tlenying the motion to dismiss this appeal, the objections to the 
validity of the appeal now urged by the appellees are not open, 
and the case comes before the court at this time for décision on 
its merits. 

The Peck patent (No. 125,326), which is printed In the record, 
«annot be considered by the court, for the reason that it was not 
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set up in the answer, and was flrst introduced as évidence in the 
court below in support 6f a motion for rehearing and to reopen the 
case, wliicli was denied. 

This suit was brought for the infringement of letters patent No. 
278,294, dated May 22, 1883, and of letters patent No. 305,118, dated 
September 16, 1884, both issued to Otto Thum. Thèse patents relate 
to fly paper. 

Patent No. 305,118 is for an improved method of applying the 
adheslve compound to the paper, by means of rollers, and for the 
improred article produced thereby. The suit is not pressed as to the 
first and second claims, which relate to the improved method, but 
only as to the third claim, for the prôduct This claim reads as fol- 
lows: 

"(3) As a new article of manufacture, the fly paper, with adhesive faces 
placed together, so as to be packed without folding, and adapted to be sepa- 
rated wben ready for use, substantially as descrlbed." 

We are unable to discover anything patentable in this claim, 
considered by itself, or apart from the mechanical means set forth 
in the patent by which the article is produced. There certainly 
can be no invention in placing two sheets of fly paper together, with 
their sticky surfaces face to face, although in this form they may 
be packed without folding, and may be readily separated for use. 
The invention, if any, in tiiis patent, must réside in the mechanical 
means by which this was effected, and it is not shown that ,the de- 
fendants hâve made use of thèse means. 

Patent No. 278,294 is for an improvement in fly paper, and con- 
tains a single claim, as follows: 

"A. sheet of fly paper partlally eovered with a sticky composition, the lat- 
ter being surrounded with a band or margin of less, but still sligbtly, ad- 
hesive material." 

The spécification says: 

"My Invention relates to an Improved method of making and packing sticky 
fly paper, and Its object Is to prevent the running and spreadlng of the ad- 
heslve coatlng under any clrcumstances, so that large quantlties of the paper 
may be packed and transported without détérioration, and kept on hand. 
The Invention consists In surrounding the adheslve coatlng with material 
of such a nature that It will adhère sllghtly to an adjoinlng sheet, bût 
will separate rèadily for use, and when the sheets are In contact will prevent 
the adheslve coatlng from spreadlng." 

The only new resuit which seems to hâve been accomplished by 
this method of making fly paper is the production of an article which 
can be packed in large quantifies, and kept on hpid without dé- 
térioration. It is undoubtedly true that this method produces a 
very merchantable article, but the question arises whether its adop- 
tion called for the exercise of invention, in view of what was old 
and well known. It is not contended that there was anything new 
in the adhesive substances themselves, or in the mechanical means 
by which they are applied; but the simple question is whether 
there was any invention in coating the body of a sheet of paper 
with an adhesive composition, and surrounding it with a border 
of less adhesive material. If the patentée had been the flrst to 
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apply two compositions, oné of whicb was more adliesive than the 
other, or one of which was adhesive and the otlier not, to a single 
Bheet of paper, and this accomplislied a new and useful resùlt, it 
might, perhaps, be said that it inrolved invention, in the eye of the 
patent law. But this can hardly be true if we find that substantially 
ail this was old. In the préparation of médicinal plasters, it was 
common to spread upon a sheet of leather or paper a medicated 
composition, either slightly or not at ail adhesive, and to surround 
it with a margin of more adhesive substance, intended to seoure 
the plaster to the surface on which it was to be applied. Thus the 
use of two substances, the one slightly adhesive, and the other readily 
adhesive, upon the same sheet of leather or paper, was common long 
before the date of the patent. To apply this old method in the 
préparation of fly paper only oalled for the transposition of thèse 
materials. Ail the patentée did was to reverse the order, and put 
the less adhesive material on the outside or margin, and the more 
adhesive in the middle of the sheet. Sucb a rearrangement required 
no invention, but would suggest itself to any one skilled in the art. 
It is not sufiBcient that the patentée may hâve produced a better 
and more merchantable article, but there must hâve been something 
novel in the means which were employed in its production. What 
constitutes patentability, in this class of cases, is clearly expressed 
by the suprême court in the récent case of Knapp v. Morss, 150 U. 
S. 221, 14 Sup. et. 81. On page 228, 150 U. S., and page 81, 14 
Sup. et, the court says: 

"Tested by thèse authorltles, the valldlty of the patent In question must 
be ascertalned, not from a considération of the purposes sought to be ac- 
complished, but of the means pointed out for the attalnment thereof; and if 
snch means, adapted to effect the desired results, do not involve invention, 
they can dérive no aid or support from the end which was sought to be 
secured. Ali that BfaU dld was to adapt the application of old déviées to a 
new use, and this Involved hardly more than mechanical sklll, as was ruled 
Jn Aron v. Railway Co., 132 U. S. 85, 10 Sup. Ct 24, where it was said: 
The same device employed by him [the patentée] existed in earlier patents. 
AU that he dld was to adapt them to the spécial purpose to which he con- 
templated their application, by making modiûcations which did not requlre 
invention, but only the exercise of ordinary mechanical sklll, and hls rlght 
to a patent must rest npon the novelty of the means he contrived to carry 
his Idée into practlca/ application.' " 

For thèse reasons, patent No. 278,294, and the third claim of 
patent No. 305,118, must be held to be void, for want of patentable 
novelty. The decree of the circuit court is reversed, and the cause 
remanded, with directions to dismiss the bill, with costs. 



FAULKNER et al. v. EMPIRE STATE NAIL OO. 

(Circuit Ck>urt of Appeals, Second Circuit April 16, 188S3 

No. 46. 

PATBirTB— Equitable Asbignmbht — Bona Fide Puechasbb of Leoai. Tm.». 
One who has purchased an équitable luterest in an invention camiot 
Justify the manufacture and sale of the patented Article, as against a 
v.67F.no.7— 58 
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bona flde purchaser of the légal tltle to the patent, who found no recorded 
assignment of it, and wbo was chargeable wlth no notice of any outstand- 
Ing clalra thereto, or as against subséquent purchasers from the latter, 
even if such purchasers had notice. 55 Fed. 819, afflrmed. 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

This was a suit by the Empire State Nail Company against Ed- 
ward H. Faulkner, Edward D. Faulkner, and Francis E. Faulkner 
for alleged infringement of a patent relating to furniture nails. The 
circuit court rendered a decree in favor of the complainant. 55 Fed. 
819. Défendants appeal. 

Walter B. Vincent and George B. Ashley, for appellants. 
Alan D. Kenyon, for appellee. 

Before WALLACE, LACOMBÉ, and SHIPMAN, Circuit Judges. 

LACOMBE, Circuit Judge. The suit was brought upon letters 
paten^t No. 370,614, granted September 17, 1887, on application flled 
November 2, 1881, to Thomas F. N. I^nch, assignor, for an "improye- 
ment in furniture nails." There is no question as to the validity of 
the patent or its infringement. Défendants contend that the 
Americap Solid Leather Button Company, which manufactured the 
nails they sold, had the right to use the invention by reason of cer- 
tain transactions between that company and one Latimer B. M. 
Finch. 

The complainanf s chain of title is as fpllows: 

(1) Thomas (F^ N. Finch (the laventor and patentée) to J. W. McCrlUis, ms- 
slgnment dated February 12, 18S2, recorded May 1, 1882. 

(2) J. W.> McCrillis to Samuel D. Churchjand Latimer B. M. Finch, assign- 
ment dated 1884, recorded October 3, 1887. 

(3) Samuel D. Ohurch and L. B. M. Finch to Thomas F. N. Finch, assign- 
ment dated July 16, 1886, recorded October 3, 1887. 

(4) T. F. N. Finch to Finch Manufacturlng Company, assignment dated 
December i21, 1886, recorded October 3, 1887. 

(5) Finch Manufactwmg Company to Thomas V. Johnson, assignment dated 
Novemberl, 1888, recorded Noyember 16, 1888. 

(6) Thomas V. Jphnson to Empire State Nail Company, assignment dated 
November 2, 1888, recorded NGwember 26, 1888. 

The défendants contended that the American Company acquired 
an équitable ; title to the invention described in said letters patent 
by purchase from the inventor and Latimer Finch ; that such pur- 
chase wasmade in the year 1881, before the patent was applied for; 
and that, if such purchase did ndt pass title in 1881, the American 
Company at least obtained title to one-half of the invention, and ef 
the subséquent patent, when,under the assignment of McCrillis, Lati- 
mer Finch obtained the same. No assignment to the American 
Company was recorded. The circuit court held that the American 
Company did become the owner of an équitable interest in the pat- 
ent; and without entering into any discussion of the évidence bear- 
ing upon that branch of the case, or deciding the questions thereby 
presented, it may be assumed for the purposes of this appeal that the 
American Company did, in 1884, or earlier, become tie équitable 
owner either of the whole patent or of an undivided interest therein. 
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The only question remaining in the case is whether the manufacture 
and sale of infringing articles can be justifled by the assertion of 
Buch équitable title against a bona flde purchaser of the légal title, 
who found no recorded assignment of it, and neither had nor was 
chargeable with notice of any claim thereto. 

In May, 1886, William M. Cavanaugh started with Latimer Finch, 
in the city of New York, in the business of manufacturing leather 
nails and buttons. The application for the patent was then pending 
in the patent ofBce, and he made a contract in writing with Thomas 
Finch, through Latimer, as his duly-accredited agent, for the pur- 
chase of the patent when issued, the equipment and prosecution of 
the business, and the incorporation of a company to be organized for 
that purpose. He subsequently organized the Finch Manufacturing 
Company, to which Thomas Finch, on December 21, 1886, assigned 
ail his right, title, and interest in and to the invention and the letters 
patent to be obtained therefor. Cavanaugh and one Marcus, who 
was associated with him in getting up the company, invested some 
$4,000 in the venture, and gave to Thomas Finch shares of the stock 
as considération for the assignment Cavanaugh testlQed that, at 
the time thé patent was purchased and transferred to the Finch 
Manufacturing Company, he had no knowledge or notice that the 
title to it was daimed by any one other than Finch. Unless there is 
found elsewhere in the proof something tending to discrédit this 
statement, it must be held that a légal title, good against any out- 
standing équitable claim, passed to the Finch Manufacturing Com- 
pany. 

Défendants rely upon a letter received by Cavanaugh on June 4, 
1886. It reads as follows: 

"Providence, R. I., June 3, 1886. 

"Mr. Wm. M. Cavanaugh, No. 161 Franklin St., New York— Dear Sir: Your 
attention îs tnvited to the Inclosed papers, as somewhat Indicating the ehar- 
acter of the man we understand you hâve connected yourself In the manu- 
facture of goods infringing our légal rights and patents. We hereby formally 
notify you that, if you persist in this, we shall not only hold you rlgldly ac- 
countable in the courts for ail violation of our patents, trade-marks, labels, 
and numbers, but you will probably in the end lose every dollar you put Into 
the enterprise, as has been the case with those who hâve aided this man's 
former efforts; the Standard Leather Button Company, of N. Y., and the 
Empire Mfg. Ce, of this city, both being sold out by the sherifC after a brief 
and dlscreditable career. Havlng now been duly warned, it wUl be your own 
fiault if you foUow In the footsteps of so many who hâve come to grief in 
this direction. 

"Respy., yours, American Solid Leather Button Company, 

"Chas. B. Balley, Près." 

Precisely what papers were inclosed in this letter is not shown by 
direct proof, but the évidence warrants the inference that there were 
noue other than thèse: 

First. A copy of a decree of the suprême court of Rhode Island 
entered July 6, 1885, in the suit of American Solid Leather Button 
Co. v. Latiïner B. M. Finch, which adjudged that: 

"Défendant [Pinch] was bound by his agreement dated Febniary 1, 1881, 
tn the pleadlogs mentioned, and the complainant is entltled to inslst upon and 
enforce the eame against bim, and tliat said défendant be," etc., "enjoined 
from dlsçlosiug or divulgiug any information, knowledge, secret combioation. 
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or otlier thing -n-hatsoever pertaining to or coBnected wlth the business of 
manufaeturing the solid- leather nails or soUd leather buttons in sald agree- 
ment mentioned, and from making, vendlng, or using, by hlmself, his servants 
or agents, any solid leather nails or buttons in said agreement mentioned, ex- 
cept under the directions and employment of the complainant, and from vlo- 
lating In any manner the terms and provisions of sald agreement In the plead- 
Ings mentioned." 

The record shows that the decree, as originally drawn, contained a 
further clause enjoining défendant, Finch, from "selling, transfer- 
ring, assigning, or in any manner diaposing of his interest in or 
control over any invention or patent right which said défendant has 
or which he may hereafter acquire, relating to solid leather buttons 
or nails, except to the complainant," which clause was struck out 
before entry, and became no part of the decree. 

Second. One or more circulars, under différent dates, stating that 
Latimer Finch, a former employé of the American Solid Leather 
Button Company, was making and putting on the market spuriona 
imitations of its standard solid leather nails and buttons. 

At the time this letter and inclosure were sent to Cavanaugh, 
the American Solid Leather Button Company owned another pat- 
ent for a compressed leather head nail, No. 248,269, issued to Bailey 
& Talbot. October 18, 1881, and with which the application of 
Thomas Finch for the patent in suit, which was filed Novembei* 2, 
1881, had been and still was in interférence. 

In reply to this notice of June 3, 1886, Cavanaugh sent the foUow- 
ing, which was duly received. 

"New York, June 4, 1886. 
"American SoUd Leather Button Co., Providence, R. I.— Gentlemen: I am 
just in recelpt of yours of 3d inst Replying to same, beg to say I hâve not 
the slightest wish to trespass on any rlghts that you may hâve, and, that I 
may not, I should be glad to hâve you Inform me: (1) To what you hâve a 
patent? (2) Has your patent ever been litlgated, and. If so, was the dé- 
cision for or agalnst you? Your answer to thèse two questions will enable 
me to act In référence to that part of your letter whereln you threaten to sue 
me for any Infrlngements on your rlghts. If I am Informed what your rlghts 
are, I ean probably avold interfering with them. 

"Very respectfully, Wm. M. Cavanaugh." 

This letter of Cavanaugh'a was not replied to by the American 
Company^ 

Other than thia correspondence there is no évidence tending to 
show notice to Cavanaugh, who bought from Thomas Finch for the 
Finch Manufaeturing Company, of any outside claim to the inven- 
tion and the patent applied for by Thomas Finch. 

The claim now made by défendants, viz. that the American Com- 
pany had some right to or interest in the invention of Thomas Finch, 
and in the patent therefor, if any should be issued, is one which 
could hâve been so plainly and easily stated in a single brief sentence 
that it is impossible to conceive that men of the most ordinary 
intelligence could hâve intended the letter of June 31, 1886, and its 
inclosures, as notice of such claim. If they did intend them as 
such notice, they wholly failed to express that intention. Neither 
the letter nor the decree nor the circulars in any way indicated that 
the American Company had or claimed to hâve any interest in the 
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PInch application, which that company was trylng to defeat nnder 
the interférence with the Bailey & Talbot patent of 1881, which it 
owned. The Finch Manufacturing Company then became a bona 
flde owner of the patent in suit, without notice of any prior outstand- 
ing egaita;ble interest, and the title it thos obtained is good aa 
against such equity in the hands of subséquent purchasers, even if 
they had notice. Rogers v, Lindsey, 13 How. 441, 446. It is un- 
necessary, therefore, to discuss the subséquent assignments by which 
the légal title to the Finch patent passed to complainant 
The decree of the circuit court is aflQrmed, with costs. 



BCAUBERT v. APPLBTON et al. (two cases). 

(Circuit Court of Appeals, Second Circuit Aprll 22, 1895.) 

Nos. 74, 75. 

1. Patents — CoNOLtrsirENBss of Patbitt-Opfice Décision in Intbkfbiiekob 
Procebdings. 

A décision of the patent ofiBce in interférence proceedings, upon the 
question of priority, must be accepted as controlling upon the question 
of fact In any subséquent suit between the same parties, unless the con- 
trary is establlshed by testimony which. In character and amount, carries 
thorough conviction. Morgan v. Daniels, 14 Sup. Ct 772, 153 U. S. 120, 
foUowed. 

8. Same— Pbiobity of Invention— Abandoned Expbbiment. 

One who conçoives an Idea, embodies It in a means by which It can be 
carrled ont, and proeeeds to use it In the production of the article for 
which it was deslgned, must be recognized as the real inventer, as 
against one who conceived the Idea at an earlier period, but, after maklng 
experlments, abandoned any attempt to make his idea practlcally avallablc. 

% Samb — Suit to Cakcbl Patent — Bffect op Assignmknt op Plaintifp's 
Patent Pendins Litigation. 

In a suit brought under Rev. St § 4918, to obtaln the caneellation of a 
patent, an assignment pending the litigation of ail complainants' right in 
the patent eannot be ailowed to afCect injuriously the defendant's rlght 
to affirmative relief under a cross bill; and hence such an assignment 
will not justify an Immédiate dismissal of the bill, before the question of 
priority has been determined. 

4. Same. 

Pending a suit to obtain the caneellation of an interfering patent under 
Rev. St § 4918, the complainants assigned ail their interest in their pat- 
ent. Défendant had flled a cross bill asking similar relief with respect 
to complainants' patent, but the question of priority was determined 
against him. While the cause was pending upon appeal, défendant first 
learned of complainants' assignment of their patent; and he thereupon 
moved the appellate court to romand the case with directions to dismiss the 
bUl, but without préjudice to the right of the assignée to apply for leave 
to file an original bill In the nature of a supplemental bill. The motion 
was denied, and, the case having been heard upon the merits, défendant'» 
rlght to affirmative relief was denied by the appellate court Seld, that 
the motion to dlsmiss was properly denied, but that, after the décision 
on the mérlts, it was proper to remand the case, With directions that if 
the assignée, wlthin such reasonable time as might be designated, should 
file an original bill In the nature of a supplemental bill, and make proof 
of Its Interest, a decree should thereupon be entered in Its favor, and also 
dismissing the cross bill. Distinction between efCect of assignments pen- 
dente Ute by plaintlfC and by défendant consid^wL 
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6. Bamk — Admissibilitt of Etidencb — Testimont in Patent- Office Peo- 
cebdings. 

In a suit to cancel an Interf erlng patent under Rev. St. § 4918, testlmony 
taken In the patent office upon interférence proceedings between the same 
parties, In respect to tlie same invention, held to hâve been properly ex- 
cluded, where it was not offered because any of tlie witnesses were dead 
or unavoidably absent, but was presented in bulk, and as being admissible 
as a whole. 

6. Samk— Opinion of the Commissionbb. 

ïlie opinion of the commlssioner of patents rendered in an interférence 
proceedlng is not admissible In a suit under Rev. St. § 4918, to cancel a 
patent Issued to one of the contestants. 

7. Same. 

In a suit under Rev. St. § 4918, to cancel a patent which was issued 
notwithstandlng a décision against the patentée in interférence proceed- 
ings, it Is not permlssible to Introduce in évidence either certain charges 
flled In the patent office, accusing the examiner who passed the applica- 
tion, and the soliciter who presented It, wlth fraud or gross négligence, 
and asking the dismissal of the one and the disbarment of the other, or 
the commlssioner's décision upon sueh charges. 

8. Same. 

Where a patent was issued to a contestant in interférence proceedings, 
notwithstanding the décision of the commlssioner against him, and a suit 
was subsequently brought under Rev. St. § 4918, to cancel the same, hdd, 
that It was compétent to prove by patent-office officiais that the patent 
was issued either f raudulently, or through gross négligence. 

9. Samb— Evidence as to Prior State dp the Art. 

In a suit to cancel an Interferlng patent, oral évidence showing the 
prior State of the art is not legally objectionable, although such prior state 
of the art is stated wlth sufficlent clearness in the spécifications of the 
patents In controversy. 

10. Cosï's ON Appbal— Ibrelbvant Mattbr in Record ^-Taxation op Costs. 

Where a large mass of irrelevant matter is Introduced Into the case by 
the complainant, and carried into the record on appeal, the défendant, 
though unsuccessful, will not be condemned to pay the costs in the ap- 
pellate court, or the costs of the circuit court which were caused by the 
irrelevant évidence. 

Appeal from the Circuit Court of the United States for the East- 
ern District of New York. 

This was a suit in equity by Daniel Fuller Appleton and others 
against Frédéric Ecaubert, under Eev. St. § 4918, to procure the 
cancellation of patent No. 434,539, granted to défendant August 
19, 1890, for a method of omamenting watch-case centers and other 
like articles. Défendant filed a cross Mil to procure the cancella- 
tion of the patent upon which complainants based their rights, being 
No. 435,835, issued September 2, 1890, to Adolph W. Hofmann. The 
circuit court found that Hofmann was the original inventor, decreed 
that the Ecaubert patent was Toid, and dismissed the crosa bill. 
62 Fed. 742. Ecaubert appeals. 

Arthur v. Briesen and Francis Forbes, for appellant 
M. B. Philipp and MeMlle Church, for appellees. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

SHIPMAN, Circuit Jtidge. On December 31, 1887, Adolph W. 
Hofmann, assigner to Robbins & Appleton, the complainants, flled 
in the patent office hls application for a patent for an improved 
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ciethod of ornamenting watch-case centers, and otlier like articles. 
The State of this particular art of ornamentation which needed im- 
provement is plainly described in the spécification of the interfering 
patent to the défendant, Frédéric Ecaubert, as follows: 

"Watch-case centers hâve been omamented with regular patterns,— such, 
for instance, as stralght, transverse ribs or diagonal rlbs, known as 'rope 
Icnurls or ornaments,' and also with diamond shaped projections, kuown as 
'barley-com knurls and patterns.' Thèse ornaments bave been applied to the 
watch-case center by a circular, ornamented wheel, known as a 'knurV; and 
the watch-case center bas been mounted upon and revolved by a cbuck and 
mandrel to a lathe, and tUs bas been revolved continiiously after the knurl- 
ing tool is applied In such a manner to the center that thè pattern thereon 
properly meets at the end of a complète révolution. In this opération the or- 
namentation is applied by a continuons movement, and where the watch-case 
center, or slmilar article, is convex the knurling tool bas sometimes received 
a latéral or rocking motion, in order that the surface of the knurl may be 
pressed properly against the convex edge of the watch-case center. In knurl- 
ing watch-case centers with leaves, buds, scrolls, commonly called 'verml- 
celli,' and ornaments similar to engraved work, it Is found impractlcable to 
produce highly-flnished work by a continuously revolving movement, because 
the patterns made use of are sufflciently arbitrary and varions to prevent 
their perfect répétition around the periphery of the knurling roU." 

Another process was the "spinning process," which was invented 
and patented by Ecaubert 

"In practicing it a riiatrix die was used, having a design or pattern upon 
Its Inner clrcumference. Into this matrix the watch-case center was placed, 
and then, by a small pressure roller revolving upon the inner face of the 
center, the latter was 'spun' or expanded outward so as to take the Impres- 
sion from the pattern on the inner clrcumference of the die. The matrix die 
was made in parts, so that It coiild be removed after the ornamentation was 
produced." . ■ 

The invention consisted, in the language of the Hofmann patent, 
as follows: 

"In presenting the article to be omamented to a rotary embossing roll, hav- 
ing on its periphery the design ornamentation to be applied, and reversely 
rotatlhg said article, or, in other words, rotating it first In one direction, and 
then In the opposite direction; the contact between the roll and article being 
eontlnupHsly maintalned during the entire operatiouj so that durlng each suc- 
cessive pass the roll wlll deepen the indentations formed by It during the pre- 
ceding pass." 

A reciprocating motion of the lathe spindle imparted a recipro- 
cating or reverse movement to the surface of the watch-case center, 
or, which would bé équivalent, of the knurl, or to both surfaces, as 
might be most désirable or convenient, and in this reciprocating move- 
ment lay the entire invention. 

On February 13, 1888, Ecaubert flled in the patent ofiBce an appli- 
cétion for a patent: for the apparatus by which this process was to 
be used. The twoiiapplications were put in interférence on January 
11, 1889. The matter in issue was "the priority of the invention of 
the improved method of ornamenting the périphéries of -watch-case 
centerâ, or other like articles; the same consisting in holding the 
surface of an embossing die in contact with the surface of the arti- 
cle to be ornamented; imparting a reciprocating or reversing rotary 
movement to one of said surfaces, and at the same time laterally 
moving the point ot contact of the die with the surface being orna- 
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mented, as set forth,' ■ The décision of the board of examinera in 
favor of Ecaubert was reversed by the commissioner of patents, 
and adjudication of priority was made in favor of Hofmann, on 
August 3, 1890. Ecaubert v. Hofmann, 52 0. G. 2107. On July 
27, 1889, Ecaubert filed in the patent office an application for a 
patent for his improved process for ornamenting watch-case centers. 
On August 19, 1890, lettera patent No. 434,539, for this process, 
were issued; the application havîng been passed and allowed by 
the examiner without putting it into interférence, and without con- 
sultation with the commissioner. On September 2, 1890, as the 
resuit of the interférence, patent No. 435,835, the subject of this 
suit, was issued to the complainants, as assignées of Hofmann; and 
on September 10, 1890, the bill of complaint herein was filed in the 
circuit court for the Eastern district of New York by Appleton and 
others, as the owners of the Hofmann patent, against Ecaubert, 
praying that the Ecaubert patent should be declared void, in ac- 
cordance with the provisions of section 4918 of the Kevised Statutes. 
Ecaubert filed a cross bill on June 17, 1891, for the cancellation 
of the Hofmann patent, and subsequently brought a suit in the South- 
ern district of New York against Appleton and others for infringement 
of his patent. No. 434,539. By stipulation of February 10, 1892, 
it was agreed that the testimony taken in each suit could be used 
in the others, subject to ail proper objections noted at the time of 
taking the testimony, and tiiat the three bills should be heard 
together by the same judge. On July 30, 1892, Appleton and others 
assigned tiieir patent to the Brooklyn Watch Company. Ail the 
testimony, except the complainants' rebuttal testimony in the in- 
terférence suit, was completed on May 7, 1892. The circuit court 
found that Hofmann was the original inventor of the invention de- 
scribed in said two letters patent, decreed that No. 434,539 was 
void, dismissed the cross bill, and dismissed the bill of Ecaubert 
V. Appleton in the Southern district of New York for infringement. 
This appeal is from the decree of the court for the Eastem district 
upon the bill and cross bill for interférence. The two claims of the 
Hofmann patent are as follows: 

"(1) The improved method, hereinbefore described, of ornamenting the pé- 
riphéries of watch-case centers, or other Uke articles; the same consistlng in 
holding a portion of the surface of an embosslng die In contact with the sur- 
face of the article to be omamented, sald portion belng less in wldth than 
the entire wldth of the ornamenting surface of the die, Impartlng a reclpro- 
catlng or reverslng rotary movement to one of sald surfaces, and at the same 
tlme laterally moving the point of contact of the die with the surface belng 
omamented, thereby laterally extendlng or wldenlng the area of omamenta- 
tlon, as set forth. (2) The Improved method, hereinbefore described, of orna- 
menting the périphéries of watch-case centers, or the like articles; the same 
consistlng In holding the surface of an embosslng die in contact with the sur- 
face of the article to be omamented, Impartlng a reelprocating or reverslng 
rotary movement to one of sald surfaces, and at the same tlme laterally mov- 
ing the point of contact of the die wltb the surface belng omamented, as set 
forth." 

The four claims of the Ecaubert patent are as follows: 

"(1) The method herein speclfled of ornamenting watch-case centers, and 
slmilar articles, consistlng In pressing against the article to be omamented a 
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clrcular ornamentlng roll or knurl, having the designs to be produced upon 
the perjphery thereof, and communicating to the respective parts a rotary, or 
partially rotary, motion, first in one direction, and tlien in tlie ottier, wUile 
the ornamentlng knurl Is pressed against the article to be omamented, se that 
the omaments are applied by a progressive action to the perlphery, substan- 
tlally as set forth. (2) The method herein speclfled of ornamentlng watch- 
case centers, and slmllar articles, consisting In pressing against the article 
to be omamented a roll or knurl having upon its perlphery the desired orna- 
ments, communicating to the respective parts a rotary, or partially rotary, 
motion, first In one direction, and then in the other, and movlng or rocklng 
the knurllng tool laterally to brlng the surface- of the roll into contact with 
the surface of the article to be omamented, substantlally as set forth. (3) 
The method herein speclfled of applylng omaments to the surface of watch- 
case centers, and slmllar roundlng articles, consisting in pressing a knurllng 
tool having the counterpart of the design against the said center or slmilar 
article, and impartlng a- ^partial or complète rotary motion In first one direc- 
tion, and then the other, to the article, and to the knurl, to brlng the knurl 
into action against the desired portion of the perlphery of the article, and also 
glvlng to the knurl a movement to vary the position of the axis of the knurl 
to the axis of the center, or slmllar article, substantlally as speclfled. (4) The 
method herein speclfled of applylng omaments around a watch-case center, 
back, or other clrcular article, consisting In pressing against the article to be 
omamented a knurllng tool having upon Its surface the pattern to be Im- 
pressed, and glving to the parts a clrcular, or partially clrcular, movement, 
first in one direction, and then in the other, and changlng the direction of the 
axis of the knurl to the axis of the article durlng the opération, to cause the 
pattern on the knurl to be roUed into the round article, substantlally as specl- 
fled." 

It will be perceived that the second daim of each patent is, in 
terms, for the same invention; the only différence being the imma- 
terial one that in the Hofmann patent the reverse movement is im- 
parted to one of the surfaces of knurl and watch center, and in the 
Ecaubert patent the rotary motion is communicated to the respec- 
tive surfaces. Thèse claims state the method customarily used, 
and accurately express the matter in issue in the interférence. The 
ruie upon the subject of the weight to be given in a subséquent suit 
between the same parties to the décision of the patent office upon 
the question of priority has been recently stated by the suprême 
court in Morgan v. Daniels, 153 U. S. 120, 14 Sup. Ct 772, as follows: 

"Upon principle and authority, therefore, it must be laid down as a rule 
that where the question decided in the patent office Is one between contest- 
ing parties, as to priority of invention, the décision there made must be ac- 
cepted as controlllng upon that question of fact in any subséquent suit be- 
tween the same parties, unless the contrary is establlshed by testlmony which, 
in character and amount, carrles thorough conviction." 

It is manifest that Ecaubert has not borne the weight which the 
adverse decree of the patent ofSce required him to sustaln, and, 
indeed, if the patent office had not spoken, we should hâve reached 
the same resuit, under the established principles applicable to ques- 
tions of priority. Hofmann made the invention in the latter part of 
December, 1887. An attempt has been made to show that he caught 
the idea from Ecaubert, in a conversation with him; but the con- 
versation, if it occurred, will not sustain the inference attempted 
to be drawn from it. Ecaubert made in 1879 some experiments, 
admitted to hâve been abandoned. Thèse trials he renewed in 1885, 
with a lathe which he made for Alfred Humbert, of Philadelphie, 



922 FEDERAL EEPOBTEE, Vol. 67. 

npon an order received in May, 1885, and M^ith a knurling quadrant» 
whieh he says he made to obviate lie difficulties which he experi- 
enced in 1879, and to use in connection with thèse experiments, 
but which he did not send to Humbert,,but retained himself, and 
took to pièces. The lathe was an ordinary lathe, used for knurling 
by a, continuons process, and had no distinctive features about it 
We think he did make, with this lathe, before it was sent to the 
purchaser, attempts to omament brass rings or brass centers by 
means of' a back and forth motion of the object to be ornamented, 
but thesé experiments resulted in nothing but experiment. The idea 
was never worked out so as to be practically used. No center in- 
tended for actual use was ornamented. The idea was not developed, 
so as to be practically useful, but lay in the theory, imperfectly 
tested, not a completed invention, and put aside until a knowledge, 
somehow attained, of Hofmann's development of the same idea, 
brought it again to activity, and he took measures to prépare an 
application for a patent. Between 1885 and 1887 he was develop- 
ing his spinning process, and was actively engaged in bringing it 
to the notice of manufacturera. He reduced that process to prac- 
tice, and endeavored to make it an actual and permanent benefit 
to himself. Ecaubert having thus abandoned any attempt to make 
his idea practically available and to develop his theory, in fact, Hof- 
mann conceived the idea, embodied it in means by which it could 
be carried out, proceeded to make watch centers, and thereby first 
perfected it, and is entitled to be recognized as the real inventor. 
Woolen Go. v. Jordan, 7 Wall. 583; Whitely v. Swayne, Id. 687 j 
Reed v. Cutter, 1 Story, 590, Fed. Cas. No. 11,645; Howe v. Under- 
wood, 1 Flsh. Pat. Cas. 166, Fed. Cas. No. 6,775. 

It is next contended on the part of Ecaubert that the first, third,^ 
and fourth claims of his patent described a différent invention from 
that described in the second claim, and that, therefore, the two 
patents do not interfère, as to those claims. The flrst claim of the 
Ecaubert patent does not, in terms, include in the process the 
latéral or rocking movement of the knurl, which brings its surface 
into universal contact with the surface of the watch center. This 
rocking movement of the knurl is admitted in the Ecaubert spéci- 
fication to hâve been old at the date of the invention. The great 
majority of watch-case centers are rounding or convex on their 
edges, and the Ecaubert spécification states that this latéral move- 
ment of the knurl is necessary, where the center has a rounded 
edge. The invention solely consisted, in fact, in the backward 
and forward motion, and the process of the flrst daim is that mo- 
tion, with a latéral movement of the knurl when necessary, and the 
necessity is almost universal. The attempt to create a distinct and 
separate invention out of the first claim, and to differentiate it from 
the actual invention of the second claim, has the fault of adhérence 
to technicality without regard to substance. The application for 
this patent was filed six months after the interférence had been 
declared, and was made in the hope that a patent which should 
hâve the semblance of greater breadth might be able to escape the 
effect of an adverse décision upon the issue then pending. 
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The third clàim gives to the knurl a movement to vary the posi- 
tion of its axis to the axis of its center, and it is said that this 
applies to a concave knurl. The foorth claim says that the direc- 
tion of the axis of the knurl to the axis of a circular article changed 
during the process of ornamentation to cause the pattern on the 
knurl to be roUed into the round article. This language in each 
clalm is intended to describe a rolling or latéral movement. The 
form of the knurl does not prevent the necessity of the rocking mo- 
tion, which the speciâcation abundantly recognizes. 

The fact of the assignment of the Hofmann patent pendente lite, 
and of ail rights thereunder to any claims for profits or damages, 
was not known by the circuit court. The défendant deflnitely 
learned of this assignment on November 28, 1894, and thereafter, 
and before the argument upon the appeal, moved this court to 
remand the case to the circuit court with directions to dismiss the 
bill, but without préjudice to the rights of the assignée to apply 
for leave to file an original bill in the nature of a supplemental 
bill. This motion was properly denied. A peremptory dismissal 
of the bill, as will be seen hereafter, was not permissible; and fur- 
thermore, while Appleton and others were complainants, Ecaubert 
was seeking affirmative relief against them by his cross bill, and his 
right to relief, if any he had, could ûot be injuriously affected by 
the complainants' assignment. If the court should decree adversely 
to the validity of the Hofmann patent, its assignées would be bound 
by the decree, because, irrespective of the question whether they 
had become the actual parties, they, being assignées, "were charged 
with notice of the suit, and bound by its résulta." Thus, where a 
plaintiff — who, as owner of a patent, had brought suit for infringe- 
ment, and had «ssigned his interest in the patent pendente lite — 
asked the court to dismiss his bill, after an answer praying for 
affirmative relief, it was held that a possible right in the défendant 
to hâve a decree in his favor could not be defeated by such an 
assignment, and by permission to dismiss the bill. Electrical Ac- 
cumulator Co. v. Brush Electric Co., 44 Fed. 602. 

The argument upon the appeal having been had, and Ecaubert's 
right to affirmative relief having been decided adversely to him, 
but the owners of the Hofmann patent being entitled to a decree, 
if properly before the court, the question recurs as to the eflect of 
an absolute assignment pendente lite by the plaintiff of his entire 
interest in the subject-matter of the suit, his assignée being tlie 
only person entitled to relief. The equity rule, apart from stat- 
utory or code provisions, is not the same with respect to the efïect 
of assignments pendente lite by plaintiff and by défendant. "An 
assignment by a défendant of his interest in a litigation does not 
necessarily defeat a suit. The assignée may, at his own élection, 
come in by an appropriate application, and make himself a party, 
so as to assume the burden of the litigation in his own name, or he 
may act in the name of his assigner." Ex parte Eailroad Co., 95 
U. S. 221. If a sole plaintiff, suing in his own right, assigns his 
whole interest to another, he is no longer able to prosecute the suit, 
because he'is without interest in the litigation. Story, Eq. PI. § 
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348; Hozie t. Carr, 1 Sumn. 173, Fed. Cas. No. 6;802; Eoss v. Oity 
of Ft Wayne, 11 0. 0. A. 288, 63 Fed. 466. But this does not mean 
that the bill must be dismissed. The effect of the as^ignment is 
stated by Judge Story not to be "necessaiily a destruction of the 
suit, like an abatement in law, where a judgment quod cassetur is 
entered. It is merely an interruption to the suit, suspending its 
progress until the new parties are brought before the court, and 
if this is not done at a proper time the court will dismiss the suit" 
Hoxie V. Carr, supra. Section 756 of the New York Code of Civil 
Procédure provides as follows: 

"In case of a transfer of Interest or dévolution of liabllity, the action may 
be contlnued by or agalnst tlie original party; unless tlie court directs the 
person, to whom the interest is transferred, or upon whom the liability ia 
devolved, to be substituted In the action, or joined with the original party, as 
the case requires." 

Inasmuch as the practice act, now embodied in section 914 of the 
Eevised Statutes, does not include equity practice in its provision 
in regard to conformity with code practice, it is proper to direct 
that the Brooklyn Watch Company should become a complainant, 
and, when the cause is remanded to the circuit court, to instruct 
that court that if the assignée of the Hof mann patent files its origi- 
nal bill, in the nature of a supplemental bill, within such reasonable 
time as may be designated, and proof of its interest is made, and 
the validity of its title is not successfuUy attacked, that a decree 
should be thereupon entered in its favor, in accordance with the 
principles of the decree heretofore made, and dismissing also the 
cross bill. No new proofs in regard to priority should be taken. 

The défendant took, during the examination of the witnesses, and 
presented before the circuit court, sundry objections to varions 
items of testimony, and has included in his assignment of errors his 
exceptions to the ruling of the circuit court which practically over- 
ruled the objections, and denied the motions to strike out the testi- 
mony objected to. This record is a sample of the expensive practice 
which now prevails in patent causes, of stuflang the record with 
prolix cross-examinations and irrelevant testimony. It also became 
unwieldy by the stipulation that the évidence taken in either of the 
two suits could be presented in each of said suits. The printed copy 
of the testimony in the interférence proceedings before the patent 
office was properly objected to upon the grounds of irrelevancy. 
This suit is an indépendant one, although between the same parties 
as in the patent-office proceeding. The testimony of the varions 
witnesses was not offered because they were dead, or unavoidably 
absent, but the whole volume containing the testimony of the wit- 
nesses who had been also examined in this suit was presented, as if 
it was admissible in bulk. The opinion of the commissioner of pat- 
ents was also properly objected to as irrelevant. The record of the 
judgment or decree in the interférence proceeding would hâve been 
admissible, but the opinion of the commissioner was not a decree, 
and was not the finding of facts which a court is frequently called 
upon to make. It was thç argument and récital of the considérations 
which led the commissioner to his conclusions, and a statement of 
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the effect of the testimony upon his mind, and was not a part of the 
judgment record. Buckingham's Appeal, 60 Oonn. 143, 22 Atl. 509. 
The owners of the Hofmann patent, after the Ecaubert patent was 
issued, presented to the commissioner charges against the examiner 
who passed the application, and against the soliciter for Ecaubert, 
and asked for the dismissal of the one, and the disbarment of the 
other. Upon thèse charges the commissioner made a written dé- 
cision. Tte charges and the décision were offered by the complain- 
ants, and were properly objected to as irrelevant. Thèse proceed- 
ings were ras inter alios actae, and were of no value in this case. 

The oral testimony of two officiais in the patent oiBce was taken 
for the purpose of proving the averment in the bill that the Ecaubert 
patent was issued either fraudulently, or through the gross négli- 
gence of the examiner, and was objected to. The issuance of the 
Ecaubert patent about two weeks after the décision upon the sub- 
ject of interférence was apparently a singular procédure, and a 
court would naturally inquire into the reason for the existence of 
the patent, and why the patent ofiSce had changed its mind. The 
complainants' explanation was founded upon the alleged fraud or 
misconduct on the part of the examiner, and the testimony of the 
two vritnesses was for the purpose of showing the truth of this theory, 
and was admissible. 

The expert testimony of Kobertson, and the accompanying ex- 
hibits, which were for use and of use in the infringement case, ought 
not to hâve been in this record. His testimony in regard to the state 
of the watchmaking art was admissible, though unnecessarily cumu- 
lative, but the bulk of his testimony was of no importance upon the 
question which of the two patentées was the prior inventer. 

The testimony of Searing and of Hofmann in regard to what may 
be called, in gênerai, the state of the art, including the spinning 
process, and the efforts to improve the art, and the cost of old and 
new methods, was admissible. It was necessary for the court to 
know the point from which each inventer started, and thus to know 
in what the invention consisted; and, although this is stated with 
sufQcient cleamess in the spécification ef each patent, there is no 
légal objection to an oral reproduction of the history. 

The remaining objections are to divers questions in the lengthy 
cross-examination of Ecaubert The examination was unnecessarily 
volumlnous, and called for too much minutiae; but it was within 
the Une of examination for the purpose of showing errors or incon- 
sistencies in his testimony, and of testing the accuracy of his memory. 
The questions were too abundant, but we cannot say that they were 
inadmissible. This irrelevant testimony was unimportant with re- 
spect to the resuit. The relevant testimony alone contained more 
than enough to show Hofmann's priority, in view of the principles 
of law in regard to questions of this sort, which hâve now become 
elementary. Clark Thread Co, v. Willimantic Linen Co., 140 U. S. 
481, 11 Sup. et. 846. The relevant testimony proves the correctness 
of the décision of the circuit court. There was, however, se much 
irreJevant matter introduced into the case as to make it inéquitable 
that the défendant sheuld pay costs in this court, and he should not 
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be compelled to pay the coats in ihe circuit court which were caused 
by this class of évidence. 

The cause is remanded to the circuit court, without costs in this 
court, With instructions to take further proceedings therein in. ac- 
cordance with the foregoing opinion, and, in the event of a decree 
in faTor of the assignées of the Hofmann patent, to enter such de- 
cree, with costs of the entire cause, but without including any costs 
which may hâve arisen by reason of immaterial testimony. 



KINZBL V. I.UTTRELL BRICK CO. et al. 

(Circuit Court of Appeals, Sixth Circuit May 7, 1895.) 

No. 268. 

L PAtBNTS— InpRINGBMENT— COMBINATION ClaIMS. 

To constltute infrlngement of a combination, the alleged Infrlnging devlce 
must include every élément of the combination as claimed; and it is im- 
material that certain éléments which are claimed, and which are omitted 
f rom défendants' device, are not of the essence of the real invention. 
Water-Meter Co. v. Desper, 101 U. S. 332, applied. 

a. Samb— Brickkilks. 

The Klnzel patent, îîo. 471,709, for a brickkiln in which the bricks are 
both dried and burned by coal lire, without the usual preliminary drying 
by wood or coke fire, Md not infringed. 

Âppeal from the Circuit Court of the United States for the East- 
em District of Tennessee. 

This was a bill by John 0. Kinzel against the Luttrell Brick Com- 
pany, M. E. Grâce, F. J. Leeland, and E. A. Hamilton for the alleged 
infrlngement of letters patent No. 471,769, issued March 29, 1892, 
to the complainant for an improvement in brickkilns. The circuit 
court dismissed the bill, on the ground that the patent was invaJid 
because of prior public use authorized and encouraged by the com- 
plainant for more than two years previous to flling his application 
for a patent. Complainant appealed. 

This was a bill to restraln the infrlngement of a patent. The complainant, 
the patentée, was John C. Kinzel, of Knoxville, Tenu. The patent was granted 
the 29th of March, 1892, and was for a brickkiln In which the brick are both 
dried and burned by coal flre, and the usual preliminary drying by wood or 
coke fire is dlspensed with. The patent describes the klln as foUows: The 
base or floor of the klln is constructed of dirt suitably banked up above the 
level of the ground. At the sides of the klln are two brick walls, seven or 
eight feet in height. Through thèse walls are openings into furnace pits. 
The pits are lined with brick walls, Which extend upward to the level of the 
floor. There is a grate bar in each pit at least one foot below the level of the 
base of the kiln, and below the grate bars are the ash pits. There are doora 
closing the openings into the furnace pits through which the furnace may be 
fed, and openings are also provided to which access may be had to the ash 
pits. The furnaces extend inwardly from both walls towards the longi- 
tudinal center of the klln, and may be of any desired depth or length. The 
brick to be burned are built up between thé side walls in the usual manner, 
tunnels or flues belng formed transversely in the kiln directly over the fur- 
naces. Two furnaces are arrangea opposite each other, so that one tunnel or 
flue will serve to connect two of the furnaces. In pillng the brick in the kiln, 
the individual bricks are so arrangea in relation to each other as to admit 
the passage of the flame and combustion in the usual way. The brick, hav- 
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lijig been plleâ withln tbe klln, axe surroonâed by caslng conslstlng of a 
foui"-liich waU slàntlng towards tbe top, in two stçps or terraces. The 
lower part ot the caslng Is made to reat upon tbe side walls. Tbe ends 
of tbe kiln are bai»ked up wltb dirt, kept In place by means of planks and 
bràces, and provided with a cap also constructed of planks. Wben tbe kiln 
Is bullt aecordlng to tbe foregoing description, It may be sweated or dried 
out with soft slack coal, whlcb is much less expensive and requlres mucb 
less attention than eitber wood or coke. A klln constructed In accordance 
with this invention, it is said, may be bumed In from 75 to 80 bours, wbile 
with other kilns it takes nearly twiee tbat tlme. The Ares may be raked 
and the clinkers removed during burnlng without opening tbe furnace doors, 
thus preventing cold air from entering and damaging the brick wbile in the 
kiln. This is owing to the arrangement of the grate bars, say, one foot below 
the floor level of the klln, as berein described; thus giving spacefor raking 
the tires without the necessity of opening the doors. The claim of the pat- 
entée is as follows: "In the brlckklln, the comblnation of the bed or base; 
the short Independent side walls, havlng front openings for the furnace doors 
and ash pits; parallel pairs of open furnaces extending inwardly from said 
front openings In the side walls, and opening thelr entire length directly Into 
tbe space inclosed by said walls and the body of the kiln; the casing, com- 
posed of upwardly sloplng terraces, supported upon said side walls; 0ie end 
walls, composed of dirt, banked up and overlapping tbe lower edges of the 
ends of tbe supported terraces; and an Inclosing covering and cap composed 
of closely-laid plank, completely covering the outer faces of said end walls, 
and curved over and capping the top of tbe same, and meeting the faces of 
the overlapping terraces,— substantially as set forth." 

IngersoU & Peyton, for appellant 
Cooper & Davis, for appellees, 

Before TAFT and LUKTON, Circuit Judges, and SEVEEENS, 
District Judge. 

TAFT, Circuit Judge (after stating the facts). The answer below 
denied infringement. It is conceded by the counsel, as it was by the 
plaintiff upon the stand, that the défendants do not use the short 
side walls, the casing of upward-sloping terraces, supported on the 
side walls or the end walls, composed of dirt, or the closely-laid 
plank covering, or the plank capping. The claim of the patent in- 
cludes ail thèse things as necessary éléments of the combination 
stated. It is well settled that, in order to constitute the infringe- 
ment of a combination, it must appear that the alleged inf ringing de- 
vice includes every élément of the combination as cïaimed. Electric 
Signal Co. v. Hall Ry., etc., Co., 114 V. S. 87, 5 Sup. Ct. 1069; Voss 
V. Fisher, 113 U. S. 213, 5 Sup. Ct 511; Gage v. Herring, 107 U. S. 
640, 2 Snp. Ct. 819; Water-Meter Co. v. Desper, 101 U. S. 332; Dun- 
bar v. Myers, 94 U. S. 187; Reedy v. Scott, 23 Wall. 352; and cases 
cited. 

It is immaterial that the éléments claimed in the patent of plain- 
tiff and omitted in the défendants' device are not of the essence 
of the real invention. 

In Water-Meter Co. v. Desper, 101 U. S. 332, Mr. Justice Bradley, 
speaking for the suprême court, said: 

"It may be observed, before concluding this opinion, that the courts of this 
country cannot always indulge the same latitude whlcb Is exereised by Eng- 
lish judges in determining what parts of a machine are or are not material. 
Our law requlres tbe patentée to specify particularly what he daims to be 
new, and, if he claims a combination of certain éléments or parts, we cannot 
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déclara tbat any one of tbese éléments Is Immaterlal. The patentée makes 
them ail materlal by the restrlcted form of Us daim." 

The resuit is that no infringement was made out Therefore, no 
injonction should hâve been Issned. The court below reached the 
same resuit on another ground, which we do not find it necessary to 
consider. 

The decree of the court below is aflarmed. 



OFFICBJ SPBOIALTÏ MANUF'G CO. T. WINTBRNIGHT & OORNYN 

MANUF'G CO. 

(Circuit Ciourt, B. D. Pennsylvania. May 14, 1895.) 

No. 30. 

1. Circuit Coubts— Pollowino Décisions in Patent Cases— Comitt. 

Concluslve effect Is accorded by each of the fédéral circuit courts to 
prlor judgments of any of the others In patent cases, -where the patent, 
the question, and the évidence are the same in both sults, not on the 
ground of comlty alone, but with the practlcal and salutary purpose of 
avoldlng repeated litlgation and confllcting decrees upon matters which, 
having been passed upon by one court of first Instance, ought to be re- 
ferred to a court of appeal for authoritatlve détermination. 

3. Samk— Papkr Holdbks. 

The Smith and Shannon patent, No. 217,909, for an improvement in 
paper holders, hdd not anticipated by the Bngllsh patent to Stephen 
Dlxon, of November 9, 1864; and also held infringed as to claims 1, 2, 3, 
and 5. 

This was a bill by the Office Spècialty Manufacturing Company 
against the Wintemight & Comyn Manufacturing Company for in- 
fringement of a patent relating to paper holders. 

Church & Church, for complainant. 
Hector T. Fenton, for défendant 

DALLAS, Circuit Judge. This Suit is for an injunction against 
and an accounting by the défendants, who, it is alleged, infringe 
claims 1, 2, 3, and 5 of letters patent No. 217,909, granted to Frédéric 
W. Smith and James S. Shannon upon July 29, 1879, for "improve- 
ment in paper holders." This patent bas been twice before the 
circuit court for the Northern district of Illinois. Upon the first 
occasion, claims 1, 2, and 3 were considered, and upon the second 
occasion ail the claims now in question wers involved. In both cases 
the validity of the patent was upheld. Shannon v. Printing Co., 
9 Fed. 205; Schlicht & Field Oo. v. Chicago Sewing-Mach. Co., 36 
Fed. 585. This court will not examine anew the question which bas 
thus been adjudicated, but will accept the décisions referred to as 
determinate of the effect of the évidence upon which they were based. 
Wanamaker v. Manufacturing Co., 3 C. C. A. 672, 53 Fed. 791. If the 
rule hère adverted to were one of "comity" merely, it would, I think, 
be impossible to justify its dérogation from the right of suitors to 
the véritable judgment of the tribunal to which any particular case 
is conflded for décision. Upon gênerai questions of law, the views 
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of courts of co-ordinate jurisdiction are aJways regarded with re- 
Bpectful considération, but never as ôontrolling. In patent causes, 
however, conclusive eflect is accorded by each of the circuit courts 
of the United States to a prior judgnient of any other of them, 
wherever the patent, the question, and the évidence are the same in 
both suits, not on the ground of comity alone, but wlth the practical 
and salutary object of avoiding repeated litigation and conflicting 
decrees in the courts of the several districts upon matters which, 
having been once passed upon by a court of flrst instance, ought to be 
referred to a court of appeal for authoritative détermination. Na- 
tional Cash-Register Co. v. American Cash-Register Co., 3 C. 0. A. 
559, 53 Fed. 370. Defendant's counsel bas directed attention to two 
décisions, both of later date than either of those made by the circuit 
court in Illinois, which, he contends, should prevent the latter from 
having conclusive effect; but it is only necessary to read the opin- 
ions in the two cases referred to, in order to perceive the futility 
of this contention, ' In OfSce Specialty Manufg Co. v. Globe 
Co., 65 Fed. 599, the patent was not the same as in this case; and 
in Office Specialty Manufg Co. v. Cooke & Cobb Co., 64 Fed. 133, 
the application was for a preliminary injunction, and upon the ground 
that the question of patentable invention was, "to say the least, a 
doubtful one," an injunction was denied; but the court did not re- 
gard the question as open even to the admission of a doubt, except 
as it was affected by évidence which had not been adduced in the 
Illinois cases. This new évidence consisted of a certain "English 
file," which has not been introduced hère, and of the "Dixon patent," 
which, as it also constitutes the only substantial additional évidence 
in the présent case, will now be considered. That patent is an 
English one to Stephen Dixon (No. 2,780), dated November 9, 1864. 
In the absence of any expert testimony to explain it, I might, per- 
haps, properly décline to pass upon this patenL Waterman v. Ship- 
man, 5 C. C. A. 371, 55 Fed. 987. I hâve, however, examined it, 
with the aid of the ingenious suggestions of counsel, and believe that, 
if it had been before Judge Blodgett in the cases in the Illinois 
district, it would not bave affected his conclusion. It clearly ap- 
pears that he was of opinion that the patent then and now in suit 
covered several material features which are not shown by the Dixon 
patent; and my own investigation of that patent satisfles me that, 
in several other essential particulars as well, it falls very short of 
being an anticipation. But I content myself with applying to it 
some of the remarks made by Judge Blodgett with relation to cer- 
tain other earlier patents, viz.: "It also lacks the feature of ready 
removability of parts m as to admit of close packing for transporta- 
tion" ; and it does not "show a practical duplex paper holder, with a 
tablet, and arranged with more than one parallel ring, composed of 
puncturing and transfer wires operating together, as shown by com- 
plainant's device." 

Upon the question of infringement, I do not deem it necessary to 
enter upon a comparison of the two devices. When examined side 
by side, and in the light of the construction given to the claims in 
v.67F.no.7— 59 
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suit by the court in Illinois, and of ail the expert testimony in this 
case, it appears to me to be plain that the defendant's file embodies 
ail the éléments of the plainttËE's contrivance, and that the former 
accomplishes precisely the same objects as the latter, and in sub- 
stantially the same manner. A decree for the plaintifE upon ail thb 
olaims involved will be entered. 



WELLS GLASS CO. et aJ. v. HBNDERSON. 

(Circuit Court of Appeals, Seventh Circuit May H, 1895.) 

No. 162. 

1. Pkocesb Patents— What is Patentable. 

A purely meehanlcal process, involving no chemleal or otlier elemental 
action which Is separable or distinguistiable from the function of the 
meehanlcal devlces used to produce the resuit, is not patentable. Locomo- 
tive Works V. Medart, 15 Sup. Ct 745, foUowed. 

8. 8amb— WiNDOW Sash. 

The Henderson patent, No. 412,751, for a process of manufacturlng me- 
talUc crossbars and rails for wlndow sashes and analogous structures, JuM 
invalld, as covering a purely meehanlcal process. 

8. Pboduct Patent— Window Sash. 

The Henderson patent. No. 420,510, for Improvement In window-sash 
bars, designed to be made by the process described In patent No. 412,751, 
must be restricted, In view of the prior state of the art and of the amend- 
ments made in the patent office, to the particular forms of construction 
described, and is not infringed by window-sash bars made in accordance 
wlth the Schuhmann patent, No. 415,068. 

Appeal from the Circuit Court of the United States for the North- 
ern District of Illinois. 

This was a bill by William Henderson against the Wells Œass 
Company and Herman Schuhmann for alleged infringement of cer- 
tain patents relating to window sashes and analogous structures. 
The circuit court sustained the patents, found that they were in- 
fringed, and entered a decree for an injunction and an accounting. 
Défendants appealed. 

The appellee, William Henderson, Is the grantee of letters patent No. 412,751 
and No. 420,510, issued October 15, 1889, and February 4, 1890, respectively,— 
the first for a "process of manufacturlng metalllc crossbars and rails for 
window sashes and analogous structures," and the second for "improvements 
In window-sash bars," designed to be made by the process described in the 
first patent. The bill charged the appellants, the Wells Glass Company and 
Herman Schuhmann, wlth Infringement of both patents, and prayed an in- 
junction and an accounting. The défendants answered, settlng up a llcense, 
and denylng both Invention and infringement General replication. The court 
below considered that both patents were valld and had been Infringed, and 
decreed an injunction and accounting as prayed. 

The spécification, drawings and daims of the second patent, which, It may 
be noted, was first applied for, are as foUows: 

"Be It known that I, William Henderson, a subject of the queen of Great 
Brltaln, residlng at Chicago, in the county of Cook and state of Illinois, hâve 
tnvented certain new and useful Improvements In window-sash bars, of which 
the foUowing is a spécification. My invention relates to rails or crossbars 
and fastentng for wlndow sashes, and Is more especially adapted to that ciass 
of sashes which contain many small pièces of glass eut in numerous con- 
figurations and designs, such as is seen in stained-glass Windows and other 
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pmamental Windows; and the objecta of my improyements are to fumish a 
Btrong and durable crossbar and fastenlng, whlch shall t>e ol Uttle welght, 
whleh will not rust or corrode, whlch can be easlly bent Into any desired 
form, and is readlly placed In any sash, and remoTed therefrom conveniently, 
and also to facilitate the opération of repairing or replaclng broken parts 
wlthout Interfering with the other portions. I attain thèse objects by the 
peculiar construction of the bar and the removable fastenlng or cap; and, In 
order to enable others slcilled In the art to whlch my Invention pertalns to 
make and use the same, I wUl now proceed to describe it, referring to the 
accompanying drawings, in whlch Flg. 1 is a front vléw of my bar and fasten- 
lng as It api>ear8 in a window sash. Flg. 2 is a transverse section of the bar 
and cap. Flg. 3 is a side élévation of the bar and cap, with the latter re- 
moved, showlng the notched ends. Flg. 4 Is a sectlonal vlew taken at the 
Une, X, y, Flg. 1, and shows the manner of securing or loeking one bar to 
another. Flgs. 5 and are vlews of modlfied forms of the cap. In the draw- 
ings, A represents my bar, fonned of one pièce of materlal, and preferably 
made of métal, a is the rib thereof , having its upper part made with a flange, 
a', as seen in Flg. 2 of the drawings, for securing more firmly the cap or 
fastenlng, as will be presently explalned. The lower part of thls stem or rib 
Is formed with shoulders, b, b, at rlght angles with the rib, for supporting 
the glass, and beneath sald shoulders I preferably form a hoUow, f, of any 
desired form. It wlU be readlly understood that the hollow portion of the 
bar can be dlspensed with, thus leavlng it with a fiât surface, or that por- 
tion may be solid; but I prefer to form it hollow, as shown, thereby galnlng 
strength wlthout materlally Increasing the welght of the bar. It is also évi- 
dent that thls form afCords a better surface for flnishlng. At each end of the 
bar, A, I provide notches, c, c, preferably of an acute-angle form, as shovm 
in Flg. 3. The lower notches are adapted to connect with and fit pver the 
shoulder of the transverse bar, as seen, and will be more readlly understood 
by référence to Flg. 4 of the drawings. By clipping off a portion of the upper 
notch on the rib, a, the bar Is formed as seen at E, whlch form permlts the 
cap to rest upon the surface of the glass, and hold it securely in place. B 
Is a cap made of one pièce of materlal, and preferably of métal, shaped to 
form a hollow, b', whlch roay be of any form, but preferably of triangular 
form, as shown In Flg. 5. It wlU be observed that at the bottom of the cap, 
and opposite the apex of the hollow, b', I provide a longitudinal slot, d2, 
whlch extends the enttre length of the securing cap. Into thls slot the rib, 
a, Is Inserted, and the cap is pressed down over the same untU the lips, d, 
rest upon the surface of the glass. Of course, the cap may be made of any 
size, and the exterior of any form whlch may be found to be best adapted 
to receive a polish or finish. While I prefer to form the cap with a triangu- 
lar hollow, and hâve found, from expérience, that such a form Is more de- 
sb^able, yet I may use a hollow of the form shown in Flg. 2, or any other 
Bhape, wlthout departing from the spirit of my Invention. In Flg. 6 I hâve 
shown a modlfied form of a cap whlch I may sometlmes use, and in thls 
modification I form the cap of one pièce of material, as before, with the longi- 
tudinal slot, d!î, and lips, d, at rlght angles with the slot, as shown. The 
edges of the IJps, d, are bent upward within the hollow of the cap, at sub- 
etantlally rlght angles with the lips, and form the parallel sldes, h, h, of the 
groove or slot Thèse parallel sldes wlU clasp the rib, a, firmly, and prevent 
a rocklng or latéral movement of the cap on the' rib, as will be understood 
by référence to thé drawings. In bending the cap, B, to conform to the curve 
of the bar, and so that the adjustment of the cap on the rib of the bar can 
be easlly efCected, I place the rib, a, within the groove, d^, of the cap, and 
bend both cap and bar at the same time; and, in order to prevent the cap 
sllpping from the rib while thus worklng the materlal, I sometlmes form the 
rib with a slight enlargement, a', at the top thereof. Thls enlargement also 
asslsts In retaining the cap In place after the glass is in position, and gives 
addltional strength to the whole bar; but It is not absolutely necessary to 
hold the cap In jplace, as thls is done by soldering the ends of the cap to its 
transverse cap, whlch It overlaps and interlocks, as is seen In Flg. 4 of the 
drawings. It will be further notlced that each end, g, of the cap is eut at a 
suitable angle to conform to the slde of the cap with whlch the end meets; 
thus allowlng It to fit snugly against the transverse cap, and to press agamst 
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the surface of the glass. In fonning the notches on the ends of the bar the 
cap is placed OTer tbe rlb, a, and, with a sultable machine, the notches are 
made. The cap is then removed, and the portion of the upper notch is clipped 
off to form the ends, as at B. By thls opération I am enabled to eut the cap 
and bar of corresponding length, thus maklng the adjustment of the cap an 
easy matter. My object In clipping the upper end of the rlb, a, as seen at 
E, in Fig. 8, Is, In jolning the parts together the lower portion of the trans- 
rerse bar will fit in the angular notch, c, and the transyerse cap wlU rest 
on the glass when It (the glass) is thlck; but when thln glass Is used the cap 
will rest on the ellpped end, E, of the rlb, a. In manufacturing my bar and 
cap, I may use a die of proper form, and 'draw' the métal through the same, 
or I may take strips of métal, of suitable dimensions, and form the same as 
desired, by foldlng or otherwlse. It is also évident that I can make them of 
varions kinds of sheet métal and other material, and that the contour of the 
cap and of the lov^^er portion of the bar may be made in numerous designs. 
In use, my bars and caps are easily applied to any window sash, and are 
especlally adapted to be used In doors or Windows where sudden shocks or 
jars occur, as my construction secures the glass very flrmly. The applica- 
tion Is évident. The bars and caps are eut in suitable lengths, and bent into 
any desired form. The cap is then removed, and the edge of the glass rests 
upon the shoulders of the bar. The cap is then placed on the rib, a, and 
pressed down until the lower portion rests upon the surface of the glass. 
The ends of the caps may then be soldered to the Connecting one, thus mak- 
lng the fastenlng more secure, It is readily understood that I can form the 
cap, B, with a groove or channel having parallel sldes, or may form it with 
a core, but I prefer the formations above named. It is also obvions that I 
may form the rib, a, with a flange on each side of the same at the top, or I 
may use only one flange, as shown. 

"Having thus fully descrlbed my Invention, what I claim as new, and désire 
to secure by leters patent, is: (1) The crossbar. A, having the shoulders, b, 

b, and rlb, a, at rlght angles therewith; the boUow projection, f, taeneath the 
shoulders; the ends formed as at c, c, and E; and the vertically adjustable cap, 
B, — substantially as shown and described, and for the purpose set forth. (2) 
The combination of the crossbar, A, having the rlb, a, and shoulders, b, b, 
at right angles with the rib; the hoUow projection, f; the ends formed at 

c, c, and B, with the vertically adjustable cap, B, having slot, d^, and lips, 

d, d, at right angles with the rib, when in the slot,— substantially as shown 
and descrlbed. (3) The combination of the crossbar. A, having the rib, a, 
and shoulders, b, b, at right angles with the rlb; the hoUow projection, f; 
the ends formed as at e, c, and E, with the vertically adjustable cap, B, 
having slot, d^, lips, d, at right angles with the slot, and parallel sldes. h, h,— 
substantially as shown and described. (4) In window sash and analogous 
structures, the, crossbar. A, having the notches, c, c, shoulders, b, b, and rib, 
a, having Its ends formed as at B, in combination with the cap, B, having' 
the hollow, b', lips, d, d, slot, d *, and both ends eut at an angle, as at g,— 
substantially as and for the purpose set forth. (5) In window sash and analo- 
gous structures, the crossbar. A, having the notches, c, c, shoulders, b, b, and 
rib, a, having the flange, a', and ends formed as at e. In combination with the 
cap, B, provided with a triangular hollow, b', and having lips; d, d, slot, d^, 
and angles, g,— substantially as shown and described, and for the purpose set 
forth." 

The clalms of patent No. 412,751 are as foUows: "(1) The herein-described 
process of manufacturing crossbars, rails, and fastenings for window sashes, 
etc., consisting first in passing the strips of métal through a die or dies, giv- 
Ing the bars the desired conformation or shape; then cutting or sawing the 
formed strips into proper lengths; then notching the ends of the strips; and 
then passing the notehed strips through a device for bending the same into 
suitable shape or eurve ready for use,— substantially as and for the purpose 
set forth. (2) The herein-described process of manufacturing metallic cross- 
bars, rails, and fastenings for window sashes, consisting first in drawing the 
strips of métal through a die or dies, maklng the proper conformation or 
shape; then placing the strips horizontally agalnst a revolving circular saw, 
and cutting them to proper lengths; then notching the ends of the formed 
strips by placing them longitudinally agalnst a séries of revolving disks; 
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then passing tbe notched strlps tbrougb a séries of roUers, thus bending thtèm 
to a proper curve ready for use,— substantlally as sbown and described, and 
for tbe purpose set fortb. (3) The bereln-desôrlbed process of manuf&ctnring 
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iTS„c .!î**™'i*°^ f^î fastenlngs (or wlnflow sashes, conslstlng first 
SL«?^fl^^ strips of métal through a die or dles, formlng a bar and cap of 

™ssiî,p.ïï,i w?r^^''.if°^^^= ^v.^^ notehlng the ends of the strip; andthen 
i^^fi^^tl^ notched strips through a devlce for bendlng the same to a desired 
tZ hir «f ^f^'':'^S the adjuBtable cap, and cllppln|the ends of the rib of 
the bar at a desired angle,-substantially as shown and descrlbed, and for 
w^^T n''- '^* '"'î''- ^^> ^« herem-descrlbed method of manufactlirin^ hol- 
nZ ^ fm^''..'""'^^^^^^^.'■^l'^• ^""^ fastenlngs for window sashes, cousistiui,- 
rnn n^ th. ?^ * metallic bar and cap m separate pièces; then adjustins the 
^amr«« « XhM "■ T^^ °' ^^^ ^'■: ^^^"^ bendlng. cutting, and notchiaj the 
n??ili.^ -whale; then removlng the adjustable cap, and cutUng the ends 
Th^ Jrfn^nL'IV^ *H^ bar,-substantlally as and for the piirposeVecified." 
„rnvP,^?rf+t f„ ^.^1''Vi-™^'î°/PP"°'^ -^"'y 1- 1889, for letters patent on "Im- 
provements m metallic window-sash bars." and on the ensuing 12th of No- 

J^o^^'■fhT^^''■''^*^'^,^!"7^ ^"^ ^^^'^^' "1 accordance wlth which, it is con- 
t™i-lr.' hv H i^f^n '"^'•In» °g devlces were made. They are sufficièntly iUus- 
ifant irtP^nt^^fi ''ùri?-^ drawings which are In évidence and are substan- 
tlally identlcal with Figs. 2 and 4 of Schuhmann's patent: 
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Banning & Banning, for appellants. 

Charles Shackleford and Offield, Towle & liinthîcum, for appellee. 

Before WOODS, Circuit Judge, and BUNN and SEAMAN, Dis- 
trict Judges. 

WOODS, Circuit Judge, after making the foregoing statement, 
delivered the opinion of the court. 

The process of patent No. 412,751 ia purely mechanical. The 
devices and machinery necessary for ita accomplishment, consisting 
of dies, a "bending or conforming de vice," a "machine for form- 
îng or notching the ends of the bars," and other familiar appli- 
ances, are illustrated by drawings, and minutely described in the 
^ecification. The application for the patent was rejected, in the 
nrst instance, on the ground that "the alleged method is, as pre- 
sented, the necessary function or opération of the mechanism de- 
scribed"; and, notwithstanding the amendments made to the sec- 
ond, third and fourth claims, we are of opinion that the objection 
was not obviated, and the patent should not hâve been granted. In 
the case of Appleton Manufg Co. v. Star Manuf'g Co., 9 C. C. A. 
42, 60 Fed. 411, 18 U. S. App. 492, where it was necessary to 
consider the question of the patentability of mechanical processes, 
we were unable to deduce frora the decided cases a deflnite rule; 
but whatever uncertainty there had been, or lack of harmony, in the 
décisions and dicta of the Suprême Court on the subject, was re- 
moved by the récent opinion of that court in Locomotive W^orlis v. 
Medart, 15 Sup. Ct. 745. from which we quote the following: 

"The four claims of the patent make no référence to the mechanism ei- 
hibited In the drawings, and described in the spécification. AU claim an 
improvement in the art of manufacturing, and set forth, in more or less dé- 
tail, the varions steps in that process. That certain processes of manufacture 
are patentable is as clear as that certain others are not, but nowhere is the 
distinction between them accurately defined. There is somewhat of the same 
obseurity in the Une of demarkation as in that between mechanical skill and 
invention, or in that between a new article of manufacture, whleh is uni- 
versaily held to be patentable, and the function of a machine, which, it is 
equaUy clear, is not. It may be said, in gênerai, that processes of manufac- 
ture which involve chemical or other similar elemental action are patentable, 
though mechanism may be necessary in the application or carrying out of 
such process, whlle those which consist solely in the opération of a machine 
are not. Most processes which hâve been held to be patentable require the 
aid of mechanism in their practical application, but, where such mechanism 
Is subsidiary to the chemical action, the fact that the patentée may be 
entitled to a patent upon his mechanism does not impair his right to a patent 
for the process, since he would lose the beneflt of his real discovery, which 
might be applied in a dozen différent ways, if he were not entitled to such 
patent. But, if the opération of his devlce be purely mechanical, no such 
considérations apply, since the fimction of the machine is entlrely independ- 
ent of any chemical or other similar action." 

This is followed by "a review of some of the principal cases upon 
the subject of patents for processes," and after quoting from Corn- 
ing V. Burden, 15 How. 252, the statement is added, that, "although 
the cases are not numerous, this distinction between a process and 
a function has never been departed from by this court." 

It is évident that, in the process for making metallic sash bars 
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described in Henderson's patent, there is involved no chemical or 
other elemental action which is separable or distinguisliable from 
the function of the several mechanical devices which are employed 
to effect the resuit. The patent is therefore invalid. 

It is net necessary to pass upon the question of novelty in the 
second patent. In view of the prior art, it is clear that, if valid, 
the patent mast be restricted to the particular forms of construc- 
tion described. Similar forms in bars for uniting glass and other 
plates in skylights, show cases and Windows are shown in earlier 
patents which, are in évidence, and especially in No. 315,958, is- 
sued April 14, 1885, to Overman and O'Connor, and No. 370,075, 
issued September 20, 1887, to Macleod. If the Avarions forms illus- 
trated in those patents were not, like Henderson's device, "especially 
adapted to that class of sashes which contain many small pièces 
of glass eut in numerous configurations and designs," it was mainly 
because of the size of the parts; and once it was perceived to be dé- 
sirable to use a stronger material than lead in the construction of 
Windows of stained glass, or of clear glass in small pièces, It required 
no invention to adapt to that purpose the designs of Macleod and 
others by reducing or otherwise changing their proportions. Hen- 
derson himself, before seeking a patent for a bar with rib and shoul- 
ders and adjustable cap, had introduced into public use, and was 
under contract to furnish the Wells Glass Company, a metallic T- 
shaped bar; and the idea of putting on the rib of that bar a cap, to 
make the finish the same and to aiïord support for the glass on both 
sides, whether it was Henderson's own conception, or was, as Schula- 
mann testifled, his suggestion, was an expédient which was too 
obvious to be called invention, even if such a cap or counterpart had 
never before been employed. And in the notching, fitting, and 
bending of the parts, by means of devices which were in common and 
familiar use, it is difficult to see anything essentially new, or beyond 
the powers of ordinary mechanical expérience and skill. 

In addition to the prier art, the file wrapper shows that, pend- 
ing the application for this patent, Henderson presented an amend- 
ment to his spécification, whereby he described, and sought to in- 
clude, a sash bar substantially identical in form and in détails of 
construction with the bars made by the appellants, and that the 
amendment was not allowed because it proposed "matter not em- 
braced in the statement of invention or spécification or drawing, 
aa originally filed." In response to this, counsel says: "What 
of it? Certainly no question in this case is atîected thereby. 
That the device of the défendant appellants contains a new and 
additional invention, supplemental to and built upon the inven- 
tion of Henderson, does not for a moment take it out from under 
the Henderson device patent, as an infringement thereof." This 
argument proceeds upon an erroneous assumption of fact. The pro- 
posed amendment did not describe an invention made up of the 
device first described, and of additional and supplemental matter 
severable therefrom. It was regarded by the patent ofQce as pre- 
senting, and was rejected because it presented, and the claim based 
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upon it was for, "an entirely distinct and independent Invention from 
that embraced in the application as originally flled." Having ac- 
quiesced in that ruling, tlie patentée cannot be heard to insist that 
ihe matter so excluded is nevertheless corered by the patent It 
follows that the decree of the circuit court, in so far as it declared 
patent No. 412,751 to be valid and infringed, and No. 420,510 to hâve 
been infringed, is erroneous, and should be reversed, and it is so 
ordered. 



0H LA VERONE REFRIGERATING MACH. 00. T. FEATHERSTONE, 

et al. 

(Circuit Court, N. D. Illinois. January 21, 1895.) 

1. Patbwts— Anticipation— Pbiok State op thb Akt. 

Tlie Boyle patent. No. 175,020, for an improvement in gas-Uquefylng 
pumps used in refrlgeratlng machines, Tield vold for anticipation as to 
the comblnatlon clalmed in its flrst claim, but not as to the removable 
cages for the valves clalmed in its second. 

i. Same— Invention. 

The Introduction of removable cages for the valves of a gas pump of a 
refrlgeratlng machine, whereby the valves may be replaced with but a 
few minutes' interruption, and thus the work of réfrigération enabled to 
go on almost continuously, is a patentable invention, as the présence of 
such cages performs a prozlmate ofllcer in the function of the machine. 

8. Samb— Infringbment. 

Mlnor différences in the adjustment of parts and In the construction of 
the mechanism, such as would be naturally suggested to any sbilled 
mechanic with the patented eombination clearly In mind, will not save a 
device from being an Infrlngement 

In Equity. Bill by the De la Vergne Refrigerating Machine Com- 
pany against John Featherstone and others to enjoin infringement 
of a patent and for an accounting. 

Hubert A. Banning, Banning & Banning, Charles H. Aldrich, 
and Edmond Wetmore, for complainant. 

Bond, Adams, Pickard & Jackson, for défendants. 

GROSSCUP, District Judge. The bill in thîs case is to resti-ain 
the infringement of letters patent No. 175,020, issued March 21, 1876, 
to James Boyle, his heirs or assigns, for "an improvement in gas 
liquefying pumps." The improvement relates to that class of ma- 
chinery which is employed for the abstraction of beat for refrigerat- 
ing and ice-making purposes. The principal défenses are the 
invalidity of the patent and noninfringement 

Mechanical réfrigération has become an art Ammonia, desti- 
tute of water, by reason of its susceptibility to rapid vaporization 
from a liquid to a gaseous state, during which beat from surround- 
ing objects is rapidly taken up, is the agent most usually employed. 
This agent is distributed through the environment to be operated 
upon by means of pipes and coils, which are connected with a com- 
presser, and the gas, after expanding from a high to a low pressure, 
during which the beat is taken up, returns for recompressioa. 
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When compressed, it is agaiû discharged through the pipes and coils 
under high pressure, with power of performing ita circuit anew, 
and during each cycle it changes its condition from a gas under 
high pressure to a liquid, and from a liquid to a gas under low 
pressure. The gas compresser is a pump, and it is to this part 
of the refrigerating mechanism that the complainant's improvement 
relates. The complainant's patent is described in the letters patent 
as follows: 

"A represents the pump eylinder, provided with the heads, B and B i, bolted 
thereon in the usual manner. is the piston or plunger, provided with the 
piston rod, D, which passes through the head, B, and through a stufflng box, 
D, thereon. 6 Is a tube or chamber runnlng the entire length on the outside 
of the eylinder, and provided with the air inlet, G i. This air tube oommuni- 
cates with the Interior of the eylinder, A, close to the head, B. Throughout 
a passage, a, and at the other end, It communicates with one end of an air 
tube, G 2, runnlng across the head, B i, on the outer slde. This air tube, G 2, 
is dlvided centrally by a cross partition, b, and the other end of said tube 
communicates with the air outlet, G s. The varlous air tubes Qr chambers 
are preferably cast with a eylinder and head, as shown In the drawing, but 
may be arranged In any other sultable manner. Through the air tube or 
chamber, G 2, on each slde of the partition, b, is screwed a cage, the upper 
end of which extends up Into an aperture in the eylinder head, B 1, and at 
the joint are sultable shoulders, x, x, so that when the cage is properly 
screwed up the joint wUl be perfectly alr-tight. On the upper end of the 
cage. H, is formed a seat, d, for the Inlet valve, I, which has a stem or rod, 
J, exteriding downward through guides, h, h, within said cage, and the valve 
held down to Its seat by a spiral sprlng, 1, surroundlng the stem between. the 
guides. On the upper end of thie cage. H, Is formed a seat, d, for the outlet 
valve, I. The valve stem, J 1, guides, h 1, and sprlng, 1 1, are the same as in 
the first cage, except that the sprlng Is arranged to hold the valve up to its 
seat. The lower ends of the cages. H, H 1, are closed by means of screw caps, 
L, forming tight Joints with the chamber, G a." 

The patent is a combination patent, and the claims are as follows : 

"(1) In combination with the eylinder. A, and its heads, B, B 1, the solid 
piston head. G, the tube, G, extending the entire length of the eylinder, the 
air-tubes, G 1, G 2, air inlet, a, cages. H, H 1, having valves, I, 1 1, and the 
outlet, G 8, ail constructed substantially as and for the purposes hereln set 
forth., 

"(2) In combination with the eylinder. A, and air tube, G 2, the removable 
cages, H, H 1, provided with sprlng valves and exterior screw threads, 
and exterior screw caps, L, L, ail substantially as and for the purposes hereln 
set forth." 

It is not contended that any of thèse parts are new. The validity 
of the patent must be maintained, if maintained at ail, solely on the 
score of a new and useful combination of old parts. A review of 
the State of the art satisflea me that, excepting tiie remoTable cages, 
ail the other éléments of the combination hare been united in pre- 
vious patents, some of them in other arts, such as tiie Seguin patent 
of 1838, and some in the refrigerating art itself, such as the Délia, 
Beffa & West, and the Harrison patents. In the two patents last 
named the cylinders were double-acting, and provided with outlet 
valves at each end. But I do not think the adaptation from 
double-acting to single-acting cylinders is invention. Single-act- 
ing cylinders are old, and it is at best but mechanical sélection to 
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choose a cylinder of that character, and adapt to it valves in use in 
the other. 

It is urged with some persistency that in the patents named, and 
some others, removable cages for the valves were employed. I am not 
wholly free from doubt on that question. The experts and counsel 
on the respective sides hâve disagreed, and no models of thèse patents 
hâve been brought to my attention. The question is one of fact, 
and is to be decided, so far as this record goes, upon the disclosures 
of the drawings alone. I hâve looked into thèse drawings in vain 
for any certain indication of removable cages. They hâve some 
features from which an inference of that character may be drawn, 
and there are indications which seem to rebut it The pertinent 
inquiry is whether, in the state in which they appear in this record, 
they would suggest, naturally and reasonably, to the inventer, the 
feature of removable cages. He is limited in his claims by ail the 
information that thèse patents hâve given to the world, but he is 
not limited by ail the doubts or conjectures that they may create. 
My own judgment is that, in the absence of the suggestion aliunde 
of remoyable cages in combination with the other éléments of the 
pump, the patents brought to my attention would not suggest them, 
and I cannot flnd that they actually contain them. It therefore 
follows that in respect of the removability of the cages, the com- 
plainant's invention is not anticipated by the patents to which réf- 
érence has been made. 

It is not disputed that the removability of the cages containing the 
valves is a very advantageous feature of the mechanism. It enables 
the valves to be replaced with but few minutes' interruption, and 
thus the work of réfrigération to go on almost continuously. It is, in 
this respect, a highly useful improvement upon previous refrigerating 
mechanisms. The introduction of such cages into a, combination is 
not, in my judgment, a mère aggregation. Its présence there per- 
forms a proximate office in the function of the machine. It may be 
admitted that in ordinary mechanism a method of easy access to 
the parts, whereby repairs may be made quickly and inexpensively, 
is not itself a part of the function of the machine, but is only ac- 
cessory and incidental. But the product of this machine is a state 
of température, and any interruption affects not only the quantity, 
but the quality, of the thing produced. Thus, practically uninter- 
rupted réfrigération for weeks and months is a very différent resuit 
from réfrigération occasionally interrupted by hours of time. The 
différence between the two is the différence between success and 
partial success in the art 

It is not contended that the cages themselves, or their feature of 
removability, are new, but that their introduction into this sort of 
a pump and mechanism is new. The question, therefore, remains 
whether such introduction is invention, or simply mechanical sélec- 
tion. This question is in nearly ail patent cases the turning one, 
and the most dififlcult to solve. After old éléments hâve been put 
together, and their usefulness for the new purpose demonstrated, 
it is easy to say that any mechanio could hâve brought about the 
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resuit Foresight after the event is the simplest and commonest of 
endowments. But the fact that constancy of température waa a 
pressing need in the art of réfrigération, and had been for a long 
time, and that no mechanism, prior to this combination, had accom- 
plished that end, is a cogent argument that the resuit, when accom- 
plished, was the product of thought and conception, rather than 
mère mechanical sélection. 
In Loom Oo. t. Higgins, 105 U. S. 580, Justice Bradley says: 

"It may be laid down as a gênerai mie, tbough perbaps not an invariable 
one, that If a new combination and arrangement of known éléments produces 
a new and bénéficiai resuit never attained before, it is évidence of invention." 

The discovery of the exact point at which the fault of previous ma- 
chines lay, and of the expédient of counteracting this by relays of 
valves, required a reasoning beyond mère adaptation, and were thus 
pre-essentials to the sélection of the removable cage feature. I am 
conàtrained, therefore, to look upon the introduction of thèse élé- 
ments into the combination as patentable invention. 

It is sufQcient to say that in the respect pointed out the défendants' 
device infringes upon the complainant's patent. There are some 
minor différences in the adjustment of the cages and in the construc- 
tion of the mechanism, but they are différences which to any skilled 
mechanic, with this combination clearly in mind, would be naturally 
suggested. A decree may be entered for the complainant, sustain- 
ing both claims of the patent, and for an accounting. 



JOHNSON 00. v. PENNSYLVANIA STEEL CO. 

(Circuit Court, B. D. Pennsylvania. May 14, 1895.) 

No. 53, 

L Patbkts — Invention and Mbchanical Seill. 

For the purpose of meeting a défense that only mechanical sklll was 
required to produce the device of the patent, complainant showed that a 
device was made by another person, prior to the application, to accomplish 
the same resuit, which was différent from and much inferior to the device 
of the patent, and argued therefrom that a mechanic did not and could 
not leam from the prior art the mode of construction shown in the pat- 
ent. Beld, that this was not conclusive, because the scope of mechanical 
skill Is not restricted to the skill of any particular mechanic. 

Si Samb — Railwat Switch. 

The Moxham patent. No. 333,474, for a railway switch for Street cars, 
Is vold as disclosing only mechanical skill. Johnson Co. v. Pennsylvania 
Steel Co., 62 Fed. 156, appUed. 

This was a bill by the Johnson Company against the Pennsylvania 
Steel Company for alleged infringement of a patent for a street- 
railway switch. 

Harding & Harding, for complainant. 

Philip T. Dodge and Joshua Pusey (Mark Wilks Collet, of counsel), 
fop défendant 
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DALLAS, Circuit Judge. This is a suit brought by the John- 
ion Company, a corporation of Kentucky, and having works located 
at Johnstown, Cambria county, Pa., against the Pennsylvania Steel 
Company, a corporation of Pennsylvania, and having works at 
Steelton, Pa,, for infringement of letters patent No. 333,474, granted 
to Arthur J. Moxham, December 29, 1885, for railroad switch, and 
by him assigned to the plaintiff company. The bill is in the usual 
form, and the answer and amended answer deny infringement, and 
set up certain prior patents as anticipations of the invention of said 
patent. 

The only claim of the patent is as folio ws: 

"A railway switch for street-car tracks, composed of two rolled slde-bear- 
Ing glrder rails, of slmilar forms, devoid of guards, eut and fitted together at 
the necessary angle to deflect the car, secured together at their junction and 
at their divergent ends to the main rails of the track, substantially as and 
for the purposes set forth." 

This daim calls for side-bearing glrder rails, but says nothing about 
a tram. In the spécification, as in the claim, however, it is stated that 
"the object of this invention is to provide a form of switch more 
particularly for street-car tracks"; and street-car tracks hâve been 
commonly constructed of tram rails, and in the speciflcation and 
drawings a tram is referred to and shown. Therefore, as this case 
is to be decided upon the question of invention, and as that question 
is presented most favorably for the plaintiff by relating it to side- 
bearing girder tram rails, I will so relate and consider it, without 
pausing to inquire whether the existence of a tram upon the rails 
to be dealt with, if controlling, could properly be assumed. The 
évidence, but for one matter which will presently be separately men- 
tioned, would be convincing, to the preclusion of doubt, that the 
pre-existing switches left nothing to be done which a skilled me- 
chanic would not naturally hâve done if he had desired to con- 
«truct a Bwitch, such as is described in the patent, of side-bearing 
girder rails, whether with or without trams. Patent No. 145,013, 
issued to Thomas J. Reynolds on November 25, 1873, is a partial 
exemplar of the prior art; and to that patent al one, though the 
record includes others of much pertinency, it will suffîce to refer. 
In making the Moxham switch a form of rail is used which différa 
from that used by Reynolds; the Reynolds switch being made of T 
rails, and the Moxham of side-bearing rails. Both forms of rail, 
however, were old , and the only thing which it was necessary to do, 
or which was done, was to apply the T-rail device to side-bearing 
rails, and in making this application ail that was needed was the 
removal from the side-bearing rails of such portions thereof as stood 
in the way, and to fit and unité the parts in an obvious manner. 
This Moxham did most expediently; yet the intelligence which he 
exercised was but the discreet judgment of a compétent constructor, 
and not the higher faculty of création which distinguishes the in- 
venter. The only difficulty I hâve encountered in arriving at this 
conclusion has, as I hâve intimated, arisen from a single pièce of 
évidence which was offered by the complainant in rebuttal ; but upou 
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fully considering that évidence, and giving ail possible weight to 
the presumption in favor of the validity of the patent, I am still un- 
able to sustain it. The particular évidence referred to consista 
of a switch which was actually made of side-bearing girder rails, 
and which was used in San Francisco before the patent in suit was 
applied for. That switch was différent from and was inferior to the 
Bwitch in question; and from thèse facta it is argued that a mechania 
could not — certainly did not — learn from the prior art the mode of 
construction pointed ont by Moxham. This argument merits and 
has received very careful attention; but, upon mature reflection, I 
do not think it should prevail. The constructor of the San Francisco 
device may hâve had some spécial object in resorting to the mode 
of construction which he adopted; or it may be — and this seems to 
be the more probable explanation — that he was not skillful enough 
to perform the work in the most désirable manner. The scope of 
mechanical skill is, however, not restricted to the skill of any par- 
ticular mechanic. The Une to be marked is that which séparâtes 
mère constructive ability from inventive capacity; and, as the low- 
est order of invention is something more than mechanical skill, so 
the highest degree of mechanical skill is something leas than inven- 
tion. Ail mechanics are not equally skillful, and the question is 
not whether every mechanic would do the work in one and the best 
way, but whether any mechanic might, without invention, do the 
work in the particular manner sought to be exclusively appropri- 
ated. This test, when applied to the présent case, is conclusive. 
The testimony of George W. Parsons upon the subject is quite ac- 
cordant with the weight of the évidence. Jt is, in substance, that, 
before the issuance of the patent in suit, nothing beyond mechanical 
skill was requisite to the construction of the switch in question. 

In principle, this case cannot be distinguished from that of John- 
son Co. V. Pennsylvania Steel Go., 62 Fed. 156, and the views which 
I there expressed are equally applicable hère, 

The bill is dismissed. 



THE COLUMBIA. 

SHORT et al. v. THE COLUMBIA. 

(Oh'cult Court of Appeals, Ninth Circuit May 6, 1895.) 

No. 172. 

Admïraltt Appbals— Nonjoindbb oï' Parties— Limitation of Liabii.itt. 

AU persons who file claims for damages in a proceedlng for limitation 
of liability are interested adversely to the owner in respect to a decree 
which limlts his liability; and where such petitloners are not treated, in 
the proeeedings, as adverse to each other, part of them cannot maintaln 
alone an appeal from such decree, in the absence of any proeeedings to 
eftect a severance of their Interests. 

Appeal from the District Court of the United States for the Dis- 
trict of Oregon. 
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This waa a pétition bytheOregon Eaiïway & Navigation Company 
and the Oregon Short Line & Utah Northern Kailway Company for 
limitation of liability in respect to damages occasioned by the 
wrecking of the barge Columbia. A number of parties filed claims 
for damages, and the district court entered a decree limiting the 
liability of the owners to the amount of f 100. From this decree 
Bome of the petitioners hâve appealed. 

C. E. S. Wood and Nathan H. Franli, for appellanta. 
W. W. Cotton, for appelleé 

Before McKENNA, Circuit Judge, and HANFOED and HAW- 
LEY, District Judges. , 

HANFORD, District Judge. This cause was commenced in the 
United States district court for the district of Oregon by the Oregon 
Raiiway & Navigation Company and the Oregon Short Ldne & Utah 
Northern Eailway Company, under and pursuant to sections 4283- 
4285 of the Revised Statutes of the United States, and admiralty 
rules 54^57, to obtain a decree limiting the liability of said libelanta 
for the losses occasioned by the wrecking of the barge Columbia. 
Robert ïalfour, Stephen Wilson, Alesander Gruthrie, Robert Brodie, 
Forman R. Bruce, and Walter J. Bums, partners in business under 
the firm nanie of Balfour, Guthrie & Co., Malvina Short, as the ad- 
ministratrix of the estate of Marshal B. Short, deceased, Sven Ander- 
son, as administrator of the estate of John August Peterson, deceased, 
Anna C. Larsen, mother of said Peterson, and William Boyce, in his 
own behalf, appeared in the district court, made proof of their re- 
spective claims for damages, and contested the right of said libelanta 
to the relief prayed. By the decree the total liability was flxed at 
$100, that amount being the appraised value of the wrecked vessel ; 
and the same was divided into three equal parts, and awarded as 
follows: To Malvina Short, Sven Anderson, and Anna C. Larsen, 
?33.33, to William Boyce $33.33, and to the firm of Balfour, Guthrie 
& Co., $33.33. An attempt haa been made by Balfour, Guthrie & 
Oc, in their flrm name, jointly with Malvina Short and Sven And- 
erson, in their respective characters as administratrix and adminis- 
trator, to appeal from said decree, and at the instance of said parties 
a transcript of the record has been flled and the cause docketed in 
this court. Anna 0. Larsen and William Boyce, parties to the de- 
cree, did not join the appellauts in taking an appeal, nor refuse to 
join therein, nor waive tiieir right to appeal. They are not treated 
in the proceedings as adverse parties to the appellants. No request 
to join in the appeal was made to them, and the court below did not 
make an order of severance. The pétition for allowance of the ap- 
peal, notice of appeal, and citation were served upon the libelants, 
but not served upon Mrs. Larsen or Boyce. The rules promulgated 
by the suprême court, above referred to, make ail persons having 
claims for damages growing ont of a marine casualty proper parties 
to any proceeding to limit the liability of the owner of the ressel, 
«o that the entire subject-tnatter may be fully and flnally adjudicated 
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in one proceeding. Providence & N. Y. S. S. Co. v. Hill Manuf g 
Oo., 109 U. S. 57S-607, 3 Sup. Ct 379, 617. For similar reasona, 
when an appeal Is taken, it is essential to the jurisdiction of the 
appellate court that each party having a right to be heard upon 
a review of the case should be brouglit before the court, or lawfully 
estopped from continuing the litigation. In every such ca^e ail the 
injured persons hâve a common interest in the main question as to 
the right of the owner to limit his liability, and, if judgment passes 
in his favor as to that question, they ail are entitled to share in the 
distribution of the common fund arising from the sale of the vessel, 
or the payment into court of the appraised value thereof ; and each 
person who appears and submits a claim for the court to pass upon 
has a right to appeal from a décision in favor of the owner. If 
Balfour, Guthrie & Oo., and Mrs. Short and Anderson can prosecute 
this appeal without being joined by Mrs. Larsen and Boyce, then the 
two last named may each prosecute an appeal separately, or at least 
their right to do so continued for some time after this case had been 
docketed in this court The suprême court has announced and re- 
iterated several times the rule that separate appeals to that court, 
by several parties asserting interests in common affected by a 
single decree, cannot be permitted, and has enforced the rule by dis- 
missing appeals when necessary parties were not joined, nor barred 
of their right to appeal by refusing to join after due notice. Owings 
V. Kincannon, 7 Pet. 402; Masterson v. Herndon, 10 Wall. 416; 
Hampton v. Rouse, 13 Wall. 187; Simpson v. Greeley, 20 Wall. 152; 
Sipperléy v. Smith, 155 U. S. 86, 15 Sup. Ct 15. Thèse décisions 
déclare a rule of law which governs this court in the exercise 
of its powers. By the eleventh section of the act creating this 
court it is expressly provided that ail provisions of law regulating 
the practice and System of review through appeals and writs of error 
shall regulate the method and System of appeals and writs of error 
provided for in said act in respect to the circuit court of appeals. 
2 Supp. Rev. St (2d Ed.) 905 (11 G. C, A. xix,). If we ignore the 
irregularity of the proceedings in the flirm name of Balfour, Guthrie 
& Co. without naming the individuals composing the firm, still the 
appeal should be dismissed because of the nonjoinder of Mrs. Larsen 
and Mr. Boyce. No lawful appeal has been taken, and this court is 
without jurisdiction to pass upon the mérita of the cause. Appeal 
dismissed. 
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ORINER V. MATHBWS et aL 

(Circuit Court of Appeals, Elghth Circuit May 13, 1895.) 

No. 506. 

ArPBAI/— ASSIQNMBNTS OF EbROB— MOTION FOB NeW TRIAL. 

An order orerruling a motion for a new trial Is not assignable as error 
tn a fédéral appellate court 

In Error to the United States Court in the Indian Territory. 

TMs was an action by John B. Criner against Oliver Mathews and 
Mrs. Mathews to recover possession of a certain farm. There was a 
verdict and judgment in favor of défendant. Plaintifl! moved for a 
new trial, whicli motion was overruled. Plaintifif excepted to the 
overruling of the motion, and brought error to this court 

C, L, Herbert filed brief for plaintifif In error. 

H. C. Potterf and Henry Hardy filed brief for défendants in error. 

Before OALDWELL, SANBORN, and THAYEB, Circuit Judges. 

PEE CUBIAM, The only error assigned in this case is the over- 
ruling of a motion for a new trial. The raie is settled that the over- 
ruling of such a motion oannot be made the foundation for an assign- 
ment of error in a fédéral appellate court The judgment of the 
United States court in the Indian Territory is afBrmed. 



BOARD OF OOM'RS OF GRAND COUNTT v. KINO. 

(Circuit Govit of Appeals, Elghth Circuit May 6, 1895.) 

Na 452. 
Rboosd on Affeal. 

After the grantlng of a writ of mandamus to compel county commis- 
sloners to lery a tax for the purpose of paying a Judgment against tb» 
county, the attorney for plaintlff sent wrltten notice to defendant's at- 
tomeys, mentloning certain parts of the record in the original cause where- 
In the Judgment sougbt to be enforced was rendered as being, in bis opin- 
ion, nécessary for considération on appeal; and plalntlff's attorneys tn- 
dorsed tbereon that tbey had recelyed the notice, and statement of parts 
of the record attached thereto. This matter was not tncorporated in tlie 
blll of exceptions, nor certifled to by the clerli, but was tacked to the 
record on appeal by counsel, wlthout ofQcIal sanction. Eeld, that It prop- 
erly constltuted no part of the record, and could not be considered by the 
appellate court 

In Error to the Circuit Court of the United States for the Dis- 
trict of Colorado. 

This was a pétition by Francis G. King for a writ of mandamus 
directlng George Bunto, Thomas E. Pharo, and John Bowen, as 
members of the board of county commissioners of Grand county, 
Colo., to levy a spécial tax to pay a judgment against the county 
held by the petitioner. The circuit court granted the writ, and the 
respondents appealed. On February 18, 1895, the judgment wa» 
reversed by this court because the record did not show that the 
v.67p.no.8— 60 



946 FEDERAL REPOBTBB, Vol. 67. 

iudgment sought to be enforced was recovered upon any obliga' 
tion issued under a statute requiring the commissioners to levy a 
spécial tax for the payaient thereof, and that in the absence of any 
such législative direction the court had no power to direct the levy 
of such a tax. 67 Fed. 202. The pétition for the writ of mandamus 
in fact did not show the nature of the cause of action upon which 
the judgment was recovered. The plaintiff bas now filed a pétition 
for a rehearing. 

Sam W. Jones and L. B. France, for plaintiff in error. 
Willard Teller, H, M. Orahood, and E. B. Morgan, for défendant 
in error. 

Before CALDWELL, SANBORN, and THAYER, Circuit Judges. 

PER OTJBIAM. A pétition for rehearing bas been filed in this 
case, in which it is said that there was an agreement between coun- 
sel that the record in the case in which the judgment was obtained 
should be made a part of the record in the mandamus proceeding. 
It is enough to say, in answer to this suggestion, that no such agree- 
ment appears in the record before this court And we repeat what 
we said in our opinion, that "there is nothing in the record before 
us, which we can consider, that shows the plaintifE's judgment was 
rendered on county warrants." Months after the case was tried 
and disposed of in the lower court, thé attorneys for the plaintiff 
addressed a notice to the defendant's counsel, reading as follows: 

"Francis G. King, Plaintiff, vs. Thé Board of County Commissioners of the 
County of Grand, Défendant. 
"Messrs. Teller, Orahood & Morgan, Attorneys for Plaintift: Flease take 
notice that tie foUowlng is the statement of the parts of the record In the 
original cause between the above-named plaintiff and défendant which ap- 
pellant thlnks necessary for the considération of the errors assigned on ap- 
peal to the United States circuit court of appeals for the Elgbtb circuit. 

"Sam W. Jones and L. B. France, Attorneys for Défendant 
"Recelved a copy of the above notice, and statement of parts of the record 
Ettached thereto, this 24th day of July, A. D. 1894. 

"Teller, Orahood & Morgan, Attorneys for Plaintiff." 

Following this notice Is an abstract of a complaint, and some 
memoranda of the proceedings in the case in which the complaint 
was filed. The court did not overlook this irrelevant and useless 
paper, but it was so obvious that it was no part of the record in the 
case that no référence was made to it in the opinion. It is not only 
not in the bill of exceptions, but it is outside of the record certified 
to by the clerk. It is extraneous and f oreign matter tacked onto 
the record by counsel long after the trial of the cause, and bas no 
offlcial sanction whatever. It is needless to say that new évidence 
cannot be introduced into the record of a case, for the considération 
of the appellate court, long after the case has been tried and judg- 
ment rendered therein in tiie lower court, by giving notice that the 
"appellânt thinks such évidence necessary for the considération of 
the case on appeal." The jurisdiction of this court is purely ap- 
pellate, and is limited to reviewing thé action of the lower court 
upon tiie pleadings and évidence that were before that court 
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Moreover, it is admitteâ that the pétition for mandamus did not 
show the nature of the cause of action upon which the judgment 
was rendered, and the court below overrnled the demurrer to the 
pétition, thus holding that the existence of the judgment alone en- 
titled the plaintif^ to a mandamus. The rehearing is denied. 



AMERICAN CENT. INS. CO. T. HEISBRMAN. 

(Circuit Court of Appeals, TSUghib Circuit May 13, 1895.) 

No. 542. 

L Appkai,— Demurrbb to Etidence— "Waivek. 

The overruling of a demurrer to plalntlff's évidence Is walred by de- 
fendant by proceeding to Introduce hls own eridence, and he cannot there- 
after assign the same as error. 

9. Bamb— Errob in Instructions— Failurh to Bxcept. 

Alleged error In giving Instructions cannot be consldered where either 
no exceptions were taken, or, If taken, the same do not appear upoit tb« 
record. 

In Error to the Circuit Court of the United States for the Dis- 
trict of Kansas. 

This was an action by Mary E. Heiserman against the American 
Central Insurance Company to recover upon a policy of flre Insur- 
ance. There was verdict for the plaintiff, and judgment according- 
ly, and the défendant brings error. 

E. F. Ware (Robert W. Neal, on the brief), for plaintiff in error. 
J, R. Hallowell and Montgomery Hallowell filed brief for défend- 
ant in error. 

Before CALDWELL, SANBORN, and THAYER, Circuit Judges. 

OAlLDWELL, Circuit Judge. The first assignment is that the 
circuit court erred in not sustaining the defendant's demurrer to 
the évidence. This demurrer was interposed at the close of the 
plaintiff's évidence, and, when overruled by the court, the défendant 
proceeded to introduce its évidence. This was a waiver of the de- 
murrer. The only other assignment not waived by counsel in the 
argument of the case is that the court wrongly instructed the jury 
on the measure of damages. But no exception was taken to the 
charge at the triaJ, or, if an exception was taken, that fact does not 
appear upon the record, and, not appearing of record, bas no exist- 
ence as a predioate for error. The judgment of the circuit court 
ia affirmed. 
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UNITED STATES v. WINONA & ST. P. R. CO. et aL 

(Circuit Court of Appeals, Eighth Circuit May 6, 1895.) 

No. 564. 

I. Lakd Department of thb United States— JtJDiciAL Power. 

Thte land department of tlie United States (Includlng in that term tlie 
secretary of the Interior, ttie commlssioner of the gênerai land office, and 
their subordlnates) is a spécial tribunal, vested with Judicial power to 
hear and détermine tlie claims of ail parties to the public lands which It 
Is authorized to dispose of, and also ■with power to exécute Its judgmenta 
by conveyances to the parties it décides are entitled to them. 
8. Certification of Title undbr a Eatlroad Land Grant— Eppect. 

A certlflcatlon of land to the state for the beneflt of a rallroad company 
under the acts of March 3, 1857 (11 Stat 195), of May 12, 1864 (13 Stat. 72), 
and of March 3, 1805 (13 SUt 526), by the land department of the United 
States, has the same légal efCect as a patent 
8. Patent to Land— Légal Bffkct. 

A patent or certificate of title to land wlthin Its jurlsdiction issued by 
the land department is a Judgment of that tribunal and a conveyance of 
the légal title. 
4. Patent to Lands without thb Jurisdiction of thb Land Department— 
Effbct. 

A patent or certlflcate of the land department for land over which that 
tribunal has no power of disposition, and no Jurlsdiction to détermine the 
claims of applicants for, is absolutely void, and conveys no title. Land 
the title to which had passed from the government to another before the 
claim on which the patent was based was inltiated, land reserved from 
sale and disposition by the land department for mllitary or other like 
purposes, land reserved by a clalm under a Mexican or Spanish grant sub 
judice, and land for the disposition of which the acts of congress havo 
made no provision, is of this character. 

6. Patent to Land within the Jurisdiotion of thb Land Department — 

Epfhct. 

A patent or certlflcate of the land department for land over which that 
department has the power of disposition, and the jurisdiction to détermine 
the claims of applicants for, is impervious to collatéral attack, and con- 
veys the légal title, whether its décision upon the rights of the applicants 
is rlght or wrong. 
8. Cancbllation of Patents Erronbodslt Issued — Power of Court of 
Equity. 

A court of equity may, in a direct profceedlng for that purpose, set aslde 
a patent or certlflcate, or déclare the légal title under it to be held in trust 
for one who has a better right to it, in cases in which the action of the 
land department over a matter wlthin its jurisdiction has resulted from 
fraud, mistake, or erroneous view» of the law. 

7, Certification of Lands thbouoh Mistake of Law— Effbct. 

Under the act of March 3, 1857, as amended by the act of March 3, 1865, 
Bupra, the land department, through a mistake of law, certified to the 
State of Minnesota, for the beneflt of a beneflciary of those acts, lands 
withln the primary limits of its grant which were subject to homestead 
entries and pre-emption fllings at the time of the definite location of its 
Une of rallroad, which had been duly canceled by a proper offlcer of the 
land department before the certlflcates were made. Seld, that the land 
department had jurisdiction of the subject-matter of the certlflcates; and. 
although its décision was erroneous, the certlflcates were not absolutely 
void, but merely voidable, and they conveyed the légal title to the state 
and its grantees. 
& BoNA Pide Purohasers. 

In a suit in equity brought by the United States under the act of March 
S, 1887 (24 Stat 556), to cancel such certiflcates, and to restore the title io 
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the land to the United States, the eqnltles of bona flde pxirchaBers wïïo 
hold the légal tltle under tlie certlflcates are superlor to tbose of the United 
States, and constitute a good défense to tlie suit. 
1. Samb— Necessary Parties. 

Sucli purchasers who hold the légal tltle are indispensable parties to a 
suit In equll/ to annul that tltle. 

10. SamK — CONSnJBRATION. 

The complète satisfaction and discharge of an exlstlng Indebtedness is 
a sufficient and valuable considération for the purcbase of land or otber 
property. 

Il Land Qrants— Exceptions fhom Landb Granted ijt Placb. 

Lands wlthin the place limita of the grants to a beneflclary of the acts 
of March 3, 1857, May 12, 1864, or March 3, 1865, supra, whlch are sold or 
otherwise approprlated, or to whlch pre-emption rlghts are attached at 
the tlme of the definlte location of the Une of its rallroad, are excepted 
from the grant to that company. 

13. Samb— Exceptions from Laïtds Granted in Indkmnity Limits. 

Lands withln the indemnity limits of the grant to a beneflclary of the 
acts of March 3, 1857, May 12, 1864, or March 3, 1865, supra, whlch were 
sold or otherwise approprlated, or to whlch pre-emption rlghts had at- 
tached at the time of their sélection and Its approval, and those only, are 
excepted from the lands wlthin the Indemnity limits granted to such a 
beneflclary. 

18. Same— Exceptions. 

Accordlngly, lands wlthin the place limits of the grant for the Winona 
Company and wlthin the Indemnity limits of the grant to the Sioax tîlty 
Company under those acts, to whlch homestead entries and pre-emption 
flllngs, that were subsequently canceled by the proper offlcer of the land 
department, were attached at the time of the deflnite location of the Une 
of the railroad of the Winona Company, were excepted from the grant of 
lands In place to that company, and, after such cancellations were made, 
were rightf ully selected and certifled to the Sloux City Company as a part 
of Its indemnity lands. 

Appeal from the Circuit Court of tlie United States for the Dis- 
trict of Minnesota. 

Robert G. Evans, for the United States. 

Thomas Wilson (Lloyd W. Bowers, on the brief), for appellees 
Winona & St. P. R. Co. and Minnesota Land & Investment Go. 

J. A. Tawney and H. M. Lamberton, for appellee Winona & 8t. 
P. Land Co. 

Before CALDWELL, SANBORN, and THAYER, Circuit Jndges. 

SANBORN, Circuit Judge. In this case, the appellant, the 
United States, brought a suit in equity in the circuit court against 
the Winona & St. Peter Railroad Company, a corporation, and 
more than 35 of its immédiate and remote grantees, to set aside the 
certification from the United States to the state of Minnesota of 
about 2,380 acres of land, and to annul the conveyances thereof by 
the State to the railroad company. This suit was brought under 
the provisions of the act of congress of March 3, 1887 (24 Stat. e. 
376, p. 556), to provide for the adjustment of land grants in aid of 
the construction of railroads. It was grounded on the fact that, 
at the respective times of the deflnite location of the railroad of the 
Winona Company, homestead entries or préemption filings had 
been made upoh the lands described in the bill, so that, according 
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to the décision of the suprême court in Eaiiway Co. v. Dunmeyer, 
113 U. S. 629, 641, 644, 5 Sup. Ct 566, thèse laxids were excepted 
from the grant to the state for the benefit of the railroad company. 
The existence of the homestead entries and pre-emption filings, 
when the line of the railroad was deflnitely flxed, was conceded by 
the appellees; and their défense was that the certiflcation of the 
lands to the state, although erroneous, was not void, but conveyed 
the légal title; that the appellees, other than the railroad company, 
had become the bona fide purchasers of ail but 240 acres of this 
land, in reliance upon this certiflcate, before the govemment made 
any claim to recover it; that the 240 acres which were still held by 
the railroad company were rightfully certifled to the state for the 
benefit of the St. Paul & Sioux City Railroad Company, another cor- 
poration; and hence that there was no equity in the bill. 

In the view we take of this case, the material facts disclosed at 
the hearing are thèse: The lands in question were certifled to the 
state under the provisions of the following acts of congress, Tiz.: 
The act of March 3, 1857 (11 Stat. c. 99, p. 195), which granted to 
the territory of Minnesota, for the purpose of aiding in the construc- 
tion of certain railroads, including that of the Winona Company 
and that of the St. Paul & Sioux City Railroad Company, every al- 
ternate section of land designated by odd numbers for 6 sections in 
width on each side of each of said roads, and provided that in case it 
should appèar that the United States had, when the Unes or routes 
of said roads were deflnitely flxed, sold any sections or parts of sec- 
tions granted, or that the right of pre-emption had attached to the 
same, then lands in lieu of those so sold or pre-empted might be 
selected from alternate sections of the public domain within 15 
miles of the Unes of said roads; thè act of congress approved 
March 3, 1865 (13 Stat. c. 105, p. 526, §§ 1, 2), which increased the 
quantity of lands granted by the act of March 3, 1857, to aid in the 
construction of the railroad of the Winona Company to 10 sections 
per mile, extended the indemnity limits of the grant to 20 milesj 
and provided that the lands granted by that act and by the act of 
March 3, 1857, should "in ail cases be indicated by the secretary of 
the interior"; and the act of May 12, 1864 (13 Stat. 72), which 
granted to the state of Minnesota, for the purpose of aiding in the 
construction of the railroad of the St. Paul & Sioux City Railroad 
Company, 4 additional sections per mile, to be selected within 
20 miles of the line of said railroad, upon the same conditions, re- 
strictions, and limitations as were eontained in the act of March 3, 
1857. The line of the railroad of the Winona Company was def- 
lnitely fixed from its eastern terminus westerly to the west Une of 
range 31 on July 29, 1858, to the west line of range 37 as early as 
August 3, 1864, and to the west line of range 38 on February 23, 
1867. The line of the railroad of the Sioux City Company was defl- 
nitely flxed from its eastern terminus to section 31, township 107, 
range 31, on February 20, 1858; and thence westerly to section 30,^ 
township 104, range 39, on August 10, 1865. Both of thèse railroad 
companies built their railroads in a time and manner that entitled 
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'them to the benefit of the acts of congress cited, so far as those 
acts and the timely construction of their railroads conferred upon 
them any right to thèse lands; and the railroad of the Winona 
Company was built past ail and across some of thèse lands before 
the year 1873. Ail of thèse lands were certified to the state before 
June 7, 1879, and ail but 680 acres of them before May 15, 1874. A 
part of them were certified to the state for the benefit of the 
Winona Company, and a part were certified to the state for the 
benefit of the Sioux City Company. Those certified for the benefit 
of the Winona Company were conveyed to that company by the 
state prior to 1880. The lands certified to the state for the benefit 
of the St Paul & Sioux City Eailroad Company were within the 
place limita of the Winona Company and within the indemnity 
iimits of the Sioux City Company. When the line of the railroad 
of the Winona Company was definitely fixed opposite to them, they 
were subject to homestead entries or préemption filings, which 
were subsequently canceled by the proper ofiQcer of the land depart- 
ment of the United States. After thèse entries and filings had 
been canceled, the Sioux City Company selected thèse lands as in- 
demnity lands under its grants, and they were thereupon certified 
to the state for its benefit There was such a deficiency in the 
lands in place granted to the Sioux City Company that ail the pub- 
lic lands within its indemnity Iimits were required to fill it In 
1875, before the governor of the state had conveyed thèse lands 
to the Sioux City Company^ the Winona Company brought suit 
against it for an injunction, forbidding that company to apply to or 
to receive from the governor of the state a conveyance of any of 
thèse lands, and for a decree that the Winona Company was justly 
entitled to them, and to a conveyance of them from the state. In 
1885 the Winona Company succeeded in obtaining a final décision 
of the suprême court entitling it to this relief (St. Paul & S. C. R. 
Co. V, Winona & St. P. R. Co., 112 U. S. 720, 5 Sup. Ct 334); and the 
governor of the state thereupon conveyed thèse lands to the 
Winona Company. On October 31, 1867, D. N. Barney and eight 
other persons owned the stock of the Winona Company. Thèse 
persons had, at the request of the company, loaned to it large sums 
of money, and had constructed 105 miles of its railroad from 
Winona to Waseca, Minn. In payment of this loan and for the 
construction of this railroad, the corporation on that day agreed to 
deliver to thèse men certain amounts of its stock and bonds, and 
sold and agreed to convey to them, or to the parties to whom they 
directed it to convey, as many acres of land as the corporation 
fihould receive on account of the construction of that 105 miles of 
railroad, and to convey in satisfaction of this contract ail the lands 
it should receive within its 20-mile Iimits, commencing at the east- 
em terminus of its railroad, and running westerly until the full 
quantity was conveyed, excepting, however, such portions of said 
lands as were necessary to the opération of its railroad. At the 
same time, and as a part of the same transaction, Barney and his 
associâtes sold their stock in the Winona Company to parties in 
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control of the Chicago & Northwestern Eailway Company, and the 
sale of and agreement to oonvay thèse lands were part of the con- 
sidération for the sale of the stock. Some of the lands covered by 
this contract were sold to innocent third parties before 1876. In 
that year, the appellee the Winona & St. Peter Land Company, a 
corporation, was organized with a capital stock of $500,000; and, 
with this stock, it bought the ansold lands covered by the contract 
of October 81, 1867, and the obligations of the purchasers of the lands 
sold by Bamey and his associâtes, for the unpaid purchase price 
thereof. Prior to 1878 the Winona Eailroad Company conveyed 
to the parties designated by Barney and his associâtes ail the lands 
in controversy, except 240 acres in range 38, which had been certi- 
fied to the Sioux City Company, and except those which the 
Winona Company conveyed to the land company on November 20, 
1887, in obédience to the décision of the suprême court of the 
United States in Eailroad Co. v. Barney, 113 U. S. 618, 5 Sup, Ct 
606, and Barney v. Eailroad Co., 117 U. S. 228, 6 Sup. Ct. 654. In 
1878 Barney and his associâtes commenced a suit in the proper 
court in the state of Minnesota to compel the Winona Eailroad Com- 
pany to convey the lands last mentioned to them, or to the parties 
they designated, under the contract of October 31, 1867. That 
suit was removed to the United States circuit court for the district 
of Minnesota, where a decree was rendered in April, 1881, that the 
Winona Company should convey thèse lands under the contract 
to the complainants in that suit, or to the parties they might desig- 
nate. In 1886 this decree was afflrmed on appeal by the suprême 
court; and on November 20, 1887, the Winona Company conveyed 
thèse lands to the Winona & St. Peter Land Company pursuant to 
that decree. 

According to the uniform décisions of the officers of the land depart- 
ment of the United States, from the passage of the acts of congress 
under which thèse lands were certified to thèse railroad companies 
until the décision of the suprême court, in 1884, In Eailway Co. v. 
Dunmeyer, 113 U. S. 641, 5 Sup. Ct 566, thèse lands fell under 
the grant to the Winona Company, when the pre-emption filings and 
homestead entries npon them at the time the Unes of the railroads 
were deflnitely flxed were subsequently canceled by the proper of- 
ficers of the land department; and, according to thèse décisions, they 
were properly certifled to the state for the Winona Eailroad Com- 
pany. But that was an erroneous view of the law. Eailway Co. v. 
Dunmeyer, supra. Neither Barney nor any of his associâtes, nor the 
land Company nor any of the appellees who purchased from any of 
them, discovered this error or received notice of any claim of the 
United States to any of thèse lands or of any defect in the title to them 
until about March, 1891, when the United States demanded the re- 
conveyance of them from the railroad company under the act of 1887. 
In the meantime many tracts of thèse lands had been sold by Barney 
and his associâtes and by the land company, and they were then held 
under deeds and contracts from them by their immédiate and remote 
grantees, many of whom had paid taxes and made valuable improve- 
ments npon the lands. The land company itself had paid taxes upon 
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them to the amount of $7,993.33, There never had been any final 
adjustment of thèse land grants between the United States and the 
railroad companies. Upon this state of faots the court below dis- 
missed the bill. 

The détermination of the questions presented by four of the al- 
leged errors assigned by the appellant will be décisive of this case. 
Thèse errors are: (1) That the court below erred in holding that 
the action of the oflScers of the land department in certifying to the 
state of Minnesota for the benefit of the Winona Railroad Company 
the lands within the place limits of its grants on which homestead 
entries or préemption filings, which had subsequently been canceled, 
existed at the time of the deflnite location of its Une, though er- 
roneous, was not absolutely void, but waa merely voidable at the 
suit in equity of the party who had the better right to the title, and 
that the certiflcates those ofQcers issued conveyed the légal title to 
the state and its grantees. (2) That the circuit court erred in hold- 
ing that the United States had no équitable right to thèse lands 
superior to that of the bona fide purchasers who had acquired this 
légal title before the United States gave any notice of their mistake 
or of its claim to recover the lands. (3) That the court below erred 
In holding that the immédiate and remote grantees of the Winona 
Railroad Company, who were parties to this suit, were bona fide pur- 
chasers of the lands bought by them respectively. (4) That the 
court erred in holding that the lands within the place limits of the 
grants to the Winona Company, and within the indemnity limits of 
the grants to the Sioux City Company, upon which homestead entries 
and pre-emptioD filings, that were subsequently canceled by the 
proper ofiBcer of the land department, existed at tiie time of the defl- 
nite location of the Une of the railroad of the Winona Company, 
were, after thèse cancellatlons were made, properly selected and right- 
fuUy certified to the Sioux City Company by the offlcers of the land 
department, 

This is one of flve cases argued at the last term in which the ques- 
tions presented by the first three errors assigned arise. In some of 
thèse cases the question is mooted whether or not a préemption right 
attached to any of the public land, within the meaning of the con- 
gressional land grants, by the mère filing of a declaratory statement 
in a case in which the pre-emptor never settled upon the land, or 
oth«rwise complied with the law relative to pre-emption rights. This 
question and the cognate question whether or not the railroad Com- 
pany or its grantees are entitled to question the attachment of the 
préemption right at ail, when the declaratory statement was flled on 
a tract of land at the time the railroad company definitely located its 
Une, it has been unnecessary for us to consider in reaching a satis- 
factory décision of thèse cases, and we express no opinion upon them. 
For the purpose of the détermination of thèse cases, we concède 
to the United States, but we do not décide, that the existence of a 
préemption filing upon a tract of land at the time of the deflnite lo- 
cation of the Une of a land-grant railroad, excepted the tract f rom the 
grant to the railroad company to the same extent as the existence of 
a homestead entry upon it would hâve done. Under this concession 
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it must be admitted that the décision of the ofiScers of the land dé- 
partaient, evidenced by their certiflcates, that tke grants to the 
Winona Railroad Company attached to the landa in controveray, wa& 
erroneous. They should hâve held that thèse lands were excepted 
from thèse grants by the existence of the homestead entries and 
pre-emption fllings upon them when the line of the railroad was 
deflnitely looated, and that thèse lands did not fall within the grant» 
to that Company when the entries and fllings were subsequently can- 
celed. Kailway Co. v. Dunmeyer, 113 U. S. 641, 5 Sup. Ct 566^ 
Burr V. Greeley, 3 C. C. A. 357, 52 Fed. 926, and 10 U. S. App. 409. 
But was the decis.ion and judgment of thèse officers Toid or only 
voidable? Counsel fop the govemment insist with great earnestness 
that the cases just cited conclusively answer this question and pre- 
elude further discussion. A careful examination of the opinions, 
however, bas led us to the conclusion that thèse cases are not dé- 
cisive of, and that they are hardly persuasive upon, this question. 
A détermination of it was not necessary to the décision of either of 
the cases, so that whatever was said concerning it was obiter dicta. 
In Kailway Co. v. Dunmeyer no certiflcate or patent had issued to 
the railroad company, but a patent had issued to an adverse claim- 
ant of the land. The action was for the breach of a covenant in a 
deed made by a grantee of the railroad company, and it was sus- 
tained on the ground that the railroad company never had any title, 
and the patentée had. In Burr v. Greeley, a remote grantee under 
the railroad company, who was in possession of the land, claiming 
from the United States the rights of a bona flde purchaser under 
the act of 1887, brought an action against bis grantor for breach of 
covenant, on the ground that the railroad company never had any 
title, because pre-emption rights had attached to the land at the 
time of the deflnite location of the line of the railroad. This court 
held that the plaintiff could not maintain bis action, because he 
could not retain the benefits given to him as a bona flde purchaser 
from the railroad company or its grantee, under the act of 1887, and 
at the same time recover for a breach of the covenant in bis deed. 
In this case patents or patent certiflcates had been issued to the state 
for the railroad company, and it is stated in the opinion that thèse 
patents were void, and that purchasers under them acquired no title. 
But it is obvions that the décision must hâve been the same whether 
the patents were void or voidable. That question was not material 
to the décision, and what was said upon it was unnecessary to the 
détermination of the case. Moreover, it is a common practice of 
législatures and courts to use the words "void" and "voidable" in- 
terchangeably where the distinction between them is not material to 
the question or case under considération; and it was in this way 
that the word "void" was used in Burr v. Greeley. The question 
now before us was neither argued, considered, nor decided in that 
case, and we enter upon its considération in this case for the first 
time. 

The question is, were tbe certiflcates of the officers of the land 
department absolutely void, so that they conveyed no title, légal or 
équitable, and so that they were constantly open to collatéral attack? 
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Ali the lands certîfied for the Winona Company were within the 
place limita of its grants. The grants were in praesenti, and they 
attached upon the fillng of ita maps of the deflnlte location of ita 
Une opposite to the laaada. The certificates were évidence that the 
officers of the land department had adjudged thât the grants to the 
Winona Eailroad Company had attached to the lands in controversy, 
and their légal effect was the same as though patents to the state 
had been issued for the beneflt of that company. Frasher t. O'Con- 
nor, 115 U. S. 102, 116, 5 Sup. Ot 1141; Ourtner v. U. S., 149 U. S. 
662, 675, 13 Sup. Ct 985, 1041. A patent issued by the officers of 
the land department of the United States, in a case within the scope 
of their power or jùrisdiction, is dual in its elfect: It is an ad- 
judication of those officers that the patentée is entitled to the land 
under the laws of the United States, and it is a conveyance of the title 
to that land to the patentée. By the act of March 3, 1849 (9 Stat. 
c. 108, p. 395, § 3; Rev. St § 441), the secretary of the interior ia 
charged with the supervision of the jpublic business of the United 
States relating to the public lands; and by the act of March 3, 
1857, supra, as amended by the act of May 12, 1864, supra, the power 
was conferred and the duty imposed upon him to indicate the lands 
granted to the Winona Bailroad Company by those acts of congress 
in ail cases. By the act of July 4, 1836 (5 Stat c. 352, § 1; Eev. 
St. § 453), the commissioner of the gênerai land office is required to 
"perform, under the direction of the secretary of the interior, ail exec- 
utive duties appertaining to the surveying and sale of the publia 
lands of the United States, or in any wise respecting such public 
lands, and aiso such as relate to private claims of land, and the issuing 
of patents for ail [agents] [grants] of land under the authority of 
the government." The land department of the United States, then, 
including in that term the secretary of the interior, the commissioner 
of the gênerai land office, and their subordinate officers, constitutes a 
spécial tribunal, under thèse and other provisions of the laws of the 
United States, vested with the judicial power to hear and détermine 
the claims of ail parties to the public lands it is authorized to dispose 
of, and to exécute its judgments by conveyances to the parties en- 
titled to them. When a claim under a grant for a railroad company 
is made to a portion of the public lands under its control, that tribu- 
nal must détermine whether or not the claimant is the beneflciary of 
the grant, whether or not it has so far complied with its conditions 
that it is entitled to its beneflts, whether ov not the public land 
claimed is'a portion of the grant, and whether or not any other party 
has a superior right to it. When a claim is made under the home- 
stead or préemption laws for a portion of the public domain that is 
subject to its disposition, that tribunal must détermine whether or not 
the claimant is qualifled to acquire lands under the terms of those 
laws, whether or not the land claimed was subject to préemption 
or to entry for a homestead, and whether or not the claimant has so 
complied with the requirements of those laws as to entitle him to 
the title to the land. Similar questions must be heard and deter- 
mined by that department whenever any portion of the public land 
subje'it to disposition by that tribunal is sold or otherwise disposed 
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of in any way. In every case there must, in the nature of tiiings, 
be a décision of questions of fact and of questions of law, because 
in erery case the ultimate question is whether or not the facts proved 
show tiiat the claimant is entitled to the land, under the acts of 
congress. A certiflcate or patent is the record évidence of the judg- 
ment of this tribunal, and it necessarily follows that, when such a 
judgmènt is rendered in a case within the jurisdiction of the land 
department, it is, like the judgments of other spécial tribunals, vested 
with judicial powers, impervious to collatéral attack. 
As was said in Moore v. Robbins, 96 U. S. 530, 533: 
"It Is a part of thelr [the offlcers of the land department's] dally business to 
décide when a party bas, by purchase, by pre-emptlon, or by any other 
recognlzed mode, established a right to receive from the government a tltle 
to any part of the public domain. This décision is subject to an appeal to 
the secretaty, If takeu in tlme. But if no such appeal be taken, and the pai- 
ent Issued under the seal of the United States, and signed by the président, is 
delivered to and accepted by the party, the tltle of the government passes 
with this dellvery." 

Thèse propositions are not seriously questioned by counsel for 
the government, but his contention is that the land department was 
vpithout jurisdiction to décide whether thèse lands fell within the 
grants to the railroad company, and rightly belonged to it, or were 
excepted from thèse grants, and were open to pre-emption, home- 
stead, and purchase by other parties; and he maintains that, since 
this department was without jurisdiction to décide this question, 
the certificates to the state which it delivered were issued without 
authority, and were absolutely void. In support of thèse views, 
he has cited many authorities from the décisions of the suprême 
court, but a careful examination of thèse décisions has convinced us 
that they do not rule this case. They are cases in which the power 
to hear and détermine the claims of the parties to the land in con- 
troversy, and to convey it to the rightful claimant, was not vested 
in the land department when it rendered its décision and made its 
conveyance. They are cases in which the title to the land pat- 
ented or certified had passed out of the government, and hence was 
not within the jurisdiction of the oflQcers of the land department 
when that tribunal decided and attempted to convey it, as in Polk 
V. WendaJ, 9 Oranch, 87; Stoddard v. Chambers, 2 How. 284, 318; 
Easton v. Salisbury, 21 How. 426, 432; Beichart v. Felps, 6 Wall. 
160; Best y. Polk, 18 Wall. 112, 117, 118; Sherman v. Buick, 93 U. 
S. 209; Iron Oo. v. Cunningham, 15 Sup. Ct 103; or cases in which 
the land was reserved from sale or disposition by the land depart- 
ment until a claim under a Mexican or Spanish grant should be de- 
termined, and the power to détermine the extent and validity of 
this claim had been conferred upon tribunals other than the land 
department, and the final décisions of those tribunals had not been 
made when the claim of the patentée was initiated, as in Doolan v. 
Carr, 125 tJ. S. 618, 624, 632, 8 Sup. Ot. 1228; or cases in which the 
land had been set apart as a portion of a military or other like 
réservation, and had thus ceased to be a part of the public domain, 
subject to sale or other disposition by the ofHcers of the land de- 
partment, as in U. S. v, Stone, 2 Wall. 525, 527, and Wilcox v. Jack- 
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Bon, 13 Pet 499, 511. In ail thèse cases the land that was the sub- 
ject-matter of the patents or certiflcates, and the rights of the 
olaimantB to it, were not subject to the jurisdiction of the land de- 
partment That department had no jurisdiction to hear and dé- 
termine thèse claims, or upon such détermination to dispose of the 
lands. On the other hand, in every case to which our attention has 
been called in which the power to hear and détermine the claims of 
applicants for lands of the United States, and upon such détermina- 
tion to dispose of those lands, either under the pre-emption or home- 
stead laws, under grants for railroads or other corporations, or by 
sale, or in any other recognized mode, has been vested in the land 
department, the suprême court has uniformly held that the patent 
or certificate issued from the department conveyed the légal title, 
and was not subject to collatéral attack. Minter v. Crommelin, 18 
How. 87, 89; U. S. v. Schurz, 102 U. S. 378, 401; French v. Fyan, 93 
U. S. 169, 172; Quinby v. Conlan, 104 U. S. 420; Smelting Co. v. 
Kemp, 104 U. S. 636, 645-647; Steel v. Eefining Co., 106 U. S. 
447, 450, 452, 1 Sup. Ct. 389; Heath v. Wallace, 138 U. S. 573, 585, 
11 Sup. Ct 380; Knight v. Association, 142 U. S. 161, 212, 12 Sup. 
Ct 258; Noble v. Kailroad Co., 147 U. S. 174, 13 Sup. Ct 271; 
Barden v. Railroad Co., 154 U. S. 288, 14 Sup. Ct 1030. 

The distinction between the two classes of cases is well illus- 
trated by Best v. Polk, 18 Wall. 112, 117, 118, and Minter v. Crom- 
melin, 18 How. 89. In the former case a tract of land was sold by 
the land department, and patented to a purchaser in 1847. Bat a 
Chickasaw chief had perfected his title to this land in 1839, under 
the provisions of a treaty between the United States and the Chick- 
asaw Indians. The suprême court held the patent void, beoause 
the title to the land had passed ont of the United States before the 
claim of the patentée was initiated, and hence the oflScers of the 
land department had no jurisdiction over the subject-matter of the 
patent But in the latter case the land patented to a pre-emptor had 
been reserved by act of congress to a Creek warrior, but the act 
proTided that, if the warrior abandoned his réservation, it should 
be forfeited, and the secretary of the interior might order its sale. 
The suprême court held that the patent was prima facie évidence 
that the warrior had abandoned his réservation, that the secretary 
had ordered the sale, and that the légal title had passed to the pre- 
emptor. 

Another striking illustration of this distinction is found in Doo- 
lan V. Carr, 125 U. S. 618, 630, 8 Sup. Ct 1228, and Quinby v. Conlan, 
104 U. S. 420. In the former case, the plaintiff, Carr, brought eject- 
ment in reliance upon a title deriyed from a patent issued to the 
Central Pacific Bailroad Company in 1874 under the Pacific Rail- 
road acts. Those acts excepted from their grants to the railroad 
Company the lands claimed under Mexican or Spanish grants. By 
the act of March 3, 1851 (9 Stat 632), a commission had been 
created to détermine the extent and validity of such claims under 
Mexican grants. An appeal was allowed by that act from the dé- 
cision of the commission to the district court of California, and 



958 FEDERAL REPORTER, VOl. 67. 

from the décision of tliat court to tlie suprême court of the United 
States. The land patented to tlie Central Pacific Eaiiroad Company 
in that case was within the limita of a claim under a Mexican grant, 
which was in litigation before some of thèse tribunal s when the 
grants were made to the Central Pacific Ba,ilroad Company, and 
when the line of its railroad was definitely flxed, and the claim 
under thé grant was flnally sustained by the suprême court long 
after those dates. The jurisdiction to hear and détermine the 
claim to this land under the Mexican grant had been conferred by 
this act of congress upon tribunals other than the land department; 
and the court held that the patent to the railroad company issued 
by that department was absolutely void, and its action in the prem- 
ises without jurisdiction or authority. But in Quinby v. Conlan (an 
action of ejèctment) the patent under which the plaintifE claimed 
was attacked by an attempt to show that the land was within a 
réservation under a Mexican grant when the rights of the pre- 
emptor were initiated. The détermination of that question de- 
pended upon* whether or not the public surveys had been extended 
over the land, and whether or not other land had been taken by 
the claimant under the Mexican grant in satisfaction of it The 
suprême court held that the patent was a conclusive détermina- 
tion of this question, and could not be collaterally attacked, be- 
cause "the question whether the land had been so freed from the 
réservation under the Mexican grant as to be open to settlement 
and préemption depended upon matters disclosed by records of 
proceedings in the land department," and that department had the 
jurisdiction to détermine those questions. 

In Steel v. Refining Co., 106 U. S. 447, 451, 1 Sup. Ct. 389 (an 
action of ejèctment), the plaintiff's title depended upon a patent 
issued upon a claim for minerai lands within the limits of a town- 
site; and the défense was that the patent was void because the 
land was not minerai, and the patentée was not a citizen, and had 
not declared his intention to become one. The suprême court held 
that proof of thèse facts was inadmissible to attack the patent, 
and declared that the land department "must necessarily consider 
and pass upon the qualifications of the applicant, the acts he has 
performed to secure the title, the nature of the land, and whether 
it is of the class which is open to sale. Its judgment upon thèse 
matters is unassailable, except by direct proceedings for its annul- 
ment or limitation." To the same effect are Heath v. Wallace, 138 
U. S. 573, 575, 11 Sup. Ct 380, and Barden v. Railroad Co., 154 U. Sw 
288, 14 Sup. Ct. 1030. 

In French v. Fyan, 93 U. S. 169, 172, the suprême court held that 
paroi évidence was inadmissible to show that land patented to the 
state of Missouri as swamp and overflowed land never was in fact 
swamp or overflowed land, and that, therefore, the patent was 
void. 

In Ehrhardt v, Hogaboom, 115 U. S. 67, 69, 5 Sup. Ct 1157, that 
court held that paroi évidence was inadmissible to show that land 
patented to a pre-emptor was swamp or overflowed land, and was 
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therefore included in the grant to the state of California, and that 
the patent to the pre-emptor was consequently void. The suprême 
court held in thèse cases that the acts of congress devolved upon 
the Jand department the duty and conferred upon it the power to 
détermine what lands were of the description granted by the acts 
of congress, and that its décision on that subject was impregnable 
to collatéral attack. 

Thèse authorities, and those above cited which we hâve not re- 
viewed, perhaps sufficiently illustrate the distinction between the 
cases in which the land department has acted upon a subject-mat- 
ter within and one without its jurisdiction. A careful study and 
analysis of thèse décisions will show that none of them are incon- 
sistent with the following rules: (1) A patent or certificate of the 
land department to land, over which that department has no power 
of disposition and no jurisdiction to détermine the claims of ap- 
plicants for, under the acts of congress, is absolutely void, and con- 
veys no title whatever. Land the title to which had passed from 
the government to another party bef ore the claim on which the pat- 
ent is based was initiated, land reserved from sale and disposition 
for military and other like purposes, land reserved by a claim under 
a Mexican or Spanish grant sub judice, and land for the 'disposi- 
tion of which the acts of congress hâve made no provision, is of this 
character. Polk v. Wendal, 9 Cranch, 87, and cases cited under it 
supra. (2) A patent or certificate of the land department to land 
over which that department has the power of disposition and the 
jurisdiction to détermine the claims of applicants for, under the 
acts of congress, is impregnable to collatéral attack, whether the 
décision of the department is right or wroag, and it conveys the 
légal title to the patentée or to the party named as entitled to that 
title in the patent or certificate. Minter v. Crommelin, 18 How. 87, 
89, and cases cited under it supra. (3) A court of equity may, in a 
direct proceeding for that purpose, set aside such a patent or cer- 
tificate, or déclare the légal title under it to be held in trust for 
one who has a better right to it, in cases in which the action of 
the land department has resulted from fraud, mistake, or erroneous 
views of the law. Bogan v. Mortgage Co., 11 C. C. A. 128, 63 Ped. 
192, 195; Cunningham v. Ashley, 14 How. 377; Barnard's Heirs v. 
Ashley's Heirs, 18 How. 43; Garland v. Wynn, 20 How, 6; Lytle v. 
State, 22 How. 193; Lindsey v. Hawes, 2 Black, 554, 562; Johnson 
V. Towsley, 13 Wall. 72, 85; Moore v. Eobbins, 96 U. S, 538; Ber- 
nier v. Bernier, 147 U. S. 242, 13 Sup. Ct. 244; Mullan v. U. S., 118 U. 
S. 271, 278, 279, 6 Sup. Ct. 1041; Moffat v. U. S., 112 U. S. 24, 5 Sup. 
Ct. 10. 

It is not difBcult to détermine whether the certiflcates issued in 
this case were void or voidable when tested by thèse rules. Ju- 
risdiction of the subject-matter is the power to deal with the gên- 
erai abstract question, to hear the particular facts in any case re- 
lating to this question, and to détermine whether or not they are 
sufBcient to invoke the exercise of that power. The test of juris- 
diction is whether the tribunal has power to enter upon the inquiry, 
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not whether its conclusion in the course Of it is right or wrong. 
Foltz V. Eailway Ce, 8 G. 0. A. 635, 60 Fed. 316, 818, and cases cited. 

When thèse certiflcates were issued, the Winona Railroad Company 
had undoubtedly applied to the land department for conveyances of 
the lands in controversy to the state for its beneflt Thèse lands 
were a part of the public lands of the United States, the disposition 
of which had been intrusted to that department by the acts of con- 
gress whîch established it and defined the powers and duties of its 
ofQcers. Moreover, the acts of congress under which the Winona 
Company claimed thèse lands expréssly provided, as we hâve seen, 
that the secretary of the interior should indicate the lands granted 
under them in ail cases. The conclusion is irrésistible that thèse 
acts conferred the power and imposed the duty upon the ofl&cers of 
the land department to hear and détermine the ultimate question 
whether or not the railroad company was entitled to thèse lands 
under its grants, and to "indicate" the lands granted by certiflcates 
or patents to the state. In no other way could they hâve discharged 
the duties thèse acts imposed upon them. In deciding this question 
they necessarily considered whether or not the railroad company had 
80 far complied vnth the acts granting the lands that it had eamed 
them, the character of the lands themselves, and the class to which 
they belonged, the time of the deflnite location of the Une of the rail- 
road, the homestead entries and pre-emption fllings that were then 
Mpon the lands, the cancellation of ail thèse entries and fllings that 
had been made, and, flnally, the légal effect of ail thèse and ail other 
material facts upon the claim of the railroad company to receive the 
lands under the acts of congress. It now appears that they were 
mistaken as to the légal effect of thèse facts, but the question they 
decided was one which the acts of congress authorized and required 
them to décide, — one which they were obliged to décide before they 
issued the certiflcates; and, although their décision and their con- 
veyances evidenced by thèse certiflcates may be voidable, they are 
not absolutely void. They are impregnable to collatéral attack, 
and they conveyed the légal title to the lands to the state and its 
grantees. 

The next question is whether or not the United States had any 
équitable right to thèse lands superior to that of bona fide purchasers 
who acquired the légal title to them from the railroad company before 
the govemment gave any notice of the mistake of its oificers, or of 
its claim to recover the lands. This is not a debatable question. The 
equities of the United States appeal to the conscience of the chancel- 
ier with the same, but with no greater or less force than would those 
of an indivldual under like circumstances. Bona flde purchasers are 
the especial favorites of courts of equity. In Boone v. Chiles, 10 Pet. 
177, 209, Mr. Justice Baldwin, in delivering the opinion of the 
suprême court, said : "A court of equity can act only on the con 
science of a party. If he has done nothing that taints it, no demand 
can attach upon it, so as to give any jurisdiction. Sugd. Vend. 722. 
Strong as a plaintifl's equity may be, it can in no case be stfonger than 
that of a purchaser who has put himself in péril by purchasing a 
title, and paying a valuable considération, witiiont notice of any de 
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fect in It or adverse claim to ît; and when, In addition, he shows a 
légal title from one seised and possessed of the property purchased, 
he has a right to demand protection and relief (9 Ves. 30-34), which 
a court of equity imparts liberally." 

In U. S. V. Burlington & M. B. R. Ck)., 98 U. S. 834, 342 (a suit in 
equity, brought by the United States to annnl certain patents issued 
by it to the railroad company, for alleged errors of the land depart- 
ment in the construction of the acts of congress under which the 
patents were issued), Mr. Justice Field, in delivering the opinion of 
the suprême court, declared that the government "certainly could 
not insist upon a cancellation of the patents so as to affect innocent 
purchasers under the patentées." To the same efifect are U. S. v. 
California & O. Land Co., 148 U. S. 31, 41, 13 Sup. Ct 458, and U. 
S. V. Wenz, 34 Fed. 154. 

The équitable right of the United States to recover thèse lands is 
not exceptionally strong in this case. If its land department had 
decided that the railroad was not entitled to them when it decided to 
the contrary, the company would hâve been entitled to an equal num- 
ber of acres within its indemnity limita in lieu of them, so that the 
company obtained no more land than it was entitled to, although 
what it did obtain was undoubtedly somewhat more valuable than tie 
land within its indemnity limits which it should hâve received. But 
the right of the government, in order to secure this différence in 
value, to recover thèse lands now, when lands in lieu of them can no 
longer be found within the indemnity limitsi to flll this grant, when 
the certificates of its land department hâve stood unchallenged for 
from 13 to 18 years, and when purchasers under thèse certifi- 
cates hâve bought, improved, and paid taxes on thèse lands, is far in- 
ferior to the equities of such purchasers, and ought not to prevail 
against them. 

The counsel for the government, however, argues that the pur- 
chasers who hold the légal title to thèse lands were not necessary par- 
ties to this suit; that the United States is entitled to a decree cancel- 
ing the certificates as against the railroad company, under thei pro- 
visions of the act of 1887, regardless of the rights of the subséquent 
purchasers; and that the relief given to thèse purchasers by the act, 
through applications to the land department, excludes them from 
ail otiier rights and remédies. But there is nothing in the act of 
1887 to support this contention. The rights and remédies thèse pur- 
chasers are pursuing in thèse suits existed in the absence of the act 
of 1887. There is nothing in that act that indicates any intention 
on the part of congress to deprive them of any défenses or rights 
they then had under the well-established ruies of equity jurispru- 
dence. On the other hand, that act grants them additional privilèges, 
and proves that they are especial favorites of congress, as well as of 
courts of equity. Under the settled rules of practice in equity, the 
holders of the légal title to thèse lands were indispensable parties to 
a suit to annul that title; and the fact that the holders of that title 
were bona flde purchasers of it for value, without notice of its de- 
fects, was a perfect défense to this suit 

The third assignment of error to be considered is that the appel- 
v.67K.no.8— 61 
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lees who hdld tbis tîtie aa tbe;^rect or remote graatees of the rail- 
road Company are not in fact bona flde purchasers. This présents a 
question of fact which the circuiti court bas decided against the ap- 
pellant after a full considération of the évidence. The ônding of 
that court is presiïmptiTely correct, and unless an obvious error has 
intervened in the application of the law, or some serions or important 
mistake has been made in the considération of the évidence, it should 
be permitted to stand. Warren t. Burt, 7 0. 0. A. 105, 110, 58 Fed. 
101, and 12 U. S. App. 591; Tilghman v. Proctor, 125 U. S. 136, 
8 Sup. Ot. 894; Kimberly v. Arms, 129 U. S. 512, 9 Sup. Ct. 355; 
Evans v. Bank, 141 U. S. 107, 11 Sup. Ct. 885; Furrer v. Ferria, 
145 U. S. 132, 134, 12 Sup. Ot 821. 

According to Mr. Pomeroy, "the essential éléments which consti- 
tute a bona fide purchaser are therefore three: A valuable con- 
sidération, the absence of notice, and présence of good faith." 2 
Pom. Eq. Jur. § 745. 

On October 31, 1867, Barney and his associâtes were the owners 
of the stock of the Winona Railroad Company. On that day they 
sold their stock in the railroad company to the owners of the Chi- 
cago & Northwestern Eailway Company, and at the same time bought 
of the Winona Company as many of its lands as should be received 
by it on account of the 105 miles of its railroad that had then been 
built They took the agreement of the Winona Railroad Company 
to procure the certification of thèse lands from the United States, 
and to convey them to the parties to be designated by themselves, 
and they agreed to take in satisfaction of this contract ail the lands 
that should be received by said company, commencing at its eastern 
terminus, and proceeding westerly until the full quantity was obtain- 
ed. They paid the railroad company in full for thèse lands on that 
day, by satisfying a debt the company owed them for constructing 
the 105 miles of railroad, and for money they had loaned to it, and 
by assigning the stock of the railroad company to those in control 
of the Chicago & Northwestern Company. Hère was a valuable 
considération fully paid by Barney and his associâtes. The satis- 
faction and discharge of tbe Indebtedness of the railroad company 
to them was in itself a sufflcient and a valuable considération for 
this purchase. Railroad Co. v. National Bank, 102 U. S. 14, 24. 
Between 1867 and 1876 the land department of the United States 
indicated and certifled to the state ail but 680 acres of thèse lands, 
and it certiûed the remaining 680 acres prior to 1880. The appellee 
the Winona & St. Peter Land Company was organized in 1876. 
Barney and his associâtes or their successors in interest under the 
contract of October 31, 1867, sold the lânds covered by that contract 
which had not already been sold to purchasers from them to this 
land company for its capital stock, which aggregated |500,000. Hère 
again was a sufftcient and valuable considération paid for thèse 
lands by the land company; and it is clear that the flrst essential 
élément of a bona flde purchaser inhered in both the purchase of 
Barney and his associâtes in 1867, and in that of the land company 
in 1876. Did they purchase in the absence of notice of defects in 
the title? Before 1881 the railroad company had convej^ed to the 
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parties entitled to thçm, under the contract of October 31, 1867, ail 
the lands in controversy except 240 acres that had been certifled to 
the Sioux City Company, and except the lands coiiTeyed to the land 
Company on Novenlbei* 20, 1887, in obédience to the decree of the 
court in Raiiroad C6. t. Barnèy. The decree in that case that thèse 
lands should be so conveyed was rendered in the circuit court in 
April, 1881. It was afterwards afflrmed on appeaL But, so far as 
the question of notice to thèse purchasers Is concerned, there was no 
change in the status of affàirs from 1867 until after the décision of 
the suprême court in Bailway Co. v. Dunnieyçr, in 1884. WheA 
Baràey and his associâtes purchased thèse lands, in 1867, only 320 
acres of them had been certifled to the state; and the évidence is 
plenary that none of thèse purchasers had any notice of any defects 
in the title to any of thèse lands. After 1867 they did not own thè 
stock of the raiiroad company or çontrol its opération. They paid 
for thè lands in that year. They could not then hâve had any notice 
or knowledge that the secretary of the interior would subsequently 
indiçate, and that the company would in 1872 and in subséquent 
years receive, lands to which it was not entitled under its grants. 
They and their successor in interest — the land company — were bound 
under their contract to tàke the lands received by the raiiroad com- 
pany frdm the United States, and the raiiroad company was bound 
by its contract to apply for and to obtain the lands it had earned. 
But it was not the land company, nôr was it Barney and his associ- 
âtes, that applied for and procured the certiflcates of thèse lands to 
the state in the years bëtween 1870 and 1880. It was the raiiroad 
company, which had then fiîissed beyond their control, There is no 
doubt that the raiiroad Company applied for, and the offlcers of the 
land department certifled, the lands hère in question in the utmost 
good faith. They ail believed that the raiiroad company was entitled 
to them. But, after ail, it was their mistake, and not that of Barney 
and his associâtes, or that of the land company, that caused the raii- 
road company to receive, and to vest in the land company, the title 
to thèse lands that the raiiroad company was not entitled to, instead 
of an equal number of acres Within its indemnity limits which it 
should hâve received. Thé évidence in this record that neither the 
land company nor Barney nor any of his associâtes had any notice or 
knowledge of this mistake, or of any daim of the United States to any 
of thèse lands, until long after they had paid the full considération 
for their respective purchases, is very persuasive. Indeed, the United 
States itself did not disCover it until 1884,— eight years after the 
land company had fully paid for the lands. Up to that time the 
ofScers of the land department had uniformly held that the raiiroad 
company had earned and was entitled to thèse lands under the acts 
of congress. In Raiiroad Co. v. Whitney, 132 U. S. 357, 366, 10 
Sup. et 112, the suprême court said of the action of thèse ofQcers in a 
similar case: 

"It is true that the décisions of the land department on matters of law are 
not blnding upon this court, in any sensé. But on questions almllar to the 
«ne Involved In this case they are entitled to great respect at the hands of 
any court. In U. S. v. Moore, 05 U. S. 760, 763, this court sald: *The con- 
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Bti'uction glren to a statute by those charged wlth the duty of executlng It 
Is always entltled to the most respectful considération, and ought not to be 
overruled without cogent reasons. • • « The oflScers concemed are usually 
able men and masters of the subject Not unfreguently they are tbe drafts- 
men of the laws they are afterwards called upon to Interpret.' See, also, 
Brown v. U. S., 113 U. S. 568, 671, 5 Sup, Ot. 648, and cases clted; U. S. v. 
Burlington & M. R. R. Co., 98 U. S. 334, 341; Kansas Pac E. Co. t. Atchison, 
T. & S. P. R. Co., 112 U. S. 414, 418, 5 Sup. Gt. 208." 

It is no -wonder that purchasers of this title rested in fancied se- 
curity on a title sustained by décisions to which the suprême court 
pays such respect The testimony of the witnesses and the cir- 
oumstances surrptinding thèse transactions force us to the conclu- 
sion that the second essentiaJ élément of a bona flde purchase — ab- 
sence of notice. of defects in their title — was not absent from the 
purchase by Barney and his associâtes, nor from the purchase by the 
land compâny. Nor was the élément of good f aith lacking. There 
is no évidence of any fraud or of any cônspiracy, or of any attempt 
on the part of any of the parties connected with this transaction 
to obtain for the railroad company or for themselves any lands to 
which they were not justly entitled. The ofllcers of the railroad 
company supposed that that company had earned and was entitled 
to the lands it applied for and received; the offlcers of the land 
departmeht, to whom the government had intrusted the duty of de- 
ciding the question, so held; and Barney and his associâtes and the 
land company accepted the titlç to the lands in good faith, in satis- 
faction of the executory contract to convey them, ,for which they 
had f ully paid as early as 1876. They or their grantees or ap- 
pointées under the contract of 1867 were clothedwith the légal 
title to ail thèse lands years before the United States made any 
claim to recover them. It goes without saying that those who 
hold any of thèse lands under deeds, contracta, or désignations 
made by Barney and his associâtes or the land company are as 
fully protected as they are, and we think the character of bona flde 
purchasers ought not to be denied to any of them. 

A single question remains for considération. Were the lands 
within the place limits of the grants to the Winona Company, and 
within the indemnity limits of the grants to the Sioux City Com- 
pany, upon which homestead entries and préemption fllings, that 
were snbsequently canceled by the proper officers of the land de- 
partment, existed at the time of the deflnite location of the Une 
of the railroad of the Winona Company, rightfully certifled to the 
State for the Sioux City Company by the offlcers of the land de- 
partment? 

Section 1 of the act of March 3, 1857, grants to the territory of 
Minnesota, for the purpose of aiding in the construction of the 
railroads of thèse two companies: 

"Brery altemate section of land, designated by odd numbers, for six sec- 
tions In width on each slde of each of said roads and branches; but in case 
It shall appear tliat the United States hâve, when the Unes or routes of said 
roads and branches are deflnltely flxed, sold any sections, or any parts there- 
of, granted as aforesald, or that the right of préemption has attached to the 
same, then it shall be lawf ul for any agent, or agents, to be appolnted by the 
govemor of said territory or future state to sélect, subject to the approval of 
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the secretary of the Interlor, firom the lands of the United States nearest fo 
the tiers of sections above speclfled, ao much land In altemate sections, or 
parts of sections, as shall be equal to such lands as the United States hare 
sold, or otherwlse appropriated, or to -wlilch the rlghts of préemption hare 
attached, as aforesald: • * • provlded, that the land to be so located shall, 
in no case, be further than flfteen miles from the Unes of sald roads or 
branches: • • * and provlded further, that any and ail lands heretofore 
reserved to the United States, by any act of congress, or in any other man- 
ner by compétent authorlty, for the purpose of aldlng in any object of internai 
improvement, or for any other purpose whatsoever, be and the same are 
hereby reserved to the United States from the opération of this act, except 
so far as It may be found necessary to locate the routes of sald rallroads and 
branches through sald reserved lands, in whlch case the right of way only 
shall be granted, subject to the approval of the président of the United States." 

Section 2 of that act provides: 

"That the sections and parts of sections of land whlch by such grant shall 
romain to the United States, wlthin six miles on eacb side of sald roads and 
branches, shall not be sold for less than double the minimum prlce of the 
public lands when sold; nor sliall any of sald lands become subject to prlvate 
entry untll the same shall have been first offered at public sale at the In- 
creased prlce." 11 Stat p. 1Ô5, c. 99. 

Section 7 of the act of May 12, 1864, grants to the state of Minne- 
sota, for the purpose of aiding the construction of the railroad of 
the Sioux City Company, 4 additional alternate sections of land per 
mile, to be located within 20 miles of the line of its road, and to 
be selected upon the same conditions, restrictions, and limitations 
as are contained in the act of March 3, 1857. Section 1 contains 
the same proviso that we have just quoted from section 1 of the act 
of 1857, relating to the réservation from the opération of the act 
of lands theretofore reserved by the United States to ald in any 
object of internai improvement or for any other purpose; and sec- 
tion 2 of that act contains the same provision as section 2 of the act 
of 1857, increasing the price of the land remaining within the 
place limits of the grant to double the minimum price. 13 Stat. 72. 

It is contended that the proviso in section 1 of the act of March 3, 
1857, and in section 1 of the act of May 12, 1864, which treats of 
lands reserved for internai improvement and for other purposes, 
expressly reserved the lands within the place limits of the Winona 
Eailroad Company, subject to homestead entries and pre-emption 
filings, not only from the grant to that company, but from the entire 
opération of thèse acts. The argument is (1) that thèse lands were 
excepted from the grant to that company by the earlier provisions 
of section 1 of the act of 1857, and that tiiey were thereby reserved 
to the United States within the meaning of this proviso, for home- 
steads and pre-emptions; and (2) that by section 2 of the act of 
1857 their price Was increased to double the minimum price, and 
thereby they were reserved to the United States for sale. The 
argument is specious, but we thînk it is unsound. The proviso 
which closes section 1 has no référence whatever to lands "sold 
and to which préemption rights have attached." Those lands had 
been excepted from the granted lands, and their treatment had been 
concluded in the earlier part of the section. They were treated as 
the property of the purchasers and of the pre-emptors, and not as 
the property of the United States, and they were excepted from the 
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granted lands because in equity they'were no longer its property. 
The pfoviso trèated, net ôf thèse lands, but of lands reserved to 
the United States by acts oï congress for its works of internai im- 
proTement, for its military purposes, for sale, or for any other like 
purpose. This is made clear by the latter clause of the proviso, 
which grants the necessary right of way over thèse lands to the 
respective railroad companies, subject to the approval of the prési- 
dent. It was not OTer lands sold or to which préemption rights 
had attached that congress intended to grant this right of way, but 
over lands of the United States upon which other parties had no 
claims as purchasers or pre-emptors. The same considérations lead 
irresistibly to the conclusion that the provisions in section 2, in- 
creasing the price of the sections remaining to the United States 
within the place limits of the grant, hâve no application to the odd 
sections subject to homestead entries and pre-emption fllings. This 
section provides that the price of the lands it refers to shall be 
double the ininimunl price, and that none of them shall be subject 
to private entry until they hâve been offered for sale at the in- 
creased price. Congress certainly did not intend to increase the 
price of lands sold or claimed by pre-emptors, or to prevent their 
entry until they were offered for sale at double the minimum price. 
They were not legislating concerning thèse lands. They were deal- 
ing with sole référence to the even-numbered sections within the 
place limits of the grant, the sections which the United States had 
reserved to itself for sale; and this section has no référence to any 
other lands. For the same reasons the provisions of sections 1 and 
2 of the act of 1864 hâve no application to the lands in controversy. 
U. S. V. Missouri, K. & T. Ey. Co., 141 U. S. 358, 367, 370, 371, 12 Sup. 
et 13. 

The question recurs, were thèse lands excepted from sélection as 
indemnity lands by the Sioux City Company by that portion of sec- 
tion 1 of the act of 1857 preceding the proviso we hâve consîdered? 
There is a wide différence in légal eiïect between the grant of lands 
in place and the grant of the right to sélect and receive lands in 
lieu of those in place which are sold or otherwisè appropriated at 
the time the Une of the railroad is flxed. Until the Une of the rail- 
road is deflnitely fixed, the former is in the nature of a float; but, 
the instant the railroad company files with the secretary of the in- 
terior its map of the deflnite location of its Une, the lands within 
the primary or place limits are thereby identifled aiid segregated 
from the public domain, and the grant of those lands takes effect 
as of the day of the date of the act of congress which bestows it 
Smith V. Railroad Co., 7 G. C. A. 397, 406, 58 Fed. 513; Eailroad Co. 
V. Baldwin, 103 U. S. 426; GrinneU v. Railroad Co., Id. 739; Rail- 
way Co. V. Dunmeyer, 113 U. S. 629, 5 Sup. Ct 566; St. Paul & P. 
E. Co. V. Northern Pac. R. Go., 139 U. S. 1, 11 Sup. Ct 389; Land 
Co. V. Griffey, 143 U. S. 32, 12 Sup. Ct. 362. Moreover, since the 
lands within the place limits are identifled by the deflnite location 
of the Une, no lands within those limits that are not then subject 
to the grant become or ever can become a part of it Lands sold 
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or appropriated and lands to whlch pre-emption rîghts hâve at that 
time attached are excluded from thèse granted lands as completely 
as though they were excepted in a deed. Railway Co. v. Dunmeyer, 
113 U. S. 629, 5 Bup. Ot 566; Burr v. Greeley, 3 C. 0. A, 357, 52 Fed. 
926, and 10 U. S. App. 409. 

But thèse rules hâve no application to the right to sélect lands 
without the place limits in lieu of those excepted from the grant of 
lands within them. The act of 1857 provides that if it shaJl appear 
that any of the lands within the primary limits hâve been sold by 
the United States or otherwise appropriated, or that préemption 
rights hâve attached to any of them when the Une of the railroad is 
deftnitely fixed, any agent appointed by the govemor of the state may 
sélect, from the lands of the United States, subject to the approval 
of the secretary of the interîor, an equal quantity of lands within the 
indemnity limits of the grant. Ordinarily, it will not "appear" at the 
time the line of the road is deflnitely fixed how many acres of land or 
what lands are excepted from the grant of lands in place by sales, ap- 
propriations, or the rights of pre-emptors. When the grant is exten- 
sive, and especially when, at the time of the deflnite location of the 
line, the région through whlch it extends is a well-settled agricultural 
country, crossed by conflicting land grants, many years may be re- 
quired to ascertain what and how many lands are thus excepted from 
the primary grant. When this has been discovered, time will be re- 
quired to make the sélections. The history of the grants under con- 
sidération furnishes a striking illustration of thèse facts. During ail 
this time the grant of the indemnity lands is in the nature of a float 
The right to sélect thèse lieu lands cannot be exercised until the 
deflciency of the lands granted appears. The sélection may then be 
made from any of the lands of the United States within the indemnity 
limits of the grant, and, when such a sélection is made and approved, 
the grant for the first time attaches to any spécifie lands within those 
limits. Kansas Pac. R. Co. v. Atchison, T. & S. F. R. Co., 112 U. S. 
414, 421, 5 Sup. et. 208; Barney v. Railroad Co., 117 U. S. 228, 232, 
6 Sup. et. 654; Sioux City & St. P. R. Co. v. Chicago, M. & St. P. 
Ry. Co., 117 U. S. 406, 408, 6 Sup. Ct. 790; Wisconsin Cent. R. Co. 
V. Price Oo., 133 U. S. 496, 511, 10 Sup. Gt. 341; U. S. v, Missouri, 
K. & T. Ry. Co., 141 U. S. 358, 371, 12 Sup. Ct. 13. 

The grant of lands for the Sioux City Company then attached to 
sitecific lands within its place limits when the line of its railroad was 
deflnitely located opposite to them, but the grant of indemnity lauds 
first attached to spécifie lands when they were selected and their 
sélection was approved by the secretary of the interior. Accordingly, 
the lands subject to the grant within the place limits were those that 
were public lands when the line of the road was dcfinitely fixed, — the 
lands that were not then sold, otherwise appropriated, or subject to 
pre-emption rights; and the lands subject to the grant within the in- 
demnity limits were those that were public lands when they were 
selected and their sélection was approved, — the lands that at that 
time were not sold, otherwise appropriated, or subject to pre-emption 
rights. Rvan v. Railroad Co., 99 U. S. 382; Railroad Co. v. Her- 
ring, 110 U. S. 27, 38, 39, 3 Sup. Ct. 485; St. Paul & S. C. R. Co. v. 
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Winona & St. P. R. Co., 112 U. S. 720, 730, 731, 5 Sup. Ct. 334; 
Sioux City & St. P. E. Co. v. Chicago, M. & St. P. Ey. Co., 117 
Û. S. 406, 6 Sup. Ct 790; Wisconsin Cent. R. Co. v. Price Co., 133 
U. S. 496, 513, 10 Sup. Ct 341. In Kansas Pac. E. Co. v. Atchison, 
T. & S. P. E. Co., 112 U. S. 414, 5 Sup. Ct 208, lands which were 
witliin the indemnity limita of a grant to tlie state of Kansas for the 
Atchison, Topeka & Santa Fé Railroad Company, under the act of 
March 3, 1863 (12 Stat 772), were subsequently, and before they 
were selected by the Atchison Company, granted as lands in place 
to the predecessor of the Kansas Pacific Eailroad Company by the 
act of July 2, 1864 (13 Stat 356). The suprême court held that 
thèse lands were thereby withdrawn from the public lands subject 
to sélection by the Atchison Company; that, as they were not lands 
of the United States at the time it attempted to make its sélection, 
it was immaterial that they had been such when the act was passed 
which made the grant. On the other hand, in Eyan v. Railroad Co. 
99 U. S. 382, 388, a tract of land in the indemnity limits of the grant 
to the California & Oregon Eailroad Company under the act of July 
25, 1866 (14 Stat 239), was, at the date of the act and at the time of 
the deflnite location of the line of the railroad, subject to a claim for 
a Mexican grant sub judice. If this tract had been within the place 
limits of the grant to the railroad company, it would certainly bave 
been excepted from it On March 3, 1873, the claim for the Mexican 
grant was ânally rejected. On March 30, 1874, the successor in in- 
terest of the California & Oregon Eailroad Company selected this 
tract as a part of its indemnity lands and obtained a patent for it. 
The suprême court held that the tract became a part of the public 
lands of the United States when the claim under Ûie Mexican grant 
was finally rejected; that it was therefore public land when the sélec- 
tion was made; that it was immaterial that it had been subject to 
the Mexican grant when the act was passed; and that it was lawfully 
selected and rightfully patented. The same effect must be given to 
the sélection and certification of thèse indemnity lands to the Sioux 
City Company. It was immaterial that there were homestead en- 
tries and pre-emption filings upon them when the act of 1857 was 
passed, or when the line of the railroad was definitely flxed. When 
thèse homestead entries and pre-emption filings had been duly can- 
celed, the lands became a part of the public domain of the United 
States, subject to sélection by and certification to that company 
under its grants, and the lands were rightly certified to the state for 
the benefit of that company. 

Finally, it is insisted that inasmuch as in a case between the 
Winona Company and the Sioux City Company (St. Paul & S. C. 
R. Co. V. Winona & St. P. E. Co., 112 U. S. 720, 5 Sup. Ct 334), in 
which the questions we hâve been considering were not presented, a 
decree was made and executed which transferred thèse lands to the 
Winona Company, when the Sioux City Company should hâve been 
permitted to retain them, the Winona Company cannot in this action 
avail itself of the fact that they were properly certified to the Sioux 
City Company. The conclusive answer to this contention is that this 
suit is based on the act of 1887. That act authorizes suits to cancel 
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patents, certiflcates, or other évidences of title to lands "erroneouslj 
certifled or patentée," and "to restore the title thereof to tte United 
States." 24 Stat. 556. Thèse lands were not erroneously certifled 
or patented. The United States is not entitled to a restoratlon of 
the title, and it cannot maintain a suit in equity to revîew the décision 
of a question of title between private parties which is res adjudicata 
between them, and in which it has no interest 

The decree below must be afiarmed, without costs to either party 
in this court; and it is so ordered. 
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No. 566. 

1. Public Lands— Raileoad Qbants — Excepted Thactb — Bona Pide Puk- 
CHA8BBS — Notice. ' 

Actual possession of land by one claimlng under a pre-emption flling at 
tbe time wiien a land grant railroad was so located as to Include sucb 
land witbin its place limits is notice to ail persons purchasing under tbe 
grant wblle sucb occupancy continues tliat tbe land was excepted from 
tbe grant, and bence they cannot successfully daim, by way of défense 
to a suit brougbt by tbe United States to annul the grant, tliat they were 
bona flde purcbasers. 

i, SaME — ESTOPPBI, AOAINST THE UnITBD STATES. 

Long-contlnued delay by the United States In bringing a avtit to cancel 
an enoneous certification of lands to a state in aid of a railroad, by which 
delay tbe railroad comi>any and its grantees were prevented from ac- 
qulring indemnlty lande in place of those erroneously certifled, raises no 
équitable eetoppel against the United States, both because there was no 
intended déception on tbe part of the govemment or its officers, and be- 
cause tbe United States is not bound, in respect to tbe enforcement of 
rlgbts or tbe protection of interests which are vested In it in its sovereign 
capacity, by any lâches or négligence of Its officers. 

t. Same. 

Where a suit Is brougbt in tbe name of tbe United States pursuant to 
an act of congress expressly directing the same for the purpose of cancel- 
ing an erroneous certification of lands to a state to aid in the construction 
of a rallway, the fact that, previous to the bringing of the suit, a pr»- 
emptloner, wbose clalm had been canceled, petitioned the land depart- 
ment for the relnstatement of bis rlgbts, Is not sufflcient to raise a pre- 
sumption that tbe suit was brougbt for bis beneflt alone; but, on tbe 
contrary, tbe govemment must be considered to hâve sucb a direct in- 
terest In tbe suit as will prevent the opération of any lâches or estoppel 
on account of the négligence of its offlcers; for, if the pre-emptioner'a 
daim should be ultimately sustained, the government would be entitled 
to recelve from bim tbe minimum price of tbe land, and, if not sustained, 
It would bave the land itself. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Minnesota. 

Robert G. Evans, for the United States. 

Thomas Wilson (Lloyd W. Bowers, on the brief), for appellees. 

Bef ore OALDWELL, SANBORN, and THAYER, Circuit Judges. 
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SANBOBN, Circuit Judge. This is an appeal from a decree dis- 
missing a bill brought by tbe United States under the act of March 
3, 1887 (24Stat 556), to restore to the United States the title to 160 
acres of land, which at the commencement of this suit was held by 
the appellee the Winona & St Peter Land Company. That cor- 
poration had acquired its title tlirough a certification of the land to 
the state to aid in the construction of the railroad of the Winona 
& St Peter Eailroad Company, the purchase of the land from that 
Company by Barney and his associâtes, tbe purchase of the land 
from Barney and his associâtes by the land company, and through 
conveyances of the land by the state to the railroad company and 
by the railroad company to the land company, in the same way in 
which it^cquired the land it held under the certiflcates for the 
benefit of the Winona Railroad Company in No. 564 (U. S. v. Wi- 
nona & St P, B. Co., 67 Fed. 948). The metliod by which that title 
was acquired by the land company and the rules and priucipies 
which measure the rights of the parties to it are stated with some 
care in the opinion in that case, and will not be hère repeated. The 
two èases were argued and submitted together, and, with the ex- 
ceptions to which we shall refer, the material facts in the two cases 
are the same. 

The record in this case discloses one décisive fact which did not 
appear in that case. We held in that case that the United States 
could not maintain its suit to restore the title to the land held by 
this land company under the certiflcates to the state for the Winona 
Eailroad Company, becauseboth Barney and his associâtes and the 
land conlpany were bona fide purchasers of the title to that land 
without notice of any def ects therein. ■ In this case they had f ull 
notice of the defects in the title to the 160 acres in question hère 
before they bought or paid for the land. The grant was made 
March 3, 1857 (11 Stat 195). On June 30, 1857, one Marshall took 
possession oif thé land,. and commenced to occupy and cultivate it 
for the purpose of acquîring the title to it under the pre-emption 
laws. On July 3, 1857, he made a pre-emption filing upon it in the 
proper land office, which hîis never been canceled. He held the 
possession of this land until 1878, when a judgment was rendered 
against him in an action of ejectment, which was brought by the 
land company in 1877 in the district court of Dodge county, Minn. 
In the meantime he had built a house and stables upon the land, 
and had cultiTated and dwelt upon it at least a portion of the time. 
After the judgment of the district court had been rendered, in 
1878, he surirèndered the possession of the land to this land company, 
In obédience to that judgment On November 15, 1887, he ûled in the 
office of the commissioner of the gênerai land office an application 
for a reinstatement of his pre-emption rights, which has not been 
passed upon by the land department because that tribunal holds 
that it has no jurisdiction to consider it This land is within the 
place limits of the grant for the Winona Company under the act of 
March 3, 1857 (11 Stat 195). After the pre-emption filing was 
made, and while Marshall was in possession of this land, claiming 
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it as a pre-emptor, the Une of the deflnite location of the Winona 
Company was fixed, this land was certifled to the state to aidi in 
the construction of that railroad, Barney and his associâtes bought 
it of the railroad company, the land company bought it of Barney 
and his associâtes, and the légal title was flnally, on April 21, 1876, 
vested in the land company by means of conveyances from the state 
to the railroad company aûd from the railroad company to the land 
company. 

The possession of this land by Marshall, claiming under his pré- 
emption flling, was notice to Barney and his associâtes and to the 
land company of his claims to the land as a pre-emptor, and of the 
fatal defect in their title to which thèse claims so clearly pointed. 
Lea v; Copper Co., 21 How. 493, 498; Noyés v. Hall, 97 U. S. 34, 37, 
38; Siebert v. Eosser, 24 Minn. 155, 161; 16 Am. & Eng. Enc. Law, 
tit "Notice,'' subtit. "Possession," p. 800, and authorities there cited. 
The purchase of the land company, therefore, lacks the essential 
élément of absence of notice of defects in its title, and it cannot in 
this case sustain the défense that it is a bona flde purchaser. Nor 
can the United States be deprived of the relief sought in this suit 
by the statute of limitations, or by its lâches, or on the ground of 
an estoppel in pais. ■ No équitable estoppel against the government 
arises hère from the fact that, if the United States had promptly set 
aside the certification of this land to the state in 1862, immediately 
after it was made, the railroad company and its grantees might 
hâve acquired indemnity lands in place of this tract, while no such 
lands can now be found or obtained. Mr. Justice Field, in deliver- 
ing the opinion of the suprême court in Henshaw v. Bissell, 18 
Wall. 255, 271, declared that "there must be sbme intended décep- 
tion in the conduct or déclarations of the party to be estopped, or 
such gross négligence on his part as to amount to constructive 
fraud," to warrant the application of the doctrine of équitable es- 
toppel. There was no intended déception in the conduct or cer- 
tification of the government or of any of its oiîicers in this case. 
They acted in the utmost good faith, and their delay was the resuit 
of their honest belief that the land had been properly certifled. 
The négligence of the oiHcers of the government, however gross, 
could not raise an estoppel against it. Négligence is but another 
name for lâches. Public policy demands that public interests shall 
not be prejudiced or jeopardized by the carelessness of govern- 
mental offlcials. It has been long and conclusively settled that 
the United States is not bound by any statute of limitations, nor 
barred by any lâches or négligence of its ofiicers, in a suit to en- 
force the rights or to protect the interests vested in it as a sover- 
eign government. Lindsey v. Miller, 6 Pet. 666; U. S. v. Knight, 14 
Pet 301, 315; Gibson v. Ohouteau, 13 Wall. 92; U. S. v. Thompson, 
98 U. S. 486; Fink v. O'Neil, 106 U. S. 272, 281, 1 Sup. Ct. 325; U. 
S. V. Nashville, etc., By, Co., 118 U. S. 120, 125, 6 Sup. Ct 1006; U. S. 
T. Beebe, 127 U. S. 338, 344, 8 Sup. Ct 1083. 

It may be conceded that if Marshall, the pre-emptor, had brought 
a suit in 1891, when this suit was commenced, to obtain a decree to 
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the effect that the title of the land company was held by it in trust 
for him, the statute of limitations of Minnesota and his own lâches 
would hâve defeated him. Bailroad C!o. t. Sage, 4 U. S. App. 160, 1 
C. 0. A. 256, and 49 Ped. 315. Nor is it denied that "when the gov- 
ernment is a mère formai complainant in a suit, not for the pur- 
pose of asserting any public right or protecting any public interest, 
title, or property, but merely to fonn a conduit through which one 
private person can conduct litigation against another private per- 
son, a court of equity will not be restrained from administering the 
equities existing between the real parties by any exemption of the 
government designed for the protection of the rights of the United 
States alone." U, S. v. Beebe, 127 U. S, 338, 347, 8 Sup. Ct 1083; 
Curtner v. U. S., 149 U. S. 662, 674, 13 Sup. Ot 985, 1041. But the 
United States sustains no euch relation to this suit The act of 
congress of March 3, 1887 (24 Stat 556), made it the duty of the sec- 
retary of the interior to adjust the land grant of the Winona Com- 
pany, and to demand the reconveyance to the United States by that 
company of any lands erroneously certified to the state for the ben 
efit of the company. This tract of land was erroneously certified 
for the beneût of the Winona Company, and the secretary demand- 
ed its reconveyance. The act of congress required the attorney 
gênerai, in case the railroad company should fail to reconvey the 
land within 90 days after the demand of the secretary, to bring this 
suit or a like proceeding to cancel the certification to the state, 
and to restore the title of the land to the United States. The rail- 
road company failed to reconvey for 90 days after demand, and 
the attorney gênerai exhibited this bill as the act of congress di- 
rected him to do. The only évidence tending to show that this 
suit was instigated by Marshall, or that it is prosecuted for his 
beneflt, is the fact that he filed a pétition with the commissioner of 
the gênerai land ofiflce in November, 1887, for a reinstatement of 
his préemption rights. It cannot be presumed that this pétition 
was the only or the proximate cause of the institution of a suit 
which congress had directed to be brought in any event. It was 
the duty of the secretary of the interior and the attorney gênerai 
to investigate this case, and to prosecute this suit, regardless of 
the application of Marshall. That the faithful discharge of the du- 
ties of government may resuit in the protection or restoration of 
the rights of individuals does not deprive those duties of their 
public character or privilèges. Moreover, the United States is not 
without interest in this suit. If Marshall's claims as a pre emptor 
are ultimately sustained, the government will receive from him at 
least the minimum price of the land (section 2259, Rev. St); and, 
if they are not sustained, they will hâve the land itself. 

Our conclusion is that the United States has a pecuniary interest 
in the resuit of this suit; that it is brought and is prosecuted by 
the direction of congress to protect the public interests, and to dis- 
charge the duties imposed upon the United States as a sovereign 
gpvernment; and that the government is entitled to the beneflt of 
its exemption from the statute of limitations and frpm lâches in 
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thîs case. The decree below mnst be reversed, and the cause re- 
manded, with directions to enter a decree for the relief prayed in 
the bill; and it is so ordered. 



UNITED STATES v. ST. PAUL & S. a E. CO. et aL 

.Circuit Court of Appeals, Elghth Circuit May 6, 1895.) 

No. 665. 

Public Lands— Railwat Gkants — Erkonboub Ckhtificatiox — Boka Pidb 
pubchasees. 

A boBa flde purchaser of lands erroneously certifled to a state under a 
r^iiroad grant bas a good défense against a suit brougbt by ttie United 
States under tlie act of March 3, 1887 (24 Stat 556), to cancel tlie certifica- 
tion and restore the tltle to the government tJ. S. v. Winona & St P. E. 
Co. (No. 564) 67 Fed. 948, followed. 

Appeal f rom the Circuit Court of the United States for the District 
of Minnesota. 

Bobert G. Evans, for the United States. 

Thomas WDson (Lloyd W. Bowers, on the brief), for appellees. 

Before CALDWELL, SANBORN, and THAYEE, Circuit Judges. 

SANBOEN, Circuit Judge. This is an appeal from a decree dis- 
missing a bill brought by the appellant, the United States, under the 
act of March 3, 1887 (24 Stat, 556), to restore to the United States the 
title to 80 acres of land which at the commencement of the suit was 
held by the appellee Alfred J. Mohler. The land in controversy is 
within the place limits of the grant by the act of March 3, 1857 (11 
Stat 195), to the territory and state of Minnesota to aid in the con- 
struction of the railroad of the appellee the St. Paul & Siouz City 
Eailroad Company. At the time of the deflnite location of the Une 
of the railroad opposite this land, in 1858, préemption rights had 
attached to it. Notwithstanding that fact, the secretary of the in- 
terior, on August 26, 1864, certifled it to the state of Minnesota as a 
part of the lands granted by the act of March 3, 1857, to aid in the 
construction of the railroad of the St. Paul & Sioux City Eailroad 
Company. On January 4, 1868, the state conveyed it to the rail- 
road Company. By five mesne conveyances the title of the railroad 
Company to this land was transmitted to the appellee Mohler. His 
immédiate grantor conveyed it to him on May 19, 1891, by a warranty 
deed with full covenants. He then paid |2,900 for it in money and 
property, and had no notice of any defects in his title until the sub- 
poena was served upon him in this suit, long after he had purchased 
and cbmpleted his payment for the land. 

The decree below must be afarmed, with costs, because the ap- 
pellee Mohler was at the time of the commencement of this action the 
holder 6f the légal title to this land, and he was a bona flde purchaser 
of it for value, without çotice of any defects in his title. The reasons 
for this conclusion are stated at length in U. S. v. Winona & St P. 
R. Co. (No. 564) 67 Fed. 948. 
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UNITED STATiES v. UNION PAC. Rï. 00. et a^. 

(Circuit Court of Appeals, Elghth Circnit. May 6, 1893.) 

No. 495 

Pdblic Lands— Railwat Grants— Bona Fidk PaRCHAsœHS. 

A bona ïïde purchaser 6f the title of a land-grant raîlroad Company to 
lands patented to It by mistake, and wbich were excepted f rom tbe grant 
by reason or prior pre-emptlon claims, that were subsequently canceled, 
bas superior equities, constitutlng a good défense to a suit brougbt by the 
United States under the act of March 3, 1887, to set aside the patent and 
restore the title to the government. U. S. v. Winona & St P. R. Co. (No» 
564) 67 Fed. 948, foUowed. 61 Fed. 143, afflrmed. 

Appeal from the Circuit Court of the United States for the District 
of Kansds. 

This is an appeal from a decree which dismlssed a bill, exhibited by the 
appellant, the United States, under the act of March 3, 1887 (24 Stat. 55(3), 
to set aside a patent of, 160, acres of land issued on Septjanber 10, 1874, to 
the iCansas Pacific Railroad Company, under the act of July 1, 1862 (12 Stat. 
c. 120, il 3, 9, pp. 489, 492, 494), and the acts amendatory thereof , and to re- 
store to the United States the title under tihat patent, which at the com- 
mencejnent pf thig suit was held by tbe appeUee William I^oard. The original 
grant was made to the Leavenworth, Pawnee & Western Raiïroad Company 
of Kansas. The name of that comiiany was subsequently changed to the 
Union Pacifie Railway Company, Eastern Division; then to tbe Kansas Pa- 
cific Raiïroad Company; and that company was afterwards Consolidated with 
the àppellee the Union Pacific Railway Company, which has succeeded to 
ail the rights this raiïroad company acgliired under any of Its names. In 
ail partlculars essentlal to the détermination of this case the terms of this 
grant were the same aa those of the grant considered in the case of U. 
S. V. Winona & St. P. R. Co. (No. 564) 67 Fed. 918. 11 Stat. 195. But the 
act of Jtily 1, 1862, authorized the président of the United States to issue a 
patent for the lands within the grant opposite the constructed road whenever 
40 consécutive miles of It hadbeen completed. On May 8, 1867, the raiïroad 
company flled its map of the deflnlte location of its line of raiïroad opposite 
the land hère in çpntroversy. This land vvas part of an odd section within 
the place limlts of the grant. At the time of the ûefinite location of the line 
of the road opposite this land a declaratory statément had been flled upon it 
under the pre-emption laws. This filing was canceled by the proper offleer of 
the land office on October 3, 1871. On September 29, 1871, one J. G. Mohler 
made a homestead entry upon said tract of land, which was canceled on Sep- 
tember 9, 1873. On July 28, 1885, Mohler applied to the proper officer of the 
land office for the reinstatement of bis homestead entry. Hls application was 
rejected, and he made application to purchase the land under section 2 of the 
act of June 15, 1880, but this application was re.1ected. On March 11, 1873, 
the Kansas Pacific Raiïroad Company conveyefî this land by warranty deed to 
one Powers. On September 8, 1875, Powers conveyed by like deed to one 
Berg. On April 22, 1881, Berg, by like deed, conveyed to one Whitman. On 
July 28, 1883, Whitman conveyed by like deed to one Quinn. On September 
1, 1885, Qulnn conveyed the land to the àppellee William Hoard. The patent 
to the Kansas Pacific Raiïroad Company and the deeds which conveyed the 
title under that patent to Quinn were duly recorded in the office of the county 
where the land is situated, and an abstract of title, which discloèed this com- 
plète chaln of title, was f urnished to Hoafd before he purohased. T^here was a 
one-story house* a barn, ai;id a stable upon the, land, and 110 acres of It were 
under cultivation when Hoard m^de the purchase. He bought the land of Qulnn, 
who was then In possession of It, in 1885, ànd paid hlm Ç5,()00 for It. He has 
eince lived upon and cultivated it as a farm. Hëhad no notice of any defects 
in the title or of any daim of any one but Quinn to any Interest In the land 
until after he had purchased and paid for it. 
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W. G. Perry, U. S. Atty. 

T, F, Gàrver (T. L. Bojid, on the brîef), for appellee William Hoard. 

N. H. Loomis (A. L. Williams and E. W. Blair, on the brief), for 
appellee Union Pac. By. Co. 

Fred M. Dudley, for appellee Northern Pac. R Co., filed brief by 
leaye of court. 

Before CALDWELL, SANBORN, and THAYER, Circuit Judges. 

SANBORN, Circuit Judge, after stating the facts aa above, de- 
livered the opinion of the court. 

The principles announced in U. S, T. Winona & St P. R. Co. (No. 564) 
67 Fed. 948, are décisive of this case. Concedirig, but not deciding, 
that by the prevlous flling of the declaratory statement préemption 
rights had attached to this land at thè time when the Une of the rail- 
road opposite to it was deflnitely fixed, this land was excepted from 
the grant to the railroad Company. But the land was within the 
jurisdiction, and it» disposition within the power, of the land de- 
partment of the United States. The patent issued by that depart- 
ment to the railroad company was not roid, but conveyed the légal 
title. The appellee William Hoard was a bona flde purchaser for 
value of that title, without notice of any defects in it; and his équita- 
ble rights as such purchaser are superior to the équitable claims of 
the United States to hâve the title restored to it, and constitute a 
complète défense to this suit 

The decrée below must be affirmed, without costs to either party in 
this courte and it is so ordçred. 



UNION PAC. RY. CO. et aL v. UNITED STATES. 
(Circuit Court of Appeals, Blghth Circuit May 6, 1895.) 
. No. 307. 

L ESTOPPEL AGAIKST THE UnITED StATBS. 

A suit in which tlie United States haa no interest, and in which It !• 
under no obligation either to the public or to the party for whose beneflt 
the suit is brought, eau be sustained no better in the name of the United 
States than in the name of the real party in interest; and an estoppel 
which would operate agalnst the rights of such party wlU bar recovery, 
notwitbstajadlag that the United States is the formai complainant. U. S. 
V. Winona & St P. R. Co. (No. 564) 67 Fed. 848, followed. 
S. Bamb — Public Lands— Suit to Cancki. Railboad Gkants. 

Certain lands were excepted out of a ralhroad grant because a pre-emp- 
tion claim had attached thereto at the time of a deflnite location of the 
road. Subsequently, the pre-emptloner relinquished hls claim, and the 
land was sold by the railroad company, and the title conveyed by it was 
at length obtalned by one W. for his wlfe, and they tooli possession under 
their deed. They, however, concealed from the railroad company and 
from the United States that they had bought the railroad title; and after- 
wards W. made a homestead entry upon the land, which entry, after a 
contest before the land department with the railroad company, was can- 
celed, and a patent was Issued to the railroad company. W. haring died, 
his wlfe caused the deed conveying the railroad title to her to be re- 
corded^ tfans showing a perfect chaln of title from the United States 
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through the railroad company to herself. She then procured an abstract 
of this title, and, upon the falth of It, procured from an inyestment com- 
pany a loan secured by a mortgage of the land. Afterwards, wlth the 
purpose of discharging the land in part at'least from the lien of the mort- 
gage, she petitioned the United States, through the land office, to bring a 
suit to cancel the. patent to the railroad company on the grovmd that she 
and her children, as heira of W., were entitled to the land under her 
husband's homestead entry, and this suit was accordingly brought. Edd, 
that she was estopped tq set up this claim as against the mortgage, and 
that the United States had no interest to protect or governmental duty 
to perform, and hence that the suit Instltuted In its name was for hêr 
benefit alone, for whlch reason the estoppel operated as a bar to the 
suit, notwlthstanding that the United States was the complalnant 

Appeal from the Circuit Court of the United States for the District 
of Kaûsas. 

This is an appeal from a decree in fayor of the United States which an- 
nulled a patent of 160 acres of land to the appellant the Union Paciflc Rail- 
way Company, upon the title evldenced by which a mortgage for $2,200, which 
was held by the appellant William Dalrymple, rested. The case was heard 
below upon the bill exhibited by the United States and the answers of the 
rallway company. When a suit In equity Is heard on the bill and the an- 
swers, the material allégations of the answers must be talien to be true, and 
the averments of the bill that are denled by the answers to be false. Leeds 
V. Insurance Oo., 2 Wheat 380, 884; U. S. t. Trans-Mlssouri Freight Ass'n, 
7 C. O. A. 15, 82, 58 Fed. 58. Under this rule the material facts in this case 
are thèse: By the act of July 1, 1862 (12 Stat c. 120, §§ 3, 9, pp. 489, 492, 
494), and the various acts amendatory thereof, the United States granted to 
the Leavenworth, Pawnee & Western Rallway Company of Kansas, a cor- 
poration, certain of the public lands, to ald in the construction of a railroad 
and telegraph Une from the Missouri river,,at the mouth of the Kansas river, 
to a place of connection with the Paciflc Railroad of Missouri on the one hun- 
dredth merldian west of Greenwich, descrlbed in that act The original grant, 
so far as it is material to this case, was In thèse words: "That there be, and 
Is hereby, granted to the said company, for the purpose of aiding in the con- 
struction of said railroad and telegraph llne, and to secure the safe and 
speedy transportation of the mails, troops, munitions of war, and public stores 
thereon, every altemate section of public land, designated by odd numbers, 
to the amount of flve altemate sections per mile on each side of said road, 
on the Une thereof, and wlthln the limits of ten miles on each side of said 
road, not sold, reserved or otherwise disposed of by the United States, and 
to which a préemption or homestead claim may not hâve attached, at the 
time the Une of said road is definitely fixed." The act of July 2, 1864, also 
provided that whenever 40 consécutive miles of any portion of said railroad 
and telegraph Une was completed, as required by the act, patents should be 
Issued conveying the right and title to said lands to the company on each side 
of the road as far as the same was completed. By the act of July 2, 1864 (13 
Stat. c. 216, I 4, pp. 356, 358), section 3 of the act of July 1, 1862, was amended 
' by striklng out the word "flve" wherever it occurs, and Inserting In lieu of it 
the Word "ten," and by striking out the word Mten" wherever it occurs, and 
inserting in place of it the word "twenty." 

The name of the Leavenworth, Pawnee & Western Railroad Company of 
Kansas was subsequently changed to the Union Paciflc Rallway Company, 
Eastem Division, then to the Eansas Paciflc Railroad Company, and the com- 
pany was flnally Consolidated with the Union Pacific Rallway Company, the 
appellant, which has succeeded to ail the rights this rallway company ac- 
quired under any of Its names. The railroad company earned its grant by th'e 
timely and fit construction of Its railroad and telegraph Une. The 160 acres 
of land In controversy hère was a part of an odd section wlthln the place 
limits of the grant to this company by the acts we hâve mentloned. On May 
6, 1867, the railroad company filed its map of the definlte locatioa of the llne of 
its railroad opposite to this land. On April 14, 1866, one James S. Grier, who 
was a minor 20 years of âge, filed his declamtory statement upon this land 
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in the proper land office, by whlch he alleged that he had settled thereon tin- 
der the pre-emption laws. On August 12, 1868, he relinquished his pre-emp- 
tion clalm to this land. On September 10, 1868, the raiiroad company sold and 
conyeyed thls tract of land by a warranty deed to one James Waddle. On 
February 10, 1871, Aimer Weller bought the land of Waddle, and the latter 
conveyed It by warranty deed elther to him or to his wlfe, Hannah B. Weller. 
Thereupon Weller and his wife took possession of the land under this deed, 
and hâve ever slnce retalned it. They eoncealed from the raiiroad company 
and from the United States the fact that they had bought the tltle Waddle re- 
ceived from the raiiroad company; and on October 9, 1871, Weller made a 
homestead entry upon the land, whlch was on October 22, 1875, after a con- 
test and trial before the land department of the United States of the elaims 
of Weller and the raiiroad company, canceled by the commissioner of the gên- 
erai land ofBce. On December 31, 1877, the United States Issued a patent 
of thU land to the raiiroad company. At some time prior to September, 1886, 
Weller dled intestate, and left his wife, Hannah E. Weller, and five children, 
his sole surviTing helrs; and Hannah B. Weller recorded In the county In 
whlch this land was sltuated the deed of February 10, 1871, from Waddle, 
whlch then ran to her, so that there appeared of record a perfect chain of 
title from the United States through the raiiroad company and Waddle to 
berself. She was still in possession of the land, and she then procured an 
abstract of this titlç, and, for the purpose of procuring a loan upon the se- 
curity of her title to the land, fumished it to the Lombard Investment Com- 
pany, a corporation, which. In reliance upon the abstract, the record tltle, and 
her possession, and without notice of any defect in this title, loaned to Han- 
nah E. Weller, at her request, $2,200 upon the security of her mortgage upon 
this land. Thls mortgage was dated September 1, 1886. It contained full 
covenants of warranty of the tltle, and secured the payment of a promissory 
note of $2,200 made by Hannah B. Weller, and payable to the Lombard In- 
vestment Company. On September 25, 1886, the appellant William Dalrym- 
ple purchased and pald a valuable considération for thls note and mortgage 
In good faith, without notice of any defects in the tltle disclosed by the ab- 
stract According to the answers of the raiiroad company and palrymple, 
whlch stand admitted in thls case, Hannah B. Weller knew ail thèse facts; 
but she did not disclose to the United States the fact that she or her' husband 
had procured the tltle of Waddle under the patent to the raiiroad company. 
But for the purpose of discharging the land in part at least from the lien of 
the mortgage, and of preventlng the appellant Dalrymple from coUectlng the 
amount owlng to him on thls mortgage debt, she petitioned the United States, 
through the gênerai land office, to bring this suit to cancel the patent to the 
raiiroad company on the ground that she and the other heirs of Weller held 
the possession of, and were entltled to the title to, the land under the home- 
stead entry made by her husband in 1871 only, and she thereby induced the 
United States to brlng and prosecute this suit The United States has no in- 
terest In the suit, and the real parties to the controversy are Hannah B. Wel- 
ler and WUllam Dalrymple, the holder of her mortgage. 

Henry P. Lowenstein (A. L. Williams, John C. Gage, Watson J. 
Ferry, Charles E. Small, and N. H. Loomis, on the brie^, for appel- 
lants. 

W. C. Perry, U. S. Atty. 

Before CALDWELL, SANBOEN, and THAYEB, Circuit Judges. 

SANBOEN, Circuit Judge, after stating the facts as above, deliver- 
ed the opinion of the court. 

The principles announced in U. S. v. Winona & St P. E. Co, (No. 
564) 67 Fed. 948, are décisive of this case. The ternis of the grant 
under the act of July 1, 1862 (12 Stat. c. 120, §§ 3, 9, pp. 489, 492, 494), 
differ in no particular, essential to the décision of this case, from 
thbse' considered In that case. 11 Stat 195. 
v.67F.no.8— 62 
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Conceding, but not deciding, that the flling of the declaratory state- 
ment of Grier was sufflcient évidence that préemption rights had at- 
tached to the land in controversy hère, when the Une of the railroad 
was definitely flxed opposite to it, it follows from the views expressed 
in that case (1) that this land was excepted from the grant to lie rail- 
road coinpany; but (2) that the land was within the jurisdiction, and 
its disposition within the power, of the land department of the United 
States, and the patent to the railroad company issued by that depart- 
ment wais not Toid, but it conveyed the légal title to the railroad com- 
pany and its grantees; (3) that the appellant Dalrymple was a bona 
fide purchaser of a mortgage for $2,200, whlch is a lien upon ail that 
légal title that Hannah E. Weller acquired through the deed from 
the immédiate grantor of the railroad company; and (4) that the 
équitable rights of a bona flde purchaser are superior in a case of 
this character to the équitable claims of the United States to hâve 
the title restored to it, and constitute a complète défense to this suit. 

There is another fatal objection to the maintenance of this suit It 
is that this is a suit in which the United States has no interest to pro- 
tect, and no governmental duty to perform, and that it is prosecuted 
in its name at thé instigation and in the interest of a private indî- 
vidual, to obtain relief that she is estopped from recovering in her own 
name by every principle of law and of equity. It was instituted and 
is prosecuted at the instigation and on the pétition of a mortgagor to 
annul a title upon which she obtained a loan of |2,200 upon the faith 
ot her représentation that she had a perfect title to the land. The 
patent was isSued in 1877. It is claimed in this suit that Aimer 
Weller, the hu^band of Hannah E. Weller, the mortgagor hère, was 
en titled to the légal title to this land under his homestead entry. 
Ëither Aimer or Hannah had this légal title under the patent through 
the deed from Waddle from the tïme the patent was issued, and 
during ail this tîme they were in possession. If Aimer had the 
title, of wbat could he complain? If Hannah, his wife, had it, she 
undoubtedly had it with his consent. If not, he could hâve main- 
tained a suit in equity at any time during his life, and his heirs 
could haye maintained one at any time since his death, for a decree 
that Hahnah held this légal title in trust for Mm or for tliem. Bogan 
V. Mortgage Co., 11 G. C. A. 128, 63 Fed. 192, and cases cited. Aimer 
Weller made no. complaint regarding this title from 1877 until he 
died. None of his heirs excépt Hannah hâve ever complained of it 
since. Hannah, who, according to the records of the county in 
which the land is situated, has held this légal title since 1877, never 
complained because she held it until after she had borrowed the 
|2,200, and tien, not for the purpose of strengthenîng her own title, 
but to weaken the security of the loan she had procured, and to 
defeat its collection. To obtain this loan, she caused a deed to her- 
eelf of the title under the patent to the railroad company to be re- 
corded, and phe presented to the mortgagee an abstpact which dis- 
closed a perfeçt title in her under the patent to the railroad com- 
pany. She was then in possession ot the land; and if the claim she 
now makes, that, she waa not entitled to this land, but that it be- 
longed of right not to her alone, but to her and her diildren, the 
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heirs of Aimer Weller, under hîs homestead claim, is well founded, 
she knew that fact, and concealed itfrom the mortgagee in 1886, when 
she induced it to loan its money on the faith of the perfect title her 
abstràct and possession disclosed. She cannot be heard to assert 
that fact now to defeat this mortgage in the hands of a bona Me 
purchaser. 

In Paxson v. Brown, 10 C. C. A. 135, 143, 61 Fed. 874, this court de- 
clared: 

"No principle Is more salutary, none rests on more soUd foundations, than 
that one who, by liis acts or représentations, or by hls silence when he ought 
to speak ont, Intentionally or through culpable négligence induees anottier to 
believe certain facts to exist, aiid the latter rightfully acts on such a belief, 
so that he wlll be prejudiced if the former is permitted to deny the existence 
of snch facts, is thereby conclusively estopped to Interpose such déniai This 
principle is salutary, because it represses fraud and falsehood. It rests on 
the fiolid foundation of our comnjon sensé of justice, wliich révolta at the idea 
of rewarding the latentional or culpably négligent decelver at the expense of 
the innocent purchaser who believed him. Caimcross v. Lorimer, 3 Macq. 
828; Djjckerson v. Colgrove, 100 V. S. 578, 582; Kirk t. Hamilton, 102 U. S. 
68, 75; Evans v.'Siiyder, 64 Mo. 516; Pence v. Arbùckle, 22 Minn. 417; Crook 
V. Corporation of Seaford, L. R. 10 Eq. 678; Faxton v. Faxon, 28 Mich. 159." 

TJpM this principle, the mortgagor, Hannah E. Weller, was estop- 
ped to maintain a suit to defeat or weaken the lien of this mortgage, 
and we thiiik in this case the govemment is in the same position. 

It is not denied that, if the United States was prosecuting this suit 
to enforce the righta or to protect the interests vested in it as a 
sovereign govemment, it might not be affected by the équitable 
estoppel which bars this mortgagor. U. S. v. Winona & St. P. R. 
Co. (No. 566) 67 Fed. 948, and cases cited. But that is not the 
position of the United States in this case. The govemment has no 
inter«st in this suit. If this decree is afiQnned, the United States 
will become a mère conduit to pass the légal title to this land from 
Hannah E. Weller to Hannah E. Weller and the children of her 
husband. The govemment can receive no purchase price for the 
land, nor can it retain the land itself. Moreover, the uncontradicted 
averments of the answers are that this suit was instigated by this 
mortgagor for the sole purpose of defeating the collection of her 
mortgage debt; that she induced the govemment to institute it by 
filing a pétition which did not disclose the essential fact that either 
she of her husband held the légal title under the patent she asked 
the govemment to set aside; and thàt the only real parties in interest 
in this suit are this mortgagor and William Dalrymple, the assignée 
of this mortgage. Private parties cannot be permitted under such 
circumstances to use the name of the United States to shield them- 
selves from the just conséquences of their own acts, or to deprive 
bona flde purchasers of their défenses in equity. A suit in which 
the United States has no interest, and in which it is under no obliga- 
tion to the public or to the party for whose use the suit is brought 
and prosecuted, can be sustained no better in the name of the United 
States ,than in the name of the real party in interest Individuals 
cannot in that way avail themsèlves of the privilèges and exemptions 
which are bestowed upon the govemment, not for the benefit of 
private parties, but for the protection of the interests of the publio, 



980 FEDERAL BEPOBTEB, Vol. 67. 

and to enable the United States to discharge its duties and obliga- 
tions as a Bovereign governmênt U. S. v. San Jacinto Tin Co., 125 
U. S. 273, 285, 8 Sup. Ct. 850; U. S. v. Beebe, 127 U. S. 338, 8 Sup. Ct 
1083; Curtner t. U. S., 149 U. S. 662, 13 Sup. Ct 985, 1041. 

Tlie decree below must be reversed, and the case remanded, with 
directions to dismiss the bill ; and it is so ordered. 



UI/MAN T. lABGER et al. 
(Circuit Court, D. West Virginia, May 17, 1895.) 

1. Eqtjitt Plbading— Dbmxtkreb— Exhibits. 

Upon demurrer to a blll, tlie exhibits flled with the bill are to be read 
as part of It. and the statements found in them must be accepted as true 
against the démurrants. 

2. Equity JuRiSDiCTiorr— Btll to Cancbi, Tax Debds— Multiplicitt of SuiTa 

A bill by a landowner to cancel numeroua tax deeds, held by différent 
persons under a sale made by the commissloner of school lands, In West 
Virginia, in one proceedlng to forfelt the lands for taxes, may be main- 
talned as a bill to remove cloud from tltle, and on the ground of avolding 
a multipliclty of sults, where ail the parties clalm under a common source 
of title. 

8. Samk— Tax Sales— ScHooii Lands. 

Where lands are forfeited for nonpayment of taxes In West Virginia, 
and are sold by the commissloner of school lands, the title acqulred by 
virtue of the tax deeds Is the same title as that of the original owner, and 
he Is to be regarded as the common source of title, not-withstandlng that 
the same bas passed through the state to the purchasers at the tax sale. 

4. Lâches— Demubrbb to Bill. 

The question of lâches cannot be consldered upon demurrer to the bill 
where the blll allèges that complalnant was Ignorant of the matters con- 
stituting the foundatlon of his right, and that, as soon as he dlscovered 
them, he took the necessary steps to assert his right 

6. BqniTT Pleading—Multifariousnbss— Joindre op Paktibs. 

In a blll and cross bill for partition between tenants in common of a 
tract of land, it is proper to join as défendants numerous purchasers at 
a tax sale of part of the land, for the purpose of cancellng their deeds, 
on the ground that the tax proceedlngs were invalld; and such bills are 
not rendered multifarious by such joinder. 

6. Same— Discrétion oi' Court. 

Whether or not a bill Is multifarious is a question whlch rests iargely 
in the discretloh of the court, and a décision overruling an objection based 
on that ground will ncrt be revlewed on appeal. 

Okey Johnson and Gouch, Flournoy Sa Price, for A. J. Ulman. 
Jas. H. Ferguson and P. W. Strother, for W. Gr. W. laeger. 
John S. Wise, W. E. Chilton, and E. Spencer Miller, for trustées 
Brown, Jackson & Knight, A. C. Snyder, T. S. Heintze, and D. E. 
Johnston, for Bramwell and others. 
Payne & Green, for Dwight Devine. 
Watts & Ashby, for David E. Johnston and Stealeys. 

Before GOIT, Circuit Judge, and JACKSON, District Judg& 

JACKSON, District Judge.. Alfred J. Ulman flled, his bill în the 
circuit court of McDowell county, W. Va., against W. R. laeger, W. G. 
W. laeger, and others, claiming that he was a ootenant of W. R 
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laeger in a tract of 150,000 acres of land lying in said county, hav- 
ing acquired title to one undivided half interest. The bill allèges 
that certain proceedings were instituted by the commissioner of 
scliool lands in McDowell county to forfeit the land for the nonpay- 
ment of taxes, which ânally resulted in the sale of over 7,000 acres 
of the same to sundry third parties, which sales were conflrmed by 
the court, and deeds were made by the commissioner to the varions 
purchasers in pursuance of the order of the court conlirming the 
sale. The primary object of the bill is to annul and vacate the 
deeds made by the commissioner, and thereby to remove the clond 
upon the title of the owners to the land sold. The further object 
of the bill is a partition of the land between the tenants in com- 
mon. There are other grounds of relief sought which at this time 
we do not think require attention. After the flling of the orig- 
inal bill, the case was, by proper proceedings, removed into this 
court, for further proceedings to be had therein. 

It appears from the bill that Ulman conveyed to Kent, Neal, and 
Totten one undivided flfth part of his one-fourth of the land in 
controversy flrst acquired by him, and that on the 8th day of Febru- 
ary, 1888, W. R. laeger conveyed the equity of rédemption in three- 
f ourths to his f ather, W. G. W. laeger ; and it further appears that 
on the 24th day of April, 1888, W. G. W. laeger conveyed the land 
to Henry Parmalee, trustée, to secure $6,000 to C. B. Wilkins, and 
that on the 26th day of March, 1889, he conveyed the same land 
to John P. Jenny, trustée, to secure $60,000 to Charles C. Hanes, 
The bill prays for an account between the plaintiff and défendant 
W. G. W. laeger as to the amounts advanced for taxes, and other 
moneys advanced for the protection of the land, and calls for a dis- 
covery as to the amounts due on each of said trust deeds, and asks 
that said trust deeds be set aside as clouds upon the plaintifiE's 
title, claiming that they were "shams." To this bill W. G. W. 
laeger filed his answer, denying many of the allégations of the bill, 
and admitting others, which are unnecessary to be considered at 
this time. After the flling of the answer, the plaintift flled an 
amended bill, making Elias Adler a party, alleging that W, G. W. 
laeger had conveyed one-fourth of his interest in the land to Adler, 
which was in fact a conveyance for the beneflt of Ulman, who, it is 
alleged, had furnished the purchase money, by which transaction 
Ulman claims he acquired that interest which Adler and wife con- 
veyed to him on the 30th day of July, 1889, making Ulman's interest 
one-half of the land. The amended biH also makes a number of 
the purchasers at the tax sale parties défendant who were not be- 
fore made parties. On the 2d day of June, 1890, after the issues 
were made up between Ulman and laeger, the défendant W. G. W. 
laeger filed his cross bill, which flling was before that of the first 
amended bill, against the parties brought into the case by the cross 
bill. It further appears that Ulman, in his original and amended 
original bills, seeks relief against the laegers and ail the défendants 
wbo set up any title to the land in controversy, and calls for a par- 
tition of the lands between him and W. G. W. laeger. This is the 
scppe of the original bills, while the cross bill of laeger seeks af- 
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firmative relief from TJlman, setting up the issues made in hisanswet 
to the original bill of Ulman, aud bringing to the attention of the 
court sundry new parties, who, it is alleged, were necessary parties 
to this proceeding, ail of whom were purchasers of a portion of this 
tract of land at the commissioner's sale, thus rendering it necessary 
to pass upon the validity of their deeds, claiming that they were 
clouds iipon the title of the rightful owner of the land sold by the 
commissioner. Other matters are presented for the considération 
of the court in both the original and cross bills, which we do not 
think necessary to consider upon the demurrer; but they are ail 
more or less directly connected wlth the title to this land, and grew 
out of the same original controversy between Ulman and laeger, on 
the one hand, and the défendants, on the other. In fact, ail the 
parties to this suit claim portions of the original tract of land now 
in controversy, and dérive their titles from the same common 
source. Upon this state of facts, as they appear in the original 
and cross bills, the several défendants hâve filed their demurrers, 
and invoke the judgment of the court upon the questions of law 
raised by them, which are substantially the same. 

The first. ground assigned is that both Ulman and laeger hâve 
plain adéquate remédies at law, and that ail the purchasers at the 
tax sale hold adversely to them, which requires an action at law to 
dispossess them. This ground of demurrer is not an unusual one 
in cases of the character we hâve under considération. In passing 
upon the questions raised by the demurrers, the exhiblts flled wlth 
the bill are to be read as part of it, and the statements found in 
them must be accepted as true against the demurrants. In this con- 
nection it seems to us that some of the questions raised by the de- 
murrers shoûld be considered upon the merits, rather than upon 
demurrer to the bill. We will dispose of the question as to the 
remedy of the plaintiff in this action hereafter, as we wish to lirst 
notice the question of misjoinder of parties. 

It is urged that ail of the défendants who were purchasers at 
the tax sale hâve been improperly impleaded in this action because 
there exists no privity of interest between them and Ulman and 
laeger, and, as a conséquence, no such privity between the parties 
as would en title Ulman or laeger, or both of them, to maintain 
this action. This is the most serions question raised by the de- 
murrers. To enable us to discuss this position, we hâve reviewed 
briefly the history of this case. From that history it is apparent 
that the title to the land in controversy was either in Ulman or 
laeger, or in both, as tenants in common, and that in this pro- 
ceeding they must be recognized as the source, and the only one, 
from which ail of the défendants who are impleaded in this action 
derived their title, if any they h9.ve, to any of the land in contro- 
versy. It is true that the purchasers at the commissioner's sale 
claim that they are holding under the state; but it cannot be de- 
nied that the state only got the title of Ulmer and laeger, if any 
she acquired, and, when she sold it, she only sold and conveyed 
the title of Ulman and laeger as purchased at the sale. De For- 
rest V. Thompson, 40 Fed. 875, and reported as Wakeman t. Thomp- 
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son in 32 W. Va. Append. 1. We hold this position to be sound, 
and, as a conséquence, there is a privity of estate between the 
plaintiffs in tlie original and cross bills and ail of the défendants 
who were purchasers at the tax sale, and it must follow that as 
to them there was no misjoinder of parties to the action. But we 
<io not rest this conclusion alone upon this position, for the reason 
that if, in the disposition of the case, it should turn ont that the 
proceedings taken by the school commissioner on behalf of the 
State were irregular, and either void or voidable, the land would be, by 
such légal action, restored to the former owners in whose name or 
names it was sold. This resuit would establish a légal relation be- 
tween the plaintiff and défendants, and, as a conséquence of such 
relation, a privity of interest that justifled the plaintifE impleading 
the défendants in thisi action. One decree could be entered in the 
case vacating ail the deeds made under the proceedings had in 
the McDowell court, for the plain reason that, if the action of that 
court was irregular, and did not comply with the terms of the stat- 
ute under which the proceedings were had, then the défendants 
acquired no title to the land as against the plaintiffs. We hâve 
before held that, where the claims of the défendants are derived 
from the same source, a suit in equity is the proper proceeding in 
which to litigate their rights, upon the familiar ground that by 
suing in equity you can bring ail the défendants before the court 
in one action, and thereby avoid a multiplicity of suits. 

There is no occasion, as is contended, for différent and several 
actions to recover the possession of the land in controversy until 
the cloud which now hangs over the title of complainant is removed. 
In this case it is alleged that there is a common wrong against the 
rightful owners of this land, insisted upon by ail of the défend- 
ants who were purchasers of the land at the tax sale. That common 
wrong involves the title of ail of the numerous purchasers of the 
lands in controversy. Aa an incipient step in the litigation, it 
becomes necessary to vacate and annul the deeds of thèse varions 
purchasers, founded, as it is alleged, upon proceedings that were 
not only irregular in not complying with the statute, but were ab- 
solutely void, by reason of the fact of an alleged interest in them 
«f the judge of the court who presided at the time they were had. 
It is doubâul if the last allégation just referred to would be prop- 
erly cognizable on the law side of the court, under the peculiar cir- 
cumstances of this case. Be that as it may, it is a very grave 
charge, and we think more properly belongs to a court of equity, 
and should be heard in that forum. If we hold that actions of law 
fihould be brought for the recovery of the lands sold at the tax 
sale, it would involve the bringing of suits against each one of tie 
défendants; or, Lf they were ail impleaded in one action of eject- 
ment, each one could demand a separate trial, which would occa- 
sion unusual delay, and greatly increase the cost of litigation. The 
purpose and object of this suit in impleading so many in one action 
is to prevent oppressive and vexations litigation, which is not only 
unnecessary, but is ofteo unavailing, aa it might prove to be iu this 
case. 



984 FBDEBAL BEPOETEB, Vol. 67. 

TJpon the demurrers the rights to ail the parties to the tax sale 
would dépend upon the same questions of law. In this connection 
it ia insisted that there is no privity of interest, by contract or 
otherwise, between the demurrants and Ulman and laegers, ex- 
cept that which the law implies, which, under the drcumstances of 
this case, we hold créâtes such a privity of interest as justifies this 
action. We theref ore conclude that, if there is a remedy at law, this 
is one of those cases in which there is also a coexistent remedy 
in equity, and that the action may be maintained in either forum, 
but that a more adéquate remedy would be found in equity — First, 
because it is the proper forum in which to raise the question of a 
cloud upon the title, and to obtain relief by a decree of the court 
removing the same; and, second, because the object ia to vacate 
and annul deeds that might be used in the chain of title in an action 
of law. 

It is claimed that the questions raised by the bills hâve been 
passed upon by the circuit court of McDowell county in proceedings 
therein had between the state of West Virginia and Ulman and 
laeger. It does not so appear from the bill. On the contrary, it 
clearly appears that the légal title to the lands in question never 
arose between the state and Ulman and laeger. The action taken 
and had in the state court was not of a judicial character in which 
the strength of title was at issue and tried between the state and 
Ulman and laeger. The proceeding was purely a statutory one, 
of a remédiai character, upon which tiie court undertook to adminis- 
ter relief by which the state could secure taxes due it against land» 
conceded by the proceedings to bave formerly been owned by Ul- 
man and laeger. The whole proceeding was purely administrative, 
and did not involve the validity of the title of Ulman and laeger. 
For this reason we cannot sustain this position. 

In the discussion of the questions raised by the demurrer, the 
défendants claimed that the plalntiff had waited too long before 
bringing bis suit, and that the doctrine of lâches applied. No such 
cause is assigned in any of the demurrers filed that hâve come un- 
der our notice. Treating it, however, as a cause assigned, it seems 
to us that, under the allégations of the bills, it is a question that 
more properly arises upon the final hearing of the case on its merits, 
and for this reason we are not inclined at this time to enter into 
a serions discussion of it, which may receive a careful considéra- 
tion both of the facts and the law as applicable to them. The bills 
allège that both Ulman and laeger were ignorant of their rights, 
and they particularly specify and charge that they were ignorant 
of the failure of both the sherifE of McDowell county and the clerk of 
the county court of the county to perform the duties required of them 
by the statute in regard to the tract of land in question. And the bill 
further charges that, as soon as they became aware of their légal 
rights, they took the necessary steps to assert them. Upon the 
pleadings as they now stand, we must accept thèse statements as 
true, leaving the question of lâches to be flnally determined upon 
the proofs and the law applicable to the évidence. 

We hâve thus far considered what we regard as the more, if noi 
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the most, Important questions raised by the demurrer. A purely 
technical question remaina to be disposed of, and one which in no 
way involves tbe real merits of the controversy; and that is that 
tte bill and amended bills, as well as the cross bill, are mnltifari- 
ous, which simply means that the bills are made up of many différ- 
ent parts, affecting différent interests. It is a gênerai principle in 
equity that two or more distinct subjects cannot be embraeed in the 
same suit, and that the joining together improperly in one bill p( 
complaint distinct and independent matters of litigation falls within 
this rule. In this case ail the parties to the suit are interested, 
in one form or another, in the same subject-matter of controversy, 
but it is claimed the interests of the défendants are so conflicting 
that the grouping of them together becomes a vice that a court of 
equity will not tolerate. It is manifest that, if the purchasera at 
the tax sale can defeat the plaintiff in this action, then ail questions 
of dispute are settled by a simple decree dismissing the bills; but, 
if they cannot affect a recorery, then a decree annulling and cancel- 
ing thèse deeds under which they claim title settles the primary 
and chief litigation in this cause, and leaves the minor matters to 
be disposed of which in no way concerns them. 

It is strongly urged that one of the objects of the original bUl 
is to secure a partition of the lands between the tenants in which 
the défendants who purchased the lands at the tax sale hâve no 
interest. This is true, but that question is one that cannot prop- 
erly arise until the court can détermine what land the complainant 
holds as against the défendant tax purchasers. If the purchasers 
at the tax sale can defeat the plaintiff in this action, then there 
may be no need of partition; but, if the deeds of the purchasers should 
be declared to be inoperative and void, then it is a matter of no 
moment to them whether the lands in controversy belong to one 
or both of the plaintiffs in this action. Before partition could be 
made, it would be necessary to ascertain how and by whom the 
lands are held; and, inasmuch as the défendant purchasers at the 
tax sale are claiming the land (against both Ulman and laeger) sought 
to be partitioned, it would seem best to détermine the rights of ail 
parties claiming either the légal or équitable title to this land in 
one comprehensive suit, instead of numerous actions, as ail the 
matters in dispute relate to the same subject-matter of controversy, 
which hâve a common origin, and are not so separate and inde- 
pendent as to make this bill objectionable for misjoinder of parties, 
and therefore multifarious. It cannot be said that the causes of 
action in the case under considération hâve no connection or com- 
mon origin. It is to be remembered that whether or not a bill 
is multifarious is a question that rests largely in the discrétion of 
the court, and that a décision overruling a technical objection of this 
character would not be reviewed upon an appeal. This position is 
well supported by authority, for which is cited 1 Beach, Eq. Prac. 
§ 115, and the numerous cases cited in note 7. In that note it is 
said "that in no case has the suprême court of the United States 
reversed a decree on account of multifariousness in the bill." 

Can we say that, upon the considération of the entire bill, the 
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vice of mlsjoinder is so apparent and manifest that we should 
sustain the demurrers flled to the bill? We think not We are 
therefore of the opinion that the demurrers should be overruled, 
and it is so ordered. 

GOFF, J, concars. 



WELDON et aL t. TOLLMAN. 

(Circuit Court of Appeals, Blghth Circuit May 6, 1895.) 

No. 525. 

L MoRTOAOE Debt— Unauthobized Patment. 

One N. executed a deed of trust to D., to secure the payment of a note 
payable to the wlfe of D. In five years. The deed of trust empowered the 
trustée to hold the property In trust for the holder of the note, and, In 
case of default, upon application of the holder of the note, to foreclose and 
sell, provldîng also that, if the note was pald, the deed should be vold, 
and the property should be reconveyed to N. or her assigns. D.'s wlfe, 
the holder of the note, sold and transferred It wlth the deed of trust fô 
one J. Subsequently the land passed by mesne conveyances, subject to 
the deed of trust, to one W. W., before the maturlty of the note, pald the 
amount thereof to D., the trustée, and recelved from hlm and placed on 
record a quitclaim deed of the property covered by the deed of trust to 
N., for a nominal considération. The quitclaim deed made no référence 
to the powers contained In the deed of trust, and dld not récite the pay- 
ment of the note; nor was the note surrendered. Bêlé, that the payment 
made to D. dld not extlngulsh the note. 
2. Debd of Trust— Satisfaction— Qnatjthobized Act of Trustée. 

Séld, further, that the quitclaim deed executed by the trustée dld not 
relleve the premises of the lien of the trust deed. 

Appeal from the Circuit Court of the United States for the District 

of Nebraska. 

Thls was a blU flled by J. B. Tollman, the appellee, agalnst John W. Wel- 
don, the Colonial & United States Mortgage Company, Limited, and Atlee 
Hart, the appellants, aud agalnst certain other défendants, who hâve not ap- 
pealed, to foreclose a deed of trust in the nature of a mortgage on certain 
lands situated In the county of Daliota, state of Nebraslsa. The deed of trust 
was executed on April 1, 1885, by Margalissa Nordyke and her husband, wBo 
then owned the land In controversy. It conveyed said land to J. M. Dunn, as 
trustée, to secure the payment of a note for $2,300, which was on that day 
executed by the Nordykes In favor of P. M. Dunn, who was the wlfe of J. M. 
Dunn, the trustée, and was made payable on April 1, 1890. It also secured 
the payment of 10 semiannual Interest notes In the sum of $80.50 each. After- 
wards, in December, 1885, the Nordykes sold and conveyed the premises to 
.Toseph H. HIU, the latter assuming the aforesaid incumbrance. In .Tuly, 1886, 
Hiil sold and conveyed the land to Charles H. and Harry D. Clark; and in De- 
cember, 1886, the Clarks sold and conveyed the premises to John W. Weldon, 
one of the appellants. On April 8, 1887, Weldon borrowed certain money from 
the appellant the Colonial & United States Mortgage Company, Limited, and, 
to secure Its repayment, executed a mortgage in Its favor on the lands in 
controversy. Subsequently, Weldon sold and conveyed the land to the ap- 
pellant Atlee Hart, subject to the last-mentioned mortgage In favor of the 
mortgage company. Before the mortgage in favor of the mortgage comijany 
was flled for record, to wit, on April 7, 1887, Weldon pald to J. M. Dunn, the 
trustée in the above-mentioned deed of trust, at Le Mars, lowa, the amount 
of the principal note secured by said deed of trust; and Dunn, the trustée, 
executed a quitclaim deed In the foUowing form, which was flled for record 
9n April 8, 1887, in the recorder's office for Dakota county, Neb. : 

"Know ail men by thèse présents, that J. M. Dunn, of the county of Ply- 
mouth and state of lowa, for and in considération of one dollar, and for other 
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good and raluable considérations, the recelpt whereof Is hereby eonfesseU. do 
hereby remise, coDvey, release, and qultclaim unto Margalissa Nordyke and 
fausband, of the county of Dakota and state of Nebraska, ail the right, tltle, 
interest, elaim, or demand whatsoever I may baye acquired In, through, or 
by a certain mortgage deed bearing date the first day of Aprll, A. D. 1885, 
and recoi-ded In the recorder's oflace of Dakota county, In the state of Ne- 
braska, in Book F of Mortgages (page 483), to the premises herein descrlbed, 
as follows, to wlt: • * * Wltness my hand and seal, thls seventh day of 
Aprll, A. D. 1887. J. M. Dunn, Trustée. [Seal.]" 

Shortly after the deed of trust and notes first above mentioned were exe- 
cuted, Mrs. P. M. Dunn, the wifeof the trustée, sold and transferred the notes, 
together with the deed of trust, to John JefCries & Sons, of Boston, Mass. 
They, in tum, sold and dellvered the notes and deed of trust to the appellant 
John B. Tollman, of Boston, Mass., by whom they were held and owned when 
3. M. Dunn assumed to exécute the qultclaim deed aforeeald. That deed was 
<sxecuted without the knowledge or consent of Tollman, who until March, 1890, 
remained Ignorant of its exécution and of the fact that the amount of the 
principal note secured by the deed of trust bad been pald to Dunn, the trustée. 
Dunn appropriated the money by him receiyed to his own use. 

The circuit court entered a decree of foreclosure and sale, as prayed for 
In the complaint, whereupon the défendants prosecuted an appeal to thls court. 

Francis McNulty, for appellants. 

William W. Eobertson, John B. Barnes, and M. Dayton Tvler fil«i 
brief for appellee. 

Before OALDWELL, SANBOEN, and THAYEE, Circuit Judges. 

THAYEE, Circuit Judge, after stating tlie case as above, de- 
livered the opinion of the court. 

The sole questions at issue are: First, whether, on the state of 
facts aforesaid, the payment made by the appellant John H. Weldon 
to J. M. Dunn, the trustée in the deed of trust, operated to extin- 
guish the note thereby secured; and, second, whether the deed of 
release or qultclaim which was executed by the trustée operated 
to relieve the premises conveyed of the lien of ' the deed of trust 
thereon, so far as the appellants the Colonial & United States Mort- 
gage Company and Atlee Hart are concemed, it being conceded 
that the former became a mortgagee and the latter a purchaser of 
the property in the belief that Dunn, the trustée, had. the requisite 
authority to release the lien of the deed of trust, and that the qult- 
claim deed was adéquate for that purpose, and operated to dis- 
charge the incumbrance. 

The first of thèse questions admits of but one answer. The pay- 
ment in question was made in advance of the maturity of the note 
to a person who was neither the payée nor indorsee of tlie note, 
and who was not at the time in the possession of the paper or of 
the deed of trust securing the same. The fact that the person to 
whom the payment was made was named as trustée in a deed exe- 
cuted by the maker of the note to secure the payment thereof, and 
that he was given power, under certain circumstances, at the re- 
quest of the holder of the note, to sell the property conveyed for 
tbe pnrpose of paying the debt, did not gire him even a colorable 
authority to collect the note in advance of maturity, there having 
been in the meantime no default which would authorize the holder 
of the paper to call upon the trustée to exécute the trust One 
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who makes a paymesnt under such circumstances to a person who 
is in fact unauthorlzed to receive payment, and is not even in 
possession of the note intended to be paid, does so at his own 
risk. A pajment of that nature does not operate to extinguish the 
obligation on account of which the payment is made, unless the act 
is subsequently ratifled by the owner and holder of the obligation. 
Daniel, Neg. Inst §§ 1230, 1233, and cases there cited. See, also. 
Rand, Corn. Paper, §§ 1444, 1470; Lumber Co. v. Littlejohn, 31 Neb. 
606, 48 N. W. 476; Best v. Orall, 23 Kan. 482; Keohane v. Smith, 
97 111. 156. 

The second question, we think, is no more diflQcult of solu- 
tion. The authorily which Dunn, the trustée, could lawfully exer- 
cise with respect to the property conveyed, was explicitly described 
in the deed of trust, and that instrument had been duly recorded 
in the county and state where the lands were situated. The power 
so conferred on the trustée was as follows : 

"To hâve and to hold [the property conveyed], • • • Includlng ail rights 
of dower and homestead of sald parties of the flrst part In or to sald prem- 
Ises, unto sald party of the second part and his successor In trust forever, in 
trust for the holder of sald notes, so that In case of default in the payment 
of sald principal or any Installment of sald interest or any part of either, or 
In case of failure to perform any of the covenants or agreements of sald par- 
ties of the flrst part hereln contalned, or if sald parties of the flrst part shall 
at any time allow the taxes on sald premlses or any part thereof to become 
delinquent, or shall suffer sald premlses or any part thereof to be sold for 
any tax or assessment whatsoever, or shall do or suffer to be done upon sald 
premlses anything that may in any wlse tend to dlminlsh the value thereof, 
then, in such case, it shall be lawful for sald party of the second part, his 
successor in trust or any person appolnted to exécute sald trust, on applica- 
tion of the holder of sald notes, to Immediately déclare ail sums of money 
secured hereby due and payable, and to at once proceed to foreclose this trust 
deed, and sell sald premlses to satisfy sald debt, interest, and costs, and ail 
taxes and assessments that may be due or that may hâve been paid by the 
holder of sald notes upon said premlses. ♦ • • Provlded, however, • * • 
that if sald parties of the flrst part, their helrs, executors, administrators, or 
assigna, shall well and truly pay or cause to be paid to sald P. M. Dunn or 
her assigns the aforesald principal sum of money, wIth such Interest thereon, 
at the tlmes and in the manner speclfied In said notes, and also ail sums paid 
out by the holder of said notes, or by said party of the second part, for taxes 
and Insurance, * * ♦ and shall fully perform ail covenants and agree- 
ments hereln contalned, then thèse présents • * * shall be absolutely null 
and void, and a reconveyance of sald premlses shall be made to the said 
Margallssa Nordyke, her helrs or assigns, at her expense." 

It is noticeable that the quitclaim deed executed by the trustée 
on April 7, 1887, some three years before the maturity of the mort- 
gage debt, did not profess to hâve been made in exécution of any 
of the powers thus conferred upon the trustée by the instrument 
creating the trust. It only recited a considération of "one dollar 
and other good and valuable considérations," and did not recite 
that the mortgage indebtedness, for the payment of which the trust 
was created, had been paid, or that the beneficiary in the trust had 
directed a reconveyance of the property to the mortgagor. More- 
over, it was not signed by the then owner and holder of the notes 
secured by the deed of trust, nor by any one who professed to be 
the owner of said notes. The release showed upon Its face that 
in executing the same the trustée had acted on his own responsi- 
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bility, or, at least, it failed to show by any proper récitals therein 
contained that he had not so acted. For thèse reasons, we are re- 
lieved of the necessity of deciding what might be the effect of the 
release, so far as respects subséquent mortgagees and purchasers, 
if the release had contained proper récitals showing that it had 
been executed by the trustée in the exercise of powers conferred 
upt>n him by the deed of trust It contains no such récitals, and 
the only question that we are called upon to décide is whether 
the mortgage company and Hart were entitled to presnme that the 
deed of trust had been lawfully released by direction of the holder 
of the notes, and to act upon that presumption without inquiry. 
This question must be answered in the négative. We fail to 
see that there were any circumstances in the case which would 
fairly warrant them in assuming, without inquiry, that in execut- 
ing the release the trustée had acted by direction of his cestui que 
trust, to wit, the holder of the notes. They were affected with 
knowledge of the extent of the trustee's powers, and of the fact 
that the deed of trust had been given to secure a negotiable in- 
strument, because the. deed of trust was a matter of record. They 
were likewise bôund to bnow, as a matter of law, that a trustée has 
no aulJiiority to deal with the trust estate or to bind the beneflciaries, 
except such as is expressly conferred upon him by the instrument 
creating the trust, or is necessarily incident thereto. Owen v. Reed, 
27 Ark. 122, 126; Livermore v. Maxwell (lowa) 55 N. W. 37, 39; 
Perry, Trusts, § 831; Pom. Eq. Jur. § 1062. Besides, as we hâve 
already remarked, the act done by the trustée in the présent in- 
stance was not only beyond the scope of his powers; but in execut- 
ing the deed of release he did not even prétend or represent that 
he was acting by direction of the holder of the note, or that the 
same had been paid. Under thèse circumstances, it must be held 
that it was the duty of the appellants to ascertain whether the note 
had in fact been paid, or whether the holder thereof had given 
his consent to the release of the deed of trust in advance of the 
maturity of the note thereby secured. Lakenan v. Bobards, 9 Mo. 
App. 179; Lee v. Clark, 89 Mo. 553, 558, 1 S. W. 142; Hagerman v. 
Sutton, 91 Mo. 519, 533, 4 S. W. 73; Stiger v. Bent, 111 Bl. 328, 
337; Insurance Co. v. Eldredge, 102 U. S. 545; Keohane v. Smith, 
97 m. 156. Substantially the same conclusion was reached in Liv- 
ermore V. Maxwell, supra, by the suprême court of lowa. It was 
held in that case, which presented a state of facts similar to the 
case at bar, that the trustée did not hâve authority to receive pay- 
ment of the note secured by the deed of trust, or to release the in- 
cumbrance. The release was upheld in that instance, in favor of a 
subséquent mortgagee, solely because the record sLowed that the 
payée of the note had joined with the trustée in executing the deed 
of release, and because the mortgagee had no notice or reason to 
suppose that the payée had parted with the note. So, in the case 
of Williams v. Jackson, 107 U. S. 478, 2 Sup. Ct 814, on which much 
reliance seems to be placed by the appellants, the facts were that 
the payée of a note secured by a deed of trust had joined with the 
trustée therein in. releasing the incumbrance; and it was hèld that 
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suoli a releasé being of record wouM protect a stibsequent mort- 
gagee who was ignorant of the fact that the payée of the note had 
sold and trîinsferred the same before he joined in the release. In 
the case at bar, as we hare before stated, P. M. Dunn, the payée 
of the note, was not a party to the deed of release. This circum- 
Btance in itself is sufflcient to distinguish the case at bar from the 
two cases last cited in se far as they are supposed to support the 
àppeïlants' tontention. 

It resnlts from thè for^oing viéws that the decree of the circuit 
court was rightj and it is hereby aflarmed. 
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(Circuit C3ourt of Appeals, Bighth Circuit May 20, 1895.) 

No. 549. 

1. Balb— Dblivbkt— Changk of Posbbssion. 

In an action against a marshal for a wrongful levy of an attachment 
upon goods alleged to hâve been Bold and delivered by the attachment 
debtoi- to the plaintiffs, there was évidence tending to prove that prior 
to tha levy the debtor had exeeuted a bill of sale to the plaintlffa of the 
goods Jn question, which formed part of the stock In his store; that the 
goods • were inventoried, and placed on shelves by themselves In the store, 
in charge of an agent of plaintiffs; and that, when the marshal vlsited the 
store to malîe his levy, Ûie debtor informed him of the sale, and pointed 
out the goods to him. Eeld, that it was error to refuse to Instruet the jury 
that, although the goods were not so marked that the marshal could hâve 
distingulshed them by inspection, yet if the marshal had notice of the sale, 
and could hâve found out which were the plaintiffs' goods, it was his duty 
not to levy on them, and If, after notice, he refused to separate them, and 
did levy on them, he was liable; and that such error was aggravated by 
Instructions that, even If the goods were sold to the plaintiffs, no tiUe 
passed, unless they were so separated or marked that they could hâve 
been distingùished by inspection. 

2. Samb — Levy ttnder Attachment. 

Held, furtier, ttiat If the marshal was not notifled of the sale, and the 
goods were not so separated as to be distinguishable from the rest of the 
stock, the marshal would not be liable. 
8. Same— Déclarations of Vendor. 

Bdd, further, that déclarations or aets of the vendor of the goods, after 
the sale, could not affect the validity of such sale, in the absence of évi- 
dence of a fraudulent conspiracy between the vendor and vendee, or that 
such déclarations or acts were authorized by the vendee. 

In Error to the United States Court in the Indian Territory. 

N. B. Maxey, George E. Nelson, Isaac H. Orr, Harvey L. Christie, 
and John L. Bruce flled brief for plaintiffs in error. 

W. T. Hutchings, C. L. Potter, and Mr. Potter flled brief for de- 
fendants in error. 

Before CALDWELL, SANBOEN, and THAYER, Circuit Judges. 

THAYER, Circuit Judge. This was a suit which was brought by 
the plaintiffs in error, the Orr & lindsley Shoe Company and 
Baer, Seasongood & Co., against Thomas B, Needies, the United 
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States marshal for the Indian Territory, and Philip Lewin, for a 
wrongful levy alleged to hâve been made by the défendant Needles, 
under a writ of attachaient, on certain goods and chattels which are 
said to hâve been the property of the plaintifs in error. The évi- 
dence in behalf of the plaintiffs tended to show that in November, 
1889, W. Scott Cpok, who was at the time a merchant doing business 
in the Indian Territory, was indebted to the plaintiffs in the sum of 
aboïit |1,868; that for the purpose of paying said claim, on November 
30,1889,heexecuted abill of sale in favorof the plaintiffs, conveying 
to them a quantity of boots and shoes, and meh's and boys' clothing 
estimated to be of the value of about $1,900; that the goods in ques- 
tion formed a part of the vendor's stock of goods, then situated in 
his store at a place called "Fred," in the Chickasaw Nation; that 
the negotiations leading up to the sale were conducted in behalf of 
the plaintiffs by their traveling salesman John C. Martin; that the 
goods were selected by Martin, and inventoried, and that they were 
thereafter separated from the residue of the vendor's stock, and 
were placed on shelves by themselves in the vendor's store, and 
were left in charge of the vendor's brother, David F. Cook, who was 
empowered to sell the same at retail, and to account to the plaintiffs 
for the proceeds; that on or about December 16, 1889, the défend- 
ant Needles wrongfully seized the goods in question under a writ of 
attachniMit issued against W. Scott Cook in favor of certain attach- 
ing creditors; that prior to said levy the said W. Scott Cook ad- 
vised the deputy marshal who was about to make the levy that a 
portion of the goods in his store had been sold and delivered 
to the plaintiffs. There was further testimony which tended 
to show that before the levy was made the vendor, Cook, pointed 
out to the deputy marshal the goods that had been sold by him to 
the plaintiffs, and their précise location in the store, but that not- 
withstanding such notice the marshal levied upon the entire stock 
of goods found in the storeroom, including the plaintiffs' goods, and 
took charge thereof, and remained in sole charge of the storeroom 
and the goods therein contained for some days, and until the store 
and the goods were totally destroyed by are. The défendants, on 
their part, oflered testimony which tended to show that no bill of 
sale, such as is above described, had ever been executed by Cook 
in favor of the plaintiffs, or that, if such bill of sale had been exe- 
cuted, the goods intended to be thereby transferred had not been 
separated from the residue of the vendor's stock, but were inter- 
mingled therewith, and with other goods of a like character and 
quality, so that, even if the bill of sale was in fact made, the agree- 
ment was Wholly executory, and did not operate to pass title to any 
goods, as between the vendor and the vendees, much less to trans- 
fer title, as between the vendees and an attaching créditer of their 
vendor. The défendant Needles also offered testimony tending to 
show that when the levy was made no notice of the alleged sale was 
in fact given to him, or to his deputy; that no notice of the alleged 
sale was given prior to the fire, and that there were no marks of any 
kind on any of the goods; and that no portion of the goods were so 
separated from the rest as to indicate that they did not belong to the 
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défendant in the attachment, and were not a part of the gênerai 
stock. The testimony being as above indicated, the plaintiffs, at the 
conclusion of the évidence, moved the court, among other things, 
to instruct the jury as follows: 

"The court Instnicts you that, although you may belleve from the évidence 
that the goods purchased by plaintiffs were not so màrked or designated that 
the marshal could hâve dlstlnguished them by inspection or examination, yet 
if you believe that the marshal had notice of the sale to plaintiffs of the goods 
sued for, and could hâve found out whlch were plaintiffs' goods, àfter such 
notice, then It was the duty of the marshal to hâve separated plaintiffs' goods 
from the remàinder of the stock, and not levled on them; and if you find from 
the évidence that he had such notice, and refused to separate plaintiffs' goods, 
but levled on them, your verdict should be for the plaintiffs." 

This request was refused, and the plaintiffs duly excepted. 
Thereafter, of its own motion, the court charged the jury as follows: 

"But, In order for the sale between thèse people to hâve been complète, 
there must hâve been a change of possession; that la, there must hâve been 
a delivery, either actual or what we call 'constructlve.' In order for a légal 
delivery to hâve been made in this case, it was the duty of Scott Cook and 
Martin, the agent of thèse plaintiffs, to separate or segregate from the whole 
stock of goods, the amount of goods actually purchased by the plaintiffs for 
the satisfaction of their debt. And if, therefore, you find that the plaintiffs 
In this case purchased thèse goods,— that is, that this man, Scott Cook, agreed 
with them that they should hâve so much of thèse goods to pay their debts,— 
yet if you find from the évidence in this case that thèse goods were not sep- 
arated from the gênerai stock of goods, or so distinguished or marked that the 
marshal, by inspection and examination, could hâve told the plaintiffs' goods 
from the gênerai goods of the said Scott Cook, in that case plaintiffs could 
not recover, and you will find for the défendants." 

The same direction, in substance, was repeated in the following in- 
structions, which were likewise given by the court of its own mo- 
tion : 

"If you believe from the évidence in the case that there was a sale of a 
part of the goods, but that part was not separated from the balance of the 
stock, and so designated and marked that the marshal, when he went to make 
his levy, could détermine by inspection and examination which were the 
goods of Scott Cook, and which were the goods of the plaintiffs in this case, 
in that case you wlU find for the défendant So, In this case, to recapitulate 
briefly, the issues sharply defined are thèse: Plaintiffs are entitled to recover 
if a part of those goods were actually purchased by them In satisfaction of 
their debts, and those goods were so separated and designated and marked 
as to dlstinguish them from the balance of the stock. Défendants are en- 
titled to recover If there was no désignation and marks so that the goods 
could be distinguished." 

We are of the opinion that the instruction flrst above quoted was 
applicable to the state of facts which the plaintiffs' testimony tend- 
ed to establish, and that it should hâve been given as requested. We 
are also of the opinion that the instructions above quoted which 
were given by the court of its own motion were well calculated to 
mislead the jury, especially in view of the tact that the court de- 
clined to give the aforesaid instruction which was asked by the 
plaintiffs, or any other instruction of équivalent import. The law 
ia well settled that when an ofiBcer, having a writ of exécution 
or attachment to exécute, is advised before the levy is made 
that certain goods of a third person hâve been mixed with prop- 
erty belonging to the défendant in the exécution or attachment, 
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wMch he proposes to seize, it is ihe ofiBcer's duty to make reason- 
able efforts to ascertain and separate the same from the property 
of the debtor on which the levy is to be made. Unlesa such reason- 
able efforts are made to ascertain what portion of the gênerai mass 
in f act belongs to third persons, and unless reasonable efforts are 
also naade to separate the same, an ofûcer cannot escape liability for 
a seizure of property which does not in f act belong to the défend- 
ant named in the writ This is clearly the rule, except in those 
cases where the goods or chattels of one person hâve been inten- 
tionally mixed with the goods or property of another for some 
fraudulent or unlawful purpose. Wilson v. Lane, 33 N. H. 466; 
Smith v.Sanborn, 6 Gray, 134, 136; Treat v. Barber, 7 Conn. 274, 
280; Weil v. Silverstone, 6 Bush, 698. In the présent case there 
was not only évidence tending to show that a portion of the stock 
of merchandise contained in the storeroom had been sold and 
delivered to the plaintiffs, and separated from the residue of the 
stock, but there was évidence which also tended to show that notice 
of the sale was given to the oflScer, and that the goods sold were 
pointed out to Mm, so that he could hâve readily distinguished the 
same, if he had seen fit to do so. Under thèse circumstances, we 
think that the court erred in refusing to give the instruction asked 
by the plaintiffs which has been heretof ore quoted. 

The error committed in refusing the aforesaid instruction was 
aggravated by the several instructions given by the court of its own 
motion. It will be observed that thèse instructions declared, in 
substance, that, even though certain goods were sold by Scott Oook 
to the plaintiffs, yet that the sale was incomplète, and that no title 
passed, unless they were "separated from the gênerai stock of 
goods, or so distinguished or marked that the marshaJ, by inspec- 
tion or examination, could hâve told the plaintiffs' goods from the 
gênerai goods of Scott Cook." As the court did not attempt to de- 
fine what it meant by the phrase, "separated from the gênerai stock 
of goods," or "separated from the balance of the stock," thèse in 
structions were probably understood to mean that the sale was in- 
complète, and that no title passed to the plaintiffs, unless there was 
such a visible séparation, ségrégation, or marking of the goods sold 
that the marshal could tell, without extrinsic aid, by merely looking 
through the stock, that a portion of the goods were not the property 
of the défendant in the attachment, but were the goods of a tiiird per- 
son. The jury very likely inf erred that al though everything had been 
done that the plaintiffs' witnesses described, in the way of selecting 
and inventorying the goods, and placing them on separate shelves, 
yet, inasmuch as ^, stranger coming into the store would not be able 
to tell withont inquiry, simply by looking at the stock, which were 
the plaintiffs' goods, the sale was therefore incomplète, and that no 
title vested in the plaintiffs, as against an attaching creditor. It 
admits of no doubt, we think, that if the goods had been selected, 
Inventoried, and placed by themselves in a particular part of the 
store, in charge of the plaintiffs' agent, David F. Cook, as the évi- 
dence tended to show had been done, then the sale was fully exe- 
outed, and the title to the goods became vested in the plaintiffs, 
v.67F.no.8— 63 
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even though they remained in the vendor's store, and even though a 
stranger entering the storeroom might not be able, by a casual ex- 
amînation of the stock, and without inquiry, to identify the plain- 
tiffs' goods as being their property. By the acts aforesaid the par- 
ties to the contract had clearly manifested their intention that the 
goods should become the property of the vendees, and the law al- 
ways gives effect to such an intention when it is thus disclosed. 
Oattle Go. t. Mann, 130 U. S, 69, 77, 9 Sup. C5t 458. See, aiso, the 
numerous cases cited on this point in 21 Am. & Eng. Eno. Law, p. 
476. Moreover, upon the assumption that a sale and delivery of the 
goods had been consummated in the manner described by the plain- 
tiffs' witnesses, the marshal had no right to disregard the notice of 
the sale, and to make a levy upon the entire stock, upon the theory 
that the sale was incomplète because the goods were not separated 
or marked in such a way that he could identify the same by a mère 
inspection of the stock. The instructions now under considération 
were therefore erroneous and misleading. 

Inasmnch as the case must be remanded for a new trial, it may 
be well to add that in our opinion the marshal cannot be held liable 
for the alleged trespass if it is true, as the testimony in his behalf 
tended to show, that he did not hâve any verbal notice of the al- 
leged sale prior to the levy, and if it be also true that at the time of 
the seizure of the goods now in question they had not been separ- 
ated, set apart, or marked in such manner as to distinguish them in 
any respect from the residue of the stock, or to warn the oflScer that 
they belonged to a third party, and were not the property of the 
défendants named in the writ of attachment On a retrial of the 
case the défendants will be entitled to hâve this issue submitted to 
the jury, under appropriate instructions, but it should be submitted 
in connection with instructions which fairly présent the issue raised 
by the plaintiffs' évidence, as heretofore indicated. 

The record before us contains numerous other assignmenta 
of error, which we need not notice in détail. Noue of the excep- 
tions taken to the admission and rejection of évidence can be no- 
tieed, as the plaintifEs hâve failed to quote in the assignment of 
errors the f ull substance of the évidence admitted and rejected, as 
rule 11 of this court requires. 11 G. G. A. cii. They hâve also fail- 
ed to point ont the pages of the record where the objectionable tes- 
timony can be found. Under thèse circumstances, we are under 
no obligation to consider the alleged errors last alluded to, and in 
the présent instance we shall décline to do so. 

One of the most important errors assigned, other than those here- 
tofore mentioned and considered, consists in the refusai of the court 
to give the f ollowing instruction, which was asked by the plaintiffs : 

"The court further Instructs the jury that if you shall believe from the 
évidence that there was an actual and completed contract of sale and delivery 
of the property for the value of which tMs suit is brought, by said Cook to 
thèse plaintiffs, and the said property was Invoiced, and set aside from the 
rest of the stock, and placed in cliarge of a person as the agent or bailee of 
thèse plaintiffs, then, although the property remained in the same storehouse 
where it was at the time of the sale, and said storehouse remained in the 
possession of said Cook, then the vàlidity of the sale could not be^'destroyed 
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by the levy of the attachments thereon, and coula not be destroyed by any 
déclarations made by sald Cook, or acts done by hlm, tmless shown to hâve 
been authorized by plaintifCs, or that tbey knew of tbem, or ia some manner 
ratifled them," 

The concluding paragraph of this instruction undoubtedly stated 
a correct rule of law, wkicli the plaintifls were entitled to hâve de- 
clared, inasmuch as certain déclarations and acts of Scott Cook 
subséquent to the sale were given in évidence by the défendants 
which tended to impeach the bill of sale under which the plàintiffs 
derived title. It is undeniable that déclarations made to third per- 
sons by a vendor of property after the sale and delivery thereof bas 
been consummated are not admissible against bis vendee, to impair 
the latter's title, unless there is independent évidence tending to 
show that the vendor and vendee bave entered into a fraudulent 
conspiracy of some sort, so that the statements of one are admis- 
sible against the other, or unless the vendor's statements were au- 
thorized or subsequently ratified by the vendee. The rule of évi- 
dence in question is well established and elementary. Manufactur- 
ing Co. V. Creary, 116 U. S. 161, 6 Sup. Ct 369. In the présent case 
the déclarations in question appear to bave been admitted by the 
trial court for the purpose of impeaching the vendor, Scott Cook, 
who was called as a witness by the plàintiffs. But even if the décla- 
rations of Cook were admissible on that ground, and if a proper 
foundation was laid for admitting them, for the purpose of impeach- 
ing him, still we think that the court might very properly hâve in- 
structed the jury that the statements made by Cook to third parties 
after the alleged sale and delivery of the goods were not binding on 
the plaintifls, and were not admissible for the purpose of defeating 
their title. 

In conclusion, it will not be out of place to say that the record 
shows that the controversy between the parties lies within a narrow 
compass, and that the trial should be carefully conflned to the is- 
sues disclosed by the record. The plàintiffs rely for a recovery 
solely on the ground that certain goods were sold and delivered to 
them on November 30, 1889, for the sum of $1,868.24, then due to 
them from the vendor. They contend that the goods sold were se- 
lected, inventoried, and set apart by themselves in the vendor's 
store, and that the marshal had notice of thèse facts prior to the 
levy, but refused to recognize the transaction as a valid or consum- 
mated sale. The plàintiffs do not claim title to the goods in con- 
troversy under or by virtue of any conveyance or mortgage exe- 
cuted prior to Norember 30, 1889; and whether such prior mort- 
gage or conveyance, if one was executed, was valid or otherwise, is 
an immaterial issue, so far as the case at bar is concerned. The de- 
fendants, on the other hand, evidently rely for a défense upon the 
ground that, although a bill of sale may bave been executed at the 
time alleged, yet that there was no sélection of the goods intended 
to be sold, or séparation of the same from the residue of the stock. 
They contend that they remained mixed with other goods of the 
debtor, of like kind and quality; and that the marshal made the 
levy in utter ignorance of the plàintiffs' rights under the alleged 
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bill of sale. Wliether the one or the other of thèse contentions is 
well f ounded in fact, is tlie question tliat should be submitted to tlie 
jury on a retrial of the case, and ail extraneous issues should be 
excluded, as far as possible. We are led to make thèse observations 
because a number of instructions appear to hâve been asked which, 
in our judgment, were unnecessary, and, if given, would merely hâve 
diverted attention from the most important issue in the case. For 
the reasons already indicated the judgment is reversed, and the case 
remanded for a new trial. 



PRBSTON V. HUNTER et aL 

(Circuit Court of Appeals, Nlnth Circuit. Aprll 29, 1895.) 

No. 189. 

1. Mines and Mining — Notice of Location. 

A notice of location of a placer mining clalm, whicli contalns the name 
of tlie locators, tlie date of location, and a sufficient description, ail as 
required by Rev. St. § 2324, Is not invalidated by the fact that the date is 
preceded by the words "dated on the ground," and such words are to be 
regarded as mère surplusage. 

S. Same— Dbclaratobt Statbmbnt— Montana Laws. 

Failure to flie in the recorder's ofllce a sufflcient declaratory statement 
within the 20 days allowed therefor by the Montana statute (Comp. St 
Mont. § 1477), does not render the location void when no other rights hâve 
Intervened before a proper record is made, and the rights of the locators 
will attach at least from the date of perfecting the record. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Montana. 

This was a suit by Duncan Hunter and others against Edward L. 
Preston to détermine an adverse claim to certain mining ground. 
The case was commenced in a state court, and was afterwards re- 
moved to the fédéral court by the défendant. The circuit court en- 
tered a decree dismissing the suit on the ground that neither of 
the parties was entitled to recover. Défendant appeals. 

Albert Allen, for appellant 

Before McKENNA and GILBERT, Circuit Judges, and HAW- 
LEY, District Judge. 

HAWLEY, District Judge. This is a suit in equity, in tue nature 
of a bill to quiet title, to détermine which of the parties has the bet- 
ter right to certain mining ground, situate in an unorganized mining 
district, f ormerly in the county of Missoula, now an Flathead county, 
Btate of Montana, and whether either of said parties is entitled to 
a patent thereto. The suit was commenced in tiie state court by ap- 
pellees in support of their adverse claim, as the alleged owners of 
the Butte placer mining claim, to an application for a patent by 
appellant to the Fine Tree placer mining claim. It was aiterwarda 
removed to the United States circuit court for the district of Mon- 
tana; was there tried before the court, without a jury, and a decree 
rendered dismissing the suit upon the ground that neither of the 
parties was entitled to recover. The court found as a fact "that the 
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alleged location of the Butte placer mining claim mentioned and 
described in plaintiffs' complaint was never marked upon the ground, 
8o that îts boundaries thereof could be readily traced"; and as a 
conclusion of law held that the alleged location of said claim "was 
not made in accordance with the lawa of the United States and of 
the State of Montana." This conclusion is admitted to be correct. 
The court further found as a conclusion of law: 

"Second. That the alleged location of the Pîne Tree placer mining elalm 
mentioned and described lu the answer In this action Is, and at ail times bas 
been, Invalid, and void, for the reason that the declaratory statement thereof 
in the recorder'B office did not contaln the date of the location, and that, 
therefore, the défendant is not the owner of, or entitled to the right of pos- 
session of, the premises in controversy, or any part thereof, and Is not entitled 
to reeover in this action." 

Is this conclusion erroneous? This is the only question presented 
by this appeal. It must be determined by an examination of the 
findings of fact relative to the location, etc., of the Fine Tree claim, 
which are as follows: 

"First. That heretofore, to wlt, on the 9th day of September, 1892, D. Mo- 
Lieod, Henry Lunn, John Langman, Jay H. Adams, A. M. Scott, H. Preston, 
D. W. Henley, and John Wetzel, each being then and now a citizen of the 
Dnited States, entered upon the premises herelnafter described, and located 
the same as a placer mining claim, and then and there marked the location 
upon the ground, so that the boundaries thereof could be readily traced, said 
claim being then situated in the county of Missoula, state of Montana, and 
now being in the county of Flathead, in said state; and at the tlme of making 
the said location, and as a part of the act of said location, the said locators 
posted on said claim a notice, of which the foUowIng Is a copy, to wit: 'Notice 
is hereby given that the undersigned, having complled with the requirements 
of chapter vi., title thlrty-two, of the Kevised Statutes of the United States, 
and the local customs and laws and régulations, hâve located one hundred 
and sixty acres of placer mining ground • • • particularly described as 
follows: [Hère follows a description of the ground by metes and bounds.] 
Said claim to be Imown as the "Pine Tree Placer Mining Claim," comprising 
160 acres. Said claim is situated on the south slde of the Kootenal river, 
about half a mile beiow Callahan creek. Dated on the ground, Missoula 
county, Montana, this 9th day of September, 1892,'— signed by ail the lo- 
cators, 'per D. M. McLeod,' with two witnesses. 

"Second. That thereafter, and within twenty days, the said locàtors flled 
for record in the office of the county recorder of Missoula county, In which 
the said claim was situated, a declaratory statement, and the acknowledg- 
ment thereof as flled and recorded was in the words and figures foUowing, to 
wit: [Hère follows the notice as above quoted with the aclmowledgment of 
a notary public of "the exécution of the within instrument" In the usual form 
of acknowledgments.] 

"Third. That thereafter, on the 23d day of May, 1893, and while the said 
original notice stUl remained posted on said claim, and entirely legible, and 
the location stiU marked upon the ground so that the boundaries thereof 
could be readily traced, the claim being then situated In the county of Flat- 
head in said state, and the said locators being still the owners of said claim, 
the said locators flled for record in the office of the county recorder of Flat- 
head county a declaratory statement, under oath, In writing, of the location 
of said claim, which declaratory statement under oath so flled was In the 
words and figures as follows." 

Then follows the notice of the location and the acknowledgment 
of the notary public, and the f ollowing affldavit and oath : 

"State of Washington, County of Spokane— ss.: D. M. McLeod, being duly 
sworn, says that he is one of the locators and clalmants of the foregoing de- 
scribed placer mining claim, known as and called the 'Fine Tree Place» 



998 FEDERAL EEPOETEli, Vol. 67. 

Mining Clalm'; that he and his colocators thereln, whose names are sub- 
scribed to said foregolng notice, were at the tlme of tlie maklng sald loca- 
tion, and now are, cltlzens of the United States; that the sald location Is 
made In good faith, and that the matters set forth in the foregoing notice 
by hlm subscribed are true; that a copy ot the foregolng notice was posted 
on sald clalm on the 9th day of September, .1892. Affiant further says that 
on the 9th day of September, 1892, he went before Samuel W. Chllds, a notary 
public of Mlssoula county, Montana, for the purpose of maklng oath to and 
verifying sald location notice, and dld make oath thereto in substance as in 
this affidavit above stated; but that sald notary, by some mlstake, Instead of 
wrlting the proper affldavlt, wrote an acknowledgment as shown on thls paper. 
[Signed] D. M. McLeod." "Subscribed and swom to before me this 16th 
day of May, 1893. O. S. Voorhees, Notary Public for Washington, residing at 
Spokane. [SeaL]" 

Tlie other findings of fact, i, 5, and 6, relative to the Fine Tree 
daim are to the effect that lie land in controTersy is minerai land; 
that the locators complied with the law as to the amount of work 
upon the claim ; that appellant, by regular conveyances, has become 
the owner of ail the right, title, and interest acquired therein by the 
locators, and that since said conveyances to him he has complied with 
the act of congress entitled "An act to amend section 2324 of the 
Revised Statutes of the United States relating to mining claims, 
approTed November 3, 1893." 

The only question discussed by appellant was as to the sufficiency 
of the notice of location. The notice, as recorded, was in substan- 
tial compliance with the provisions of section 2324, Rev. St U. S., 
which requires that "ail records of mining claims hereafter made 
shall contaln the name or names of the locators, the date of the 
location, and such a description of the claim or claims located by 
référence to some natural object or permanent monument as wiïl 
identify the claim." This is too clear for any extended discussion. 
The words "dated on the ground" were unnecessary, but they neither 
added to nor took away from the notice any essential requisite 
thereof, and constitute a mère surplusage of words. The object of 
a notice is to impart information to the public. No person of or- 
dinary understanding could possibly be misled as to the date of the 
location specifled in the notice. The statute of Montana in relation 
to filing declaratory statements reads as f ollows : 

"Any person or persons • • * who shall hereafter discover or locate any 
placer deposit of gold or other deposit of minerais shall, wlthin twenty days 
thereafter, make and file for record in the ofBce of the recorder of the county 
In which said discovery or location is made, a declaratory statement thereof. 
In wrlting on oath, made before some person authorized by law to administer 
oaths, describing such claim in the manner provlded by the laws of the 
United States." Omp. St Mont. S 1477. 

In O'Donnell v. Glenn, 8 Mont 248, 253, 19 Pac. 302, the notice 
of location was properly dated, but the oath attached thereto did 
not State the date of the location, or make any référence therein to 
the date contained in the notice, and it was held that by reason of 
the fact that the declaratory statement failed to show the date of 
location under oath it was inadmissible in évidence. The court, 
after stating that the notice of location was properly admitted so 
far as the description of the ground was concemed, to which référ- 
ence was made in the oath, said: 
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"But tbe oath does not contaîn the flate of location. Thls Is an essentiel' 
élément of description under the statutes of the United States. It is glven 
In the body of the location notice, but Is not sworn to. The laws of the United 
States do not requlre the location notice to be sworn to at ail, and there is no 
qtiestlon as to Its sufflclency, so far as that is concerned. But the laws of the 
terrltory (Comp. St i 1477) requlre the declaratory statement to be made 
on oath, describing the clalm as requlred by the laws of the United States." 

This décision was affirmed in O'Donnell v. Glenn, 9 Mont. 452, 23 
Pac: 1018. In Metcalf v. Prescott, 10 Mont. 284, 293, 25 Pac, 1037, the 
court held "that the statute intends that the oath shaJl be part of the 
record." See, also, Mattingly r. Lewisohn (Mont.) 35 Pac. 111. Un- 
der thèse décisions the declaratory statement, which was filed within 
20 days after the location of the Pine Tree claim, was not in com 
pliance with the provisions of the statute of Montana, as construed 
by the suprême court of that state. No oath was attached to the 
notice; simply an acknowledgment of the exécution of the notice. 
If the case rested hère, we would be compelled to décide the ques- 
tion whether the statute of Montana, which imposes an additional 
burden upon the locators of mining claims to tliat required by sec- 
tion 2324 of the Eevised Statutes of the United States, is not incon- 
sistent with the organic act creating the territory of Montana, which 
prohibits the législature from passing any laws "interfering with 
the primary disposai of the soil." Rer. St U. S. § 1851. This con- 
stitutional authority upon the part of the législature was questioned 
in Wenner v. McNulty, 7 Mont 30, 36, 14 Pac. 643; declared to be 
constitutional in O'Donnell v. Glenn, supra; again doubted in Met- 
calf V. Prescott, supra, but the court refused to disturb the rule an- 
nounced in the Glenn Case. But, from the views we entertain of 
this case, it is unnecessary to décide that question. Conceding, 
for the purposes of this opinion, that the record made within the 20 
days after the location of the claim was wholly insufficient, yet the 
question remains as to the sufBciency of the record made as set forth 
in the third flnding of the court That record was not made within 
20 days after the location, as required by the statute, but it does 
not appear that any other intervening rights were acquired to the 
ground by any other parties prier to the filing of the declaratory 
statement on the 23d of May, 1893. Appellant, therefore, had the 
right to complète and perfect the imperfect declaratory statement 
theretofore recorded, and his rights would attach to the mining 
claim at least as of the date of the perfected record. Appellees, 
by failing to appear herein, hâve certainly waived their rights to 
object to said declaratory statement upon that ground. The court 
in Metcalf v. Prescott, supra, said : 

"It Is conceded by respondents, In thelr brlef, that they claim no rights by 
Tlrtue of the fact that thelr adversary clalm * • • was not recorded 
within twenty days after discovery. That disposes of that point" 

See, also, McGinnis v. Egbert, 8 Colo. 41, 5 Pac. 652. 

The mère failure to record the declaratory statement within the 
statutory time does not render the location of the claim invalid where 
tliere are no intervening rights before the record is properly made, 
if there bas been a full compliance of the law in ail other respects. 
Paxon V. Barnard, 2 McCrary, 44, 4 Fed. 702 ; Van Zandt T. Mining 
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Co., 2 McCrary, 159, 8 Ped. 725; Strepey v. Stark, 7 Colo. 614, 5 
Pac. 111; Craig v. Thompson, 10 Colo. 517, 16 Pac. 24; Omar v. 
Soper, 11 Colo. 380, 18 Pac. 443; McEvoy v. Hyman, 25 Fed. 596. 
In Belk v. Meagher, 104 U. S. 279, 283, it was held that a failure to 
do the requisite amount of annual development work on a daim un- 
der section 2324 of the Revised Statutes of the United States simply 
renders the claim subject to relocation by third piaxties, after the 
lapse of the year, and not before, and that such right of relocation 
is itself lost, and the original owner is restored to ail of his rights, 
if he entera without force, and résumes work, before a relocation is 
perfected by any third party. Oscamp v. Mining Co., 7 C. 0. A. 
233, 58 Ped. 293; Wade, Min. Claims, § 30, p. 56. 

The oath constituting a part of the declaratory statement flled for 
record on the 23d of May, 1893, substantially compiles with the 
statute of Montana. The date of location was given in the notice, 
and the oath of aflSant, attached thereto, expressly states "that the 
matters set f orth in the f oregoing notice by him subscribed are true," 
and "that a copy of the foregoing notice was posted on said claim 
on the 9th day of September, 1892," We are therefore of opinion 
that the court erred in finding as a conclusion of law from the facta 
stated that the location of the Pine Tree mtning claim was invalid 
and void. 

It is proper to state that, after this opinion was prepared and 
agreed upon, leave was granted to appellees to flle a brief, and that 
this brief présents no new points requiring f urther discussion, The 
judgment and decree of the circuit court, in so far as it adjudges 
that appellant is not entitled to recover herein, is rerersed, and the 
cause remanded for further proceedings in conformity with this 
opinion. 



ENTERPRISE SAV. ASS'N v. ZUMSTBIN, Postmaster. 

(Circuit Court of Appeals, Slxth Circuit. May 13, 1895.) 

No, 275. 

1. P0WBR3 Oï" CONGRBSS— POSTOPPICE — LOTTBRIES. 

It is within the power of congress to confer authorlty upon the head of 
the postal department to direct a postmaster to refuse the delivery of 
registered letters or the payment of money orders to a person. or cor- 
poration which, upon évidence satisfactory to the head of the départ- 
aient, is found to be engagea In conducting a lottery. 

S. CODHTS — JORISMOTION — INJONCTION AGAINST EXECUTIVE DEPARTMENT. 

Tlie courts hâve no jurisdictlon to enjoln the exécution of an order of 
the postmaster gênerai, made pursuant to Rev. St. §§ 3929, 4041, and Act 
Cong. Sept 19, 1890, finding that a certain corporation and Its officers are 
engaged in conducting a lottery, and forbidding postmasters to deliver 
registered letters or pay money orders to them, since the making of such 
order involves an exercise of discrétion reposed in the postmaster gênerai. 
Commerford v. Thompson, 1 Fed. 41T, and Bank v. Merchant, 18 Fed. 841, 
distlnguished, 

Appeal from the Circuit Court of the United States for the South- 
ern District of Ohio. 



ZDMSTEIN. 1001 

Tbe complainant is a corporation organized under the laws of the state of 
West Virginia, and brlngs thls bill agalnst John Zumstein, as postmaster of 
the clty of Cincinnati. The bill complains that the défendant, in his officiai 
capaclty as postmaster of the clty of Cincinnati, bavlng control of the collec- 
tion, distribution, recelpt, and delivery of the mails of registered letters, and 
of the payment of postal orders, has arbitrarlly, lllegally, and without rlght, 
undertaken to Interfère with, stop, and prevent the employment and the use 
of the reglstry department and the postal money order department of the 
postoffice of the clty of Cincinnati In the carrylng on of the complainant's busi- 
ness; that "the sald défendant, the postmaster of the clty of Cincinnati, bases 
his action, in such interférence and déniai to yonr complalnant of the postal 
facilitles of the postofflce of the clty of Cincinnati, upon an alleged order re- 
eelved by him from the postmaster gênerai of the United States, of date 
March 31, 1894, and whlch sald order the postmaster makes as his excuse for 
so Interfering with the employment by your complalnant of the facilitles of 
the postofflce at Cincinnati," and whlch sald order so now In possession of 
the said défendant is as follows: 

"Postofflce Department 

"Washington, D. 0., March 31, 1894. 
"Order No. 100. 

"It havlng been made to appear to the satisfaction of the postmaster gên- 
erai that the Enterprise Savings Association (S. A. Stevens, près.; J. 0. 
Groene, vice près.; W. E. Sypher, treas.; C. K. Bbann, sec'y; J. S. Munsell, 
gen'l manager), ai 610 Neave Building, Cincinnati, O., are engaged In con- 
ducting a lottery or similar enterprise for the distribution of money or Per- 
sonal property by lot or chance througb the mails, in violation of the provi- 
sions of section 3894, Eev, Stat of the United States, as amended: Now, 
therefore, by authority vested in the postmaster gênerai by sec. 3929 and 
4041, Rev. Stat of the United States, and by act approved Sept. 19, 1890, I 
do forbld the payment by the postmaster at Cincinnati, Ohio, of any postal 
order drawn to the order of sald company and Its offices aforesald; and the 
sald postmaster is hereby dlrected to inform the remltter of sald postal 
money order that payment thereof has been forbldden, and that the sum of 
said money order will be returned upon présentation of a duplicate money 
order applled for and obtalned under the régulations of the department And 
upon the same évidence the postmaster at Cincinnati, O., aforesald, is hereby 
Instructed to retum ail registered letters which shall arrive at his office, dl- 
rected to the said company and its offlcers aforesald, to the postmasters at 
the offices at which they were originally mailed, with the word 'Fraudulent' 
plainly written or stamped upon the outside of such letters. 

"[Slgned] W. S. Bissell, Postmaster Oenfflral. 

"To Postmaster, Cincinnati, O." 

The blU then allèges that It Is not conducting a lottery, or any like enter- 
prise; and, to show the character of Its business, it makes an exhlbit of it* 
charter, by-laws, and its form of application for bonds or certiflcates, and the 
terms of its certiflcates, together with Its advertlsing ctrculars. Its method 
or plan Is thus summarized in the bill: 

"The certiflcates of the Enterprise Savings Association are sold only in 
blocks of three, whereby each purchaser Is compelled to buy a multiple, there 
being no dénomination as to the face value of such contract. In the way of a 
guaranty, except the amount of money deposlted by the purchaser, with in- 
terest at six per cent per annum, for the average time, and the repayment of 
such said sum the company guaranties to the purchaser of such certiflcates. 
In addition to the said principal sum, with interest so as aforesald guarantied, 
the purchasers of sald certiflcates are llkewise entitled to, and your complaln- 
ant agrées to pay, their proportlonate share of the surplus eamings of the 
said association for the length of time their contracta bave been in force, 
only. The certiflcates of the association are nonforfeltable, after they havo 
reached the âge of three years. The guarantied value of sald certiflcates so 
reachlng the âge of three years being the amount deposited by the certiflcate 
holder, with six per cent, interest per annum for the average time as afore- 
sald. The paid-up value of such said certiflcates that hâve reached the âge 
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of three years as aforesaid belng- dépendent upon the profits of the company 
that shall hâve aecrued at the tlme of such maturlty, save that there Is guar- 
antied to such certlficate holder, upon such certlficate, the amount of money 
he bas so pald into the association during that time, wlth interest at six per 
cent, for the average time as aforesaid, and hls proportionate share during 
the life or term of his contract, of the profits of the said association during 
that tlme, whlch said profits consist of the sums paid by certiflcate holders 
that hâve, during said term of time, lapsed or become forfelted, together with 
fines and interest from Investments. The paid-up value of the certificates so 
issued by the complainant must be redeemed, and the complaiiiant agrées to 
redeem thé same not later than one hundred and twenty (120) months from 
the date of the original contract certiflcate. By the terms of the contract cer- 
tlficate issued by the complainant association, ail certificates so issued are 
pald up in full In five years and five months from the date thereof, the amount 
so paid at that tlme upon each certiflcate by each certlficate holder, at tlie 
rate of monthiy payment descrlbed in said contract certlficate, belng $100; 
and thereupon the complainant association Issues to said certlficate holder a 
pald-up certlficate In lieu of hls original contract or certiflcate, by the terms 
of whleh the holder Is not required and does not make further monthly pay- 
ment, or any payment In fact, but -which said certiflcate your complainant as- 
sociation redeems, and agrées to redeem not later than one hundred and 
twenty months from the date of the original contract certiflcate. The pur- 
chaser of such certiflcates, therefoi*, upon the date of the month of the Issu- 
ance of such certiflcate to hlm, pays to the association the sum of $5; each 
month thereafter he pays to the association $L50, save upon the last or sixty- 
flfth month he pays the sum of flfty cents; thus making the sum of $100 re- 
quired to be paid by each certiflcate holder, then entitling hlm to recelve a 
paid-up certlficate as aforesaid. In addition to the said sum that the pur- 
chaser of such certiflcate Is entitled to recelve, and which the association 
agrées to pay hlm, wlth Interest as aforesaid, tbe said certiflcate holder Is 
entitled to recelve, and the association agrées to pay hlm, his proportionate 
share of the profits, as aforesaid, derlved by the association from the sources 
heretofore set out and descrlbed. The amount of such profits Is uncertain, 
dépendent upon lapses, flnes, and interest, as aforesaid; but this Is aside and 
beyond and in addition to the said sum of money so In the aggregate pald In 
by the said certlficate holder, wlth Interest at six per cent upon such pay- 
ments for the average tlme. But the said contracts of tbe association evl- 
denced by the said certiflcates mature at a deflnlte tlme, are for a flxed sum, 
—the said sum belng the total payments of the certiflcate holder, together 
wlth the Interest as aforesaid. 

"A maturlty table Is prepared and employed by the sald complainant as- 
sociation, which beglns (the certiflcates belng numbered as aforesaid) with 
the lowest numbered certiflcate then In force (that Is to say, which has not 
lapsed under the contract), beglnning wlth the number 1, and succeeded by 
its multiple by 3, provlded such. multiple has not been forf eited as aforesaid. 
If, however, any such multiple should bave lapsed or become forfelted, the 
association pays the next hlghest number to such forfelted or lapsed multiple 
In force, that is not lapsed or matured, the association then maturing certifl- 
cates by foUowIng Its multiple 3. That Is to say, assumlng that the certifl- 
cate numbered 1 Is In force, that Is pald first, followed by 3, If said certiflcate 
has not lapsed, then 9, then 27, untll a multiple has been reached larger 
than the number of certiflcates sold and numbered by tbe association the 
month prevlous. When such a number Is reached, It is not matured, but the 
séries of certiflcates are redeemed, revertlng, however, to 2 and Its multiple 
by 3, 6-18, provlded such numbers bave not lapsed or been redeemed, and. 
If lapsed, the number next hlghest In Its numerical order to such multiple Is 
redeemed, wlth its multiple, and so contlnulng; the certiflcates, however, 
belng sold In séries of flve hundred each. The maturlty of certiflcates Is con- 
troUed by and entirely dépendent on, the action of certlficate holders, in thls: 
that the said certificates are matured by flxed numbers, that are not, and 
cannot be, varied, save only by tbe lapsing or forfeitlng of certiflcates. And 
such raatnriug of c-evtificiitps is not. tlierefore, dépendent upon any chance, or 
allottiipnt by cliiince. or by tbe uiauipulations, of any kind or character, by 
the cilu-f is of ilic ;i: M .■;.iiî(,ii. (;!■ !iy :\i)y olher outside or extraneous élément. 
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tUe flxed mathematlcal certainty of maturlty and payment of each certiflcate 
being varied only by the failure of a certiflcate holder to comply wlth his coa- 
tract, lapsing or forfeiting the same, and which sald lapslng or forfeltlng 
working a forfelture of the sums of money theretofore pald by such certiflcate 
holder to the association, constituting one of the éléments of profits of the 
association, to the advantage of the remaining certiflcate holders, and to thelr 
Bdvantage only. The $5 pald by each certiflcate holder at the time of the 
issuance of the sald certificat» to hlm Is employed by the association as a 
fimd, under its by-laws, and by its contract with each certiflcate holder, in 
the employaient of agents, the establishment of agencles, canvassing of ter- 
rltory, and the Incldental expenses of soUclting, and extendlng the business 
of the association. The sum of $1 for each month succeeding the flrst Is pald 
Into and retalned la what Is known as the 'Maturlty Fund,' out of which the 
certiflcates maturlng are pald. Twenty-flve cents per month is pald into and 
devoted to the maintenance of the gênerai expenses of the company, the re- 
maining twenty-flve cents per month pald by the certiflcate holders is pald 
into and retalned In the reserve fund, which Is put at Interest, which inter- 
est Is one of the profits of the association dlstrlbuted to the certiflcate holders. 
After the 15th of each month, the dues upon the said certiflcates being due 
and payable upon the flrst of each month, certiflcates are matured and re- 
deemed numerically, in the method heretofore set out; each certiflcate holder 
being paid the sum of money so pald In by him, with Interest, and such sum 
added as is his proportionate share of the profits earned by the association; 
the amount so paid the holdera of certiflcates in no event exceeding the amount 
then in the maturlty fund, with the profits of the association added." 

The prayer of the bill Is that the défendant be enjolned from interferlng 
with the said facilitles of the complainant in the conduct of its business, 
which it allèges to be lawful and legitimate; that he be enjolned from with- 
holding from It registered letters addressed to it, and from refusing to pay 
postal money orders payable by the Cincinnati postmaster to It,— and for gên- 
erai relief. The défendant, Zumsteln, demurred upon several grounds, the 
third of which was as fcllows: "That It appears by sald bill that the acts 
complalned of as having been committed, and that are about to be commltted, 
by this défendant, and against which the relief prayed for Is sought, were 
committed by him by vlrtue of, and under the authority of, the postmaster 
gênerai of the United States, and that said postmaster gênerai. In the per- 
formance of said acts, was acting withln discrétion, as an executive offlcer 
of the government of the United States, according to law, and that sald dis- 
crétion is not reviewable by this court." This ground of demurrer was sus- 
tained, and the eomplainant's bill dlsmissed. 64 Fed. 837. 

Michael G. Heintz (Charles W. Baker, of counsel), for appellant. 
Harlan Clereland, U. S. Atty., and Charles T. Grève, Asst U. S. 
Atty., for appellee. 

Before TAFT and LURTON, Circuit Judges, and SEVERENS, 
District Judge. 

After stating the facts as above, LURTON, Circuit Judge, delir- 
ered the opinion of the court. 

The question for décision is as to the conclusiveness of the 
order of the postmaster gênerai directing the postmaster at Cin- 
cinnati to return ail registered letters which were directed to the 
complainant association, and forbidding the payment of money orders 
drawn to the order of said association. By section 3894, Rev. St., 
as amended by the act of 1890, the use of the mails for carrying or 
distributing letters or circulars conceming any lottery or similar 
enterprise is prohibited, and the depositing of such prohibited matter 
in the mail knowingly, and with the object that it shall be carried, 
is made criminal and punishable. To further accomplish the inhibi- 



1004 FEDERAL REPORTEE, Vol. 67. 

tion of the mails to those engagea in the vicions business described 
by the statute, It is provided by sections 3929, 4041, Eev. St, as 
amended by Act Sept. 19, 1890 (1 Supp. Rev. St. [2d Ed.] p. 803), as 
follows: 

Section 8929: "The postmaster gênerai may, upon évidence satisfactory to 
him that any person or company is engaged in condueting any lottery, gift- 
enterprise or scheme for tiie distribution of money or of any real or Personal 
property, by lot, chance or drawing of any kind or that any person or com- 
pany is conducUng any other scheme or device for obtaining money or prop- 
erty of any kind through the mails by means of false or fraudaient prêteuses, 
représentations or promises instruct postmasters at any post-oifice at which 
registered letters arrive, directed to any such person or company, or to the 
agent or représentative of any such person or company ,whether such agent or 
représentative Is actlng as an individual, or as a flrm, bank, corporation or 
association of any kind, to return ail such registered letters to the postmas- 
ter at the oflBce at which they were orlginally malled, with the word 'fraudu- 
lent' plalnly written or stamped upon the outside thereof, and ail such letters 
so retumed to such postmasters shall be by them retumed to the writers 
thereof, under such régulations as the postmaster gênerai may prescribe. 
But nothing contalned in thls section shall be so construed as to authorize any 
postmaster or other person to open any letter not addressed to himself. 
• • •" 

Section 4041: "The postmaster gênerai may, upon évidence satlsfactory to 
hIm that any person or company is engaged in condueting any lottery, glft- 
enterprise, or scheme for the distribution of money or of any real or Personal 
property, by lot, chance, or drawing of any kind, or that any person or com- 
pany Is condueting any other scheme for obtaining money or property of any 
kind through the mails by means of false or fraudulent pretenses, représen- 
tations, or promises, forbid the payment by any postmaster to sald person or 
company of any postal money orders drawn to hls or its order or in his or its 
favor, or to the agent of any such person or company, whether such agent is 
acting as an individual or as a flrm, bank, corporation or association of any 
kind, and may provide by régulation for the return to the remitters of the 
sums named in such money orders. But thls shall not authorize any person 
to open any letter not addressed to himself." 

The order was one which the défendant was bound to obey, unless 
the postmaster gênerai exceeded his authority in mailing it From 
the order it distinctly appears that, in the judgment of the postmaster 
gênerai, the Enterprise Savings Association was condueting a lottery, 
or other similar business, through the mails, in violation of section 
3894, Rev. St., as amended, and that this fact had "been made to 
appear to the satisfaction of the postmaster gênerai." This case is 
therefore not within the authority of Commerford v. Thompson, 1 
Fed. 417, or Bank v. Merchant, 18 Fed. 841. In the case flrst cited 
the mail withheld by direction of the postmaster gênerai was not 
registered mail at ail. There was therefore no authority, under 
the statute, to direct the rétention of such ordinary mail matter. In 
the case of Bank v. Merchant, cited above, the order of the postmaster 
gênerai which found the fact of the unlawful use of the mails had 
been revoked, and the subséquent orders contained in the opinion 
of Judge Pardee an insuflficient flnding of fact. 

It has been argued that any discrimination by which the use of 
the mails is permitted to one citizen, and denied to another, is unlaw- 
ful, and that the défendant cannot justify a refusai to furnish to ail 
equal facilities by an order of the postmaster gênerai. This is beg- 
ging the question. The power of the postmaster gênerai to inhibit 
the use oi the mails to any citizen must rest upon the power con- 
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ferred by congress in that regard. The duty of a postmaster to obey 
the valid order of the postmaster gênerai is enjoined in the sections 
of the Revised Statutes we hâve heretofore set ont, as well as by 
sections 396 and 3834, Eev. St, Congress bas not undertaken to dis- 
criminate between citizens as to the provisions in question, but haa 
undertaken to discriminate between what matter shall be mailable 
and what unmailable. The power vested by the constitution in con- 
gress "to establish post-oiïices and post-roads" has been construed 
universally as authorizing congress to prescribe what should be 
mailable matter. As said by Justice Field, in speaking for the court 
in Ex parte Jackson, 96 U. S. 732: 

"The power possessed by congress embraces the régulation of the enttre 
postal System of the country. The right to deslgnate what shall be carried 
necessarily Involves the rlght to détermine what shall be excluded." 

In Ee Rapier, 143 U. S. 134, 12 Sup. Ct 374, Chief Justice Foller 
said, conceming the right of congress to exclude from the mails mat- 
ter deemed vicions, that: 

"The argument that there Is a distinction between mala prohlbita and mala 
In se, and that congress might forbid the use of the mails In promotion of 
such acts as are universally regarded as mala In se, Including ail such crimes 
as murder, arson, burglary, etc., and the offense of circulating obscène books 
and papers, but cannot do so in respect of other matters whlch it mlght re- 
gard as crlmlnal or Immoral, but whlch It has no power itself to prohibit, in- 
volves a concession whlch Is fatal to the contention of petitioners, since it 
would be for congress to détermine what are withln and what without the 
rule; but we think there Is no room for such a distinction hère, and that It 
must be left to congress, In the exercise of a sound discrétion, to détermine 
In what manner It wUl exercise the power It undoubtedly possesses. We 
cannot regard the right to operate a lottery as a fundamental right Infringed 
by the législation In question, nor are we able to see that congress can be 
held, in its enactment, to hâve abridged the freedom of the press. The cir- 
culation of newspapers Is not prohlblted, but the government déclines itself 
to become an agent in the circulation of prlnted matter whlch it regards 
as injurlous to the people. The freedom of communication Is not abridged, 
wlthin the Intent and meaning of the constltutlonal provision, unless congress 
Is absolutely destitute of any discrétion as to what shall or shall not be car- 
ried In the mails, and compelled arbitrarily to assist in the dissémination of 
matters condemned by its judgment, through the governmental agencics which 
It Controls. That power may be abused fumishes no ground for a déniai of 
Its existence, if government Is to be maintalned at ail." 

It must foUow from the exclusive and absolute power of congress 
over the whole subject of what may be carried, and what may be 
excluded from the mails, that it was entirely within its competency 
to confer authority upon the head of the postal department to direct 
a postmaster to refuse the delivery of registered letters addressed 
to a person or corporation which was engaged in conducting a lottery 
enterprise through the use of the registered letter department, or 
to forbid the payment of a postal money order drawn in favor of one 
engaged in conducting such a business by means of the assistance 
of that department of the postofiQce, and that he might make such 
order upon évidence satisfactory to him. Neither the making of 
such an order, nor its enforcement, required or permitted the open- 
ing of any such registered letter, and the statute expressly pro' 
hibits the opening of any letter by the postmaster, not addressed to 
Mmself. Neither of those departments of the postal service are 
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essential to the ordinary use of the mails, and congress has reposeâ 
in the postmaster gênerai an unlimited discrétion as to when and 
where he would extend the facilities affiorded by those departments. 
Eev. St §§ 3929, 4027. We see no reason why congress may not 
confer on him authority to prevent the use of those facilities by any 
person engaged in using them for the propagation of a business 
deemed by it vicious, and not entitled to such spécial facilities in the 
extension and çonduct of such schemes. The authority to inhibit 
the use of those postal facilities had to be vested somewhere. It was a 
matter pertaining to executive business, and was therefore imposed 
upon the executive head of the postal department In the cases of 
Commerford v. Thompson and Bank v. Merchant, heretofore cited, 
the power of congress to vest such an authority in the postmaster 
gênerai was not questioned, but admitted, by both Judges Brown and 
Pardee. The whole question was elaborately considered in Dauphin 
V. Key, 4 MacArthur, 203. 

Complainant does not allège that the postmaster gênerai has 
used his power either maliciously or fraudulently. Its contention 
simply amounts to this: that he erred in judgment, and that it is 
without remedy, unless the courts will take jurisdiction, reconsider 
the facts, and enjoin the défendant from obeying the order, and re- 
quire him to extend to it the free and unlimited right to use the in- 
hibited facilities in the conduct of its business. Hâve the courts of 
the United States jurisdiction to thus control the action of the 
executive department of the government? The answer must dé- 
pend upon the question as to whether the refusai to deliver register- 
ed mail matter and to pay postal money orders is, under the stat- 
utes organizing the postal department, a purely ministerial duty, or 
does the postmaster gênerai, under the power conferred upon him 
by congress concerning the circumstances under which he may di- 
rect the withholding of registered mail, or forbid the payment of 
a postal order, exercise judgment or discrétion? We shall not 
undertake to analyze the elaborate and alluring plan under which 
an uncertain per cent, of the holders of the complainant's bonds 
may be redeemed at an early day in the progress of the business, 
and realize an enormous profit, at the expense of others enticed to 
invest by the prospect of an early and accidentai rédemption, but 
who, in weariness, hâve dropped out, and forfeited their payments. 
The boundary between such schemes and some of the Insurance and 
investment methods which hâve managed to escape légal con- 
demnation may be very dim. Judgment as to which side of the line 
complainant's device belongs would much dépend upon what 
should be taken .as the standard of a clearly legitimate enterprise. 
The honorable postmaster gênerai, when called upon to pass judg- 
ment upon the business of this association, may hâve been some- 
what perplexed as to how to deal with a scheme so elaborately ar- 
rangea as to présent, upon one view of it, a legitimate investment 
business, but which, when looked upon from the other side, seemed 
to show many of the features characteristic of lottery or other like 
schemes. The settlement of the question undoubtedly involved the 
exercise of judgment and discrétion, and this very fact opérâtes ta 
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take his duty out of the mère mînlsterial class, and therefore be- 
yond the control or review of the judicial department of govem- 
ment, by means of mandamus or injunction. In Mississippi v. John- 
son, 4 Wall. 475, a ministerial duty was thus deflned: 

"A ministerial duty, the performance of whicli may, In proper cases, be ro- 
quired of the head of a department by judicial process, Is one In respect to 
which nothing is left to discrétion. It is a simple, deflnlte duty, arising under 
«ircumstances admitted, or proved to exlst, and imposed by law." 

If the postmaster gênerai could not hâve been compelled by 
judicial proceedings to hâve made an order inhibiting the use of 
the registry or postal money department by one at the suit of an- 
other, because the duty was not purely ministerial, but involved 
the exercise of judgment and discrétion, it must foUow that the 
bona fide exercise of such judgment and discrétion under a statute 
expressly reposing the power would not justify the judicial depart- 
ment in reversing his action by the substitution of its judgment for 
that of the officer to whom congress had intrusted it Marbury v. 
Madison, 1 Cranoh, 137; Mcintire v. Wood, 7 Cranch, 504; Ken- 
dall V. U. S., 12 Pet 527; Decatur v. Paulding, 14 Pet 515; Com- 
missioner of Patents v. Whiteley, 4 Wall. 534; Gaines v. Thompson, 
7 Wall. 347; U. S. v. Black, 128 U. S. 40, 9 Sup. Ct 12; U. S, v. 
Windom, 137 U. S. 636, 11 Sup. Ct 197. 

In Decatur v. Paulding, cited above, the relator, Mrs. Decatur, 
claimed a pension both under an act and a resolution of congress. 
The secretary of the navy was of opinion that congress did not in- 
tend that she should hâve a pension under the act, and another 
under the resolution, and required her to elect under which she 
would claim, as they were for différent sums. This she refused to 
do, and applied for a writ of mandamus to compel him to pay her 
according to her contention. The court refused the writ, saying: 

"If a suit should corne before thls court which involved the construction of 
any of thèse laws, the court certainly would not be bound to adopt the con- 
struction given by any head of a department; and, if they supposed his dé- 
cision to be wrong, they would, of course, so pronouuce their judgment But 
tbeir construction of a law must be given in a case in which they hâve juris- 
4iction, and in which it is their duty to interpret the act of congress in order 
to ascertaln the rights of the parties In the cause before them. The court 
could not entertaln an appeal from the décision of one of the secretaries, nor 
reverse his judgment. In any case where the law authorlzes him to exercise 
discretiqjî or judgment; nor can it, by mandamus, act directly upon the offl- 
cer, and guide or control his judgment or discrétion In the matters commit- 
ted to his care In the ordinary discbarge of his officiai dutles. • • • The 
Interférence of courts with the performance of the ordinary duties of the ex- 
•ecutlve department of the government would be productive of nothing but 
mlschlef, and we are quite satisfled that such a power was never intended lo 
be given to them." 14 Pet 515. 

The case of Gaines v. Thompson, 7 Wall. 347, is instructive. The 
secretary of the interior having instructed the commissioner of the 
land office to cancel an entry under which Gaines and others claim- 
ed certain lands, suit was brought, praying that the secretary and 
commissioner be enjoined from so canceling said entry. The dé- 
fense was that the matter set up in the bill was within the ex- 
clusive control of the executive department of government, and that 
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the courts had no jurisdiction to interfère with the exercise of this 
power by injunction. Ttie validity of the entry in question dé- 
pends upon the construction of certain acts of congress, upon the 
meaning of which there had been différent opinions entertained by 
différent secretaries. The writ was refused. After a review of the 
earlier cases, Mr. Justice Miller said: 

"It may, however, be suggested that the relief sought In ail those cases 
iwas through the wrlt of mandamus, and that the décisions are based upon 
the spécial principles applicable to the use of that -writ. This is only true so 
far as thèse principles assert the gênerai doctrine that an offlcer to whom 
public duties are conflded by law is not subject to the control of the courts 
in the exercise of the judgment and discrétion which the law reposes in him 
as a part of hls officiai functions. Certain powers and duties are conflded to 
those offlcers, and to them alone; and however the courts may, in aseertaln- 
Ing the rlghts of parties in sults properly before them, pass upon the legality 
of their acts, after the matter bas once passed beyond thelr control, there ex- 
ists no power in the courts, by any of Its processes, to act upon the offlcer so 
as to Interfère with the exercise of that judgment while the matter is properly 
before him for action. The doctrine, therefore, is as applicable to the writ of 
injunction as It Is to the writ of mandamus. In the one case the offlcer is re- 
quired to abandon his right to exercise hls Personal judgment, and to substi- 
tute that of the court, by performing the act as it commands. In the other 
he Is forbldden to do the act which his Judgment and discrétion tell him 
should be done. There can be no différence in the principle which forbids 
interférence with the duties of thèse offlcers, wbether It be by writ of man- 
damus or injunction." 

Concerning the merits of the case, he said: 

"The action of the offlcers of the land department, with whicli we are asked 
to Interfère in this case, Is clearly not of this character. The validity of plain- 
tlff's entry, which is involved in thelr décision, Is a question which requires 
the careful considération and construction of more than one act of congress. 
It has been for a long time before the department, and bas received the at- 
tention of successive secretaries of the Interior, and has been found so difficult 
as to justlfy those offlcers In requiring the opinion of the attorney gênerai. 
It is far from being a mlnlsterial act, under any définition glven by this 
court" 

The act done, of which complainant complains, was done in the 
exercise of a discrétion reposed in the postmaster gênerai by ex- 
press direction of congress, and it cannot be supervised or controlled 
by the courts. The decree dismissing the bill is therefore afiarmed. 



OALIFORNIA FIG SYRUP 00. v. STEARNS et at 
(Circuit Court, E. D. Michlgan. April 1, 1895.) 

Trad-b-Mabk— Descriptive Namb — "Stkup of Figs. " 

The words "Syrup of FIgs" or "Fig Syrup," being descriptive, cannot 
be sustained as a valid trade-mark or trade-name, as applled to a syrup 
one of the characteristic ingrédients of which Is the Juice of the flg. 

Samb— Dbceptioit. 

The use of the name "Syrup of FIgs," in connection with a description 
of the préparation as a "Fruit Remedy," "Nature's Pleasant Laxative," 
applied to a compound whose active ingrédient Is senna, and containing 
but a small proportion of flg juice, which has no considérable laxative 
properties, is deceptive, and deprives one so using it of any claim to équi- 
table relief. Callfomla Fig Syrup Co. v. Improved Fig Syrup Ce, 51 Fed. 
296; on appeal, 4 0. C. A. 264, 54 Fed. 175,— distinguished. 
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This was a suit by the Oalifornia Fig Syrup Company against 
Frederick Stearns & Co. to restrain the infringement of complain- 
ant's trade-mark. The cause was heard on the pleadings and 
proofa 

Paul Bakewell and E. A. Bakewell, for complainant 
George H. Lothrop, for défendants. 

SWAJN, District Judge. This is a bill in equity seeking to re- 
strain the use by the défendant of the words "Fig Syrup," which it 
is claimed is an invasion of the right of the complainant, who is en- 
gaged in the manufacture and sale of a préparation which it de- 
nominates "Syrup of Figs. The Oalifornia Liquid Fruit Eemedy. 
Gentle and Effective." The label on each bottle of this prépara- 
tion made and sold by complainant is thus inscribed, and above the 
words just quoted are the words, "Nature's Pleasant Laxative." 
On the sides of each bottle are blown the words, "Syrup of Figs," 
and, on the back, the words, "Oalifornia Fig Syrup Co., San Fran- 
cisco, Cal." The package inclosing the bottle has a picture of a 
branch of a flg tree, with fruit thereon, around which in a oircle 
are the words, "Oalifornia Fig Syrup, San Francisco, Cal.," and, be- 
low this, thèse words, in large type: "Syrup of Figs présents in 
the most élégant form the laxative and nutritions juice of the figs 
of Oalifornia;" and folio wing and immediately below thèse, in much 
smaller type, the words: "Combined with the médicinal virtues of 
plants known to be most bénéficiai to the human System, forming 
an agreeable and effective laxative to permanently cure habituai 
constipation, and the many ills depending on a weak or inactive 
condition of the kidneys, liver, stomach, and bowels, and is per- 
fectly safe in ail cases, and therefore the best of family medicines." 
The complainant is a corporation organized under the laws of the 
State of Nevada, having its chief offices in New York, Louisville, 
San Francisco, and Eeno. The défendant is a corporation orgaiti- 
ized under the laws of the state of Michigan, and has its office a'^ 
Détroit 

The bill of complaint in substance states that the complainant is, 
and for many years has been, engaged in the préparation and sale 
of the liquid, laxative, médical préparation, which is an agreeable 
and effective remedy against constipation, and is recognized as such 
by the public and the médical profession; that complainant was the 
first to make this préparation, and from the first gave to it the 
name "Syrup of Figs," by which name it has always been called. 
This name is stamped upon ail the bottles of complainant's prépara- 
tion, and also upon the oblong pasteboard box in which the bottles 
are inclosed, and upon the box in which they are packed. The 
complainant allèges also that the words "Syrup of Figs" hâve come 
to be known as a trade-name of complainant's préparation. By 
reason of the premises, and the large investment in advertising and 
manufacture of the préparation, complainant has the exclusive 
right to the name "Syrup of Figs," in connection with the liquid, 
laxative préparation, which is called by the public, indifferently, 
v.67F.no.8 — 64 
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"Syrup of Figs" and "Fig Syrup." The charge àgalnst tiie défend- 
ant is that, taking advantage of the réputation of complainant's 
préparation, and with the fraudaient intent to sell its own prépara- 
tion as that of complainant's, défendant is making and selling a 
liquid, laxative préparation, which it puts up in bottles and pack- 
ages, prominently marked "Fig Syrup" in connection with the word 
"Laxative," and that défendant is thus selling its préparation as 
that of complainant, and deceiving the public, and trading ijpon 
the enterprise of the complainant and its investment, which hâve 
made this a popular remedy with the public. The answer of the 
défendant says, in substance: That from the name of complain- 
ant's article défendant is led to suppose that it is a syrup of the fig. 
The complainant's bottle is always inclosed in a pasteboard box, so 
that the bottle does not indicate to the customer the name of the 
manufacturer, That complainant was not the first to manufacture 
a syrup of flgs, or to call a syrup by that name, or to discover or 
name the fig. That complainants are patent medicine men, and 
that such people spend large sums to create a demand at an ex- 
orbitant price by flctitious advertising. That there can be no 
exclusive right to the name "Syrup of Figs," which, if the article is 
a syrup made from flgs, is a descriptive name, and, if not so made, 
is a deceptive name. That défendant makes and puts on the mar- 
ket a laxative flg syrup, which is actually a syrup made from flgs, 
and is properly named "Fig Syrup," and is not so made by défend- 
ant for the purpose of taking advantage of the réputation of com- 
plainant's article. That defendant's packages are wholly unlike 
those of complainant That défendant sells only to druggists, and 
at reasonable priées, and that the ingrédients of defendant's flg 
syrup are f uUy set forth by défendant in its catalogue, so that phy- 
sicians and druggists may know what it contains, and judge of its 
merits. , 

The case is unembarrassed by any charge of the simulation of 
complainant's packages or wrappers, for it is not claimed that de- 
fendant has imitated either, nor is there any resemblance between 
them, but rather a marked and studied dissimilarity in color, de- 
sign, size, ornamentation, and descriptive statement, save only that 
défendant terms its préparation "Laxative Fig Syrup." The pith 
of the grievance alleged is the use by défendant on its bottles 
and packages of the name "Fig Syrup," or "Laxative Fig Syrup," 
which it is claimed is but a colorable imitation of the name "Syrup 
of Figs," given to complainant's manufacture, and which the lat- 
ter claims has become the trade-name of its préparation. The two 
questions therefore are: (1) Are the words "Syrup of Figs" or 
"Fig Syrup" a valid trade-mark? (2) If they are a valid trade-mark, 
has the complainant, by misrepresentation and deceit, lost its right 
to protection for such trade-mark? More briefly yet, the questions 
may be stated thus, as well said upon the argument, and as pleaded 
in the answer of défendant: (1) Are the words "Syrup of Figs" 
or "Fig Syrup" a descriptive name? and (2) are they, under the 
proofs, deceptive? 
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1. It is well settled that words '^fMcli are merely descriptive of 
the character, qualitles, or composition of an article" cannot be 
monopolized as a trade-mark. Chemical Co. v. Meyer, 139 U. S. 540, 
11 Sup. et. 625; Corbin v. Gould, 133 U. S. 308, 10 Sup. Ct 312; 
Goodyeaj's India-Rubber Qlove Manufg Co. T. Goodyear Rubber Ce, 
128 U. S. 598, 9 Sup. Ot 166; Caswell v. Davis, 58 N. Y. 223; Canal Co. 
V. Clark, 13 Wall. 311. In Canal Co. v. Clark, supra, the court lay 
down two négative essentials of a valid trade-mark, and it is there 
stated : 

"No one can claim protection for the exclusive use of a trade-mark or trade- 
naroe whlch would practically give hlm a monopoly In the sale of any goods 
other than those produced or made by hlmself. If he could, the public would 
be injured, rather than protected, for compétition would be destroyed." 

So, too, no one has a right to appropriate a sign or a symbol whicli, 
from the nature of the fact it is used to signify, others may employ 
with equal truth, and therefore hâve an equal right to employ for 
the same purpose. If, therefore, the words "Syrup of Figs" or "Fig 
Syrup" are truly descriptive of the manufacture of both complainant 
and défendant, they cannot be sustained as a valid trade-mark, f of it 
is not claimed, of course, that complainant has the exclusive right 
to make syrup from figs. The word "syrup," which is claimed as an 
essential part of the alleged trade-mark, is deflned by Webster as 
"a thick and viscid liquid, made from the juice of fruits, herbs, etc., 
boiled with sugar." The Standard Dictionary defines "syrup" gen- 
erally as "a thick, sweet liquid," and "speciûcally, as a saturated 
solution of sugar in water, often combined with some médicinal sub- 
stance, or flavored, as with the juice of fruits, for use in confections, 
cookery, or the préparation of beverages," and adds, "Syrups are 
commonly named from their source of flavoring." It is évident from 
thèse définitions that they aiïord a wide range of manufacture, and 
that the word "syrup" is necessarily qualified by that of the sub- 
stance, or one or more of the substances, which distinguish it to the 
taste or in its médicinal property. The use of the word "syrup" thus 
characterized is evidenced by the large number of commercial syrups, 
each of which is named from that ingrédient which gives it flavor 
or character. Similar instances of its use in connection with other 
ingrédients from which a particular compound is named are rhubarb, 
maple, lemon, and other familiar préparations employed in cookery, 
medicine, and for other purposes. That the tenu "Fig Syrup" is 
descriptive is also apparent from the testimony of complainant's 
witnesses Pinniger, Underhill, and others, who substantially admit 
that it is intended to describe one of the constituents of the prépara- 
tion. This appears also from the fact that on the bottle the article 
is termed a "fruit remedy," which la an unmistakable référence to 
the only fruit mentioned in the name of complainant's compound. 
The well-understood import of such names as "maple syrup," or the 
ordinary médicinal syrups, is that the preflx denominates the gênerai 
term, points to the composition of the article, and indicatea its prin- 
cipal or dominating ingrédient, which either gives it flavor or médic- 
inal quality. This nomenclature, so well known in pharmacy, if appli- 
ed to complainant's préparation, can therefore hâve but one meaning, 
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and necessarily affirms that the base or essential principle of tlie ar- 
ticle ia figs. If the right to use the word "Syrup of Figs"or"Fig Syrup" 
is exclusive in the complaint, other persons cannot engage in making 
or selling such syrup, notwithstanding the fact that either of thèse 
namea might witii equal truth be employed by others whose manu- 
factures may even excel complainaut's in quality. If this be true, 
the public would be injured, for compétition would be destroyed, and 
the quality of the article debased. It would also resuit that any 
other syrup, with any basai constituent, flavoring or médicinal, would 
come within the monopoly of the flrst appropriator of its name. This 
cannot be maintained. The names "Pig Syrup" and "Syrup of Figs" 
are not designed to indicate per se the owner or producer of the 
préparation, and distinguish it from like articles made by others, 
but were intended, and serve to indicate, even if truthfully used, its 
quality and composition, and fail to distinguish it from like articles 
made by others, and cannot be sustained as a valid trade-name. 
Chemical Go. r. Meyer, 139 U. S. 540, 11 Sup. Ct. 625; Mill Co. v. 
Alcorn, 150 U. S. 460, 14 Sup. Ct 151; Goodyear's India-Rubber Glove 
Manufg Co. v. Goodyear Rubber Co., 128 U. S. 598, 9 Sup. Ot 166; 
Caswell v. Davis, 58 N. Y. 230; Gilman v. Hunnewell, 122 Mass. 148. 
2. Is the name "Syrup of Figs," as used by complainant, deceptive? 
It was admitted upon the argument by complainant's counsel that 
pure flg syrup is not laxative, and that the active principle of com- 
plainant's préparation is not flgs, but senna; and, further, that the 
laxative power of flgs is mechanical, and lies in the action of the skin 
and seeds, which ai'e not présent in complainanf s préparation. The 
testimony of Queen, who originated this compound, relative to its 
composition, is as follows: 

"The Juice of the flg enters into the combinatlon, or rather so much of the 
eoluble part, or so much as we obtala of the soluble part, of the flgs, enters 
Into the combinatlon by our method of treating the same, !n a largely dlluted 
llquld form. Q. Then, when you state that you use a hundred pounds of flgs 
to one thousand gallons of the mixture, you mean, I présume, the soluble por- 
tion produced from the one hundred pounds of flgs? A. Yes, sir. Q. You 
don't mean to say that you utilize the en tire one hundred pounds? A. No, 
Blr. We get rid of the seed and rlnd, and possibly of somc of the pulpy mat- 
ter. Q. So that the mixture of one thousand gallons would hâve but one gal- 
lon of this substance from the flg? A. Yes, sir. I say one; it might pos- 
sibly be two; but I don't think it would amount to moro than that. Q. Might 
possibly be less than one gallon? A. Possibly. If tho flgs happen to be very 
dry and hard, and more of the seeds and less of the soluble matter than usual." 

He further says: "I hâve made experiments at différent times, so 
as to form some intelligent opinion as to the quantity of the soluble 
part of the fig obtained,but we consider the quantity of flgs in the com- 
position as unimportant, and consequently do not endeavor to get 
thè exact amount every time," and that if he was "to make it ex- 
actly the same, without putting in any flg juice," it would still hâve 
the same purpose, effect, and flavor, and be of the same color and 
appearance, and be just as good a medicine, without as with the figs. 
He also testifles that when he flrst got up the combination, his idea 
was to maké it pleasant to the taste, and for that purpose put in 
figs, but before concluding his experiments decided that he would 
hâve to make a remedy that would give entire satisfaction, regardless 
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of the quantlty of flgs used; "and, Imowing that the figs had no 
médicinal virtue in médicinal doses, and intending that the laxative 
should act in doses of from one-half to one tablespoonful, I came to 
the conclusion that the figs were superfluous; but, as I had starled 
in to make it that way, I continued to put in the flgs." He adds, 
"We still continue to put in the flg juice, though we regard it as su- 
perfluous, excepting that we think that a certain amount of flg juice 
is not objectionable," and admits that he does not think a person 
would tell the flg juice by the taste or fiavor, or that they would be 
sensible of any purgative effect from the figs, and that a syrup pro- 
duced from flgs would hâve no médicinal or commercial value; that 
the juice of that fruit is too uncertain in its action, and too weak in 
its effect, to be administered as a laxative. The déposition of Gard- 
ner, defendant's witness, shows that defendant's flg syrup contains 
nine-twentieths syrup of flgs, ten-twentieths fluid extract of senna, 
and that the other one-twentieth is made up of Rochelle salts, aro- 
matics, and water. It is apparent from thèse f acts that if the equitiea 
of the parties are dépendent upon the quantity of flg juice which 
enters into their respective préparations, they largely preponderate 
in favor of défendant. It is equally apparent that complainant makea 
and sells its wares to the public under the représentation that the 
active and controlling ingrédient is derived from the flg, while in fact, 
under its own proofs, the juice of that fruit has no médicinal value, 
and is lacking in the potency required for a laxative. The main 
objects sought to be secured by the protection of trade-marks are the 
protection of the public against the purchase of inferiop articles in 
the belief that they are a product or manufacture of a maker or 
dealer in whom they repose confldence, and whose goods alone they 
désire to purchase ; and, second, to secure to the person who has first 
adopted and used a particular trade-name, under which he has sold 
his wares, the proflt he might make by the sale of the goods for which 
his skill and integrity hâve obtained a réputation. Manufacturing 
Co. V. Trainer, 101 U. S. 51. It is a condition, however, of équitable 
relief to one who applies for the protection of his trade-mark, that 
the complainant should come into court with clean hands. The case 
of Leather Cloth Co. v. American Leather Cloth Co., 11 H. L. Cas. 
523, states the principles upon which such relief is administered as 
follows: 

"When the owner of a trade-mark applies for an Injunctlon to restrain the 
défendant from injuring his property by making false représentations to tie 
public, It Is essential that the plaintifC should not, in his trade-mark or in the 
business connected wlth it, be himself guilty of any false or misleading rep- 
résentations, for if the plaintiff himself makes false statements in connection 
with the property he seeks to protect, he loses, and very justly, his right to 
claim the assistance of a court of equity. Âgain, where a symbol or label 
claimed as a trade-mark is so constructed or worded as to make or contain a 
distinct assertion which is false, I think no property can be claimed In It, or 
In any other words; the right to the exclusive use of It cannot be main- 
talned." 

This case is freely quoted and approved in the case of Medicine 
Co. V. Wood, 108 U. S. 218, 2 Sup. Ct 436, The same doctrine is 



1014 FEDERAL KEPOETEE, Vol. 67. 

tersely put in the quotation in the last-mentioned case from Fet- 
ridge v. Wells, 4 Abb. Pr. 144: 

"Those who corne into a court of equlty seeking equlty must come wltb 
pure hands and a pure conscience. If they claim relief agalnst the frauds of 
others, they must themselves be free from the imputation. If the sales mad» 
by the plaintlfC and his flrm are effected, or sought to be, by misrepresenta- 
tions and falsehood, they cannot be listened to when they complaln that by 
the fraudulent rivalry of others their own fraudulent profits are dimlnl*ed. 
An exclusive privilège fot decelving the public Is assuredly not one that a 
court of equlty can be requlred to aid or sanction. To do so would be to for- 
felt Its name and character." 

The doctrine of thèse cases is of spécial application to the posi- 
tion of complainant, whose argument, inter alla, is that the prépar- 
ation of défendant is not a syrup made from figs; that, were it 
such, it is in no sensé a laxative medicine; and that its sale as a 
true syrup of the flg, and, as such, a. liquid, laxative medicine when 
taken in médicinal doses, is a fraud upon the public, and an in jury 
to the good will of complainant's business. Queen, whose testi- 
mony has already been referred to, in explaining the reason for the 
name given to complainant's compound, admits that in its sélection 
"probably the wish to hâve the benefit of the popular impression 
that figs are laxative in large quantifies, knowing that at the same 
time we can use the name in a fanciful sensé, because of the fact 
that figs do not act as a laxative in médicinal doses, might hâve 
influenced me." To the same effect as to the popular impression 
created by a name is the testimony of Bedington, Pinniger, Hum- 
mel. Love, and Fitch, who are each called by complainant. There 
can be no doubt, therefore, either that the complainant's prépara- 
tion is not in fact compounded of the juice of the flg, but its prin- 
ciple is senna, or that its name was adopted and is used for the 
purpose of trading upon the popular fallacy that the juice of the flg 
in médicinal doses is an effectuai remedy for constipation, — an 
impression which is admitted to be without foundation, — or that 
the ordinary purchaser buys the compound as and for the fruit 
remedy which it is advertised and asserted to be. The law ap- 
plicable to this state of facts is as clear as their purpose and effect 
It will not lend its aid to foster the delusion of the public or counte- 
nance the deceit. The authorities on this point are harmonious. In 
addition to those cited, the cases of Burtom v. Stratton, 12 Ped. 699; 
Krauss v. Peebles' Sons Co., 58 Fed. 585; Syrup Co. v. Putnam (U. S. 
Oir. Ot., D. Mass.; not yet ofQcially reported) 66 Fed. 750, — coUate the 
authorities with exhaustive research. The relief prayed by com- 
plainant is in truth the privilège of selling its préparation of senna 
under the name of "Fig Syrup." Whatever the virtues or popu- 
larity of the complainant's speciflc, there is no ground on which 
such relief can be granted. 

The cases of Calif ornia Fig Syrup Co. v. Improved Fig Syrup Co., 
51 Fed. 296; on appeal, 4 G. C. A. 264, 54 Fed. 175,— take a différent 
view of the character of complainant's trade-mark. The bill was 
demurred to. The basis of this suit, as stated by the court, "waa 
the effort of respondent to imitate the trade-mark of complainant,. 
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and to thereby represent to the public that its goods were those of 
complainant" The devices on the bottles, wrappers, and packages 
of complainant were closelj, and for some time exactly, imitated by 
défendant, and, as said by the court, defendant's "first, and almost 
exact, imitation of complainant's packages and device showed not 
the advertisement of a new article with a réputation to make, but 
the counterfeiting of an old article with a réputation already made, 
a,nd the change in the dcTice was and is an attempt to préserve the 
deceit, and yet avoid a liability for it." Judge McKenna expressly 
stated, in reply to defendant's claim that complainant's trade-mark 
was descriptive and deceptive, that "the question is now, not 
whether complainant has the exclusive right to use the words Tig 
Syrup' or 'Syrup of Figs,' but it is whether respondent has by use 
of them and other words, and by the other imitations alleged and ex- 
hibited, so far imitated the f oral of complainant's device as to repre- 
sent its goods as its [complainant's] goods, and appropriate its répu- 
tation and trade. • * » The gravamen of the action is the sim- 
ulation of complainant's devices and the déception of purchasers." 
The injunction was granted because of such imitations. On ap- 
peal from this order it was affirmed, the court of appeals, in the 
last paragraph of its opinion, saying : "As we construe this restrain- 
ing order of the court below, it simply excludes the use by appellants 
of trade-marks, bottles, wrappers, and devices used in offering their 
préparation to the public similar to those applied by appellee to its 
préparation for a similar use and purpose." It is true that the court 
of appeals discuss at some length the character of complainant's 
trade-mark; yet, with ail déférence to the opinion of the leamed 
court, it would seem from its concluding paragraph, quoted supra, 
that its expression upon this point was not necessary to the déci- 
sion of the case presented, and that the true ground for the relief 
granted was the manifest equity of complainant to hâve the défend- 
ant restrained from unfair trade, independent of the question arising 
upon the validity of the trade-mark in controversy. Goodyear's In- 
dia-Çubber Glove Manuf g Co. v. Goodyear Eubber Co., 128 U. S. 
598, 604, 9 Sup. Ct. 166; Lawrence Manuf 'g Co. v. Tennessee Manuf g 
Co., 138 U. S. 537, 11 Sup. Ct. 396; Chemical Co. v. Meyer, 139 U. 
S. 540, 11 Sup. Ct. 625. However this may be, I am unable to ac- 
cept its conclusions upon the character of complainant's trade- 
name. The bill of complaint is dismissed, with costs. 



LAUFERTT T. KURSHEBT MANUF'G CO. 
(Circuit Court, S. D. New ïork. June 5, 1895.) 

1. Patents — What Constitutes Invention. 

There Is no Invention in substltuting, for the soUd needies of a braiding 
machine, tubular needles, for feeding the thread In making purl-edge braid, 
It belng common to feed thread Into bralds by means of tubular needles. 

2. Same — Braidino Machines. 

The Lanferty patent. No. 430,346, for an Improvement in braldlug ma- 
chines, is vold for want of invention. 
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This was a bill by Henry Lauferty against the Kursheet Manufac- 
turing Company for alleged infringement of a patent relating to 
braiding machines. 

P. E. Coudert and David Keane, for complainant 
A- V. Briesen and M. A. Kursheet, for défendant 

OOXE, District Judge. The complainant is the owner of let- 
ters patent No. 480,346, granted to him June 17, 1890, for an im- 
provement in braiding machines. The bill is in the usual form 
and prays for an injunction and an accounting. The principal ques- 
tion is of invention. The claims relate to combinations each élé- 
ment of which is old, except the tubular or grooved needle which 
is substituted for the solid needle similarly mounted in the old 
machines. Tubular needles were also old and had been previously 
used to do similar, but, perhaps, not identical work. In other 
words, this patentée had bef ore him an operative braiding machine 
precisely like the machine of the patent save that it was provided 
with a solid needle. He also had before him tubular needles used as 
thread guides in braiding machines. He took two of thèse needles 
out of interjacent circles and placed them in the terminal circles of 
the race plate. Ail this is conceded. Did it tax the inventive faculty 
to do this? Other threads had been fed into braid by hollow 
needles, did one who fed the "beazer" thread in this way become an 
inventer? The question cannot be more tersely stated than by 
the expert witness for the complainant He says: 

"The prlor art relating to braiding machines shows that long prlor to com- 
plalnant's patent It was common to feed wlres, threads and other bodles Into 
brald by means of hollow tubes. I do not wlsh to be understood as saylng 
that the combinatlon recited in complalnant's patent had ever been used, for 
such I do not find to be the case; but that, for Instance, In maklng whips the 
core of the whlp was fed through a hollow tube, or for maklng varions klnds 
of bralds, heavy and strong threads were fed through hollow tubes. There- 
fore It seems the most obvions thlng In the world for a mechanlc called upon 
to make a bralding-machlne for making purl-edge brald to use hollow needles; 
but the fact Is that prlor to the date of complalnant's patent they did not do 
It, which to my mtnd proves that It was not obvlous then and to them, how- 
ever obvions It now appears to me. • ♦ • Prlor to complalnant's patent 
solid needles were used In braiding machines to produce a purl-edge brald." 

Assuming that the complainant was the first to use the com 
binations of the claims, the court cannot assent to the proposition 
that it involved invention, after the Benjamin machine, for in- 
stance, was adjusted to produce a flat braid, to place the feed tubes 
there shown în the terminal circles. If the complainant has done 
more than this the court f ails to perceive it 

Conceding that the complainant's braid has a ânish superior to 
that produced by the solid needles, and this is by no means clear 
from the testimony, still, no new resuit is produced. The com- 
plainant has changed the location of the old hollow needle in the 
old braiding machine. This was the work of the skilled artisan, 
not of the inventor. It would naturally occur to the former when 
adjusting the machine for a flat braid. Complainant invented 
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neither needle nor machine. At best he placed the old needle in a 
sliglitly changed position and thus did at the edge what otliers htad 
done at tiie center of tlie braid, and elsewhere. Prior to October, 
1889, tlie art was sncli tliat a manufacturer was at liberty to use a 
hollow needle to carry any thread he desired into tlie braid. The 
sélection of a particular thread did not make him an inventor. The 
bill is dismissed. 



KILMBE MANUF'a CO. T. GRISWOLD et aL 

(Circuit Court of AppealB, Second Circuit April 23, 1895.) 

No. 93. 

1. ApPBAM FROM lUTKIttOCUTOBT DBCBHIB— ClBCUIT COUBT OF APPEAM— PAT- 

ENT Cases. 

Where both parties appealed from an Interlocutory decree flnding that 
one claim of a patent was invalid, and that another clalm was valid and 
infringed, and directing an Injunctlon and accountlng, held, tliat the only 
appeal whlch could be considered by the circuit court of appeals was from 
80 much of the decree as granted an injunction. 

2. Patents— Invention — Injunction against Infrinobment — Balb Ties. 

ïhe Kilmer patent. No. 372,375, for an Improvement In adjustable baie 
ties, held to be apparently without invention, as to its second claim. In 
vlew of the Griswold patent. No. 322,442, and the prior Kilmer patent. No. 
282,991; and held, therefore, that an interlocutory decree granting an In- 
junction to restrain infringement thereof should be reversed. Sblpman, 
Circuit Judge, dissenting. 62 Fed. 119, reversed. 

Appeal from the Circuit Court of the United States for the North- 
ern District of New York. 

This was a bill by the Kilmer Manufacturing Company against J. 
W. Griswold and P. B. Griswold for alleged infringement of pat- 
ents Nos. 282,991 and 372,375, issued to Trving A. Kilmer August 
14, 1883, and November 1, 1887, respectively, for improvements in 
adjustable baie ties. Upon the hearing, complainant's contention 
was confined to the second claim of each patent The circuit court 
held that the second claim of No. 282,991 was invalid, and that the 
second claim of No. 372,375 was valid, and had been infringed by 
défendants, and decreed an accounting^ and an injunctlon restrain- 
ing them from future infringement, 62 Fed. 119. From this in- 
terlocutory decree both parties hâve appealed. 

"W. H. Singleton and S, A. Duncan, for oomplainant. 
Edwin H. Brown, for défendants. 

Bef ore WALLAOE, LAGOMBE, and SHIPMAN, Circuit Judges. 

LACOMBE, Circuit Judge. Inasmnch as the decree of the cir- 
cuit court is not final, the only appeal which can be considered is 
from so much of such decree as grants an injunction. The baie tie 
ot No. 282,991, as complainant oontenda, possessed the following 
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oharacteristics: (1) A band made of wire. (2) A olasp made of 
■wire, and of larger gauge than that of the band, and presenting a 
rounded bearing surface to the band wire. (3) A pinching angle in 
the wire claisp, formed by bending the wire composing the clasp 
into the form of a V, having an apex smaller than the diameter of 
the band wire. (4) Such a union between the band wire and the 
clasp that the pull upon the band arising from the expansive force 
of the baie will operate to hold the sides of the pinching angle from 
spreading under the wedging action of the free end of the band. 
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It îs manifest that the tendency of a wire forced down into the 
angle of the V is to spread the arms of the V apart. This is over- 
come in the patent by prolouging the arms, and inclining them in- 
ward until they touch each other; thus forming, approximately, a 
diamond-shaped aperture, into one corner of which the loose end 
is forced, and then placing an eye or loop at the extremity of each 
arm, through which the clasp end of the wire is passed, and made 
fast. Whenever expansion of the baie forces the loose end of the 
wire deeper down into the angle, the same expansion draws the 
two eyes tighter together, and thus prevents any spreading of the 
arms of the V. The circumstance that the clasp is made of wire 
very much stouter and stronger than the band wire prevents the 
elongation of the diamond-shaped aperture, and any conséquent 
drawing together of the sides which form the V-shaped angle. Pat- 
ent No. 372,375 déclares that: 
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"ïuis invention is an Improvement npon U. S. patent No. 282,991. In thla 
patent [meanlng No. 282,991] the band ha« a clasp made of wlre much largei 
than that of whlch the band Is made. Thls clasp bas an angle in which tb« 
loose end of the wlre of the band is caught and bound when the baie expanda 
In thls patented derlce [still referring to No. 282,991] the ends of the clasp 
are close together where the clasp is secured to the band, and hence wben th« 
baie expands the clasp maintains Its normal position." 
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Then follows a description of the drawings, the essential feature 
of which is the clasp, B — 

"Substantlally a V-shaped pièce of • • • wlre, the ends, b, of whlch snr- 
round the [loose end of the baie wlre when placed in the angle of the V], and 
are spread some distance apart, • • • and not In contact, as In the patent 
{No. 282,991] referred to." 

The arms of the clasp form the angle b". The patent proceeds: 

"In use, after the baie Is compressed, the band Is placed about it, and the 
loose end, a», is Inserted Into the angle, b», and twlsted about Itself. TTie 
baie, being released, expands, tightening on the band. This causes the sldes, 
b2, to corne towards each other untll the ends, b; contact. The resuit Is that 
the wire, A, is not slmply held in the angle by being pulled therein, as shown 
in the patent referred to [No. 282,991], but there is a positive action of tlie 
clasp, so that the wlre is not only pulled Into the angle, but also the clasp Is 
Jammed against the wlre, thus formlng a double securlty agalnst the wire 
being pulled out" 

The claim relied on is : 

"(2) The band, A, baving the clasp, B, with the anele, b*, and Its ends, b, 
apart, as set forth." 
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The estent of this Improvement is quite clearly set forth. By 
reason of the circumstance that the prolongations of the arms of 
the V do not curve inward, and normaJly contact, the pressure ex- 
erted by the expansion of the baie operating to pull the wire which 
is rove through the eyes at the ends of the V arms, draws them to- 
gether so that they nip the loose end of the band wire in the angle. 
Devices performing similar functions in a similar way were known 
in analogous arts. A sufiScient illustration of thèse is found in the 
stocking supporter of the Phelps patent, No. 301,150, It is un- 
necessary to discuss the efCect of such prior déviées. The circuit 
court disregarded them, holding that the f undamental idea of this 
patent, 372,375, was new, as applied to baie ties, and that as Kil- 
mer was the flrst to employ, in a baie tie, a clasp which added this 
gripping action to the wedging action of bis earlier patent, his pat- 
ent disclosed a meritorious invention, and should be sustained. 
The court, however, seems to hâve overlooked the patent to F. B. 
Griswold for a baie tie, No. 322,442, issued July 21, 1885, nearly two 
years before complainant's application. The clasp of this tie la 
best shown in Fig. 3 of that patent, as follows: 
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The end, P, is passed through a loop at the other extremity of the 
baie wire; is then turned backward, passed through the eye, E, and 
bent under the twisted wire shown between a* and w*. It resta 
then in the V-shaped angle formed by the arms, w^ and T*. The 
pressure produced by the expansion of the baie opérâtes to wedge 
the wire, P, into that angle; and at the same time the pull in the 
direction of the band wire, T, elongates the eye, E, and tiius brings 
the sides of the V doser together, so as to nip the wire in the angle. 
Complainant's device is much simpler than this, and is applicable 
to ail sizes of baie tie, while this Griswold device could probably be 
used to advantage only with what are known as "dimension" baie 
ties, which are used for baies of uniform eircumference. Still, this 
Griswold device does show the addition of a gripping action to the 
wedging action, ând that, too, in a clasp for baie ties. Moreover, 
this Griswold device is not open to the objection formulated in Top- 
lift V. Topliff, 145 U. S. 156, 12 Sup. Ct. 825, viz. that, although it 
might be made to accomplish the f unction performed by the patent in 
question, "it was not designed by its maker, nor adapted, nor actually 
used, for the performance of such functions." The spécification of 
the Griswold patent. No. 322,442, after describing tiie method of 
passing the end of the wire, P, through the loop and the eye, says: 
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"When the parts are thuo connected, and any straln Is brought upon the tlo 
union, such strain tends to close In the sldes of the eye, £, so as to more 
firmly holfl the wlre, P, In Its dntch; and hence the latter need only be s&- 
cured beyond the eye, B, by any means that wlll keep It where bent, towards 
the loop, so as to rest on the baie, or agaJnst Itself." 

With this patent in the prior art, it is difficnlt to see how there 
could be patentable invention merely in adding a gripping action to 
tbe wedging action in a clasp which, in ail its other détails, was 
coYered by the first Kilmer patent, and that addition is ail that is 
described or claimed in this second Kilmer patent. The decree of 
the circuit court is reversed, with costs, and cause remitted, with 
instructions to decree in confonnity with this opinion. 

SHIPMAN, Circuit Judge (dissenting). The reason of my dissent 
from the conclusions of the majority of the court is as foUows: The 
improvement in No. 372,375 consisted in the substantial séparation 
of the elastic ends of the clasp, so that, when pulled together by the 
expansion of the baie, they would give to the clamp a gripping action. 
I agrée with Judge Coxe that the deyice of the Foote patent (No. 139,- 
899), upon which, apparently, the most reliance was placed by the 
défendants' experts, was not an anticipation, and for the reasons 
which he states. The derice of the F. B. Griswold patent. No. 322,- 
442, dated July 21, 1885, is regarded by the majority of the court as 
embodying the idea of closing the sides of the clamp, and thereby 
gripping the tie wire in so substantial a manner as to preclude the 
existence of patentable invention in the deviee of the second claim 
of No. 372,375. As has been said, the improvement in this claim 
consisted in the séparation at some distance from each other of the 
elastic ends of the clasp. The clamp of the F. B. Griswold patent was 
an eye formed by doubling the tie wire back upon itself, twisting the 
two parts together, leaving an untwisted place to form the eye, and 
then twisting the two parts together again. At each end of the 
eye the wires close together, and form an angle. It is true that by 
the strain of the expanding baie the sides of the eye are probably 
brought together so as to hold more firmly the wire in its clutch, and 
that thus Griswold had in his mind the idea of a gripping movement. 
Kilmer made this idea far more available by separating the sides of 
the clamp, giving them loose play at the end opposite the V-shaped 
angle, so that the gripping action, when they were pulled together, 
was powerful. In my opinion, Kilmer's departure from Griswold's 
attempt at a gripping action was sufQciently marked, substantial, 
and operative to constitute invention. 
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SAMB V. HAFP et aL 

(Circuit Court of Appeals, Second Circuit May 28, 1895.) 

Patents— Invention— CuEiiiNQ Irons. 

The Thompson patent. No. 460,709, for an Improvement in curling ironi^ 
consistlng essentially la the shape and location of the spring between the 
handles, Is vold for want of Invention. 60 Fed. 91, afflrmed. 
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Appeal f rom the Circuit Court of the United States for the South- 
ern District of Ifew York. 

Thèse were suits by the George L. Thompson Manufacturing Com- 
pany against John H. Walbridge, and against Edward P. Haff and 
Louis S. Coe, respeetively, for infringement of letters patent No. 460,- 
709, granted October 6, 1891, to George L. Thompson, for an improve- 
ment in curling irons. The circuit court dismissed the billa. 60 
Ped. 91. Gomplainant appeals. 

C Clarence Poole and Taylor E. Brown, for appellant 
Esek Cowen, for appellees. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

SHIPMAN, Circuit Judge. This inyention related to a curling 
iron of the class having two jaws, one of which is a solid mandrel, 
and the other is a clasp, pivoted thereto, and adapted to fit against 
the convex surface of the same; said jaws being each provided with 
a handle, and being closed and held together by the action of a 
spring, and opened by pressure of the hand upon the handles. The 
spécification f urther says that the spring is placed "between the sep- 
arated shanks of the mandrel and clasp, with its bent portion ad- 
jacent to their point of pivotai connection, and is attached at its 
ends to said shanks." One end of the spring is inserted into an 
incllned notch, eut in the inner side of the shank or handle part of the 
mandrel, and the other end is attached to the other shank by engage- 
ment at its end with a lip. In arranging the spring between tiie 
shanks the spécification points out that: 

"Care Is taken, In bendlng and locating the same, that It will only touch 
the same shanks at the points where it is connected with them, whlch point 
Is so remote from the jaws themselves, and so far back of the pivoted point, 
that beat is not llkely to reach the spring tbrough the shanks to an estent 
sufficient to impair the efficleney of the spring." 

The first daim of the patent is as follows: 

"(1) A curling Iron, eomprislng a mandrel, a clasp, pivoted thereto, said 
mandrel and clasp being each provided with a relatlvely long outwardly de- 
flected shank, a plate spring bent upon itself, and secured at its ends near 
the rear ends of said shanks, said spring being suitably bent so as to eome 
into contact with the said shanks only at their points of connection with the 
same, and handles arrangea upon said shanks, substantially as described." 

The second claim is, in the same terms, except that it provides for 
wooden handles. 

Judge Coxe dismissed the bills, upon the ground that, in view of 
letters patent to Mark Campbell, No. 294,309, dated Febmary 26, 
1884, and to Charles H. Bissell, No. 384,418, dated June 12, 1888, 
the patent in suit was yoid for lack of invention. The Campbell 
device is almost exactly like the invention of the patent, but differs 
from it in one particular, which the appellant deems important 
The inner sides of the Campbell handles were provided with grooves 
for the réception of the sides of the spring, and the spring was re- 
movably retained in place by f rictional contact with the parts against 
which it bears, whereas the spring of the Thompson device is secured 
at its ends near the rear ends of the shanks, and cornes in contact with 
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them no-wliere else, and it Is said ttiat its removal from contact with 
the jawB preyents the spring from becoming overbeated. The spring 
of the patent in suit is a very familiar article. A U-shaped spring 
fastened to the inside of the-handles of a pair of scissors or of shears, 
which did not touch the handles except at the point of contact, is 
well known, and is seen, though not as a novelty, in divers lettera 
patent If the defect in the spring of the Campbell device, or in any 
spring which was similarly fastened, consisted In the danger of injury 
to it by reason of its proïimity to the heated shanks, an obvions 
remedy was to place the spring further from the sides of the shanks. 
The ose of the Thompson spring, rather than of the spring of the 
Campbell iron, cannot rise to the dlgnity of invention. The de- 
oreet of the circuit court are affirmed, with costa. 
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